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JUDGES 


OF  THE 


COURT  OF  SESSION 


DURING  THE  PERIOD  OF  THESE  DECISIONS. 


FIRST  DIVISION. 

Kigbt  Hoaoonble  Chables  Hope,  Lord  President. 

Adah  Gillies,  Esq.  Lprd  Gillies. 

J.  H.  Mackenzie,  Esq;  Ldtd'Miiekenzie. 

GioBGB  Cranstoun,  Esq.  Lord  Corehouse,  (and  on  the 

feagaatioa  of  Lord  Corehouse,^ 
JoHH  FoLLEBTON,  Esq.  Lord  Fullerton. 


SECOND  DIVISION. 

U^  Honoonble  David  Botle,  Lord  Jastice>Clerk. 
8i»  William  Milleb,  Bart.  Lord  Glenlee. 
Albxahdsb  Maconochie,  Esq.  Lord  Meadowbank. 
J.  H.  FoBBBs,  Esq.  Lord  Medwyn. 

Permanent  Lords  Ordinary, 

Jobs  Fdllbbtoh.  E»i.  Lord  Fullerton,     '.  . 

Sib  James  W.  Momcbeiff,  Bart.  Lord  Moncrdff.' 
»»AHcis  JBBfBBT,  Esq.  Lord  Jetoey. 
Hbebt  Cocbbbbt,,  Esq.  Lord  Cockbum. 


[     iy     ] 

John  Cuninghame,  Esq.  Lord  Cunninghame, 
(and  on  the  resignation  of  Lord  Corehouse,') 
SiE  John  Archibald  Mueray,  Knt.  Lord  Murray. 


John  Hope,  Esq.  I)idm  9f  ?«"J^5lM  / ; 
John  Archibald  Murray,  Esq.  Lord  Advocate. 
Andrew  Rutherfurd,  Esq.  Solicitor-General. 
On  Sir  J.  A.  Murray's  promotion  to  the  Bench,  Mr  Ruther- 
fifrd  was  appointed  Locd  A^ocate,  and  James  Iyort^ 

TTcEsqw  SolicitOr-Ge^erbb  '    •■       ';'•■.  "iJ-uA.  .■•;  ,f^.^rn:J,  .no^mchA 
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L 


V' 


^jiiTf  ftj5nijTnn3  b'fuvl    |»..l  ,  n^ /,?],•/ r/.TD  /Jiol 


AiiuMm,  Janes,  v.  Archilmld  Home  and  dlte%.  \^  j* ' ^\;i ^'^  Sp<!:  ^97 
Airile,  Eiri  of;  V.  William  Mickie,  ....  26  202 
AUn,  Mn  ClementiDa,  or  Dickson  and  Others  v.  Alexan- 
der Bnnder  and  Mtas  Catberiae  Williamson,  .  .101  755 
ASmi,  Robert»  v.  Mary  Ann  Catley  or  Allison,  .  .138  1051 
AadensB,  Han,  v*  Edinburgh  and  Glasgow  Union  Canal 

Cwpsny,              •             .             .                                      •         99  738 
iittartao*s,  Lad^^  Tmatees  r.  Lord  Cranstonn  and  John 

Cnaghune,       .                                       .            .            .        82  595 

Defenders. 
Alnuder,  Alexander  Hamphrejrs  or.  Officers  of  State  v. 
Alln,  Robert,  John  Morris  v.  •  .  . 

Alfaa,  William,  Peter  M*Craw  and  Others  v. 
Alfisoe,  Mary  Ann  Catley  or,  Robert  Allison  v. 
Asstrodier,  Robert,  George  Cairns  v. 
Anrtnither,  Sir  W.  C.  Bart.,  John  G.  M'Kirdy  o. 

Purtueri, 
Bnrd,  Mrs  Mary  Dantop  or,  and  Hasband  o.  James  Danlop 

aad  Others,  ..... 

Bnrd,  William,  v.  Hagh  Robertson, 
Bdfoor,  James,  W.  S.  v.  Sir  D.  L.  Gilmonr  and  Others, 

Moor,  John,  v«  Mrs  Ann  Robertson  and  Richard  Honter, 

Bq^bie,  Peter,  v.  Alexander  Dickson, 

•  '—  ff.  ■  •  • 

Bhstyrs,  Lord,  v.  John  Kennedy,  W.  S.       . 

Boadae,  R.  C.  «•  W.  C-  C.  Graham  and  Alexander  Hamilton, 

Bsatiae.  R.  G  v.  W.  C.  C.  Graham, 

Botvell,  John,  o.  Alexander  Thomson, 

BsnrsU,  ^  James,  Petitioner, 

Bnimer,  James  Lontitt,  v.  Eleanora  Congalton  or  Drink- 

wster  Bethane  and  Husband  and  Others, 
Bnshe,  Mrs  Mary  Aitchiaon  or,  v.  Incorporation  of  Solicitors 

BrawB,  Petitioner,  .... 

Brsva,  James,  o.  Alexander  Blair  and  Others, 

Brsfe,  Oneitphoros  Tyndall,  and  Mrs  Bruce  v.  Alexander 

Gnat,        .         •  •  . 

Bitdiart,  John,  and  Others  9.  William  Prophet  and  Others, 
Bttchart,  Thomas  Mackie,  v.  Poor  Elizabeth  Ireland  or  Scott, 
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QMfa,X&liii,  Edward  Sbennan  andOdif^mrfoL  ^yn^qmoO  yiiq(\\ffil^blfi3t 

Beitb,  John,  Hwa(*««^iMK>M^M^E]jBii>M  ^^''^  ^>  flOllV^'MHHB 
OSAidbtf  EleoDora  CongaltoD  or  DriAkwater,.  and  Uj/Miii^  Ji^a  af^r 

and  Othegg,iJiMyiaftlaitiffci?T»i— irfc^iiflU^  ndoL.biii^  ,bigJ  ^uMaoMK 
<SbcI$9anieB»  and  Olbers,  Mrs  Jean  Macleodor  Macgriffor  w  8^^M>i'll48 
no  [I  YAf       ■  m  J  oisgftJjfll/I  hJ.ittQ  ,dj'MJiiiiiii3  §•!*/[  .LMwi 

QBQiti{I^Na&oi€%  Andrew  Melroee  and  Cmi^Bm9ih.^-^txu^.  ///HiltnA  ^Md- 
Blair,  AlexandfapfairfAJlAefii^UfaaidbiB^wBlt.  ^^ix^.-'i/'T  ^jieJoH  MtsiM^ 
^rao<&r,  Alazander,  «and  Mim  Catherine  Williamsoni  "^^Hiifvll  bn& 

Bremner,  Hogb,  and  Others,  Christopher  Kerr  v.     •  .94     704 

Brisbane,  Sir  J.  M.  and  Others,  MwFlifk  v.  .  .125    944 

^rocI4?  Henry,  WilliapBGotdbncou  :. •;  t  ♦  i . .*'.  I^  ^ ' U  .?  J)ivfiQ  ^noifMTBCi 
frown,  ^obert^fba  ethafcB^iJi.ii  iM ip|itt^iBBlagriiaBMagiodT  .slBbax^iJL 
'i':.^oMA  and.Hasband  and  Otbeiyi  v^  • .  •  • .      2^01809 

Brown,  Bobert^^itarc;AiekaMl|»rMlxtilW4taia  Olhemvi*^  //  .v^H  (Bu>|8fi8 
a^f^w^'.WUliam,  John  Qamikon  v-  '•^  ^''  ^  ^-^^  3>>(  uud  qlMi V/79e 

9fim8^31ioin«8,  Poor.Thoiqas  Watipore  a^il'JteBtJribfteio/uiolXMoaMK 

(*^^T     »'»U        '             .              .    Pursuert^                 ,--,  ^li:^ )  bna  eLbaad 
l6^nis'>^eorge,  iV'fiolktertihnptnitlnH;         w  >  -^^  ^^!;,^.>i}i:^V  Una,  ^laoCB 
vQfimpl^ell,  Aschihald,  and  Qtmj^Ji  «•  Magisftiataa  of  £#Rwrtj£l/I  .v  aosCl 
hurfb,«tc./       .  . 175  1«S5 

Campbell,  CoUn,  v.  Mrs  Mackinnon^  €ini(fl)eirs  Tmsteea,  •  19  138 
«0ampbell,  Major^«MriaL8b€oiiff#i  Aiyreia'eiMdb^Wa&  .^Voo^emcida 
aad  Mary K£r4k« £dmfUl4U»il  Onit(tfa^i>{  /.-.  -uui'I  r^jL  ^:W,ii^ieB 
'Sarfrae,  JohD|  Petitioner,  .  ..  ..  >y  ^iio  iv.u  nl88ol!D59 
tikuf^,  MrsR.  A.  Forbes  or  Wataon^  SMMkamn''^  .  uir  ./w  iA  ,46«3J:M7 
'CibiMn,  Alexander,  v-  Messrs  Scotto  aad  Stophenaoiii -■ 170  iai4 

Christie,  Adam^iMdiQl&efKU  Ro^  BaAkjnPScgtiawljn'  ':.i;I^:  Iftfir^^iMB 
'J^SristSe,  Alexander,  and  Others  v.  Ann  Williamson  llr]aafa|,i^Jutt4>a439 
"iCIark^  ReF.  Thomas,  w  lUL  Mi^faaeLStiHingiaAd  Othaia,! '.  ^il^i  IM^^taA 
<dMl8nd/  Dr  James,  o.  William  ScoU^nd  Otben^  .^  .  ii.V.  l  7i44,4MD 
iCl^laii4;rWilliain,  v.  Jean  Paterson  onC^eUndJaadtOdiciW  hx^i  A  96da«R 
MpAvil^  Kobert,  and  Others  o.  Robvland  AldpaitfaBdMie-^nilt)!,  .Asbooa 
son,  .    -'-:       .'-      -'    '.  .     -i  '  ^   '.A  :Ul    •   'f  .nxM    tj^jjU   ^boMK 

^C&>k,^Walter,  v.  James  Peat  and  Others,  '  «      tv)  u>ris  liiT^uCJI^eS 

Corbett,  NathanifeliiQidlRw'a.iiaidflLJGbabi&Bailfa^^  nuio/aMbiflfiB 
^JaigpMexander,  v.  Henry  M'Cnllocii  aad  Othaaq^  >■•;'>  b«i;  gr^oMa^l^ 

Crawford,  Quitoiflv  Pj^CIi^iibv.  «.        :  :a  :<.^  -  k«;  (hf  Jv>oJ169gAMB 

^£&niii^liam,  Charles,  v.  Kensipgton  Lewis  and Othen,^ •  .*..  •  j  i  iwfiibidBdS 
%&inito|;ham,  Charles,  and  Cariyl»Sisll^- W<&q^GMr^Ma^nlo:)  x^^^tiMi 

Curror,  Johni  v.  Thomas  Margin,     •  .  •  .112    819 

Ccfi  li'.'  Definief»t    »  -i^  .f   .t  w/-!/,  yin*)!!  ,i9b3 

«dideI4' WittiaBi,  and  Othen,  Sir  John  H^sttaidu  !  ,,  .1  //  ii£a»Hi8« 
^'tfipUl,  Wj&'S4>MMb^M«Ago^8viMtu.  -.'Hi/  vunA^ilO^UM? 

Campbell,  John,  and  Others,  William  Lawson  v.       •  •        61     48t 

CampbelFs  (Mrs  Maclfinnon)  TrmitaHU  Clolin  CampbeO  v.  19    138 

aiUifa^  JaihanPiindiOllMia^ J^BBfiMln(i^A«  HK^&tt  f.na  ifWI«ji»ai 

Christie,  RobrtiMMfatflori|iaii;wrf)HniM»iiM>ii  J  v^o^^fiK)  boa  4iAaJBS 
%b8ofij' Andrew,  W.  S.  and  Mary  K.  A.  Campbell  andCnm*  /^  ooa 

S^^'(Ws$»Majitf-GenerahS»fCt^iii^i3atti||Mtti^         B.WBi}Rr>fi]/  .AvSB&siaBb 

Cleland,  Jean  Btt«fciiiM,laiiinOilliw<^;Vtyhm  ndaad  n     35    gafl 

"-^    t^^O  .  .J  inud^aTaflu  J  boa  wddU 


^  .BtfJMUjiik  No.  Ptage. 

Cqi9|piny,.  Job*  fiilMk  hrrs  «itniT9da  bifiTrbS  ,niUa,iBBflB 

lo]^  »piigli<gliirt»firt>iAgli^<uidbCa>tI  .nifoL  .H^idd 

Iffe  BtS^  IWiifchWiH  bad  tT^Jfiw.JflhG  io4iut(fi>[*nf>3  fiTonoelJI  \SAnkUi 
§i^miltbakt  Lordy  and. John  Cnniiig^iMi»TliidyrAaU>»ilwrfgtJii«jfiiQ  hrra 

MchM^  AsdieWy  James .ftni^aO  bnii  o^ilAf^  'HtMni/^.  #e')mJB'^rMlflP 
aOeA  Robert,  Trovtwa  i^£ikitkCilU€nHilr<l]nri<Kli>w  .imlH 

Gkn^dBoii^^aBd  Otben,  Mririkiit>(kB.aBiti]Mdb«idi<t4/  ^^iiuiiXtiiM^ 

DfefidlM.  Tkmd,  «.  Mrs  M«i^;Bret  Gibbon  Ji)Migla%  >     //  ,v  i.:  .1 1  ^xniO 
Diyidrfa,  Thowii/IairiiliMBig^gMMBwtotHJaifcrti  Mm^-r'.. !•> ; [   nv7oia 

(^tmrilUD  Dnodas  and  Otbeis,        •     ':  v^w.  t  .U  u  ^.1  .m.itL'  //7Aw<fiIB 

Miaa  Elizak>eth  and  Canton^  and  Otbers  r»  Robert 
and  Others,         .       «.    .«^\    .  .  -110    799 

Bdattgica  o.  (xeofge  SmkfumwkdH^A/^i  ,oiTo<)rfi^iiSdl 

DBBBbtona's,  Ji0ib,,£ai«itei»Mia.JikQA;and'OdHM^  k  r^l/.  .'i'>aiuiK||B 
Stt^Sia  Jean  Brace  or,  andbi^tkatt^  Mai'MqikiLaiol^  oi^.  n^:/.  Iu\r 

^uSomtm  v^  OthesM  V.     ..  .  .      ,:-.^  j^-/i  .4^1^'.  .SLiUkfSfi 

THiliifti^  Alexander,  PeitonBcghft^t^i.  '/  v>  --^   ...l  .A    ii  dit/  >7.'ni8a0 

Bi^irtrataa^^Hto^Mrt  Maiia  Hay ^BJBcTieBijfr.i./'.  ^.--Mi.rr) 

.'^laqiMI  fiibhinniBalMl^DlmdHAi  m  '.^>h:o-:  i'  ,74']^^.^!  J7 

Al<'iBi|dffi^lilMMialhrfilmtfnii.'^r^  a    I  ^"- •'•    ^  ,.-^^4.^s. V/l^ftx^t'S?)! 
John^TiidhilQidiiili  fitirlbiigia;^*  .^^  ^rj  '-i>  '  .a.  ,-uM.M;aA,/!l^ 
R]g;iit  Hon.  WiUiam  and  Oibeia»  Rev.  William  ,.ii>^       ' 

€dd)agiid  and  Otben  V.      .      .-fwj^)'..  ««  'i  -,.«».>    .«    r^Mrt^^^;SfiB 
AMdMURobert  Mirfbadme^  MiJaWiMhwrfa  DoirinLaAd JiaSit v;X  ,ii  ni lu J 
4'i£aMoffs  and  Other|MB>li(' ij(f4:  .!^«'  >    >    •   -     '  :  -  «-    ".'•><>./ 33dQ:>i^!!S0 
flMsiULonl,  and  Captain  Robert  CnniugbaaB^Otfieprofi.  i^}  J>rij<  //k7'> 
cl^taii  ■ml  OtfaenvBisfttO  Lun  ^.uui  a..  .;.  •'*    /^  .^.-.-'y.  >i  ^  ,^()^49Iiii8^ 
Dnalop, CaIiii,aBM^Qllite»TThd^  ^>  'o-o  ^.    ..'  K..f.v<i4i-:ii8Q9 

■^jl^gaaMa,  and  Others,  M»  Mary  Dmlop  or  Baiid^iKi.M  i  ul4A  Ull 

Edcr,  Heary  Marcos,  «.  his  Craditln^xM  \.  .154  1159 

mmu^mw w. f.o. T.^ouuii/  i.io'r  re .^ ;•>'*;:> .'..!>< ..li^i :: isfioiis^ 

HJiiid^fMii-Mary  Macmiobavaivin: Jaays  WdMnfisdOthesa^'  <I4A| JA9& 

S&[     61  J9  fledqaifiO  fraoH^^OMfarvJl  (•:<..:.•.<.  >r;i/  -".[/  i  bI\  ..{.Tim:  > 

—iiliMi  and  BaftsIA  Ii»br4yiesADMyU^ibnil«9BiiolMMMd^    Jb»^.US9 
tfcilMlli  and  Ghnffow  Uan^«tatiaaDpan3|t#<J]aft[A9iM.jJJ  ^h^mO 
saa  aw  wnnD^oa  UsJqoifi')  .4  .^  ^^-irJ/  bre.  A  .  //  ,fr'>7i;u/v^9o<0F9B 

ttfclMdi,  M^pstratea  of,  JabiiAqpttBbiidiOtbefSii^/.i  «n  nj.Qi|iiM($»i<.e22 

sgf    iZ t^jM49i^Xmman4mM>BB^^  ,buai^(  > 

U«bcr  and  CnaoiDgiiam  v.  .96    727 


Tin  Roic^^  or » Nsama 

S<Db«rgh,  Magutraterni6iAlGfciWclj€aaa{>beiTaiia  ea»u-  '•  /Tr-rYirst  I 

^   *|iirt)rct.      .         .    .  --<^...— ^~    -.^—   -^ ,    —VJS   l-g&S 

-S^inttiBi  Earl  of,  and  Others,  Rcf.  DcMMftrfaMarid  Othatav.  raft  --tfOi 

rFtrquhir,  Miss  Jane  Gray,  v«  Miss  Margaret  Gnf  Far^nfcar^i^Mt  I&  '^'IBD 
S^rar,  WUliam,  v.  Heaty  Johaaten,'  4  .4^  'ISS  1€BD 

Fteeming:,  Robert,  v;  Williatn  Love  and  Alojcaader  Diokr-  -.  --44«-  l-OI»7 

Foggo,  GeorgB,nk  Janet  and  Catbetme-tiilUr  ^feo^-  -^ t-  -  14&  19 &S 
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DECISIONS  :*• 
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COURT  OF  SESSION. 


FIRST  DIVISION. 
Na  I.  ISih  November  1838. 

WILLIAM  GORDON 

agaifut 

HENRY  BROCK,  (Conmells'  Trustee.) 

Bavkeupt. — C0N8IGHAT10N— Stat.  1696,  c.  5. — Trustee.-— 
BxpsNSES. — Where  a  sum  of  money  was  admitted  to  be  due  to  a 
eerlnui  estate^  but  t/ie  right  of  a  particular  claimant  to  receive  it  and 
grml  a  dtwAarge  was  disputed^  and,  by  an  arrangement  between  tlie 
parties^  the  agents  of  the  holder^  within  sixty  days  of  his  bankruptcy ^ 
consigned  the  money  on  a  bank  receipt  payable  to  themselves^  and 
then  lodged  the  receipt  in  the  hands  of  the  derk  to  a  process  ofmtd- 
tiftepemding  which  had  been  raised  by  them^  with  a  declaration  tit- 
dersed  upon  itj  that  it  was  so  lodged  *  in  order  to  be  disposed  of  as 
'  the  Court  shaB  appoint^ ^fownd^  in  a  question  with  the  trustee  of 
tte  bankrupt^  that  he  had  no  claim  to  recover  the  consigned  money^ 
sad  expenses  given  against  him.  - 

The  &ets  and  the  pleas  of  the  parties  in  this  case  will  be  found  in 
the  fiDlIowbg  note,  added  by  the  Lord  Ordinary  to  his  interlocutor 
rfthe  3l8t  May  1888: 

*  Mble.^ Whatever  diflScalty  there  may  be  in  this  case,  it  is  much 
*  OMire  in  the  constrnction  to  be  put  upon  the  facts  than  in  the  legal 
*nile. 
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2  DECISIONS  OF  THE  No.  1. 

13  Nov.  1838.      <  llie  general  view  of  th^^bcti,  as  the  Lord  Ordinary  sees  them, 

^"'V^^    « is  this :  Messrs  Connelly  'oW?cf  L.26d9 :  14 : 4  to  the  estate  of  the 

Brock.  *  deceased  Alexander  M<3allani.     Payment  of  this  was  demanded 

<  by  the  cUiimant,  ^Vjn^itn  Gordon,  as  his  ezecntor.    The  Connells 

*  did  not  dispute' 'the  debt,  bnl  tkew  denied  Gordon's  right  to  re- 

<  ceive,  and.  eciti^^oently  his  power  to  discharge  it«^    This  point 

<  is  no(  yet.si^tled«     In  this  sitnadon  Gordon  wished  the  money 

<  to  he  cKiUrBJttdicially  consigned,  for  this  process  of  mnltiplepoiod- 

*  inc^llild*  not  then  been  instituted.     This  proposal  gave  rise  to  a 
^*,<Qfrespondence  between  the  agents  of  these  parties,  the  result  of 

V;^  .which  was,  that  the  Connells  sent  the  money  to  their  own  agents 
>/*<  in  Edinburgh,  and  made  an  entry  in  their  books,  stating  that  the 

<  sum  was  <  to  be  disposed  of  by  them  (their  agents)  in  pajrment  or 
**  consignation  of  the  balance  due  to  this  estate.'     There  are  other 

<  entries  made  in  order  to  square  the  books,  and  to  account  for  the 

<  cash  being  no  longer  in  the  Connells'  hands ;  but  nothing  which 

<  alters  the  purpose  for  which  they  parted  with  it     The  summons 

<  in  this  action  being  soon  afterwards  executed,  the  agents  placed 

<  the  bank  receipt  for  the  money  in  the  hands  of  th^  clerk  to  the 

<  process,  with  a  marking  on  its  back,  bearing,  *  This  receipt  con- 
**  tains  the  balance  admitted  by  the  Messrs  Connells  to  be  due  on 
*^  their  account-current  for  Cousins  Cove  estate,  and  is  lodged  in 
<*  process  of  multiplepoioding  at  their  instance  against  Alexander 
<*  and  Neil  M*Callum,  in  order  to  be  disposed  of  as  the  Court  shall 
**  appoint'     In  about  three  weeks  after  this,  judicial  censigoatioii 

<  was  ordered  by  the  Lord  Ordinary  to  be  made  by  the  Coaneils, 

<  the  receipt  to  be  taken  <  payable  to  such  person  or  peismis  as 
^*  shall  be  preferred  by  the  Lord  Ordinary  or  the  Court;'  and  *  re* 
<<  serving  to  the  pursuers  all  objections  to  the  titie  to  discharge  of 
^  the  party  who  may  be  preferred**    Nothing  was  done  in  imple- 

<  ment  of  this  order,  and  three  days  thereafter  the  Messrs  Connells 

<  were  sequestrated*  The  whole  of  these  proceedings  took  place 
^  within  mxty  days  of  their  bankruptcy.    The  money  is  now  claimed 

<  by  the  trustee  for  the  creditors,  and  he  is  opposed  by  Gordon, 

<  who  claims  it  for  the  estate  of  Alexander  M^Calluqi.     The  Lord 

*  Ordinary  has  preferred  the  trustee,  and  on  one  or  other  of  these 
'  two  grounds : 

*  Firsts  He  is  of  opinion  that  the  bankrupts  were  never  divested 

*  of  the  money,  and  that  it  being  theirs  when  they  were  seques- 

<  trated,  it  belongs  to  their  creditors.     The  true  impprt  of  the  afr 

<  rangement,  he  thinks,  was,  that  Gordon  was  distrustful  of  the 

*  safety  of  the  money  while  in  the  bankrupts'  hands,^-tbat  they 

*  were  distrustful  of  bis  titie  to  receive  it,  and  that,  in  these  cir- 
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It  waa  put  into  a  sitnation  of  safety  for  both,  but  that  13  Nov.  18.18. 
the  folmitaiy  consi^ation  did  not  transfer  the  property,  and  was     ^"^^-^^ 
BOt  meant  to  do  so.     The  receipt  (not  the  property  or  the  right  Brock."  ^' 

to  hf  but  the  mere  receipt,)  was  for  a  time  in  the  hands  of  the     

CiaaeiV  agents,  but  for  Connells'  behoof  partly,  and  then  went 
nto  the  hands  of  the  clerk,  not  as  a  completed  conveyance  to 
Gordon  or  to  any  one,  but  for  the  security  of  the  party  who 
ihoaU  nltiiDately  be  found  to  have  right  to  it.     There  was  no 
Mrignation  intimated  or  unintimated ;  and  supposing  that  an  in*- 
danacioa  woold  have  been  effectual,  there  was  no  indorsation^ 
If  there  was  a  trust  created  in  the  persons  ofLthe  agents  or  of  the 
dcik,  it  was  a  trust,  partly  for  the  protection  of  what  was  under- 
iloed  to  be  still  the  truster's  property,  though  subject  to  a  claim ; 
lather  than  interpose  a  trustee,  to  be  a  mere  holder  for  that 
if  it  had  been  intended  to  complete  his  right  as  proprie- 
tor, payment  would  have  been  made  to  him  at  once  in  the  ordi- 
my  vay.     In  short,  there  is  nothing  here  but  what  occurs  in 
amt  cases  of  consignatton,  where  the  consigner,  instead  of  being 
dncited,  rather  marks,  by  the  very  act  of  only  consigning,  that 
thoogh  he  may  have  quitted  the  possession  and  fettered  hia  power 
of  adoiuustration,  he  has  not  ceased  to  have  the  property.     Ac* 
esrfiagly,  on  the  one  hand,  some  act  remained  to  be  performed 
by  the  bankrupts  before  the  transference  could  be  complete. 
Even  the  order  for  judicial  consignation,  which  was  given  after 
all  the  other  proeeedings  on  which  Gordon  founds,  was  an  order 
on  the  bankrupts ;  and,  on  the  other  hand,  can  it  be  said  that, 
withoat  any  such  additional  act  by  the  bankrupts,  Gordon  had 
aetaaUy  obtained  the  right  ?  If  it  had  been  he  who  had  failed, 
ooiihl  Us  creditors  have  claimed  this  money  as  already  their 
debloi^s,  while  the  doubt  as  to  his  title,  on  account  of  which  it  had 
been  refosed  to  be  given  him,  was  still  as  unsettled  as  ever? 
Suppose  that  there  had  been  no  bankruptcy,  and  that  Gordon's 
title  had  been  foond  bad,  would  not  the  Connells  have  simply  re- 
ssmed  possession  of  the  money  as  their  own  ?  Would  they  have 
had  to  derive  a  new  right  to  it  by  a  conveyance  from  Gordon, 
whom  the  consignation  had  made  the  owner,  while  the  validity  of 
Us  title  was  under  discussion  ?  The  cases  of  Gray  o.  Ross,  16th 
Jsa.  1706,  and  of  Baird,  4th  Jan.  1744,  though  not  identical  with 
dus  one  in  the  circumstances,  proceed  on  the  principle  that  a  de- 
poat  with  a  third  party,  for  behoof  of  the  person  who  should  be 
aseertsined  to  have  the  best  right,  did  not  divest  the  depositor. 
'  SeeaaJf  If  there  was  a  competent  transference,  it  was  in  viola- 
*tioo  of  the  act  1696.     The  ground  taken  by  Gordon  at  the  de- 
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bate  was,  that  this  was  a  paymeDt  in  moneyi  and,  in  the  common 
coarse  of  business,  of  a  debt  already  dae.     The  cases  of  Spiers, 
dOth  May  1827,  and  of  Mitchell,  26th  June  1834,  enter  deeply 
into  this  matter,  and  seem  to  furnish  the  legal  rule.     In  the  first, 
it  was  found  '  that  a  payment  in  cash  by  a  bankrupt,  within 
sixty  days  from  his  bankruptcy,  to  an  indorser  of  a  bill  accepted 
by  him,  but  not  then  due,  as  a  provision  for  the  said  bill  when  it 
became  due,  is  reducible  under  the  act  1696,  c.  5,  independent 
of  fraud  at  common  law/     The  case  was  decided  on  the  distinc- 
tion between  a  payment  made  in  the  ordinary  way,  as  the  imme- 
diate extinction  of  |i  debt,  and  as  a  mere  preparation  for  paying"  a 
debt  not  yet  actually  exigible.     The  second  went  on  exactly  the 
same  ground.     A  person,  within  sixty  days  of  bankruptcy,  sold  a 
house  and  paid  the  price  into  a  bank  where  he  had  a  cash-credit. 
This  was  done  by  the  hand  of  one*of  the  cautioners,  neither  of 
whom,  however,  knew  that  the  principal  was  embarrassed,  and 
for  the  purpose  of  relieving  them.     The  sale  was  found  good  to 
the  purchaser,  and  the  payment  good  to  the  bank ;  but  quoad  the 
cautioners,  against  whom  no  claim  had  been  yet  made,  it  was  de- 
cided that  they  would  take  no  benefit  by  the  transaction.     As  to 
them,  it  was  not  a  proper  payment  of  a  personal  debt.     Now, 
there  was  no  present  debt  constituted  here  in  iavour  of  Gordon. 
The  money  was  due,  but  it  was  not  due  to  him.     Accordingly, 
what  took  place  may  have  been  an  ordinary  business  arrangement, 
but  it  was  not  a  payment    Hence,  it  did  not  extinguish  the  debt. 
The  Connells  had  got  no  discharge.     If  the  money  had  perished 
in  the  hands  of  their  agents,  or  of  the  bank,  or  of  the  process- 
clerk,  it  would  have  perished  to  them*    The  arrangement  amount- 
ed in  effect  as  an  intention  merely  to  a  provision  for  paying. 
*  It  was  argued  for  Gordon,  that  a  voluntary  consignation  is  not 
an  infringement  of  the  act  1696,  and  that  this  common  judicial 
precaution  would  be  useless  if  it  were.     It  would  not  be  useless ; 
because  its  only  object  being  to  put  disputed  property  iuto  a  posi- 
tion of  safety,  this  end  would  be  attained,  till  the  responsibility  of 
a  trustee  made  any  other  case  unnecessary.     The  Lord  Ordinary 
agrees,  that  it  is  not  struck  at  by  the  act,  but  only  because  it 
transfers  no  property.     If,   however,  it  does  transfer  property, 
then  he  thinks  that  the  statute  reaches  it.     He  knows  no  autho- 
rity or  principle  for  giving  one  creditor  a  preference  over  the 
rest,  merely  because,  instead  of  making  his  demand  like  them, 
extrajudicially,  he  chooses  to  do  it  by  an  action,  and  because  in 
that  action  an  honest  defender  is  willing,  for  his  own  credit,  or 
his  adversary's  comfort,  to  throw  the  money  into  Court,  reserving' 
his  objections  to  the  adversary's  title  to  receive  it«' 
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TWe  Lord   Ordinary   pronoaDced  the  following  ioterlocutor :  13  Nor.  1838. 
*  Z\A  May  IdSS. — The  Lord  Ordinary  prefers  the  claim  of  Henry    ^-^y"^^ 
'  BraA,  as  trustee  on  the  sequestrated  estate  of  Arthur  and  James  sroclu    ' 
*  Qnaeil,  to  the  fund  in  medio,  and  decerns :  Finds  him  entitled     

<  to  expenses,    &C.  nary'slnter- 

Gwdon  redahned.  locutor. 

Lard  Gillies. — I  must  acknowledge  that  I  had  doubts  from  the  Opinion  of 
fim  of  dbis  interlocator,  and  I  cannot  say  that  they  have  been  re-  ^'^^ 
ed  by  the  discussion  at  the  bar«     It  is  admitted,  and  indeed  it 
aerer  dispated  by  the  Connells,  that  they  were  due  this  sum 
of  noney  to  the  estate  of  M^Callum.     Accordingly,  that  sum  was 
by  Gordon  as  executor,  and  his  title  to  receive  and  dis- 
it  b  what  was  disputed  by  the  Connells — not  the  debt  itself. 
Godon  then  very  properly  said,  let  the  money  be  consigned*    The 
Condb  comply,  and  the  money  is  consigned  to  answer  the  claim, 
— i  process  of  multiplepoinding  being  meantime  raised  by  Gordon. 
It  if  material  to  observe  the  way  in  which  that  consignation  was 
;  one  party  demands  the  consignation,  and  in  these  circum* 
the  other  complies.     This  is  tantamount  to  a  judicial  con- 
agnation  ;  and  it  is  my  opinion  that  it  must  be  followed  here  with 
the  same  consequences.    It  was  pleaded,  that  the  consignation  was 
only  in  security ;  but  for  what,  may  I  ask,  is  every  consignation 
flttde  if  not  for  security  ?   Indeed  it  was  for  security  against  the 
very  event  which  happened,  that  Gordon  demanded  consignation. 
Then  it  was  argrued,  if  I  understand  the  argument,  that  consigna- 
tioa  vais  only  to  have  effect  during  the  solvency  of  the  Connells. 
Saefa  most  be  the  meaning  of  the  argument ;  for  it  is  contended 
that  the  consignation  can  be  no  security  to  Gordon,  because  the 
Coonells  meantime  failed.     I  cannot  understand  that.     If  it  be  so, 
^n  1  think  all  consignations  would  be  a  farce.     It  was  just  to 
t  the  risk  of  the  Connells  becoming  bankrupt  that  consignation 
asked.     It  was  said,  however,  that  the  mopey  was  remitted  to 
the  agents  of  the  party,  and  that  it  could  only  be  uplifted  by  their 
act,  and  that  it  was  not  transferable,  as  the  deposit- receipt  was  not 
iadonable  ;  but,  so  far  as  I  understand  the  practice,  the  money  has 
being  conngned  in  the  usual  way,  and  a  bank  receipt  is  looked 
upon,  universally,  as  cash.     I  can  only  understand  the  entry  in  the 
CoimeUs'  books,  sending  the  money,  and  the  doquet  of  the  agents, 
&e.  as  the  usual  way  in  which  consignation  is  made,  and  nothing  can, 
I  think,  impinge  upon  the  legal  effect  which  flows  from  it  as  a  ju- 
dicsal  consignation ;  for  it  is  made  subject  to  the  disposal  of  the 
Coort    To  say  that  this  is  defeated  by  the  bankruptcy,  would  just 
be  to  make  every  consignation  a  mere  mockery. 
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13  Nov.  183&  Urrd  Mackenzie. — I  am  entirely  of  the  same  opinion.  It  is  an 
effectual  consignation  to  pass  the  money^  and  it  was  entered  into 
and  completed  by  the  consent  of  parties.  No  doubt  it  was  made 
voluntarily,  i^  one  sense,  but  then  it  had  been  demanded ;  and  it 
was  made  after  the  process  of  multiplepoinding  was  raised,  and  into 
the  hands  of  the  clerk  of  the  Court.  This  is  equivalent,  in  my 
opinion,  to  judicial  assignation ;  and  I  cannot  hold  that  it  is  not 
effective,  or  that  it  may  be  cut  down  by  the  bankruptcy  here. 

Lord  Corehouse, — I  concur  with  your  Lordships.     An  extrajudi* 
cial  agreement  of  parties  to  consign  may  be  made  as  effectual  as 
any  judicial  consignation ;  but  it  appears  that  the  latter  was  the 
kind  of  consignation  here  made.     The  interest  which  the  trustee 
lias  in  the  money  consigned,  is  to  see  that  the  proper  party  having 
the  title  to  disehai^e  receives  it ;  and  Gordon  may  turn  out  to  be  the 
proper  party  having  the  title.     I  can  see  no  resemblance  between 
this  and  the  cases  alluded  to  by  the  Lord  Ordinary.     In  the  last 
case,  the  consignation  was  made  by  only  one  party,  not  by  consent 
of  all.     I  agree  with  what  has  been  stated  by  your  Lordships ;  for 
I  hold,  that  after  Hunter,  Campbell  and  Company,  the  agents  of 
the  Connells,  made  the  consignation  on  their  behalf,  and  on  their 
instructions,  which  had  been  previously  demanded  by  Mr  Gordon^ 
it  was  not  in  the  power  of  the  Connells,  or  of  Hunter,  Campbell 
and  Company,  to  recall  that  consignation,  for  it  was  by  consent  of 
both  parties  that  the  money  was  placed  in  process,  to  be  subject  to 
the  orders  of  Court.     This  is  just  a  judicial  consignation,  and  must 
have  all  its  effects.     I  therefore  think  the  interlocutor  should  be 
altered,  and  I  consider  that  expenses  should  follow  against  the  trus« 
tee.     He  may  get  relief  from  the  creditors,  but  the  other  party  has 
nothing  to  do  with  that,  and  1  think  they  have  a  clear  claim  against 
Brock. 

Lord  President  — -  It  was  said  the  deposit-receipt  could  only  be 
uplifted  by  an  act  of  the  bankrupts'  agents ;  but  they  will  find  that 
this  Court  may  do  that  without  them*  I  agree  with  your  Lord* 
ships. 

The  other  Judges  concurred,  and  the  Court  unanimously  pro* 
nounced  the  following  judgment :  <  Alter  the  interlocutor  reclaimed 

*  against,  and  find  that  the  sum  of  L.26d9 :  14 : 4,  in  dispute,  con- 

*  tained  in  the  deposit-receipt,  No.  4.  of  process,  forms  no  part  of 

*  the  sequestrated  estate  of  the  raisers,  and  is  not  claimable  by  the 

*  trustee  upon  that  estate,  in  competition  with  the  party  in  right  of 

*  the  deceased  Neil  M^Callum  and  Alexander  M'Callum,  and  re- 
'  pel  the  claim  and  pleas  maintained  by  the  said  trustee :  Find,  that 
<  the  said  sum,  as  the  fund,  or  part  of  the  fund  in  medio  in  this  pro* 

*  cess,  belongs  to  such  of  the  defenders  or  others  as  shall  be  pre* 
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*  iened  thereto  in  the  competition ;  and,  with  these  findings,  remit  13  Nor.  183a 

<  to  the  Lord  Ordinary  to  proceed  farther  in  the  eaose :  Find  the    ^^«pv^ 

<  Mipctrer,  Henry  Brock,  the  trustee  on  the  said  estate,  liable  in  ^j^"  ^' 


IMOiSamj^  CoeUmrm,  Act.  Ivory,  Oman,         Alt  Sd^-Chii.  {RtOherfiird,) 

B.  MtNidO^  MarAJSL.  HvtOer^  Campbdl  ^  Co.  W.  S.  aod  J.  P.  Bertram^ 

W.  &  AgentiB  S,  Clerfc. 

C.  R,^ 


SECOND  DIVISION. 
Ka.  IL  \aik  November  183& 

DAVID  DAVIDSON 

tyainit 

Mas  MARGARET  GIBB.or  DOUGLAS. 

Wiit^Stamp. — Stat.  87  Gfio.  IIL  c.  186,  §  2.— Stat.  55 
Gso.  III.  c  184^ — Found,  upon  an  objection  taken  by  the  granter 
ef  9L  band  and  diepoeiiion  in  eecurity  in  an  action  of  maiUs  and 
ArfMf  ndeed  by  the  grfoAef^  that  the  bond  and  saeine^  obfected  to  as 
wthmiaffbeeH  ariginaUy  dulyetamped^  but  which  were  duly  stamped 
es  eeen  as  the  objedtian  was  taken,  and  before  any  judgment  was 
fnmmneed  in  said  action,  were  of  the  like  force  and  validity  in  law 
OS  if  the  veOumj  parchment  or  paper  so  stamped  had  been  duly 
stamped  hefbre  the  same  had  been  written  upon. 

RosERT  DouGX^s  and  his  wife  granted  a  mutual  bond  and  dispo-  Namtive. 
iitioB  in  seeority  over  subjects,  the  property  of  Mrs  Douglas,  for  a 
kmof  L.1000  by  David  Davidson,  upon  which  infeftment  followed. 
I^vidson  having  been  dissatisfied  with  the  security,  brought  an  ao- 
lioo  ef  maills  and  duties  against  the  several  tenants  of  the  subjects, 
coodnding  for  payment  oi  the  rents  of  their  several  possessions 
vsdthe  bahnee  of  the  principal  sum,  interest  and  penalties,  so  far 
Si  isearred,  should  be  paid. 

Mil  Dengbs,  the  proprietriz,  (her  husband  having  died,)  inter 
^  listed  these  defences  in  bar  of  the  action  :  '  (2.)  No  proce- 
'  ihre  can  legally  take  place  in  any  court  under  this  summons,  which 
*  n  fosnded  on  a  bond  and  disposition  in  security,  and  instrument 
'  of  asine  thereon,  both  of  which  deeds  are  not  duly  stamped.' 
'  (3.)  In  consequence  of  the  want  of  stamps  In  the  bond  and  sa- 
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13  Nov.  1838.  <  sine,  this  summonsi  as  diligence  against  the  tenants  interpelliog' 
*  them  from  paying  their  rents^  is  altogether  inept.'     At  this  stage 
of  the  procedure,  and  before  any  judgment  by  the  Sheriff,  the  par- 
Davidson,  being  satisfied  of  the  inadequacy  of  the  stamps. 


Davidaon 
v.  Gibb  or 
Douglas. 


suer. 


KarratiTe, 


Lord  Ordi- 
nary's Inter* 
loGutor. 


Note. 


bad  (as  was  admitted)  the  proper  stamps  impressed  by  authority  of 
the  Commissioners  of  Stamps. 

The  defender  having,  nevertheless,  insisted  in  the  objection  of 
original  and  incurable  nullity  in  die  yrits,  as  grounds  of  obtain- 
ing a  preference  on  the  rents,  and  the  Sheriff  having  sustained  the 
objection,  and  dismissed  the  action,  Davidson  advocated. 

The  pleas  of  the  parties,  and  the  authorities  relied  on,  are  fully 
explained  in  the  following  interlocutor  and  note  by  the  Lord  Or- 
dinary : 

*  * 

*  The  Lord  Ordinary  having  considered  the  closed  record,  and 

*  heard  parties'  procurators  thereon,  and  having  made  avisandum, 

<  in  respect  of  the  express  terms  of  the  statute,  37  Geo.  IIL  c.  136, 

*  in  the  2d  section  thereof,  in  respect  that  the  deed  objected  to  in 

<  the  present  case,  as  not  having  been  written  on  a  sufficient  stamp, 

<  was  duly  stamped  as  soon  as  the  objection  was  taken,  and  before 

*  any  judgment  was  pronounced  by  the  Sheriff;  and  farther,  in  re- 

<  spect  that  this  is  a  question  between  the  granter  of  the  said  deed 

*  and  the  grantee  therein,  and  that  there  is  no  competition  with 

*  any  third  party,  doing  diligence  after  the  raising  of  the  summons^ 

<  and  before  the  deed  was  fully  stamped,  advocates  the  cause,  re- 
(  calls  the  interlocutors  of  the  Sheriff;  finds,  that,  in  terms  of  the 

<  statute,  the  bond  and  disposition  in  security,  and  the  instrument 

<  of  sasine  thereon,  ^  must  be  deemed  of  the  like  force  and  validity 
*<  in  the  law,  as  if  the  vellum,  parchment,  or  paper  so  stamped  had 
**  been  duly  stamped  before  such  instrument,  matter,  or  thing  had 
^*  been  engrossed,  printed  or  written  thereon ;'  therefore  repels  the 

<  second  and  third  preliminary  defences,  and  decerns  accordingly ; 

<  but,  before  further  answer,  appoints  the  cause  to  be  enrolled,  in 

<  order  that  the  mode  of  proceeding  attended  with  least  expense  and 

*  inconvenience  to  the  parties  may  be  adopted ;  and  in  the  mean- 

*  time  reserves  the  question  of  expenses.' 

Note. — *  This  case  might  involve  a  question  of  considerable  diffi- 
'  culty,  if  it  were  necessary  to  determine,  whether  a  summons  of 

*  maills  and  duties  raised  upon  an  instrument  not  duly  stamped  could 

<  be  validated  by  the  subsequent  stamping,  to  the  effect  of  giving  a 

<  preference  over  the  diligence  of  another  creditor  duly  raised  pes- 

*  terior  to  the  summons,  but  before  the  stamping.     The  Lord  Or- 

*  dinary  does  not  mean  to  say,  that  the  affirmative  of  this  question 
'  could  not  be  maintained,  for  the  cases  go  far  to  support  it.   But  it  is 
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*  Mt  the  qnestioD  here.     It  would  also  raise  a  very  important  ques-  13  Noy.  1638. 
*M,if  the  Sheriff,  after  having  been  made  aware  of  the  defect  in  ^^^^ 
'tkenrtrament,  which  was  the  ground  of  action,  had  pronottnced  v,  Gibbor 
^offid^mad  before  that  objection  had  been  removed  by  the  due  ^"^*^ 
(ffcuf  iog.    But  neither  is  this  the  state  of  the  question,  for  the     Note. 

<  deed  was  duly^stamped  before  the  replies  were  lodged,  and  bejbre 
^Offidgmad  was  pronounced. 

'  h  the  aetnal  state  of  the  case,  the  Lord  Ordinary  should  think 
*itof  rery  serions  importance  if  it  were  to  be  thought  that  the  in- 
'  lerlocBtor  of  the  Sheriff  should  be  sustained ;  for,  in  his  opinion^ 
<]t  wonld  go  far  to  render  the  express  proYision  of  the  statute  in  a 
'gRil measure  nugatory.     The  bond  and  disposition  insecurity 

*  ii  the  deed  of  the  respondent,  Mrs  Douglas,  herself.  When  the 
'  tftkn  £MiBded  oo  it  is  brought,  she  it  is  alone  who  gives  in  a  de- 
'  faiee^  objecting  to  the  validity  of  it,  not  that  it  is  not  stamped, 
'bstthat  by  a  mistake,  which  she  calls  vl  fraud  on  the  revenue  in 
*kr0Ka  deedy  there  are  more  words  written  on  the  sheet  than  the 
'Inrin  strictness  allows.  No  doubt,  it  was  a  good  objection ;  the 
'faest  regulation  made  the  deed  bear  no  fedth  in  judgment  while  in 
'tbt state;  but  the  same  law  has  provided  a  remedy.  That  re- 
'  Biedy  was  duly  applied  before  'any  judgment  followed  on  the  sum- 
'mons;  and  it  is  after  the  error  in  her  own  deed  has  been  fully 

*  corrected,  and  the  revenue  satisfied,  that  she  still  insists  on  the 
'olgecdon  of  nullity.  At  the  least,  the  statute  must  have  fair  play 
^Dsadiacase. 

'  There  has  been  much  discussion  on  the  question,  whether  the 
'  process  of  maills  and  duties  is  of  the  nature  of  diligence.  There 
'  is  no  doubt  that  it  is  a  species  of  diligence  which  may  lead  to  com- 
'  petitions.    But  it  is  so  only  in  a  certain  limited  sense,  and  it  pro- 

*  ceeds  in  the  form  of  a  simple  action,  in  which  the  merits  must  be 
'  diseosKd.  But,  although  in  the  case  of  diligence  producing  im- 
'  mediate  effects  on  the  person  or  property  which  cannot  be  recall- 
'  ed,  there  may  be  difficulty  in  allowing  the  remedy  of  the  statute 
'  to  operate  retro,  it  does  not  follow  that  this  will  apply  to  every 
'  tluflg  which  may,  in  any  sense,  be  described  as  of  the  nature  of 
'diligence.  Accordingly,  it  appears  to  be  very  clear  upon  the 
*aothmties,  that  in  many  cases,  both  of  action  and  diligence,  a 
'doe observance  of  the  provisions  of  the  statute  has  been  held  to 
'vaSdate  proceedings  previously  taken. 

'  See  OiUty  on  the  Stamp  Laws,  p.  57, 58.  The  statute  has  been 
*  iield  effectual  to  validate  a  commission  of  bankrupt. 

'  In  our  own  law,  there  is  an  old  case  of  Kingstory  before  the 
*itatate,  {ElMeSy  No.  14,  Writ,)  which  shows  clearly  the  principle 
'  eren  in  the  case  of  dUigence ;  and,  though  Lord  Elchies  doubted, 
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Gibb  or 
Douglas. 

Note. 


it  appears  to  have  been  well  considered.   The  principle  was  again 
distinctly  recognised  in  the  case  of  Lament,  Dec  4.  ITdO^  whieli 
was  the  case  of  adjudication  in  a  process  of  ranking,  and  in  whiefa 
the  Court  sisted  process,  until  the  deed  should  be  stamped,  and 
then  repelled  the  objection.     The  same  was  held  in  the  case  ol 
Wright  V.  Murray,  June  29,  1621,  though  the  fact  does  not  dis- 
tinctly appear  in  Mr  Shaw's  report;  and  that  was  a  direct  compe^ 
tiiion  between  two  adjudications  in  implement     Then  there  is 
the  case  of  Robb  v.  Forrest,  decided  in  this  Court,  9th  July  I830, 
and  in  the  House  of  Lords  2d  October  1831,  which  seems  to  be 
decisive  of  the  question,  though  it  is  the  case  chiefly  relied  on  in 
the  note  of  the  Sheriff.   Sequestration  had  been  obtained.   After- 
wards a  petition  was  presented  for  recall  of  the  sequestration,   in 
which  it  was  stated,  that  the  document  of  debt  on  which  the  ori- 
ginal petition  was  founded  was  not  duly  stamped  at  the  date  of 
the  petition,  or  when  the  sequestration  was  awarded.     Cases  were 
ordered  on  the  question,  whether  the  stamp  was  sufficient  or  not. 
But  the  creditor  thought  it  better  to  remove  the  objection,  by- 
getting  an  additional  stamp  affixed ;  and  then  the  Court,  9tb  July 
1830,  in  respect  that  the  deed  is  now  stamped,  recalled  the  order 
for  cases,  and  dismissed  the  petition  for  recall  of  the  sequestration. 
That  case  was  appealed.     Was  the  judgment  reversed,  or  the 
sequestration  recalled  ?  On  the  contrary,  the  judgment  was  affirm^ 
edy  and  the  sequestration  stood.     Notwithstanding  this,  the  re- 
spondent founds  much  upon  some  observations  reported  to  have 
been  made  by  the  Lord  Chancellor  in  pronouncing  judgment. 
The  Court  will  always  pay  the  utmost  possible  respect  to  any 
observation  coming  from  so  high  an  authority ;  but  they  will  take 
care  not  so  to  misinterpret  or  misapply  the  observation,  as  to 
make  it  contradict  the  authoritative  judgment  pronounced.     The 
truth  of  the  matter,  however,  is  quite  simple.   A  doubt  was  raised 
in  the  House  of  Lords,  which  had  not  been  mentioned  in  the 
Court  below,  whether,  at  the  time  when  the  sequestration  was 
awarded^  the  Court  had  not  been  made  aware  that  the  instrument 
was  not  duly  stamped.    If  the  fact  had  been  that  they  were  made 
aware  of  it,  then  the  judgment  pronounced,  while  it  stood  unstamp- 
ed, might  justly  have  been  held  to  be  a  nullity,  because  the  Court 
ought  not  to  have  allowed  it  to  bear  faith,  while  in  that  stale. 
But,  having  become  satisfied  that  the  Court  had  not  been  made 
aware  of  it  till  the  petition  for  recalling  the  sequestration  was  pre- 
sented, the  Lord  Chancellor  affirmed  the  judgment  which  refused 
to  recall  it     The  case,  as  the  Lord  Ordinary  understands  it,  did 
not  at  all  depend  on  the  objection  having  been  stated  or  not  stated 
before  the  deed  was  stamped;  for  it  was  clear,  that  it  had  not  been 
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« itmfied  when  the  Court  ordered  cases  on  the  question,  whether  13  Not.  1838. 

*  it  nqoired  an  additional  stamp  or  not     The  Sheriff,  therefore,  is  ^^^^^*^^ 
*abiigetber  in  a  mistake  in  supposing  that  it  depended  on  this  Gibbor 

*  pmt    It  is  true,  in  one  sense,  that  it  was  because  the  objection  Po"8*m- 
'  kti  DoC  been  stated  before  sequestration  was  awarded^  that  the  ob-     Note. 
'  jectioa  was  repelled*     But  it  does  not  at  all  follow,  that,  if  the 

'  objedUNi  had  been  stated  before,  but  it  had  also  been  removed  by 

*  dm  damfimg  before  the  judgment^  the  proceedings  would  have  been 
<  bcld  nulL     In  the  meantime,  the  point  decided  is,  that  a  decree 

*  of  sequestration,   (diligence  of  the  most  important  kind,)  pro- 

*  eeeding  on  an  instrument  not  duly  stamped,  may  be  validated 
>  uder  the  statute  by  subsequent  stamping. 

*  There  are  other  cases  of  importance*     In  one  of  the  cases  of 

*  Sr  Alexander  Cochrane,  under  the  old  freeholders'  election  law, 

*  after  a  complaint  was  in  Court,  the  days  for  which  were  peremp- 

*  tsry,  a  deed,  objected  to  on  the  stamp,  was  taken  out  of  the  pro- 

*  eea^  and  having  been  duly  stamped,  was  sustained.   And  so  in  the 

*  CHe  of  Wallace  v.  Gray,  Feb.  13.  1836,  where  a  verdict  had  gone 
'flgiinst  a  party  on  account  of  a  defect  in  the  stamp  on  the  mate- 

*  liii  deed,  the  Conf t,  on  a  motion  for  new  trial,  after  the  deed  had 

*  bceo  duly  stamped,  granted  the  new  trial. 

*  In  the  case  of  Lillie  t.  Findlater,  Dec  10.  1835,  where  a 

*  Aarge  of  hondng  had  been  given  on  an  unstamped  instrument, 
*sod  it  had  been  stamped  after  a  bill  of  suspension  had  been 

*  answered,  the  Court  did  indeed  hold  that  they  could  not  in  the 

*  BiU'Chamber  decide  on  the  effect  of  this,  and  therefore  passed 

*  tke  ImIL  The  party  preferred  giving  a  new  charge  to  going  on 
'  with  a  litigation  on  the  old  one ;  and  in  this  way  the  point  was 

*  Boi  brther  tried ;  see  March  1 1.  1836.     But,  while  it  cannot  be 

*  Mmsed  that  the  first  charge  might  not  in  the  end  have  been  sus- 

*  tabled,  it  is  to  be  observed,  that  that  was  the  case  oi  personal  dili- 

*  geace  leading  to  captiaUj  in  which,  though  there  may  be  no  com- 
'  pedtioo,  great  injury  may  be  done  to  the  individual  by  diligence 
'  thos  proceeding  on  what  is  an  illegal  warrant  at  the  time.  In 
'mch  cases,  the  greatest  possible  strictness  is  always  required; 

*  sod  therefore,  though  it  were  to  be  held  that  the  stamping  would 

*  not  <^rate  retro  to  validate  the  charge,  this  would  give  no  rule 
<  ibr  the  present  case,  and  could  not  interfere  with  the  numerous 
'  <lccisions  which  have  been  referred  to.' 

Mrs  Douglas  reclaimed;  and  a  similar  point  having  been  raised, 
ia  a  esse  which  was  taken  to  report  upon  minutes  of  debate  by 
LonI  Jeffrey,  Ordinary,  in  Wood  t;.  Ker,  (see  next  case  in  this 
I,}  both  cases  were  put  out  for  advising  at  the  same  time. 
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13  Not.  1838.      M^NeilU  for  the  reclaimer. — Mrs  Douglas  was  not  attempting  to 
get  quit  of  her  obligation,  but  questioned  merely  the  competency  of 
»Gibb  or  ^'     ^^^  process  of  maills  and  duties  proceeding  upon  inadmissible  war- 
Douglas,        rants  of  diligence. 

The  Lords  (as  will  be  seen  from  the  opinions  in  the  next  case  of 
Wood  r.  Ker,  which  inrolred  the  same  point,)  concurred  in  the 
views  of  Lord  Moncreiff,  refused  the  reclaiming  note,  and  found 
the  advocator  entitled  to  the  expenses  of  opposing  the  note. 


Judgment. 


Lord  Ordinary,  M(meniff» 
M*NeiU  and  G.  CfranL 
Clerk. 


Act.  Dean  ^f  Fac*  (Hope,)  and  ManhaB, 
John  Harvey  and  Wm,  Lorimtr^  Agents. 


Alt. 


R. 


SECOND  DIVISION. 


No.  III. 


IZth  November  1838. 


JOHN  WOOD  AND  Mandatary 

offamst 

THOMAS  COLLINGWOOD  KER. 

Writ Stamp.— 37  Geo.  III.  c.  136,  §  2.— Stat.  55  Geo.  III. 

c.  184. — Fotmd,  upon  objection  by  the  trustee  far  the  creditors  ofd 
granter  of  a  bond  of  annuity^  in  a  process  of  poinding  of  the  grovaid 
raised  by  the  grantee^  that  the  bond^  which  originally  had  not  the 
adequate  stamps  impressed  on  itj  but  which^  upon  the  objection  being 
taheny  and  before  judgment,  was  duly  stamped,  was  of  the  like  force 
and  validity  a^  if  the  same  had  been  originally  duly  stamped* 

Writ. — Vitiation. — Stat.  1696,  c.  15 — Found,  that  erasures 
or  supermductions  of  letters  or  words  made  as  clerical  corrections, 
m  the  numbering  or  marking  of  pages  fifth,  sixth,  seventh,  ninth, 
tenth  and  eleventh,  of  a  bond  consisting  of  fourteen  pages,  the 
testing  clause  of  which  correctly  set  forth  the  actuid  number  of 
pages  of  which  the  bond  consisted,  and  mentioned  certain  erasures 
throughput  the  deed,  without  specifying  the  erasures  in  the  number^ 
ing  of  some  of  the  pages,  did  not  operate  a  nullity  in  the  instrur 
mentm 


David  Dalton  Kennedy,   in  respect  of  L.1700  pdd  down, 
granted  an  annuity  of  L.190  in  favour  of  John  Wood.    The  trans- 
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M&n  was  completed  by  the  execution  of  (1.)  an  English  deed  of  13  Nov.  iBsa 
iaileitire  betwixt  these  parties ;  (2.)  a  relative  bond  and  cUspo-  ^^^^^y'^^ 
sidoD  m  security  over  Mr  Kennedy's  heritable  property  in  Scot-  Maodatary 
Is4  prepared  and  executed  in  the  Scotch  form,  as  a  collateral  or  ''•  ^^^' 
anOiaiy  security  ;  and,  (3.)  instrument  of  sasine  thereon.  Narrative. 

Tke  indeDture  bore  the  proper  stamps,  viz.  the  ad  valorem 
teipoQthe  transaction,  being  L.12,  and  L.l  for  the  progressive 
iakj  on  the  addiUonal  number  of  words.  The  Scotch  bond  was 
Bkodentally  written  on  a  L.l  stamp  (as  required  for  a  collateral 
\aaim  England)  instead  of  L.1, 15si  and  L.l,  5s.  for  the  progres- 
arediity. 

Kamedy,  subsequently  to  the  date  of  Wood's  infeftment,  granted 
t  diqwdtioD  omnium  bonorum,  for  behoof  of  his  creditors,  to  Ker, 
viio  was  infeft,  and  who,  as  a  preliminary  defence  against  an  ac- 
tifli  of  poinding  of  the  ground,  brought  by  Wood,  pleaded  the  ille- 
giEtyrf  the  grounds  and  warrants,  arising  from  the  inadequacy  of 
tbe  stuips  on  the  Scotch  bond. 

b  was  farther  objected,  that  the  Scotch  bond,  owing  to  erasures 
IB  die  nombering  of  several  of  its  pages,  was  vitiated  in  essentiali- 
bofl,  and  therefore  null  under  the  act  1696,  c.  15. 

. 
The  Lord  Ordinary  entertained  both  objections,  as  deserving 
the  conaideralion  of  the  Court,  and  accordingly  reported  the  case, 
after  ordering  nunutes  of  debate,  with  this  note : 

Note, — *  The  Lord  Ordinary,  besides  being  much  impressed  ^^  ^'" 
^  with  the  difficulty  and  importance  of  the  question  as  to  the  retro^ 

*  ipeefm  effect  of  a  stamp  affixed  to  an  instrument  origmally  de- 
^  feedve  in  that  respect,  after  a  competing  title  has  come  into  ex- 
'  istence,  has  been  confirmed  in  his  original  wish  to  report  the  case 
'  to  the  hmer-House,  by  observing  that  a  reclaimmg  note  against 
'  a  judgment  of  Lord  MoncreifTs,  (Gibb  or  Douglas  v,  Davidson,) 

*  involving  this  very  question,  was  boxed  to  the  Court  on  the  2d 

*  current  only ;  and  feeling  that  it  was  most  desirable  that  the  pre-   . 
^  ieot  case  ehould  be  brought  up  for  judgment  at  the  same  time, 

*  he  has  been  induced  to  require  the  minutes  for  the  parties  to  be 

*  lodged  on  shorter  induciso  than  it  is  usual  to  allow  for  such  pro- 

*  dactions.  The  case  from  Lord  Moncreiff  raises  the  important 
'  qoestum  referred  to,  (as  well  as  the  present,)  as  the  ground  of  a 
^frdimauay  defence,  and  will  consequently  be  taken  up  by  the 
<  Court  in  a  summary  way,  and  indeed  may  be  put  out  for  advising 

*  ao  speedily  as  to  require  some  application  on  the  part  of  the  pre- 

*  sent  parties  even  for  such  a  postponement  as  may  enable  the  Lord 
■  Ordinary  to  report  it  on  Wednesday  or  Thursday  next  week. 

*■  The  objections  to  the  execution  of  the  pursuer's  summons  do 
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13  Nov.  1838.  <  not  appear  of  such  a  nature  as  to  justify  the  Lord  Ordinary  in 

""^V^^    *  referring  them  also  to  the  Court,  or  encumbering  the  minutes 

Mandatory       *  °^^  Ordered  with  any  argument  in  regard  to  them.     They  will  be 

V.  Ker.  <  disposed  of  by  the  Lord  Ordinary,  if  necessary,  when  he  shall 

^  have  advised  with  the  Court,  as  to  the  points  now  to  be  stated/ 


Note. 

Pursuer's 
Pleas. 


Defender's 
PJeas. 


The  ^xxx^ner  pleaded — The  first  objection  is  founded  upon  the 
neglect  of  a  fiscal  regulation,  which  provides  a  remedy  that  has 
been  resorted  to  with  the  satisfaction  of  the  Commissioners  en- 
trusted with  the  administration  of  the  Revenue  Acts ; — and  while 
the  Court  cannot  recognise  or  adjudicate  on  a  deed  or  writing  un- 
duly stamped,  neither  can  it  disregard,  when  duly  stamped,  a  docu- 
ment, however  informal  and  inadmissible,  originally,  from  undue 
stamping.     Such  is  the  import  of  the  different  Stamp  Acts,  parti- 
cularly the  37.  Geo.  IIL  c.  136,  §  2 ;   43.  Geo.  III.  o.  127,  §  5 
and  6  ;   44.   Geo.  III.  c.  98 ;  and  the  Guernsey  Stamp  Act, 
55.  Geo.  IIL  c.  184,  §  8,  as  explained  in  the  note  by  Lord  Mon- 
creiff.  Ordinary,  in  Davidson  v.  Douglas,  (see  preceding  case,)  his 
Lordship's  views  being  confirmed  by  1.  Ross,  134 ;  Creditors  of 
Kingstorie,  12th  Jan.  1743,  Elchies^  voc.  fVritj  No.  14,  2  Stair^ 
(by  More,)  407,  Notes  ;  Lament  v.  Lamont's  Creditors,  4th  Dec. 
1789,  Mor.  5494,  1  Bell^  Com.  636  ;  the  unreported  election 
eases  of  Cochrane  v,  Fairie,  in  1819,  and  more  lately  Fisher,  to 
which  the  still  more  recent  case  of  Mcintosh  t?.  Grant,   12th  May 
1631,  does  not  run  counter ;  Tait  on  Evidence^  p.  155  ;  Wright  v. 
Murray,  29th  June  1821 ;  and  Robb  v.  Forrest,  9th  July  1830, 
affirmed  2d  October  1831,  5  WUs.  and  Sh.  750 ;  Williamson  v. 
Fraser,  13th  Nov.  1832  ;  Paterson,  15th  May  1829;  and  Coventry 
on  the  Stamp  Laws,  passim.     (  See  also  Burton  on  Real  Property ; 
and  Rogers  v.  James,  7  Taunt.  147.) 

Mr  Ker,  the  compearer,  pleaded — The  objection  was  not  between 
the  disponer  and  disponee,  but  with  a  third  party,  who  has  com- 
pleted his  title  prior  to  the  curing  of  the  original  defect  in  the 
deed ;  and  thus  is  involved  the  question,  how  far  diligence  of  the 
law,  irregularly  commenced,  can  be  validated  by  any  subsequent 
pomding  ?  llie  statutes,  35.  Geo.  III.  c.  55,  §  10,  37.  Geo.  IIL 
c.  3,  §  7,  and  55.  Geo.  III.  c.  184,  §  8,  all  clearly  imply,  if  they 
do  not  distinctly  express,  that  documents  originally  defective  in  the 
stamping  shall  not  be  good  or  pleadable  at  law,  or  in  equity ; 
Brown  t;.  Murdoch,  in  H.  of  L.  20th  March  1815  ;  Lord  Brougham, 
C.  in  Robb,  5  Wils.  and  Sh.  740 ;  Ewing  t;.  Wallace,  7th  Feb  1831 ; 
Mantosh,  12th  May  1831  ;  Lillie  v.  Findlater,  16th  Dec.  1835 ; 
Wallace  v.  Dickson,  6th  Jan.  1836. 
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UpoD  the  filiatioii  in  the  numbering  of  the  pages  of  the  bond,  the  13  Nov.  183S. 
fBwmpkmded — 1.  That  the  state  of  the  facts  did  not  raise  a     ^^^v^ 
qKstioDy  the  erasures  being  plainly  free  from  suspicion,  and  done  Mandattfy  v. 
Iqf ffif  of  derical  emendation;  2.  That  the  stat.  1696,  c.  15,  did  Ker. 
Mt  protide  for  the  marking  of  the  number  of  each  page,  under  the  Punuer^t 
flKtiao  of  Dollity ;  and,  3.  That  the  accurate  notice  in  the  test-  Pieu. 
i^  danse  of  the  number  of  the  pages,  and  admitted  freedom  from 
erasure  in  the  four  first  and  three  last  pages  of  the  deed,  removed  all 
pofisibiEtf  of  interpolation.   See  the  older  authorities  discussed  in  the 
Bore  recent  cases  of  Dickson,  2d  March  1829,  F.  C,  p.  671,  (opi- 
■ioos  of  Consulted  Judges) ;  Lord  Casslllis'  Trustees  t;.  Kennedy, 
Id  Joae  1831 ;  Murison  o.  Cauvin's  Trustees,  30th  June. 

The  oommissioner,  Mr  Ker,  supported  his  defence,  by  reference 
todie  vords  of  the  stat.  1696,  §  15,  as  allowing  deeds  to  be  writ- 
tatMnkwise,  *  provided  every '  page  be  marked,  and  upon  the  ef- 
fect of  erasures  g^ierally  as  creating  a  nullity,  when  in  essentiali- 
im,  aad  referred  to  Bcdfour^  p.  3^2 ;  Stair^  iv.  42.  19 ;  Merry  v. 
Hovie,  6th  Feb.  1801,  affirmed  on  appeal;  Gibson  r.  Walker, 
Iftk  Jnne  1809,  2  Doio,  271 ;  Innes  v.  Eari  of  Fife,  2  W.  ^  S. 
637.  The  cases  referreJd  to  by  the  pursuer  were  cases  of  inno- 
cent graphical  corrections :  Here  they  were  obvious  vitiations  in 
Kceaary  and  solemn  portions  of  the  deed. 

Lord  JuMtice-Clerky  in  moving  this  and  the  preceding  case  of  Opiniooof 
Dtfidson  o.  Douglas,  (which  counsel  left  upon  the  written  argu-  ^®"'*' 
Bent,)  observed,  that  the  great  and  primary  object  which  the  Legis- 
lature had  in  view,  in  enacting  the  stamp  laws,  was  the  protection 
of  the  revenue ;  and  therefore  it  was  that  courts  were  enjoined 
to  check  and  refuse  effect  to  all  instruments  written  upon  paper 
uididy  stamped.     But  Judges  did  their  duty,  when  they  thus  re- 
ined to  pay  regard  to  writings  in  that  situation.     On  the  other 
kffld,  when  documents  were  duly  stamped,  and  all  documents  (with 
certain  exceptions,  bills  and  receipts,  and  other  writs  expressly  spe- 
cified,) admitted  of  being  subsequently  stamped,  there  could  be  as 
fittle  doubt  that  they  must  be  given  effect  to.    The  officers  of  the  re- 
vcDiie  were  coostitated  the  proper  judges  of  the  adequacy  of  the 
tesps.  It  was  impossible  to  read  the  clauses  of  the  acts,  particularly 
the  §  2.  of  37.  Geo.  III.  c.  136,  without  seeing  that  the  object  was 
to  profide,  that  if  a  party,  after  entering  into  a  translu^tion  by  deed, 
ihall  discover  that  .the  legal  stamps  have  not  been  used,  he  may, 
>t  any  time  before  judgment,  have  the  mistake,  upon  paying  a 
statutory  penalty,  rectified.     Ngw,  looking  to  these  cases,  it  would 
^  teen,  that  before  any  judgment  was  pronounced  the  deeds  were 
Produced  duly  stamped  to  the  satisfaction  of  the  Commissioners  of 
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13  No?.  183a  Stamps,  and  it  is  impossible,  therefore,  to  deny  to  them  the  like  force, 
and  effect  luid  validity  as  if  they  had  originally  been  impressed 
with  the  proper  stamps.  Although  Elchies  doubted  as  to  the  de^ 
cision  in  Kingstorie's  creditors,  still  it  was  a  decision  of  the  Court, 
and  cases  in  modern  times  confirm  it.  It  was  impossible  to  re- 
sist the  grounds  stated  by  Lord  Moncreiff  in  his  note  to  David- 
son V.  Douglas,  and  the  explanation  there  given  of  the  import  of 
the  Lord  Chancellor's  remarks  in  Robb  v.  Forrest. 
The  other  Jvdges  concurred. 


Upon  the  objection  to  the  incorrect  or  erased  numbering  of  the 
pages,  the  Lord  Justice- Clerk,  and  other  Judges  concurring,  held 
the  erasing  to  be  a  mere  clerical  correction  not  militating  against 
the  authenticity  of  the  deed. 

The  Lords^  upon  the  report  of  Lord  Jeffrey,  repelled  the  objec- 
tions to  the  competency  of  the  action,  and  found  expenses  due  to 
the  pursuer  since  the  date  of  the  production  of  the  documents  duly 
stamped. 


Judgment. 


Lord  Ordinary,  Jeffrof.  Act.  A.  M^NmU.  Alt.  P.  RoberUim  and  MaidmatL 

A.  KacMdy^  W.  S.  and  J.  J.  Fraatr,  W.  S.  Agents.  T,  Clerk. 

R. 


FIRST  DIVISION. 


No.  IV. 


\bth  November  1838. 


GEORGE  CAIRNS 
CLgainst 

ROBERT  ANSTRUTHER. 


Process.  —  Expenses.  —  Mandatary —  The  mandatary  of  a 
foreign  pursuer  carrying  on  a  suit  for  him^  is^  in  so  far  as  regards 
expenses^  a  party  to  the  action  ;  and  is  thus  liable  to  the  defender  in 
expenses  J  even  although  no  decemiture  can  pass  against  the  mandant^ 

Namti?e»  In  1833,  Caims,  as  mandatary  of  John  Rogers,  who  was  abroad, 

raised  an  action  for  payment  of  a  bill  of  exchange  for  L.500» 
against  the  defender. 

When  the  case  had  come  the  length  of  revised  papers,  but  before 
any  judgment  on  the  merits,  the  mandatary,  23d  November  1836, 
withdrew  from  the  process,  and  another  was  ordered  to  be  sisted  ; 
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\mi  k  soon  appeared  that  Rogers  had  died  in  America  in  1836,  \o  Not.  1838. 
aad  BO  one  was  slsted,  nor  could  any  representative  be  found    ^^"^V*^ 
agnst  whom  to  transfer*the  action.  wmher, 

fa  diese  circumstances  the  defender  moved  for  expenses  against     — ^ 
CdnSf  as  mandatary,  in  respect,  that  without  his  interposition  the 
aetaoa  eoold  not  have  gone  on,  and  that,  in  regard  to  expenses,  he 
was  the  party  clearly  liable,  founding  on  the  cases  of  Gordon  and 
Gihrai-Craig,  11th  Dec.  1823,  and  Reoch,  14th  May  1831. 

The  mandatary  annoered,  that  he  was  only  liable  subsidiarie 
with  the  mandant ;  and  that  it  was  essential  that  decree  should 
irrt  be  obtained  against  the  mandant  to  infer  liability  against  the 
■Mndatary  ;  that  as  that  could  not  now  be  done,  no  claim  for  ex- 
penses lay  ag^nst  him ;  Darling's  Practice^  p.  98 ;  Hamilton,  18th 
Hay  1822. 

The  case  was  reported  to  the  Court  on  minutes  of  debate.     At 
the  advising, 

1^  Court  were  unanimously  of  opinion,  that  though  the  man- 
drtuy  could  withdraw  from  the  process,  so  as  to  avoid  liability 
tar  fittnre  expenses,  he  could  not  clear  himself  for  those  already 
iKorred,  for  which  decree  must  go  out  against  him,  even  though 
no  deoemiture  could  pass  agunst  the  mandant,  as  being,  in  so  &r 
as  regards  expenses,  a  party  to  the  action. 

Their  Lordships  accordingly  pronounced  a  judgment,  decerning  Judgment. 
against  the  mandatary  for  the  amount  of  the  defender's  expenses. 

On&vy,  Coddmm.  Act.  Detm  of  Foe  (Hope,)  W.  BJL         Alt.  Wood. 

J.  A.  Robertmm,  &  &  C.  and  JBoy  jr  Wood,  W.  S.  Agenti.  B.  Clerk. 

C.  R. 


SECOND  DIVISION. 

No,  V.  16t&  November  1838. 

Has  SMITH  CULLEN  or  MURDOCH  and  Husband 

against 

ROBERT  CULLEN'S  (her  Father)  TRUSTEES. 

• 

Trust. — Legitim • — Homologation. — Where  a  party^  the  dough" 
ter  of  a  marriage  dissolved  by  the  death  of  her  mother  in  1810, 
eontumed  to  live  in  family  with  her  father  till  her  oum  marriage  in 
18l4f  and  the  father  died  in  1828,  leaving  a  trust^settUment  cou" 
you  xir.  B 
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taining  a  provision  to  his  said  daughter  and  her  children  of  JC500, 
which,  with  £,200  already  paid,  was  declared  to  be  in  full  of*  all  she 
could  ask  or  claim  by  or  through  his  decease  ;  and  which  pravigion, 
with  the  interest  due,  the  daughter  and  her  husband  accepted  in  1 832, 
and  there  having  been,  from  1814  down  to  1828,  money  transetetions^ 
and  constant  opportunities  of  claiming  or  settling  any  demcauls  be-' 
twixt  the  father  and  his  daughter  and  san^in^law^-^found,  in  an  ac- 
tion brought  in  1835  by  the  daughter  and  her  husband  against  the 
representatives  of  her  father,  conduding  for  a  share  of  the  executrjf 
divisible  as  upon  the  death  of  her  mother  in  1810, — (1.)  thai  the 
provision  in  the  universal  settlement  by  the  father  could  only  be  ac- 
cepted as  in  full  of  every  t/iing  whidi  the  fmrsuer  or  her  husband 
could  claim  from  the  estate  and  effects  conveyed  in  tlie  father's  trust- 
deed  ;  and  (Q.)  that  t/ie  pursuers  were  barred,  by  homologation  of 
the  settlement,  and  acceptance  of  the  provision,  from  now  making  the 
daim  concluded  for  in  said  action. 


NarratiTe.       Smith  Cullen^  the  poTsoer  and  advocator,  was  one  of  the  five  chil- 
dren of  the  marriage  of  Robert  Cullen  with  his  first  wife.   Mar* 
garet  Smith,  who  died  in  1810.    The  pursuer  lived  with  her  father 
till  1814,  when  she  was  married  to  the  other  pursuer,  Mnrdoch. 
Robert  Cullen  married  a  second  time,  and  died  in  1828,  leaving  his 
widow  and  the  other  defenders  in  this  action  as  his  trustees  and  exe- 
cutors, and  survived  by  foar  children  of  his  first,  and  six  children 
of  his  second  marriage.    He  left  a  trust-disposition  and  settlement, 
containiiig  a  general  distribution  of  his  estate,  and  inter  alia  a  pro- 
vision to  the  pursuer  his  daughter,  and  her  children,  in  the  follow- 
ing words :  ^  To  my  daughter.  Smith  Cullen,  wife  of  Patrick  Mur- 
doch, shopkeeper  in  Hamilton,  in  liferent,  and  to  her  lawful  chil- 
dren, equally  among  them  in  fee,  the  sum  of  L.500  sterling,  which, 
with  the  sum  of  L.200  sterling,  already  paid  by  me  to  her,  and  on 
her  account,  shall  in  like  manner  be  in  full  of  all  that  she  can  ask 
or  claim  by  or  through  my  decease ;  but  which  sum  of  L.500  ster- 
ling shall  not  be  paid  to  the  said  Smith  Cullen,  but  shall  also  be 
retained  by  my  said  trustees  on  good  security,  and  the  interest 
accruing  therefrom  shall  be  paid  to  her  by  my  said  trustees  at  two 
terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal  portions ; 
and  the  said  principal  sum  and  interest  shall  not  be  subject  to  the 
jus  mariti  of  her  said  husband,  nor  liable  for  his  debts,  but  the  same 
is  hereby  declared  to  be  purely  an  alimentary  provision  for  my  said 
daughter ;  but  declaring  that  no  part  of  said  interest  shall  be  paid 
to  her  until  the  bill  for  L.200,  accepted  by  James  Murdoch,  writer, 
Kilmarnock,  and  indorsed  to  me  by  the  said  Patrick  Murdoch,  be 
paid  to  my  said  trustees,  but  the  said  interest  shall  be  imputed  in 
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of  the  said  bill  until  tbe  same  be  extinguished  and  paid.'  16  Nov.  1838. 
Ib  M^  1882»  the  pursuer  and  her  husband  accepted  the  provision,     ""^V**^ 
and  ffteeiTed  payment  of  the  interest  due  on  the  legacy.  Husbano  v! 

la  December  1835,  the  pursuers  brought  an  action  before  the  CuI1cd*s 
Skfiff  of  Luwrky  concluding  for  <  L.1000  as  the  share  of  the    ""^^*' 


io  oommanion  between  the  said  Robert  Cullen  and  Mar-  Narrative. 

*  gveC  Smith,  at  the  period  of  the  death  of  the  latter,  and  to  which 

*  Smith  CoUeB  (flursuer)  is  entitled,  as  one  of  the  executors  of  her 
'  deceased  mother/  The  defenders,  the  executors  of  Robert  Cul* 
ka,  resisted  the  claim  on  the  ground  of  homologation  by  the  pur- 
SMT,  and  aeeeptance  of  the  provisions  intended  by  the  fiaither,  and 
esHlBiBcd  in  a  tmst-deed  expressed  as  a  fair  and  full  distribution  of 
kis  whole  estate. 

The  Sheriff  sustained  the  defenees,  and  found  expenses  due. 

The  ponuers  advocated  and  pleaded — U  Tbe  advocator,  Mrs  Punuers* 
Msidsdi  and  her  husband,  were  proper  creditors  of  the  l^i^  Mr     ^'*^ 
Cailei,  for  Mrs  Murdoch's  proportion  of  her  deceased  mother's 
ikare  6t  the  goods  in  communion ;  Stair,  i.  4.  21,  and  iii.  4. 34,  and 
£.8.43;  Bnk.  iiL  9.  21 ;  Lawson,  6th  Feb.  1777,  Did.  8190, 
asd  4rp.  voce  Legitime  No.  !•    2.  The  provision  contained  in  Mr 
CaUen's  aM>rtis  cansa  settlement  did  not,  either  directly  or  indi* 
reedy,  extinguish  the  daim  which  the  advocator  had  in  right  of 
her  deceased  mother.     The  provision,  when  accepted,  formed,  un- 
der die  settlement,  an  equivalent  for  Mrs  Murdoch's  legitim  and 
•dier  legal  cfaumsi  as  a  child  of  her  father  ;  but  neither  affected  any 
cUm  competent  to  her  in  right  of  her  mother,  nor  any  debt  due  to 
her  snd  her  huaband  as  creditors  of  her  father ;  Hardy  v.  Kay's 
Ttastees,  17th  Jan.  1821,  Fae.  ColL    3.  The  advocators  were  en- 
tided  to  obtain  decree,  not  only  for  the  principal  sum  that  might 
he  doe  to  Mrs  Murdoch,  but  for  interest  on  that  sum,  from  the 
tine  whea  Mrs  Murdoch  became  forisfamiliated  by  her  marriage ; 
Sbur,  L  5.  12 ;  Beg  v.  Beg,  4th  Feb.  1665,  Diet.  16,273 ;  Hardy 
aKafs  Trustees,  12th  Feb.  1823,  Shaw,  ii.  213;  Sted's  Trus- 
tees t.  Cooper,  16th  June  1830,  Shaw,  viii.  926. 

The  respondents  pleaded — 1.  The  pursuers  are  barred,  by  their  Respondeou* 
hssMJogation  of  Mr  Collen's  deed  of  settlement,  and  by  their  ac-  ^'^^ 
cepmee  of  the  provisions  therein  conferred  upon  them,  from  ma- 
tisg  their  present  daim,  and  from  maintaining  that  they  were  cre- 
fitsn  of  the  late  Mr  CuQen  to  the  extent  stated  by  them,  or  to  any 
fliier  extent  2.  The  daim  now  made  by  the  pursuers  is  not  only 
iwnistent  iritk  Mr  Collen's  deed  of  settlement,  but  ako  at  va- 
linee  with  their  own  conduct  in  accepting  of  the  provisions  therein 

b2 
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16  No?,  isas.  conferred  upon  them^  which  necesaariiy  implied  that  they  could  not 

^^^V^^    make  any  such  claim  as  that  now.  in  question  against  his  estate  as 

HudMod  o?     creditors.     3b  As  Mr  CuUen,  during  his  lifetime,  made  various  pay* 

CuileD*8         ments  to  the  pursuers,  amounting  in  all  to  at  least  L.200,  the  pre- 

^^ sumption  is,  that  these  were  intended  to  liquidate  and  discharge 

Reftpoodtnte'  every  claim  which  the  pursuers  could  make  against  him  as  credi- 
tors, and,  more  especially,  a  claim  which  arose  eighteen  years  be- 
fore his  death,  during  the  greater  part  of  which  time  the  pursuer, 
Mrs  Smith  Cullen,  was  married  to  her  present  husband. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note : 
Lord  Ordi-         *  The  Lord  Ordinary  haying  considered  the  closed  record,  and 
nary't  Inter-    c  ]ieard  parties'  procurators  thereon,  and  made  avisandum,  repels 

*  the  reasons  of  advocation,  and  remits  the  cause  simpliciter  to  the 

*  Sheriff,  and  decerns : .  finds  expenses  due,  and  remits  the  account, 

<  when  lodged,  to  the  Auditor  to  be  taxed.' 

Note.  Note. — *  This  case  may  be  attended  with  some  diflSculty  in  the 

<  principles  applicable  to  it ;  but  the  view  which  the  Lord  Ordi-* 

<  nary  takes  of  it  is  very  simple.     The  advocators,  after  full  time 

*  for  deliberation,  accepted  of  the  provision  of  L.500  given  by  the 
^  deceased's  settlement  in  the  terms  therein  expressed^  and  have  drawn 

*  the  interest  of  it  during  several  years.     From  the  nature  of  their 

*  pleas,  it  is  evident  that  they  do  not  propose  to  give  up  that  pro- 

*  vision,  but,  on  the  contrary,  maintain  their  right  at  once  to  hold 

*  by  the  provision,  thereby  continuing  to  homologate  the  deed  of 
^  settlement,  and  to  claim  a  share  of  the  goods  in  communion  at 

<  their  mother's  death,  as  one  of  her  executors  or  next  of  kin. 

*  This  being  the  state  of  the  case,  it  appears  to  the  Lord  Ordinary 

<  that  it  is  a  question  simply  on  the  fair  construction  of  the  settle- 

<  ment,  .in  regard  to  the  intention  of  the  deceased  in  making  that 

*  provision  of  L.500  for  the  advocator,  declaring  it  to  be  <  in  full 
**  of  all  she  can  ask  or  claim  by  or  through  my  decease.'  For  if  it 
*'  be  clear,  which  it  certainly  is,  that  the  deed  was  intended  to  con- 

<  vey,  and  did  convey  the  testator's  whole  estate,  heritable  and 

*  moveable,  the  question,  whether  the  claim  competent  to  the  chil- 

*  dren  of  the  first  marriage,  in  the  right  of  their  mother,  was  re- 

<  served  from  the  declaration,  that  the  provisions  made  should  be  in 

*  full  of  all  they  could  claim,  as  being  a  debt  against  the  estate,  to 
«  be  paid  under  the  first  purpose  of  the  trust,  is  not  to  be  resolved 

*  simply  by  looking  critically  at  the  words,  ■  by  and  through  my 
^«  decease,'  but  must  be  considered  with  reference  to  the  general 

<  character  of  the  deed,  and  all  the  other  clauses  of  it.    This  seems 

*  to  have  been  the  principle  adopted  in  the  case  of  Thomsou  v^ 
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Lmie^  I81I1  Feb.  174a,  Mor.  6142,  in  which  the  cUim  was  l«No^^J8M. 
{vthe  molher's  share  of  the  goods  in  communion,  and  the  qnes-  Murdoch  and 
lion  taroed  on  the  same  words,  *  by  and  through  the  decease '  of  Husband  v. 
^iklinsband.     The  present  case  18  different  in  its  circumstances.  xru,tect. 

BoC  the  same  principle  of  looking  to  the  fair  and  true  meaning  of     

tW  tenas  employed,  according  to  the  nature  of  the  deed,  seems 
JQitly  to  apply  to  it*  Considering  the  deed  in  this  view,  the  Lord 
Orfiasry  thinks  it  perfectly  clear,  that  the  deceased  could  not 
kare  had  the  slightest  idea  that  this  advocator  most  especially 
vas  to  have  a  claim  reserved  as  a  debt^  as  one  of  the  executors  of 
hcfiDotker,  at  the  same  time  that  she  claimed. and  received  for 
beiself  and  her  children  the  full  benefit  of  the  prevision  of  L.600. 
The  payment  of  1^.200,  which  the  testator  expressly  states  as  a 
hich  he  took  into  account  to  make  up  the  full  sum  of  L.700, 
he  professed  to  intend  to  give  to  each  of  the  children,  shows 
Aliaetly  that  he  could  not  have  had  any  such  understanding ; 
beaose,  if  he  bad  so  intended,  he  must  naturally  have  imputed 
tht  payment  to  the  daim  of  debt  so  competent  to  the  pursuer  in 
Ae  liiit  instance  ;  and  the  clause,  declaring  that  no  interest  shouki 
be  paid  on  the  pursuer's  provision  till  a  bill  for  L.200,  which  had 
beeo  iodorsed  by  the  pursuer's  husband  to  the  deceased,  should  be 
psid,  demonstrates  the  same  thing ;  because  the  pursuer's  claim  of 
(iebt,  which  had  fallen  to  the  husband  jure  mariti,  must  have  been 
int  set  against  the  deceased's  claim  on  the  bill.  But,  besides 
(bcM  special  facta,  it  appears  to  the  Lord  Ordinary  to  be  very  dear, 
hum  the  whole  scope  and  substance  of  the  deed,  as  a  universal 
settlement,  that  tlie  testator  understood  the  provision  to  be  given, 
sod  that  it  could  only  be  accepted  as  in  full  of  every  thing  which 
tk  panoer  or  ber  husband  could  claim  from  the  estate  and  effects 
eoQfeyed  to  the  trustees. 

*  Having  this  view  of  the  nature  and  construction  of  the  settle- 
■eot,  the  Lord  Ordinary,  seeing  it  also  established  that  the  ad- 
vocitor  and  her  husband,  after  due  deliberation,  accepted  of  the 
provision,  and  took  payment  of  the  interest  of  it,  during  several 
yesn,  without  advancing  any  such  claim  on  the  goods  in  com- 
nuDioD,  is  of  opinion  that  they  are  barred  by  homologation  of  the 
lettiement,  and  acceptance  of  the  provision,  from  now  making  any 
Sich  claim.  By  such  acceptance  of  the  provision,  the  case  is 
broight  into  the  same  situation  as  if  the  advocators  had  granted 
tti  express  discharge  of  all  they  could  otherwise  claim  from  the 
Mtate  of  the  deceased.  The  Lord  Ordinary  has  attended  to  the 
c>*es  referred  to  in  the  argument.  The  case  of  Henderson,  6th 
Jsly  17^  though  it  relates  to  legitim^  is  material,  as  showing  the 
rfect  of  a  unioerMdl  settkmeni.  That  of  Lawson,  6th  February 
1777,  sppears  to  have  no  application  ;  the  terms  of  the  dincharge 
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16  Nov.  183&  *  founded  on  having  no  reference  to  any  question  of  suoceaaion  ^ 

^^■•V^^    *  either  to  the  father  or  the  mother. 
Hulitand  V  '  '^^^  cause  906108  to  have  originated  in  an  enooeoos  imprasaion 

Cuiieii*8         *  taken  up  from  the  decision  in  &vour  of  some  other  members  of  : 
iruatccs.         ^  ^^^  family.     But  the  plain  difference  is,  that  those  parties  bad 
Note.        <  not  made  any  claim  or  taken  any  benefit  by  the  settlement,  and  : 

*  consequently  were  at  perfect  liberty  to  demand  their  share  of  the 

*  goods  in  communion. 

*  It  is  unnecessary  to  decide  the  question  of  interest.     It  naigfat  • 

*  be  attended  with  some  difficulty.     But  considering  it  as  a  qae»>  . 

*  tion  of  equity,  there  being  no  strict  rule  on  which  it  could  be  ^ 
^  stated  that  interest  is  due  ex  lege,  the  Lord  Ordinary  would,  on 

*  the  whole,  be  inclined  to  concur  in  the  opinion  of  the  Sberiffii.' 

The  advocators  reclaimed. 

The  cause  having  been  repeatedly  delayed,  was  this  day  advised. 

Penney f  in  support  of  the  reclaiming  note,  again  referred  to  Hardy 
V,  Kay's  Trustees,  17th  Jan.  1821,  F.  C.  The  case  of  Thomson, 
cited  by  the  Lord  Ordinary,  did  not  apply,  for  here  there  was  not; 
as  in  that  case,  an  exclusion  of  the  child's  right  to  a  third  or  half  of 
the  moveables.     Henderson's  was  a  case  of  legitim. 

The  respondent's  counsel  was  not  called  on. 

Opinion  of  Lord  Gletdee. — When  I  formerly  read  this  record,  I  thought 

the  Lord  Ordinary's  interlocutor  was  right,  and  I  think  so  stilL 
The  matter  of  fiict  that  strikes  me  as  important  in  this  case  is,  that 
Mrs  Murdoch's  mother  died  so  far  back  as  1810:  the  daughter,  the 
advocator,  continued  to  live  with  her  father :  she  was  married  in 
1814,  at  which  event  her  claims,  if  any,  devolved  on  her  husband: 
then  there  was  an  opportunity  of  settling  all  competent  cbiims,  for 
there  is  plain  evidence  of  money  transactions  having  passed  betwixt 
the  parties.  In  1828,  the  father  died,  who  was  a  creditor  in  a  biU 
due  to  the  advocators :  then  followed  the  further  interval  till  the 
raising  of  this  action.  Now,  it  appears  to  me  that  there  is  a  great 
and  obvious  distinction  betwixt  claims  constituted  by  written  deed 
however  informal,  and  those  other  sorts  of  claims  which  may  arise 
out  of,  and  be  dependent  on,  certain  facts  that  may  emerge.  1  have 
never  held,  in  regard  to  the  latter  kind  of  claims,  that  where  money 
has  passed  betwixt  the  parties,  and  there  have  been  full  opportunt^ 
ties  of  making  good  such  claims,  if  competent,  in  the  course  of  the 
settlements  that  may  have  taken  place,  such  claims  can  last  for  the 
whole  period  of  forty  years.  The  old  statute  introducing  the  long 
prescription  bad  in  view,  in  my  opinion,  written  obligations.  On 
the  other  hand,  taciturnity  is  a  valuable  principle  in  our  law*     The 


Court. 
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Bnitilioo  of  such  acdoDs  b  not  statutory  with  us*    In  England  %  as  16  Not.  1838. 
I  ssdentand,  daiais  of  this  kind  are  held  sopited,  and  extinguished     ^^y^^ 
by  tMitarnity  ;  that  is  to  say,  they  must  be  brought  within  the  time  ^lllund  v?^ 
Micioiied  in  their  statute  of  limitations.    To  me,  therefore,  it  seems  Cuiien's 
Mtfol  if  this  party  can  be  held  entitled  to  claim,  even  though  we  ^^"''^**' 
jMd  be  of  opinion  that  there  was  originally  a  debt  due  to  her.  Opinion  of 
She  lias  been  a  great  deal  too  late ;  late,  even  supposing  her  to  ^^^ 
bve  oome  forward  in  1828,  because,  since  1814,  there  had  been 
and  opportunities  of  making  good  the  claim  :  and  multo 
ii  the  daim  incompetent  now,  after  the  settlement  of  affairs 
Im  been  homologated  and  acquiesced  in. 

Besides  this  view,  I  am  extremely  doubtful  if  the  nature  of  the      « 
•ettJenent  that  took  place,  particularly  the  taking  of  the  legacy,  does 
sot  exclude  the  present  claim. 

Ltri  JusUce'GerL — I  entirely  acquiesce  in  the  opinion  we  have 

Uri  MeadawbanL — I  concur.  « 

Lad  MedwytL — I  also  concur  in  opinion  that  the  Lord  Ordi- 
nry's  interlocutor  ought  to  be  adhered  to,  and  on  the  grounds 
sdiCed  by  Lord  Glenlee.  The  views  stated  by  his  Lordship  in  re- 
gird  to  tacitumity  and  neglect  to  enforce  the  claim  are  important 
Bot  I  think  the  last  ground  stated  for  adhering  is  even  stronger 
than  the  first,  considering  that  the  intention  of  the  testator  is  so 


The  Lords  onanimoosly  adhered^  and  found  additional  expenses,  judgment. 

ImA  Oriaaarj,  Momemff.  For  Advocators,  M'NoH^  Pamty,  Alt.  Btan  qf 

Ac  (Hope,)  J.  S.  Mttn.        CampMl  ^  M*DowaU,  W.  S.  and  R.  EUim,  W.  S. 
AgcBli.        r.  Clerk. 

R. 


FIRST  DIVISION. 
So.  VI.  20th  November  183a 

Mas  MARY  AITCHISON  or  BRASHE 

affainst 

THE  INCORPORATION  OF  SOLICITORS-AT-LAW. 
HusBAXD  AMD  WiFE. — Fouud^  that  a  deliberate  mutual  coment  be^ 

•  12  Petervd.  323,  Bac.  Ab.  Limitation,  801. 
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20  Nov.  1838.      twem  parties  to  be  man  cnid  voife^  or  acknowUdgment  that  t/uy  were 
^*V^^        sOf  constitutes  a  marriaye^  which  cannot  he  annulled  by  any  subse^ 

Aitchison  or  ^  j-    i         ^«       i      ^i 

BrMhe  v.  quent  disaamation  by  the  parties. 

The  Solicitors-  . 

a-  ^  j^  1828,  the  pursuer  entered  to  the  service  of  the  late  David 

NarrstiTe.       Brashe,  8olicitor-at-Iaw,  who  died  in  the  year  1834,  leaving  in  his 

repositories  at  the  time  of  his  death  a  holograph  letter,  doqueted 

by  him,  as  follows  :  *  Settlement  of  Mr  David  Brashe,  to  be  opened 

*  in  presence  of  Mary  Aitchison,  or  Mrs  D.  Brashe,  as  she  is, 

*  David  Brashe:'  and  concluding  in  this  manner,  *  And  I  farther 

*  declare  that  the  said  Mary  Aitchison  is  my  wife,  and  entitled  to 

*  every  thing  that  any  widow  can  claim  or  demand  as  my  ezecu* 

*  trix  or  otherwise.     Witness  these  presents,  written  by  myself 
<  and  subscribed  this  10th  day  of  October  1832.  David  Brashe/ 

The  pursuer  then  raised  this  action  against  the  Incorporation  of 
Solicitors,  for  payment  to  her  of  the  sum  annually  payable  to  the 
widows  of  members;  on  the  averment,  that  in  1832  she  admitted 
Mr  Brashe,  whilst  living  in  his  house  in  Edinburgh,  to  the  privi- 
leges of  a  husband,  on  a  promise  that  he  would  marry  her ;  and 
that  in  May  or  June  1833,  she  was  delivered  of  a  child,  of  which 
Mr  Brashe  was  the  father :  Pleading,  that  she  was  entitled  to  the 
legal  privileges  consequent  on  her  having  been  Mr  Brashe's  wife ; 
1^/,  Because  they  cohabited  together  as  husband  and  wife,  and 
were  considered  married  persons  by  their  friends  and  relations*; 
2dy  Because  Mr  Brashe  promised  to  marry  her,  and  on  that  promise 
the  pursuer  allowed  him  to  have  connection  with  her ;  3(/,  Because 
Mr  Brashe  repeatedly  and  deliberately,  in  the  pursuer's  presence, 
and  always  with  her  consent  and  acquiescence,  declared  to  various 
persons  that  she  was  his  wife,  and  likewise  embodied  the  same  de- 
claration in  writing,  the  truth  of  which,  when  made  known  to  her, 
she  publicly  admitted: — Although,  previous  to  his  death,  Mr  Brashe 
was  in  such  a  state  of  destitution,  that  in  consequence  she  tivas 
obliged  to  oflBciate  as  servant  of  all  work. 

The  defenders  averred  that  the  connection  was  from  the  first  of 
an  illicit  nature,  and  that  if  at  any  time  she  had  been  called  by  the 
name  of  Mrs  Brashe,  it  had  been  done  for  the  sake  of  covering  the 
real  nature  of  the  connection,  and  that  no  promise  of  marriage  bad 
ever  been  adhibited ;  that  there  had  been  no  cohabitation  as  man 
and  wife,  and  no  habit  and  repute  as  such,  and  that  there  never 
had  been  any  mutual  de  praesenti  acknowledgment,  and  that  she 
had  never  in  his  lifetime  claimed  the  status  of  his  wife,  nor  behaved 
herself  as  such  in  the  presence  of  third  parties.  The  nature  of  the 
settlement  was  admitted,  but  it  was  said  to  be  a  fraudulent  attempt 
to  give  the  pursuer  the  status  of  a  widow. 
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A  proof  was  allowed.    George  Webster^  surgeon  in  Edinburgh,  SO  Nov.  183a 
who  kad  known  the  deceased  for  twenty  or  thirty  years,  and  had   ^^"y*^^ 

AitcbiiiOD  or 

beea  ia  habits  of  intimacy  with  him  for  four  or  five  years  preceding  Brasbe  v. 
kb  death,  deponed,  *  That  in  the  year  1833,  he  was  sent  for  by  The  Solidtow- 

*  }b  Brasbe  to  attend  to  the  pursuer,  wfio  was  threatened  with  a      1 

'  flisearrii^e :  That  Mr  Brashe  begged  that  the  deponent  would  Narrative. 

*  he  more  attentive  to  the  pursuer  than  he  had  been  to  him,  (Mr 

*  Biashe,)  whom  he  bad  attended  occasionally  during  a  long  ill* 
'  Bess,  daring  which  Mr  Brashe  did  not  think  he  was  suflBciently 
'attentive;  and  he  farther  desired  him  to. attend  to  the  pursuer 

*  pvtiealarly,  as  she  was  his  wife.  Depones,  That  this  was  the  first 
^indinatioa  deponent  had  received  of  the  matter,  and  he  was  much 

*  SMpfisod.    Depones,  That  the  intimation  was  made  by  Mr  Brashe 

*  ia  quite  a  deliberate  and  pointed  manner ;  Mr  Brashe  at  the  time 
^  appeared  quite  sober,  and  cool  and  collected :  That  about  eight 

*  sr  ten  days  after  the  pursuer  had  got  up,  after  her  confinement, 

*  the  dq>ODent  dined  with  Mr  Brashe.  Depones,  That  the  pur- 
*JBcrsat  at  table,  as  he  thinks  at. the  foot  of  the  table;  that  Mr 

*  Biashe  sat  at  the  head  or  opposite  end  of  the  table,  with  his  back 

*  to  the  fire.     Depones,  That  the  pursuer  •  sat  at  the  end  of  the 

*  table,  which  the  depooent  considered  as  the  end  for  the  mistress 

*  of  the  house.     Depones,   That  there  was  a  servant  waiting  at 

*  dioaer.     Depones,  That  during  dinner,  Mr  Brashe  remarked  he 

*  was  glad  to  see  the  pursuer  so  well  recovered,  and  that  she  might 

*  tiank  the  deponent  for  his  attendance.     Interrogated,  If,  on  that 

*  occasion,  or  at  all  during  that  dinner,  Mr  Brasbe  addressed  the 

*  pursoer  as  Mrs  Brashe  ?  depones.  That  he  did,  and  that  Mr 
^  Bradie,  in  speaking  to  the  servant  several  times,  and  in  directing 
'  her  to  take  different  things  to  the  pursuer,  spoke  of  the  pursuer 
'  as  Mrs  Brashe.'     *  Interrogated,  If  he  remembers  Mr  Brashe  on 

*  tiiat  occasion  calling  the  pursuer  Mrs  Brashe  ?  depones,  That  he 
'  does.  Depones,  That  the  deponent  remained  about  three  or  four 
'  hours  on  that  occasion.     Depones,  That  the  pursuer  remained 

*  some  time  after  the  dishes  were  off  the  table.'  '  Depones,  That, 
'  after  the  dinner  above  spoken  to,  the  pursuer  used  to  sit  at  the 

*  table  with  him  at  supper.  Interrogated,  If  deponent  considered, 
<  from  the  way  in  which  the  pursuer  was  treated  by  Mr  Brashe, 
'  that  she  was  the  mistress  of  the  house  ?  depones.  That  he  did 

*  consider  her  ao.  Interrogated,  If,  from  all  he  saw  in  the  house, 
'  he  considered  the  pursuer  was  treated  by  Mr  Brashe  as  his  wife  ? 

*  depones.  That  he  did  consider  she  was  treated  by  Mr  Brashe  as 
'  his  wife.     Interrogated,  If,  on  other  occasions  when  he  has  been 

*  in  the  hoase  after  the  pursuer's  confinement  above  deponed  to, 

*  the  deponent  has  heard  Mr  Brashe  call  her  his  wife  ?  depones  in 
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the  affirmative.'  *  Interrogated,  Whether,  for  the  period  between 
the  pursuer's  coufinement,  above  deponed  to,  and  Mr  Brasbe'a 
death,  the  deponent  considered  the  pursuer  as  Mr  Brashe's  wife? 
depones  in  the  affirmative.'  ^  Depones,  That  he  had  repeated 
opportunities  afterwards  of  seeing  them  U^ether,  and  that  he 
means  by  a  previous  answer,  that  he  had  no  such  opportunities 
before  that  dinner.  Depones,  That  on  those  occasions  after  the  said 
dinner,  deponent  addressed  the  pursuer  as  Mrs  Brashe,  and  that 
Mr  Brashe  did  not  on  any  of  these  occasions  cheek  or  find  fault 
with  the  deponent  for  doing  so.'  *  Depones,  That  previous  to 
Mr  Brashe's  communication,  deponent  considered  the  pursuer  to 
be  a  servant  in  the  house,  and  that  he  had  seen  her  doing  the 
ordinary  work  of  a  servant  about  the  house  for  two  or  three  yeara 
before  that  time.' 
Catherine  Macdonald,  servant  in  the  house  at  the  period  deponed 
to  by  the  previous  witness,  interrogated,  *  Whether  at  that  time 
^  the  pursuer  was  living  at  bed  and  board  with  Mr  Brashe  as  his 

*  wife  ?  depones.  That  she  was,  and  that  she  was  called  Mrs  Brashe 

*  by  him,  and  by  his  orders,  and  that  deponent  on  one  occasion, 

*  when  Dr  Webster  was  present  at  dinner,  and  when  witness  was 
^  laying  the  cloth,  and  when  witness  happened  to  call  the  pursuer 
<^  Mary,'  she  was  checked  by  Mr  Brashe,  who  said  the  witness  was 

<  not  to  call  her  Mary  any  more,  she  was  to  be  called  Mrs  Brashe, 

*  for  that  she  was  his  wife ;  while  witness  was  waiting  at  table, 

<  when  Mr  Brashe  wished  her  to  carry  any  thing  to  the  pursuer, 

*  he  desired  her  to  take  it  to  Mrs  Brashe.  Depones,  That  the 
^  pursuer  always  sat  at  the  head  of  the  table,  and  Mr  Brashe  at  the 

<  foot.  Depones,  That  the  dinner  above  mentioned  was  shortly  after 
^  the  pursuer's  confinement.     Depones,  That  she  knows  the  pur- 

*  suer  and  Mr  Braslie  slept  together.'     Interrogated,  *  By  whom 

<  she  was  engaged,  and  by  whom  paid  her  wages  on  those  different 

*  occasions  of  her  service  at  Mr  Brashe's  ?  depones,  That  it  was 

*  pursuer  who  engaged  and  paid  her,  and  the  pursuer  directed  her 

*  in  all  her  work,  and  whatever  she  had  to  do  in  the  house.' 

Being  interrogated  for  the  defenders,  depones,  <  That  she  always 

*  called  the  pursuer  Mary  until  she  was  found  fault  with  on  the 

<  occasion  of  the  dinner  above  mentioned,  when  Dr  Webster  was 
•*  present.   Deponjes,  That  on  that  occasion  the  word  Mary  slipped 

*  out  from  the  witness  thoughtlessly,  and  Mr  Brashe,  apparently 

*  very  angry,  said,  Do  you  know  who  you  are  speaking  to,  Katy  ? 

<  She  is  not  Mary,  she  is  Mrs  Brashe :  upon  which  she  begged 

<  pardon,  and  said  she  did  not  know,  and  would  not  call  her  Mary 

<  in  future.     And  being  interrogated  what  she  meant  by  the  phrase, 

<  she  did  not  know  ?  depones,  That  she  did  not  know  befu-e  tiiat 
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^  ikey  vere  married.      Depones,  That  the  pursuer  did  not  com-  SO  Nov.  1898. 
to  the  witness  that  she  was  with  child  before  her  mis-    ^'^y^*^ 
*  Interrogated,  WLen  the  witness  first  knew  that  Mr  ^\^^^^^  ^ 

*  Btmbe  and  the  pursuer  slept  in  the  same  bed  ?  depones.  That  Tfae  SoHciton- 
*•  k  was  before  tbey  left  the  house  in  James'  Square,  and  after  the  *^* ^ 

'  viciiett  went  to  serve  there.'     *  Depones,  That  the  first  time  she  NAmuive. 

*  kaew  w  was  told  that  they  were  man  and  wife  was  on  the  oeca- 
*SMa  rf  tbe  dinner  above  mentioned.'  *  Interrogated,  In  what 
^  idaboo  sbe  then  (at  the  time  she  was  engaged  as  servant)  sup- 
'piHcd  tlie  pursuer  to  stand  to  Mr  Brashe?  depones.  That  she 
^  thai  smpecied  as  it  turned  out  to  be  at  the  last,  but  it  was  oniy 

*  tke  vitocaa's  cnvn  thought.' 

Mb  Baxter,  another  witness,  deponed,  *  That  from  the  time  of 

*  tbdr  beinff  in  Jaoiea'  Square,  witness  addressed  the  pursuer  as 
^  Mis  Brashe.  Depones,  That  this  was  done  in  presence  of  Mr 
'Rtiidie,  without  his  objecting;  and  it  was  Mr  Brashe  himself 
^  vW  aamed  her  so  to  the  witness.'   <  Depones,  That  witness  found 

*  Mr  Brashe  sitting  by  the  dining-room  fire,  and  the  pursuer  sit- 
'  tog  on  the  opposite  side  of  the  same  fire :  That  the  day  was 
'rtormy,  and  Mr  Brashe  invited  witness  to  stay;  but  on  witness 

*  Bfiag  she  could  not,  Mr  Brashe  said  to  tbe  pursuer,  Mary,  my 

*  dear,  have  you  nothing  in  the  bottle  ?  upon  which  the  pursuer  rose 
*aad  went  to  a  press  in  the  dining-room  for  the  bottle,  when 
^  Mr  Brashe  said  to  the  witness,  At  any  rate,  you  may  sit  down 
'spoa  Mrs  Braahe's  chair  until  she  returns:  That  the  pursuer 
^  returned  soon  with  a  bottle  and  three  glasses,  when  the  witness 
'  drank  a  gkias  to  the  pursuer's  health,  calling  her  Mrs  Brashe,  and 
^  both  the  pursuer  and  Mr  Brashe  returned  the  health.' 

This  witness  stated,  that  at  one  time  she  considered  that  the 
panaer  was  merely  a  servant ;  but  that,  when  Mr  Brashe  went  to 
lire  in  St  Janes'  Square,  *  she  considered  the  pursuer  to  be  Mr 
'  Biaahe's  wife.' 

Miss  Brashe,  the  suterof  the  deceased,  <  Interrogated,  Whether 
'  Mr  Brashe  ever  spoke  to  the  witness  about  the  pursuer,  partica- 
'  brly  as  to  her  being  his  wife  ?  depones  in  the  aflSrmative.  De- 
'  poaes,  That  Mr  Brashe  said  to  the  witness  that  he  had  now  made 
^  Mary  his  wife,  and  that  he  meant  to  leave  her  all  that  he  had,  and 
'  that  he  wished  it  was  more.'     *  Interrogated,  depones.  That  on 

*  sae  of  these  occasions,  (a  visit  paid  by  Mr  Brashe  and  the  pur- 
'  nier  at  his  mother's  house,)  Mr  Brashe  said  to  his  mother,  I  am 
^  thinking  of  taking  a  wife  now ;  to  which  his  mother  replied,  she 
'  tlmight  he  was  very  right ;  and  Mr  Brashe  said  he  was  going  to 

*  Sttiry  Mary,  meaning  the  pursuer ;  to  which  his  mother  answered, 
'  that  he  was  very  right,  since  Mary  had  been  so  attentive  to  him. 
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2Q  Not.  1838.  *  DepoDes,  That  her  mother  is  dead  :  That  on  the  occasion  now 

/'^V^*^    *  mentionedi  the  pursuer,  as  well  as  the  witness,  were  present  du- 

Brasbev" ^      ^  ^'^^S  ^^^  Conversation  between  Mr  Brashe  and  his  mother.     In* 

Tba  Solicitors-  <  terrogated,  depones,  That  during  the  time  Mr  Brashe  lived  in 

^  James'  Square  and  Union  Place,  being  about  two  years  before 

*  his  death,  the  witness  considered  the  pursuer  as  his  wife :  That 

*  the  pursuer  acted  as  mistress  of  the  house  and  Mr  Brashe's  wife, 
^  in  paying  money  and  giving  directions,  and  otherwise:  That  she 
'  has  not  often  heard  Mr  Brashe  call  her  Mrs  Brashe,  but  more 
«  commonly  Mary. .  Depones,  That  the  witness  conducted  herself 

*  towards  the  pursuer  as  being  her  brother's  wife,  and  that  she  was 

*  treated   and   acknowledged   as  such   by  the   witness's  mother. 

<  Interrogated  for  the  defenders,  depones,  That  she  has  known  the 
^  pursuer  from  the  time  that  the  pursuer  came  to  live  with  Mr 

*  Brashe  :  That  the  pursuer  first  came  as  a  servant  to  Mr  Brashe. 

<  Interrogated,  When  Mr  Brashe  first  brought  the  pursuer  along 

<  with  him  to  visit  his  mother  ?  depones.  That  it  was  during  the 

*  witness's  father's  last  illness,  who  died  five  years  ago,  t.  e.  in 

*  August  1831.  •  Depones,  that  Mr  Brashe  brought  the  pursuer  on 

*  such  visits  often,  and  long  before  the  occasion  above  mentioned, 

<  when  he  told  his  mother  he  was  going  to  take  a  wife.    Interrogated, 

*  If,  previous  to  that  occasion,  she  had  always  considered  the  pur- 

*  suer  to  be  Mr  Brashe's  servant  ?  depones  in  the  affirmative. 

<  Interrogated,  If  Mr  Brashe  ever  mentioned  to  his  mother  that  he 

<  had  married  the  pursuer?  depones  in  the  affirmative.     Depones, 

*  That  Mr  Brashe  said  to  his  mother  he  had  married  Mary  now; 

*  to  which  his  mother  said  he  was  very  right,  as  she  had  taken  care 

<  of  him  when  he  was  ill.' 
Mary  Ann  Brashe,  the  daughter  of  Mr  Brashe  by  an  irregular 

marriage,  stated,  that  she  had  lived  with  her  iather  in  St  James' 
Square.  *  Interrogated,  Whether,  during  that  period,  Mr  Brashe 
said  any  thing  particular  to  the  witness  regarding  the  pursuer  ? 
depones,  That  shortly  before  she  left  her  father's  house,  her  father 
said  to  her,  ^  What  would  you  think  of  making  Mary  my  wife  ?' 
Depones,  That  she  made  no  answer  to  her  father.'  '  Depones, 
That  she  recollects  of  meeting  the  pursuer  one  day  in  York  Place, 
whilst  Mr  Brashe  lived  in  Union  Place,  and  the  witness  was  some 
time  in  her  company.  Interrogated,  Whether  she  put  any  ques- 
tion to  the  pursuer  on  that  occasion,  as  to  whether  her  father  had 
yet  married  her,  and  if  the  pursuer  made  any  answer  ?  depones. 
That  the  pursuer  made  no  answer,  except  by  a  smile,  from  the 
expression  of  which  the  witness  inferred  that  the  marriage  had 
taken  place.'  *  Interrogated,  Whether  the  pursuer  made  any 
communication  to  the  witness  regarding  her  marriage  or  intended 
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■■vmge  with  Mr  Brashe  upon  any  occasion  ?  depones,  That  the  20  Nov.  183& 

•  cMfcntioo  began  by  the  witness  asking  the  pursuer  whether     ^"^V^ 

•  ik  iiteDded  leaving  Mr   Brashe  ?   Depones,  That  the  pursuer,  b^J^H!  ""^ 
*m  aarer,  said  that  she  would  not  leave  Mr  Brashe,  for  he  in-  Tbe  Soliciton- 
'loMtooiarry  her/  '*'^- 

Un  RnsBeU  deponed,  that  on  the  night  of  Mr  Brashe's  death,  Narrative. 
tk  fumer  went  up  stairs  to  witness  and  told  her  that  Mr  Brashe 
m  fad.  ^  Being  asked.  Whether,  on  this  occasion,  any  conver- 
^otioa  passed  between  the  deponent  and  Mary  Aitchison  in  re- 
'gtfd  to  Mr  Brashe  ?  depones,  That  on  going  down  stairs  and 
'Mciogdm  Mr  Brashe  was  dead,  the  said  Mary  Aitchison  said, 
**  Wbt  a  pity  it  is  that  Mr  Brashe  is  dead,  for  that  if  Mr  Brashe 
"kadiired,  their  marriage  was  to  have  been  made  public:'  That 
'iwfdiiteiy  after  making  this  observation,  Mary  Aitchison  add- 

•  cd,  ihat  there  was  a  letter  in  Mr  Brashe's  desk  owning  her  as 


Tke  defenders  also  adduced  a  variety  of  witnesses. 

Dr  Thomas  Wood,  who  attended  Mr  Brashe  during  his  last  ill- 
deponed,  *  That  he  knew  the  late  Mr  Brashe,  and  attended 
'Uadiiriog  his  last  illness  in  Broughton  Street,  where  he  died : 
'  Iw  attended  him  professionally.  Depones,  That  he  understood 
'  Mr  Bmbe  had  no  relative  in  the  house  during  his  last  illness. 

*  Depones,  That  when  Mr  Brashe  spoke  of  the  kindness  and  atten- 
'tMo  of  bis  attendant,  he  spoke  of  her  in  such  terms  as  gave  the 
'  witneK  certainly  to  understand  that  he  considered  her  a  servant, 

*  not  his  wife.' 

Dr  Wood's  evidence  was  corroborated  by  Mr  Denniston,  an  ap- 
preatioe,  who  likewise  had  attended  the  deceased. 

Mr  Macara,  W.  S.  deponed,  that  he  was  on  very  intimate  terms 
^  Mr  Brashe  a  year  or  so  before  his  death ;  that  when  Mr  Brashe 
nsgbis  bell,  the  pursuer  always  came  to  ascertain  what  was  wanted ; 
^00  placing  refreshments  on  the  table,  she  either  waited  at  table 
« left  the  room,  and  alwajrs  acted  as  any  servant  did ;  that  though 
k  considered  that  Mr  Brashe  addressed  her  as  a  servant,  he  did  so 
vitk  inndness  and  consideration,  as  if  speaking  to  a  superior  servant. 
1^  witness  also  deponed,  that  he  never  considered  the  pursuer  to 
be  Mr  firaahe'a  wife,  and  that  Mr  Brashe  never  told  him  that  she 
*M  in  that  relation  to  him. 

A  niece  and  a  brother  of  the  deceased  deponed,  that  they  had 
lerer  beard  of  any  marriage  with  the  pursuer ;  but  it  appeared  that 
tbe  tvo  families  had  been  long  on  bad  terms,  and  living  separate, 
k  was  farther  proved  by  the  defenders,  that  the  deceased,  when 
cvresponding  with  Edward  M'Millan,  S.S.C.  as  to  an  action  raised 
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so  Not.  1938,  in  ilie  puntner'o  name,  designetl  ber  as  '  my  servant,'  and  '  tbe  girl  | 

^■^V*^     tliat  be  had  professiooally  assisted  in  preparing  tbe  summons,  vrlrici 

Br^h'fT  ""    ^^'  ^'"^''''  ^^^  p<mu6r*8  instance  as  that  of  an  unmarried  person  ;  and 

iheSoiidton-  that,  in  an  action  by  C.  C.  Steuort against  Brasbe,  in  1888,  he  haJ 

"' '^  caused  tbe  pursuer  to  be  cited  as  his  servant,  and  to  ^ve  evidenei 

NuTMjTc.  on  his  behalf,  on  which  occasion  she  deponed  '  that  she  had  beea 
'  four  years  in  the  employment  of  tbe  defender'  Brasbe.  lo  tU 
pleadings  in  that  action,  Brashe  repeatedly  referred  to  the  pursaer** 
evidence  as  that  of  bi^  '  servant.' 

A  variety  of  neighbours  and  otliers  were  examined,  and  ahoiv 
keepers  with  whom  Mr  Brashe  dealt  for  groceries,  which  tbe  pat^ 
utter  generally  came  for  and  carried  borne,  and  their  evidence  went 
to  show  that  there  was  no  cohabitation,  and  no  habit  and  repute  aa 
man  and  wife.  According  to  their  testimony,  she  appeared  to  have 
been  considered  entirely  as  a  servant,  wbo  did  all  manner  of  work, 
and  no  one  had  ever  benrd  ber  addressed  as  Mrs  Brasbe.  One 
witness  stated,  that  the  pursuer  happening  to  come  into  ber  bouse 
when  Mr  Brasbe's  furniture  had  been  sold  off  by  his  landlord,  ahe 
asked  the  pursuer,  *  Whether  Mr  Brasbe  bad  a  wife  ?  To  which 
'  the  pursuer  answered,  <  No ;  be  is  a  widower,  and  has  one  daugb- 
'  ten"  *  That  her  reason  for  asking  tbe  question  was,  that  she 

*  pitied   Mr  Brasbe  in  the  situation  in  which  be  was,  and  was 

<  anxious  to  know  whether  he  had  a  wife.  Depones,  That  tbe  de- 
'  poneut  never  saw  any  other  woman  tiring  about  Mr  Brashe's 
'  bouse.     Interrogated,   Whether,  when  she  put  the  question,  it 

*  occurred  to  tbe  witness  as  possible  that  Mr  Brasbe  might  have  a 
'  wife  ?  depones,  No ;  that  she  pitied  him  in  tbe  conditJon  he  was 
'  in,  and  much  more  if  he  bad  a  wife.* 

j^rA  nwAU  ^A  J'""  1838. — '  The  Lord  Ordinary  having  beard  parties*  pro- 

■  curators,  and  having  thereafter  considered  the  proof  adduced,  and 

*  whole  process,  finds,  that  tbe  pursuer  has  failed  to  establish  &cte 
'  and  circumstances  relevant  to  infer  the  existence  of  a  marriage 

<  belween  her  and  tbe  late  David  Brashe,  solicitor-at-law ;  and 
'  therefore  sustains  tbe  defences,  assoilzies  tbe  defenders  from  tbe 
-  conclusions  of  tbe  libel,  but  finds  no  expenses  due,  and  decerns.' 

J:tote. — *  There  was  confessedly  no  celebration  of  a  marriage 
'  between  the  pursuer  and  tbe  late  Mr  Brashe,  so  that  her  case 
'  must  rest  upon  one  or  other  of  tbe  clandestine  or  irregular  modes 
'  of  contracting  that  reUttOD.  In  the  third  article  of  the  condescen- 
'  dence,  tbe  pursuer  avers  a  promise  followed  by  copula;  but  that 
'  ground  was  not  pressed  in  the  argument  before  the  Lord  Ordinary, 

<  and  indeed  it  is  not  tenable,  there  being  do  competent  proof  tMf 

<  any  qwfa  promise. 
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*  Ib  regard  to  tbe  other  modes  of  contracting  or  evidencing  an  20  Nov.  issa 
^  irrrpilgr  marriage,  the  record  on  the  part  of  the  pursuer  contains     ^""^V"^^ 

« wiM  statements  of  fact,  from  which,  in  her  plea  of  law,  she  in-  ^^^^11^'^° '''' 

*  fm,  Isij  That  Mr  Brashe  and  she  *  cohabited  together  as  husband  The  Soiidton- 
'' aid  wife,  and  were  considered  married  persons  by  their  friends  "^^^•' 
'ad relations ;  and  besides,  that  ^  Mr  Brashe  repeatedly  and  deli*     Note. 

*  befately,  in  the  parsaer's  presence,  and  always  with  her  consent 
^'iDd  acqoieaeeooe,  declared  to  various  persons  the^t^he  was  his 
"  wiie,  and  likewise  embodied  the  same  declaration  in  writing,  the 
**  Iradi  of  which,  when  made  known  to  her,  she  publicly  admitted.' 

Now,  in  relation  to  this  last  plea,  the  Lord  Ordinary  sees  no  evi- 
dcaee  whatever  of  a  declaration  of  marriage  per  verba  de  prsesenti, 
or  of  any  acknowledgment  equivalent  to  such  declaration.  In 
soe  sense,  no  doubt,  every  person  who  gives  a  woman  his  name, 
•rncatioos  her  as  his  wife  to  a  third  party,  may  be  said  to  ac* 
bovfedge  a  marriage  ;  but  that  is  clearly  not  enough,  for,  in  or- 
der to  give  an  acknowledgment  of  marriage  the  effect  of  a  decla- 
ntiai  of  consent  de  prsBsenti,  it  must  be  made  in  such  a  way,  and 
JD  Mch  cireomstances,  as  to  warrant  the  conclusion  that  it  was  the 
ialcadon  of  the  parties  to  attest,  by  such  acknowledgment,  their 
Bfltaal  eonaent.  Now,  nothing  of  the  kind  is  proved  here.  In- 
deed, die  only  ezpresMons  which  have  the  slightest  resemblance  to 
aa  acknowledgment,  are  those  said  to  have  been  addressed  to  the 
widMSi  Maodonald,  and  they  were  evidently  used,  not  for  the  pur- 
pote  of  attesting  the  consent  of  the  parties  to  take  each  other  for 
boriNBid  and  wife,  but  merely  for  the  purpose  of  informing  the 
vitneM  how  she  was  to  name  and  treat  the  pursuer.  They  are 
tlMfefere,  at  best,  elements  of  the  proof  of  cohabitation  as  man  and 
vife,  and  nothing  more.  As  to  the  written  declaration  left  in  the 
repositories  of  Mr  Brashe,  the  case  is,  in  all  essential  particulam, 
identiGal  with  that  of  Anderson  v.  FuUerton,  dOth  Nov.  1795,  in 
vhich  the  eflRect  of  such  a  document  was  fully  considered,  and  the 
<|«eition  finally  determined  against  the  marriage. 

*  The  only  remaining  ground  then  is,  that  of  the  cohabitation  of 
the  parties  as  man  and  wife,  and  the  general  reputation  of  their 
bebg  so.  But  here,  too,  it  appears  to  the  Lord  Ordinary  that 
the  proof  is  insuflScient  to  support  the  pursuer's  conclusions. 

'  Cohabitation  of  parties  as  man  and  wife, — in  other  words,  their 
apparent  treatment  of  each  other,  in  all  particulars,  in  a  manner 
consistent  with  that  relation,  and  no  other,  is  admitted  by  our  law 
ts  a  tacit  acknowledgment  of  consent,  although  neither  celebra* 
^  or  express  declaration  is  proved,  or  even  averred.  But  to 
receire  that  effect,  it  is  indispensable  that  the  conduct  of  the  par- 
ties should  be  uniform  and  consistent,  and  that  the  evidence  of 
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g^eneral  belief  thence  arising  should  be  clear  and  anqualified,  for 
the  obvious  reason  tliat  such  general  belief  is .  the  best  of  all  evi- 
dence of  the  concurrence  of  all  those  minute,  and  in  themselves 
indefinable  circumstances,  from  which  the  true  relation  of  the  par- 
ties, in  so  far  as  it  is  deducible  at  all  from  the  treatment  of  each 
other,  is  to  be  gathered. 

*  But  in  the  present  case,  the  evidence  falls  far  short  of  that  stan- 
dard. It  is  true  there  are  several  witnesses,  such  as  George 
Webster,  Catherine  Macdonald,  Helen  Baxter,  Isabella  Brashe^ 
and  others,  who  swear  that  the  late  Mr  Brashe  called  the  pursuer 
his  wife,  and  treated  her  as  such  on  various  occasions  falling  within 
their  observation.  But  it  is  clearly  established,  that  the  conduct 
of  the  parties  in  this  respect  was  any  thing  but  uniform  and  consis- 
tent. No  habit  and  repute  or  general  belief  is  proved.  On  the 
contrary,  the  opinion  that  they  were  married  seems  to  have  been 
confined  to  those  witnesses;  for  it  is  proved  #iatthe  pursuer  con- 
tinued to  act  in  every  particular  as  servant,  and  was  so  considered 
by  all  the  neighbourhood,  as  well  as  by  various  other  persons  who 
had  the  best  opportunities  of  observing  their  conduct  to  each  other. 
The  Lord  Ordinary  cannot  help  thinking  that  the  evidence  of  Mr 
Macara,  who  seems  to  have  been  on  the  footing  of  the  greatest 
intimacy  with  Mr  Brashe  for  some  years  before  his  death,  and  of 
Dr  Thomas  Wood  and  Mr  Denniston,  the  two  medical  gentlemen 
who  attended  Mr  Brashe  on  his  deathbed,  are  nearly  conclusive. 
The  two  last-mentioned  witnesses  depone  to  the  conduct  of  the 
parties  in  circumstances  in  which,  if  the  parties  had  considered 
themselves  married,  that  relation  must  have  been  unequivocally 
brought  into  view.  When,  m  addition  to  this,  it  is  considered, 
that  in  the  litigation  between  Mr  Brashe  and  Mr  Steuart,  which 
began  in  the  end  of  the  year  1833,  and  continued  until  late  in  the 
year  1833,  the  pursuer,  described  as  Brashe's  servant,  was  exa- 
mined as  a  witness  on  his  behalf,  and  her  evidence  commented  up- 
on in  the  reclaiming  petition  given  in  by  Mr  Brashe  in  December 
1833 ;  that  an  action  was  brought  by  the  pursuer  against  a  person 
of  the  name  of  Weir,  under*  the  direction  of  the  late  Mr  Brashe, 
in  which  action  the  pursuer  is  described  as  a  servant,  and  unmar- 
ried, and  in  which,  after  a  correspondence  between  Mr  Brashe  and 
Mr  M'Millan,  terminating  in  July  1833,  and  constantly  refer- 
ring to  the  pursuer  as  a  servant,  a  bond  of  caution  for  the  expen- 
ses of  the  action  was  obtained  for  her  in  that  character  by  Mr 
Brashe,  and  transmitted  to  Mr  McMillan ;  and  when  it  is  kept 
in  view  that  these  dates  embrace  the  very  period  at  which  Mr  Brashe 
was  occasionally  giving  the  pursuer  his  name  in  the  presence  of 
the  witnesses,  Macdonald,  Webster,  &c.  it  appears  to  the  X^rd 
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*  Orinvy  quite  impooible  to  hold,  that  there  was  here  any  evi*  20  Not.  1838. 
ef  that  uniform  and  consistent  treatment  by  the  parties  of    ]^*^^/^*^ 

scher  as  man  and  wife,  which  is  indispensable  to  supply  the  ^l^'J^"  ^^ 
of  the  more  direct  modes  of  proving  the  marriage.     The  The  Solicitors* 
*«aly  infereDce  which  he  can  draw  from  the  whole  evidence  is,  *^'    ^'' 
'that  to  the  few  individuals,  such  as  Webster,   Macdonald  and      Note, 
'  sAos,  who  were  aware  of  Brashe's  intimacy  with  the  pursuer, 
'  he  dose  to  give  her  the  designation  of  wife,  while,  in  regard  to 
'  eveiy  other  person,  and  in  every  other  respect,  she  was  designed, 

*  trested,  and  submitted  to  be  treated  as  his  servant,  and  nothing 

*  Bare.    In  these  circumstances  the  Lord  Ordinary  is  of  opinion 
'  that  the  action  cannot  be  maintained ;  but  he  also  thinks,  that  it 

*  ii  aot  a  case  which  calls  for  a  finding  for  expenses  against  the 


y 


Tke  puBoer  recUnmed. 

Uri  President. — This  is  a  case  of  ffreat  importance  to  the  law.  Opinion  of 

CTourt. 

MieD  as  to  the  parties*  At  first  I  certainly  experienced  some 
dEmity ;  bat  after  agdn  going  over  the  papers  carefully,  I  have  at 
hA  came  to  the  opinion  that  the  marriage  has  been  made  out  By 
the  Scotch  law  marriage  is  a  mere  consensual  contract.  It  is  enr 
Incd  bto^  and  perfected,  by  consent  alone.  No  concubitus  is  re* 
fdred — no  cohabitation — no  habit  and  repute.  If  there  is  a  doubt 
as  to  the  evidence  of  deliberate  consent,  then  the  absence,  or  pre- 
soee^  of  these  drcomstances  will  operate  in  fiEivoor,  or  against,  the 
prssf  of  that  consent;  but  they  are  not  necessary  to  validate  the 
coalmet,  if  consent  be  solemnly  given,  and  legally  proved.  By  the 
cansent  the  marriage  b  completed;  and  contrary  to  the  rule  in 
ather  consensual  contracts,  the  contract  of  marriage  cannot,  like 
tkcn,  be  recalled  by  the  mutual  consent  of  parties.  If  the  parties 
be  oooe  legally  married,  whether  regularly  or  irregularly,  nothing 
ikai  they  can  afterwards  say,  or  do,  can  have  the  e£fect  of  recalling 
die  contract.  Let  us  then  look  to  the  evidence  of  deliberate  con- 
sent which  is  offered  in  this  case.  But,  first,  let  me  observe,  that 
there  is  here  a  strong  preliminary  circumstance  which  does  not  ap« 
pear  in  most  of  the  other  cases,  I  mean  the  previous  intention, 
eipressed  by  the  deceased  to  his  near  relations,  of  marrying  the 
pnsaer.  A  similar  circumstance,  but  not  nearly  so  strong,  occur* 
red  in  the  case  of  Macadam ;  but  there  the  statement  was  made 
ealy  to  third  parties,  unconnected  either  with  the  husband  or  the 
vife;  whilst  here  the  intimation  was  deliberately  given  to  the  near 
vdatkns  of  the  husband,  to  whom  it  was  natural,  and  to  one  of 
whooi,  his  mother,  it  was  his  duty,  that  he  should  communicate  his 

VOL.  XIV.  c 


34  DECISIONS  OF  THE  No.  6. 

20  Nov.  183a  intention ;  and  it  was  approved  of  by  the  mother,  who  expressed 
^"^v^^  herself  in  words  to  the  effect,  *  That  it  was  very  right,  as  sh9  bad 
Brashe^°  ^^  *  ^^^^  ^^^  attentive  to  him.'  Thus, .  the  deliberate  intention  of 
The  Solicitors-  marrying  having  been  in  this  way  communicated  by  the  deceased, 
*  ^^'  it  was  not  surprising  to  find  that  he  at  last  consented  to  a  union 
Opinion  of  with  the  pursuer.  On  looking  to  the  evidence,  the  testimony  of 
^""^^  the  witness,  Webster,  presents  itself;  and  tQ  the  first  part  of  his 

deposition,  had  it  stood  by  itself,  I  should  have  paid  little  attention. 
He  tells  the  witness  to  be  attentive  to  the  pursuer,  because  she  was 
his  wife.     This  was  a  declaration  outwith  the  presence  of  the  pur- 
suer, and  unknown  to  her,  and  there  waer  reason  and  motive  enough 
for  its  being  made  without  the  supposition  of  any  matrimonial  in* 
tention,  because,  as  the  pursuer  had  been  known  formerly  as  a  ser* 
vant  only,  the  party  might  have  thought  that  the  witness  would 
perhaps  refuse  to  attend  a  servant  in  the  delivery  of  a  bastard ;  or 
that,  if  he  did  attend  her,  he  might  not  bestow  much  care  upon  her. 
Therefore  I  think  he  may  have  said  this  with  the  idea,  not  that  it 
would  make  the  pursuer  bis  wife,  but  that  it  would  make  the 
doctor  more  attentive  to  her.   Tbe  testimony,  however,  of  this  wit< 
ness  does  not  stop  here,  for  he  goes  on  to  say  that  at  dinner,  shortly 
after  her  confinement,  he  heard  the  deoeased  say  to  her,  deliberately, 
as  she  was  sitting  at  the  head  of  his  table,  that  she  was  bis  wife. 
And  it  appears  further,  that  be  was  displeased  at  the  servant  on  that 
occasion  calling  her  <  Mary,'  as  she  had  been  accustomed  to  do^ 
and  told  her  no  more  to  call  her  Mary,  but  Mrs  Brashe,  for  so  she 
was.     The  pursuer,  it  is  true,  made  no  explicit  acceptance,  bnt,  in 
most  regular  marriages,  of  which  I  have  attended  many  both  in  the 
English  and  Scotch  forms, '  the  lady  does  not  say  any  thing,  but 
merely  nods  or  bows*     In  tbe  present  case  she  does  not  contradict 
the  statement,  and  when  she  hears  the  servant  scolded,  and  told  to 
call  her  Mrs  Brashe,  she  silently  acquiesces.   We  find  the  evidence 
of  Webster  completely  corroborated  by  that  of  Macdonald,  tbe  ser- 
vant who  was  waiting  at  tbe  time.    But  then  we  have  likewise  the 
declaration  to  his  mother  subsequently,  that  he  had  done  what  he 
before  said  he  would  do ;  and  she  approved  of  it,  and  said  he  bad 
done  right     I  do  not  think  a  nvarriage  so  constituted  could  be  un*- 
done.     No  doubt  extraordinary  conduct  is  proved  in  reference  to 
both  parties ;  but  even  a  disclamation  by  both  parties  will  not  recall 
the  contract.     It  is  true,  that  in  a  judicial  proceeding  the  deceased 
designs  her  only  as  his  servant     This  was  wrong,  and  he  might 
perhaps  have  been  punished  for  it ;  but  that  will  have  no  effect  to 
annul  the  contract,  if  it  has  once  been  constituted  by  deliberate 
consent,  legally  proved ;  and  I  think  that  has  been  sufficiently  made 
out  here  by  satisfactory  evidence.     I  am  therefore  for  recalling  the 
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Lari  Ofdtnarj^s  interlocutor,  and  finding  that  the  marriage  has  20  Not.  1838, 
Wei  Bade  cmt.  ^y^"^ 

Ltri  GinUs. — I  concar  entirely  in  what  has  been  stated  by  the  Bra^J'T.  **' 
Imifnnient*   The  law  in  regard  to  marriage  has  now  been  pretty  Th«  Soiicitors- 
cMy  eslablisfaed  in  this  country.     I  certainly  bad  considerable  *^' 
Mits  as  to  how  it  8toc»d,  in  the  case  of  Macadam,  in  which  I  was  Opinion  of 
mmA;  and  in  the  case  of  Dalrymple,  which  occurred  in  England, 
fa  vUch  I  was  csalled  as  a  witness,  I  stated  in  my  deposition  the 
pax  (ESciilty  which  I  felt     But,  on  reading  the  able  opinion  de- 
Sfered  by  Sir  William  Soott,  I  am  not  ashamed  to  say  that  I  re- 
fisqaiibed  the  view,  which  I  had  been  inclined  to  adopt,  for  the 
Riioas  I  found  in  that  document;  and  now,  I  am  clearly  of  opinion 
Ikst  the  contract  ef  marrii^e  is  completed  by  consent  alone,  and 
Ast  it  is  probable  by  such  circumstances  as  occur  in  the  present 
TUs  doctrine,  which  is  clearly  laid  down  by  the  inststu- 
vriters,  has  been  recognised  in  irarious  solemn  decisions.     I 
wifl  oac  refer  to  the  canon  law,  where  consent  alone  was  deemed 
but  I  shall  state  the  doctrine  as  it  is  laid  down  by 
sod  Erskine,  as  I  think  it  embraces  the  merits  of  this  case, 
ad  ippties  to  it  in  the  most  direct  manner.     Stair  says,  (i.  4.  6.) 
'thst  Asrriage  itself  consists  not  in  the  promise,  but  in  the  present 
^  csnKDt,  whereby  they  accept  each  other  as  husband  and  wife, 
'  vhedier  that  be  by  words  expressly  or  tacitly,  by  marital  cohabi- 
<  titioD  or  acknowledgment,  or  by  natural  oommixtion,  where  there 
*li^  been  a  promise  or  espousals  preceding,  for  therein  is  pre-* 
'mied  a  conjugal  consent  de  prrasenti.'     Mackenzie  is  less,  but 
Enkise  is  eren  more  particular,  for  he  says,  (i.  6.  5.)   *  The  con-* 
'icirt  essential  to  marriage  is  either  express  or  tacit.     Express 
'csBieatin  regular  marriages  is  signified  by  a  solemn  verbal  vow 
'  if  die  parties  accepting  each  other  for  their  lawful  spouses,  utter- 
'cd  before  a  clergyman,  who  thereupon  declares  them  married  per- 
'Has.    Bat  it  is  not  essential  to  marriage  that  it  be  celebrated 
*VyscleTgynian:  the  consent  of  parties  may  be  expressed  before 
'tdvil  magistrate,  or  even  before  witnesses;  for  it  is  the  consent 
*tif  (wities  that  constitutes  marriage.'     Such  are  the  doctrines  of 
Ae  ioidtational  writers,  and  these  doctrines  have  been  recognised 
ttitoiifiniked  by  the  cases  of  Maclachlan,  Inglis,  Macadam,  Dal- 
TBpic  and  Elder.     In  this  case  ther6  can  be  no  doubt  that  the 
"^^^wdffistinetly  communicated  his  intention  of  marrying  the  pur- 
*"^  to  diose  nearest  and  dearest  to  him,  his  mother,  his  sister, 
ad  Us  daughter.     That  is  not  decisive  in  itself,  but  it  is  most  im- 
P''^  ss  it  shows  quo  animo  the  subsequent  declaration,  that  the 
Pmer  wss  his  wife,  was  made,  and  as  it  is  a  distinct  declaration 
rf  a  fixed  pnrpose,  and  we  must  keep  it  in  view  in  going  over  the 

c2 
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so  Nov.  1838.  evidence.     The  first  witness  is  Webster,  and  wbat  be  speaks  of  at 

^'^y^'"^    the  commencement  of  his  deposition,  in  regard  to  the  deceased 

Brashe  v.        mentioning  the  pursuer  as  his  wife,  certainly  took  place  outwith 

The  Solicitors-  the  presence  of  the  pursuer ;  but  then,  after  a  short  interval,  she 

1  was  present,  when  he  deponed  as  follows :   *  That  about  eight  or 

OpinioD  of      <  ten  days  after  the  pursuer  had  got  up  after  her  confinement,  the 

<  deponent  dined  with  Mr  Brashe :  That  the  pursuer  sat  at  the  end 
'  of  the  table,  which  deponent  considered  as  the  end  for  the  mistress 

<  of  the  house :  That  there  was  a  servant  waiting  at  dinner :   That 

<  during  dinner,  Mr  Brashe  remarked  he  was  glad  to  see  the  pur- 

*  suer  so  well  recovered,  and  that  she  might  thank  the  deponent  for 

*  his  attendance.  Interrogated,  If  on  that  occasion,  or  at  all  during 

*  that  dinner,  Mr  Brashe  addressed  the  pursuer  as  Mrs  Brashe  ? 

*  depones,  That  he  did;  and  that  Mr  Brashe,  in  speaking  to  the  ser- 
'  vant  several  times,  and  in  directing  her  to  take  diflferent  things 

*  to  the  pursuer,  spoke  of  the  pursuer  as  Mrs  Brashe ;'  and  that  he 
did  consider,  from  the  way  in  which  she  was  treated  by  Mr  Brashe, 
that  she  was  mistress  of  the  house,  and  his  wife.  The  evidence  of 
this  witness  is  confirmed,  according  to  the  strictest  principles  of  our 
law,  by  the  other  witness,  Macdonald,  who  was  the  servant  who 
waited  at  table  on  the  occasion  to  which  the  first  witness  speaks. 
She  depones  that  Mr  Brashe  told  her  no  longer  to  call  her  <  Mary,' 
but  Mrs  Brashe,  for  that  she  was  his  wife.  I  do  not  go  beyond 
these  two  witnesses,  for  I  think  that  the  case  is  proved  by  them ; 
and  two  witnesses  are  all  that  the  exuberant  anxiety  of  our  law  re« 
quires.  The  result,  then,  of  their  testimony  is,  that  we  find  the 
deceased  calling  the  pursuer,  in  the  most  emphatic  manner,  Mrs 
Brasbe, — calling  her  in  so  many  words  his  wife.  She  is  present 
at  this  time,  and  assents  to  what  is  said,  as  she  sits  at  table  in  the 
place  which  belongs  to  a  wife  and  the  mistress  of  a  family.  As  I 
think,  therefore,  that  we  have  here  the  consent  and  acknowledg- 
ment which  are  required  by  the  institutional  authorities,  I  entirely 
concur  in  the  opinion  of  the  Lord  President. 

Lord  Mackenzie* — I  concur  in  the  opinions  which  have  just  been 
delivered.  I  think,  by  the  cases  of  Dalrymple,  Macadam,  and 
the  others  mentioned  by  Lord  Gillies,  that  it  is  clearly  established 
that  marriage  may  be  completed  by  acknowledgment  alone.  I 
think  that  this  is  the  case,  whether,  in  the  words  of  Sir  William 
Scott,  it  constitutes,  or  evidences  the  marriage,  that  is,  shows  that 
it  has  been  constituted  before.  This  was  at  one  time  disputed ; 
but  there  now  can  be  no  doubt  of  it,  as  cases  have  occurred  where 
an  acknowledgment,  importing  that  they  had  been  previously  mar* 
ried,  was  held  quite  conclusive.  Here  the  facts  embrace  both : 
ike  intention  of  the  deceased  to  marry  was,  as  your  Lordships  have 
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RHiked^  iotimated  by  him  to  bis  relations ;  but  we  have  the  proof  20  Nov.  1838. 
of  1  aular  incenlion  on  the  part  of  the  pursuer  established  in  the  ^^^v^>^ 
mieatt  of  Miss  Brashe,  who  depones  that  the  pursuer  told  her  ^rasbe^"  ^^ 
tfakik  would  Dot  leave  the  deceased  because  he  intended  to  marry  The  Solicitors- 
la.  Here  we  have  a  double  intention  satisfactorily  proved.  That  **"  *^' 
kblkwei  by  the  scene  to  which  Webster  depones,  which  I  shall  Opinion  of 
nrtgoorer;  but  there  he  seriously,  soberly  and  pointedly  calls  her  ^"^ 
Uiwifey  and  tlien,  at  dinner,  not  only  treats  her  as  his  wife,  but  in  her 
pRseoce  says  that  she  is  his  wife,  in  which  she  fully  acquiesces. 
Hefc^  tlM,  is  coaplefee  evidence  of  both  parties  giving  their  con- 
sat,  sad  of  their  being  actually  married.  Then  the  pursuer,  on 
1  nbseqnent  occasion,  when  she  is  asked  whether  she  is  married 
•  not,  smiled;  from  which  the  witness  said  she  inferred  that  th« 
■nri^  had  taken  place.  But  the  case  does  not  stop  even  here ; 
iirtkeie  is  a  written  acknowledgment  of  the  marriage  having  taken 
flMefonidia  the  settlement  of  the  deceased.  That,  I  do  not  say, 
VMliiaisiie  make  a  marriage ;  but  it  is  of  great  importance  in  this 
*3Tf  tht  it  bars  both  the  views  in  which  it  is  tried  to  make  it  out 
1^^  was  not  his  wife;  for  if  he  called  her  his  wife  to  the  sur- 
geon, merely  to  have  her  better  attended,  how  will  that  square  with 
tUi  written  declaration  to  leave  her  as  his  wife  ?  And  if  he  only  in- 
tpflded  to  make  her  his  widow,  without  her  ever  having  been  his 
vife  during  his  life,  how  will  that  agree  with  his  repeated  declara- 
tioBs  whilst  living,  that  she  was  his  wife  ?  I  cannot  set  this  aside. 
It  ii  plab  that  the  pursuer  knew  of  this  writing,  and  was  willing  to 
>OKpt  of  iL  I  therefore  think  that  it  is  clear  that  there  was  a  time 
when  the  consent  was  fully  given,  and  when  they  accepted  each 
<^  as  man  and  wife.  But  then  there  are  other  circumstances : 
I  do  not  think  his  keeping  her  as  a  servant  of  great  importance,  as 
Ik  was  so  miserably  poor  that  that  was  the  best  thing  that  he  could 
la.  The  denials  that  were  made  of  their  being  married  parties  are 
certaiDly  strange :  they  had,  no  doubt,  some  purpose,  although  it 
■^htbe  an  improper  one.  But  whatever  suspicions  these  circum- 
i^uiees  might  have  thrown  on  a  doubtful  case,  they  will  not  undo 
^  contract  when  once  completed,  and  I  cannot,  in  this  case,  reject 
d»  positire  evidence  of  actual  constitution  of  the  contract 

^^  Conhottse. — Concurring  as  I  do  in  every  word  of  the  opi- 
■lass  deltrered  by  your  Lordships,  it  will  be  unnecessary  for  me  to 
go  misntely  over  this  case.  There  is  no  more  clear  point  in  the 
aw  of  Scotland,  than  that  consent  alone  constitutes  marriage ;  and 
1  should  have  been  sorry  if  your  Lordships  had  been  of  a  different 
apinion  to-day,  as  it  would  have  set  aside  one  of  the  ablest  opinions 
erer  giren  by  a  man  of  consummate  ability,  and  worthy  of.  the 
r^test consideration.  Sir  William  ScQtt,  in  th^  Dalrymple  case.   la 
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$0  Not.  1838.  that  opinion  be  tells  us  that  this  principle  is  based  on  the  cation  law 
Aitd^iso^r  *"^  prevailed  in  almost  every  country,  as  well  as  in  thisy  and  h 
lirHshe  r.  England  previous  to  the  niiu*riage  law.  This  decision,  though  no 
ai-lL^^*"^°"^  pronounced  in  the  courts  of  this  country,  regarded  the  matter  of  Scotcl 

law,  and  is  of  equal  authority  as  if  it  had  been  delivered  in  a  Scotd 

Cou"u  "  °^  court,  pronounced,  as  it  was,  after  the  whole  opinions  of  the  lawyera 
and  all  the  institutional  writers,  and  all  the  decisions  had  been  anx 
iously  examined ;  and  the  resoU  of  that  opinion  is,  that  consent  alon< 
completes  the  contract  of  marriage.  Previous  to  this  case  and  tha 
of  Macadam,  it  was  not  to  be  wondered  at,  that  many  ooonsel  o 
the  greatest  ability  had  various  doubts  upon  this  point,  as  diflB 
culties  had  been  thrown  out  by  judges  of  the  highest  authority 
It  appears  a  note  had  been  preserved  by  the  Honourable  Harr] 
Erskine,  of  an  opinion  by  Lord  Justice-Clerk  Braxfield,  which  wai 
adverse  to  this  doctrine ;  but  there  was  no  proof  that  the  note  w» 
correct,  and  it  was  the  very  reverse  of  a  previous  opinion  deliverec 
by  the  same  person  in  the  English  case  of  Beamish,  in  which  h< 
was  examined.  What  was  said  by  Sir  Islay  Campbell  tended  U 
throw  doubts  upon  the  principle;  but  all  doubt  is  now  at  an  end 
for  it  is  settled  by  the  cases  of  Dalrymple,  Elder  and  Macadam,  thai 
marriage  may  be  constituted  by  a  declaration  or  acknowledgment 
This  is  now  the  law  of  Scotland,  and  if  it  be  bad,  it  is  for  the  Le- 
gislature alone  to  amend  it.  In  this  case  the  evidence,  though,  ii 
taken  in  separate  portions,  and  divided  in  the  ingenious  mannei 
adopted  by  the  defender's  counsel,  it  may  seem  defective,  yet,  when 
looked  at  together,  appears  to  me  perfectly  satisfactory.  From  the 
evidence  of  the  servant  Maodonald,  Webster  and  Baxter,  and  the 
acknowledgment  by  Mr  Brashe  to  his  sister  and  mother,  there  can 
be  little  doubt  that  there  was  a  solemn  acknowledgment  of  marriage« 
It  was  said  that  this  was  not  mutual,  and  that  the  pursuer  was  nol 
present  on  all  the  occasions ;  but  in  some  of  them  she  was  present^ 
and  on  one  of  those  occasions  Mr  Brashe  said  to  the  witness,  Bax- 
ter, that  she  might  sit  down  on  Mrs  Brashe's  chair  until  she  re- 
turned, and  then  she  drank  a  glass  to  the  pursuer's  health,  calling 
her  Mrs  Brashe,  and  both  the  pursuer  and  Mr  Brashe  returned 
the  health,  and  on  other  occasions  the  pursuer  responded  to  de- 
clarations made  by  the  deceased,  as  his  wife,  in  various  ways,  and 
by  different  acts.  Can  this  be  said  not  to  be  an  acknowledgmeat 
because  it  was  not  made  in  more  express  words  ?  That  exception 
was  overruled  in  Macadam's  case,  where  it  was  held  that  there  was 
no  occasion  for  words,  if  the  acknowledgment  could  be  inferred  from 
the  facts  and  circumstances  proved.  Nor  was  this  any  new  doc- 
trine ;  for  in  the  canon  law  it  is  laid  down,  that  signs  will  be 
aufficient — nutu  signisque  loquuntur ;  and  facts  and  circumstances 
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ngabk  and  again  been  held  as  suflScient;  so  that  the  acknow-  80  Nov.  1838.' 
ledgnent  was  deliberate  and  not  in  jest,  or  for  any  particular  pur-     ^v**^ 

n  to  be  a  blind.     The  evldenee  in  this  case  appears  to  be  ^^^^  ""^ 
In  the  first  plaoe  you  have,  beforehand,  the  declaration  The  Solicitors- 
if  the  intention  to  the  mother  and  dadghter^  who  approved  of  it :  **"^'^* 
we  then  find  him  announcing  to  them  that  he  has  done  it,  and  the  Opinion  of 
ackaewle^ttenty  it  is  seen,  was  deliberate  and  solemn.     If  he  had  ^^"'^ 
stopped  with  calling  her  Mrs  Brashe  alone,  there  might  have  been 
daahU;  far,  as  the  Lord  Ordinary  remarks,  <  in  one  sense,  no  doubt, 

*  every  person  who  gives  a  woman  his  name,  or  mentions  her  as 

*  ik  wife  to  a  third  party,  may  be  said  to  acknowledge  a  marriage ; 

*  bet  that  b  not  enoogh,  for  it  must  be  made  in  such  a  way,  and  in 

*  soeh  cireomstanees  as  to  warratit  the  cdnclusionj  that  it  was  the 

*  iateation  of  parties  to  attest  such  adtnowiedgment  by  a  mutual 

*  OBKBt.'     Bat  if  on  all  occasions  the  declaration  is  deliberately 

talnleDnly  made,  and  if  we  learn,  in  addition,  from  other  evidence, 

Ast  it  was  the  intention  that  the  declaration  should  not  be  as  a 

hfi^  bat  as  an  acknowledgment  of  one  another  as  man  and  wife, 

the  iambt  is  removed.     Here  we  have  both  an  acknowledgment  in 

express  words  by  each  of  the  parties  at  different  times,  and  we  have 

a  ackaowledgment  in  words  by  one  in  the  presence  of  the  other, 

who  acquiesces  by  her  acts;  but,  besides,  we  have  another  acknow- 

ledgaieBt,  a  written  acknowledgment  in  a  settlement,  the  purport 

sf  which,  it  is  material  to  remark,  she  was  aware  of  before  the  seal 

broken.  In  regard  to  this^  die  Lord  Ordinary  says  that  this 
'  is,  in  all  essential  particulars,  identical  with  that  of  Anderson 
'agsmit  Fnllarton,  30th  Nov.  1795,  in  which  the  effect  of  such  a 
<  doeoment  was  fully  considered^  and  the  question  finally  deter- 
*  mined  against  the  marriage.'  I  must  differ  from  the  Lord  Ordi- 
mry;  for  the  writing  in  that  case  bore,  in  gremio,  that  the  mar- 
I3i|;e  never  had  been  declared,  and  the  document  bears,  that  pride 
and  eannections  prevented  this  declaration,  so  that  the  remark  of 
the  Lcml  Ordinary  does  not  apply.  If  there  had  been  no  other 
etidence  bat  this  posthumous  declaration,  it  wduld  have  been  out 
rf  the  qaestion  to  suppose  that  that  would  give  the  status  of  roar- 
ri^ ;  bat  I  give  force  to  it,  not  so  much  as  constituting  the  con* 
tiaet,  but  as  stamping  the  declaration  with  the  character  of  being 
Ksl  and  genuine,  and  negativing  the  idea  that  it  was  intended  for 
tUind,  to  save  her  feelings  or  his  reputation,  because  it  is  evidence 
ssder  his  own  hand  that  his  declaration  was  serious  and  genuine. 
Hiere  is  then,  in  this  case,  a  plain  and  explicit  acknowledgment 
that  the  parties  consented  to  be  solemnly  united,  which  is  all  that 
i<  essential  far  the  pursuer  to  make  out.     I  would  only  add,  that  I 
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SO  Not.  18S&  shottld  have  regretted  extremely  if  your  Lordships  had  come  to 
^*^V^^    diflferent  conclusion  in  this  important  case,  as  it  would  have  shake 

Brl^he^o!  ^'    ^^^  ^^^>  which  had  been  looked  on  as  firmly  and  finally  establiahe 

liie  Soliciton-  by  the  cases  of  Dalrymple  and  Macadam. 

•uLaw.  fpj^g  Courts  accordingly,  unanimously  pronounced  the  followinj 

Judgment,     judgment :  *  Alter  the  interlocutor  reclaimed  against:  Find^  that  th 

pursuer  has  proved  facts,  circumstances,  qualifications  and  adonis 
sions  relevant  to  infer  marriage  between  her  and  the  .late  £>avi< 
Brashe :  Find,  therefore,  and  declare  accordingly,  that  the  pur 
suer,  as  tlie  widow  of  the  said  David  Brashe,  has  right  to  the  aa 
nuity  libelled,  from  and  after  the  death  of  the  said  David  Brashe 
payable  at  the  terms  and  in  the  proportions  libelled,  beginninf 
the  first  term's  payment  at  the  term  of  Whitsunday  1834,  wit! 
legal  interest  of  the  said  term's  payment,  and  of  each  term's  pay* 
ment  which  has  since  fallen  due,  till  paid,  and  decern ;  but  aub- 
ject  always  to  the  rules  and  regulations  for  the  time  beings  of  the 
defenders'  society  in  relation  to  annuities  payable  to  the  widows 
of  deceased  members  thereof:  Find  the  said  pursuer  entitled  to 
expenses  from  the  said  defenders,'  &c. 


Lord  Ordinary,  FuBeriofu 
T,  Mndand,  Neave*. 
Agents.        B,  Clerk* 


Act.  Dtan  ofFac  (Hope,)  RusaeH  Mihe,  Alt. 

Greig  4-  MorUm,  W.  S.  and  M,  f  J,  Lothian,  &  &  C 


SECOND  DIVISION. 


No.  VII. 


20th  November  183a 


Mrs  jean  LAING  or  NORMAN  and  Others 

affaimt 

Mrs  jean  BRUCE  or  DICK  and  Others. 


Proving  of  the  Tenor. — Casus  Amissionis.  —  In  an  adionef 
proving  the  tenor  of  a  will  of  a  deceased  party  by  pretended  leyateeSf 
^^fottnd^  (1.)  that  the  allegation  thai  a  party ^  while  of  sound  and 
disposing  mind^  in  November  1882,  executed  the  deed  in  questioih 
but  became  insane  in  January  1833,  in  which  state  she  continued 
till  Iter  death  in  September  1833»  aiul  that  in  February  1833,  ufhile 
the  party  was  thus  insane^  the  deed  was  seen  in  her  possession^  ^ 
was  not  fiund  in  her  repositories  after  her  deathy  was  a  relevoM 
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ofetUMM  amissianis  ;  hO,  (2.)  that  the  proof  adduced  did  80  Not.  1838. 
wdmfport  the  ground  traction.  \^s/m^ 

LaiDg  and 
Otbeno. 

Tn  pomen,  (as  pretended  legatees,)  brought  an  action  for  pro*  Brace  and 
11^  the  tenor  of  certain  deeds  of  settlement,  alleged  to  have  been  ^"' 
enoted  by  the  late  Miss  Janet  or  Jessie  Bell,  of  St  Andrews,  in  Narrative. 
FA,  Thesuamoiu  stated  that  Miss  Bell  had  executed  those  deeds 
a  EdUm^h,  on  the  23d  Noyember  1832,  framed  in  consequence 
•f  direclioiis  given  by  her  while  she  was  of  sound  and  disponing 
■nd,  nd  in  which  state  she  continued  till  the  end  of  December 
a  tk  nae  year,  when  she  began  to  exhibit  symptoms  of  melan- 
fUf  asd  nental  depression,  and  that  towards  the  middle  of  Ja-* 
anry  1838^  her  reason  became  deranged,  and  her  mind  penrerted 
bf  deiaMNB,  from  which  period  she  was  insane  and  completely  in- 
ofdUeof  anderstanding  and  managing  her  own  a&irs,  or  of  execu- 
tiig  wfcrformiag  any  legal  deed  or  act ;  that  in  the  end  of  January^ 
•■daFdiraary  1833^  the  settlements  were  in  the  possession  of  Miss 
Bel,  mreYoked  and  unaltered,  and  were  so  seen  in  her  possession 
hfitennt  persons  for  several  weeks  after  she  had  thus  become  in* 
■•end  incapable  ;  and  that  she  continued  thus  insane  and  inea- 
fdUe  (ill  her  death,  on  14th  September  1833 ;  that  the  settlements 
a  qicslioQ  were  not  found  in  her  repositories, — ^the  inference  from 
wkkk  was,  that  she  had  destroyed  the  same  in  the  above  period  of 
iowutj. 

Hie  next  of  kin,  in  defence,  denied  the  facts  as  stated,  and  dis- 
puted the  relevancy  of  the  casus  amissioois. 

b  eoapledng  the  record,  the  Court  (7th  Jfine  1834)  appointed 
ike  aothorities  founded  upon  in  support  of  the  action  to  be  pro* 
laced,  and  communicated  to  the  other  party,  of  which  the  foUow- 
a;  vas  the  note : 

Note  of  EngUsh  authorities  referred  to  by  the  pursuers. 

ScBUBT  and  Finch  v.  Fordh am  ;  1  Addamsj  74. 
'  A  will,  partly  defiiced  by  a  testator,  whilst  of  unsound  mind, 

*  h  to  be  pronounced  for,  as  it  existed  in  its  integral  state,  that 
'  tmng  aKertainable.' 

(Sir  John  NicholLJ — '  Upon  the  whole,  then,  the  Court  has 
^leaasa  to  be  satisfied  that  the  testator  was  of  unsound  mind,  me- 

*  Borj,  and  understanding  at  the  time,  as  well  of  cancelling  the 
^^>cy  to  Mr  Thomas  Scruby,  as  of  defocing  the  bequests  at  the 
'  top  of  the  fifth  sheet  of  his  will ;  and  I  have  no  hesitation  in  pro- 
^aoBBODg  for  the  will  as  it  originally  stood,  in  both  respects/ 
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20  Nov.  183&  Foster  v.  Foster  ;  1  Addanu,  462. 

"^••V*^  «  The  unauthorised  destruction  of  a  will,  will  not  prevent  die 
othert  V.  *  Court  from  pronouncing  for  it,  in  substance  and  effect,  provided 
Bruec  ind      <  its  contents  are  ascertainable.' 

Others. 

Trevelyan  V.  Treveltan;  1  PhiUimore^  149. 

*  A  will  destroyed  in  the  lifetime  of  the  testator,  but  without  his 

<  knowledge,  substantiated  and  admitted  to  proof.' 

HoBT  V.  HoBT ;  1  Haggard^  146. 

*  Supervening  insanity  is  sufficient  to  account  for  the  tum-exeatf 
^  tion  of  a  paper  Written  shortly  befera,  and  consistent  with  the 

*  intentions  and  affections  of  the  deceased. 

*  Another  rule  of  law  is,  that  in  civil  suits  it  is  not  necessary  to 

<  trace  or  connect  the  morbid  imi^nation  with  the  act  itself.     If 

<  the  mind  is  unsound,  the  act  is  void.     The  law  avoids  every  act 

*  of  the  lunatic  during  the  period  of  the  lunacy,  although  the  act 

<  to  be  avoided  cannot  be  connected  with  the  Influence  of  the  in* 

<  sanity.'     Per  Sir  John  NicholU  2  Haggard^  436. 

*  With  respect  to  the  revocation  of  a  will  by  the  act  of  cancelling^ 

<  it  is  in  itself  an  equivocal  act ;  and  in  order  to  make  it  a  revoca- 

*  tion,  it  must  be  shown  quo  animo  it  was  cancelled.     For  unless 

<  that  appear,  it  will  be  no  revocation.'    Per  Lord  Mamfiddf 
1  Cowper^  52. 

See  also  Lord  Thynne  v.  Stanhope,  1  Addame^  52 ;  Goodright 
V.  Harwood,  3  Wihon^  497. 

The  allegations  of  Ithe  pursuers  not  appearing  sufficiently  specific, 
the  Court  (I8th  June  1635)  pronounced  the  following  interlocutor : 

<  The  Lords  having  resumed  consideration  of  the  state  of  this  pro- 

<  cess,  with  the  revised  condescendence  and  answers,  and  other 

<  proceedings,  and  heard  counsel  thereon ;  before  further  answer 

<  allow  the  pursuers  to  revise  and  amend  those  articles  of  their  con- 

<  descendence  which  relate  particularly  to  the  alleged  insanity  of 

<  the  testatriE  and  its  indications,  and  the  precise  time  and  circom-' 

<  stances  in  which  the  deeds  in  question  were  last  seen  uncancelled 

*  and  unaltered ;  to  be  given  in  quamprimum.' 

In  obedience  to  the  above  interlocutor,  the  following  amended 
articles  to  the  revised  condescendence  for  the  pursuers  were  given 
in ;  and  also  the  following  answers  to  the  amended  articles  of  the 
revised  condescendence  were  given  in  for  the  said  defenders. 

<  Article  29. — One  day,  either  at  the  end  of  the  month  of  Ja- 

*  nnary,  or  beginning  of  February,  Miss  Bell  sent  for  Mr  Grace. 
«  When  he  went,  he  found  Miss  Bell  in  tears,  and  greatly  distress- 

<  ed  in  consequence  of  a  notion  that  the  deeds  she  had  executed  at 
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« Efiabnrnfh  were  inyalid,  and  that  the  signatures  of  the  witnesses  ^  ^^^- 1^^ 
'  wmall  10  the  same  handwritin&:.     She  then  showed  the  deeds  to  ^  .    ^^ 

<  MrGnce,  who  examined  them,  and  found  they  were  quite  entire ;  others  «. 
^adcsdesfoared  to  sadsfy  her  that  her  suspicion  as  to  the  signa-  ^^^  "^ 

<  tms  of  the  witneases  having  been  written  by  one  and  the  same 
'fail  was  gronndlesa,  and  that  the  signatures  were  quite  different 
'ftiB  €Mdi  other.  But  he  fonnd  it  impossible  to  convince  her,  and 
^kr  cmidoct,  manner,  and  expressions  confirmed  him  in  his  opi- 

*  skm  that  Miss  Bell  was  insane.     At  this  time  no  alteration  or 
'  aUtisa  bad  been  made  on  the  deeds.     They  were  left  in  her 

*  €m$oij.  At  this  time  Miss  Bell  had  become  insane,  was  inca- 
*pibie  of  otoaging  her  own  aflUrs,  and  was  not  of  sound  and  dis- 

*  pwflf  aiod,  as  after  raeotioded«  In  the  same  way  the  deeds  were 
^ihiVD,  about  the  same  time,  to  Dr  Buist,  by  Miss  BelK  after  she 
*U  become  insane^  for  the  same  purpose  for  which  they  were 
*•  ikowB  by  her  to  Mr  Grace/ 

'  Amer  to  Art.  29.-^It  is  most  positively  denied^  that  about 
'tkoNiof  Janoary  or  beginning  of  February  the  deeds  libelled 
'wneieeD  by  Mr  Chrace  and  Dr  Buist,  or  by  either  of  them,  un- 
'  reroked  and  unaltered,  in  Miss  Bell's  possession.  It  is  denied, 
'  tbt  10  the  end  of  January  or  beginning  of  February  Miss  Bell 
'isd  Mr  Grace  had  any  such  meeting  as  that  described.  The 
*MaMnt  that  Misa  Bell  was  then  insane  is  untrue;  and  the  facts 
'ifenod  by  the  paraners  are  irrelevant,  and  do  not  warrant  that 
'  lifeRBee/ 

'  Article  38. — The  foresaid  incapacity  or  insanity  of  Miss  Bell, 

^vUch  commenced,  as  above  stated,  about  the  beginning  of  Ja- 

'  >mrj  1889,  was  of  a  confirmed  and  decided  character  before  the 

'  end  of  that  month.     The  deeds  of  settlement  libelled  were  seen 

^bf  Mr  Grace,  Dr  Buist,  and  others,  in  Miss  Bell's  possession, 

'tareroked  and  unaltered,  in  February  and  March  thereafter,  when 

*  Miai  Bell  was  decidedly  insane ;  and  she  never  afterwards  recover- 

^  ed  the  use  of  her  mental  faculties,  but  continued  insane  from  the 

'  kgioniog  or  middle  of  January,  down  to  the  period  of  her  death, 

*^  I4tb  September  1838.     Miss  Bell's  Acuities,  generally,  bad 

'  beeose  mueh  impaired,  but  specially  and  particularly  from  the 

^Wgumiiigof  January,  or  from  the  middle  of  that  month  at  the 

*hieit    Mias  Bell's  mind  laboured  under  extravagant,  irrational, 

*ud  inane  delusions,  which  indicated  the  entire  derangement  of 

*  die  reasoning  jEMuIty,  and  rendered  her  totally  incapable  of  think* 

^  ^  or  acting  rationally,  or  of  managing  or  disposing  of  her  affairs. 

'  Ber  reason  and  understanding  were  totally  deranged.     She  was 

^Uttapable  of  thinking,  acting,  or  judging  soundly;  and  was  in- 

'  cue  from  that  period  to  her  death.    The  said  deeds  of  setUement 
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20  Nov.  183a  *  were  not  foaiid  in  Miss  BelFs  repositories  after  her  death,  and 
J^^lp^^'*^    '  they  must  accordingly  have  been  destroyed  some  time  between 

<  the  beginning  or  middle  of  March  and  her  death,  daring  which 

<  period  she  was  incapable  of  making  or  revoking  a  settlement,  or 

<  of  performing  any  other  legal  act. 

*  Answer  to  Art.  38.  —  Denied  that  in  the  month  of  Jannary 

*  1833  Miss  Bell  became  insane.  Denied  that  the  deeds  of  settle- 
'  ment  libelled  were  seen  by  Mr  Grace  and  Dr  Bnist,  and  others, 
^  (whose  names  the  pursuers  have  not  thought  fit  to  publish,)  in 

*  Miss  Bell's  possession,  unrevoked  and  unaltered,  in  February  and 

*  March  thereafter,  when  Miss  Bell  was  decidedly  insane.    Denied 

*  that  in  either  of  the  said  months  of  February  or  March  the  deeds 

<  libelled  were  seen  by  any  person  whatever  unrevoked  or  unalter- 
^  ed  in  Miss  Bell's  possession.    It  is  admitted  that  the  deeds  of 

<  settlement  were  not  found  in  Miss  Bell's  repositories  after  her 

<  death.     The  other  statements  in  this  article  respecting  Miss 

*  Bell's  state  of  mind  are  notoriously  contrary  to  the  fact,  and  are 

*  denied.' 
The  question  of  the  relevancy  of  the  casus  amissionis  was  then 

appointed  to  be  argued  in  cases.  On  considering  the  cases,  the 
Court  ordered  the  record  and  whole  papers  in  the  case  to  be  laid 
befere  the  other  Judges  for  an  answer  to  the  question,  <  Whether 

<  in  this  case  there  is  such  a  statement  of  relevant  facts  and  cir- 

*  cumstances  as  is  sufficient  to  support  the  averment  of  a  continued 

*  insanity,  and  an  entire  derangement  of  the  reasoning  faculty, 

<  froip  the  time  it  is  alleged  Miss  Bell's  settlements  were  last  seen 

*  in  her  hands  undestroyed,  till  her  death,  to  authorise  the  Court 

<  to  allow  a  proof  of  this  insanity  as  a  sufficient  casus  amissionis  in 
'  this  process?'  &c. 

To  this  question  their  Lordships  returned  the  follonnng  answer : 
<  There  are  two  questions  put  in  the  interlocutor  of  the  Second 

<  Division  of  the  Court,  of  1 1th  March  1836,  on  which  the  case 

*  has  been  laid  before  us :  Firsts  Whether  the  statement  of  fects 

<  and  circumstances  be  sufficient  to  warrant  the  allowing  of  a  proof 

*  of  continued  insanity?  and,  secondly^  Whether,  if  this  continued 

*  insanity  be  established,  it  will  be  *  a  sufficient  casus  amissionis  ?  * 
^  Both  are  implied  in  the  general  question.  Whether  there  be  such 

<  a  statement  as  to  warrant  *  a  proof  of  this  insanity  as  a  sufficient 
^<  casus  amissionis  ? ' 

*  Now,  we  are  of  opinion  that  the  statement  is  sufficient  to  antho- 
f  rise  a  proof.     The  re-revised  condescendence  is  very  far,  indeed, 

<  from  being  a  model  of  brevity,  clearness  or  precision ;  but  assu- 

*  ming  that  this  paper  is  to  be  received  as  a  proper  condescendence, 

*  we  think  that  it  does  contain  a  statement  of  facts  and  circumstances' 
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^idcnftt  and  sufficient  to  estaUish  continued  insanity,  which  the  80  Nov.  163B. 
•  piiMCfS  are  entitled  to  have  an  opportunity  of  proving.  ^*^N^^ 

*  Bat  we  are  by  no  means  prepared  to  say,  that  the  continued  ^1,°^.^ 
'imiiBiy,  when  established,  must  necessarily  be  held  to  be  a  suflS-  Bruce  and 
casus  amisaionis.     This  may  depend  on  many  circumstances  ^^^"v 


'fltieb  are  not  before  us.     We  can  suppose  various  possible  cases  Opinion  of 
'ii  which,  notwithstanding  any  proof  that  the  deceased  was  insane  j„^*g||*^ 

*  when  the  deeds  were  last  seen  in  her  custody,  and  continued  to 

*  be  so  till  her  death,  it  might  appear  that  either  they  were  not 

*  fatrojed  at  all,  or  the  disappearance  of  them  might  arise  from 
^  ensei  altogether  unconnected  with  that  state  of  insanity.     It  is 

*  wmecgsMiry,  and  might  not  be  expedient  to  anticipate,  at  present, 
'  any  sach  sapposable  cases.  We  only  think  it  necessary  to  make 
^  the  statement,  in  order  that  the  point  may  be  understood  to  be 

*  perfectly  entire,  and  to  explain  what  we  mean  when  we  say  that 

*  we  eu  give  no  other  opinion  as  to  the  su£Bciency  of  the  continued 

*  dcBUfenient  of  the  deceased  as  a  casus  amissionis,  except  that  it 
*Bai  be  judged  of  according  to  the  whole  circumstances  of  the 

Oa  tbe  next  calling  of  the  case,  the  Court  accordingly  allowed 
bocb  pnties  a  proof,  before  answer,  of  their  respective  averments, 
smI  a  coDJonct  probation. 

Beth  parties  led  a  proof,  and  were  afterwards  heard  on  the  whole 
case,  the  Dean  of  Faculty  and  Mr  Cook  being  counsel  for  the  pur- 
saen,  and  Mr  McNeill  and  Mr'Speirs  for  tbe  defenders. 

Oa  advising,  their  Lordships  were  of  opinion  that  the  petitioners 
had  fiuled  to  establish  the  continued  insanity  of  Miss  Bell,  as  above 
libelled,  and  they  therefore  sustained  the  defences. 

At  the  final  advising,  I^ord  Glenke  having  not  been  present  at  Opinion  of 
Shearing  declined  giving  any  opinion ;  but  Lord  Medwyn  stated, 
tkat  at  the  former  advising,  neither  Lord  Glenlee  nor  his  Lordship 
entertained  any  doubts  as  to  the  relevancy  of  the  casus  amissionis, 
bat  that  their  Lordships  had  hesitated  about  the  necessity  of  allow- 
Tsog  an  expensive  proof,  looking  to  the  admitted  state  of  the  facts, 
as  showing  the  sanity  of  Miss  Bell.  The  Lords  Justice-Clerk  and 
Meadowbank  went  fully  into  the  evidence,  which  appeared  to  their 
Lordships  quite  insufficient  to  establish  the  ground  of  action,  in 
whidi  view  I^frd  Medun/n  concurred. 

Lsrd  Medwyn. — The  mateiial  points  which  the  [pursuers  under« 
took  to  establish  are  contained  in  Arts.  29.  and  38.  of  the  amended 
eondescendence.  1.  That  at  the  end  of  January  or  beginning  of 
February  1833,  Miss  Bell  sent  for  Mr  Grace,  when  he  found  her 
l^ready  distressed  from  a  notion  that  her  deeds  were  invalid,  and 
that  the  signatures  were  all  in  the  same  handwriting.     He  found 
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SO  No?,  isaa  k  impoaaible  to  Batisfy  Imt  that  her  suspicions  were  groundless ;  and 
her  conduct,  manner  and  expressions  satisfied  him  in  his  suspicions 
that  she  was  insane.  t2.  Miss  Bell's  incapacity  or  insanity  was  of 
a  confirmed  and  decided  character  by  the  end  of  January :  the  deeds 
were  seen  in  her  possession  by  Mr  Grace,  Dr  Buist  and  others, 
unrevoked  and  unaltered,  in  February  and  March,  when  she  was 
decidedly  insane.  She  laboured  under  delusions  which  indicated 
the  entire  derangement  of  the  reasoning  faculties.  Her  reason  and 
understanding  were  totally  deranged :  she  was  incapable  of  thinking, 
acting  or  judging  soundly,  and  was  insane  from  that  period  till  her 
death,  at  which  time  the  deeds  were  not  found,  having  disappeared. 

Now,  I  never  doubted  the  relevancy  of  these  averments,  althougti 
this  was  the  first  time  in  which,  so  far  as  I  know,  a  deed  was  sought 
to  be  proved  which  was  alleged  to  be  destroyed  in  a  fit  of  insanity. 
My  doubt,  and  Lord  Glenlee's,  was,  whether  there  was  not,  in  pro- 
cess, sufficient  proof  that  the  insanity  was  not  such  as  was  averred ; 
that  it  could  not  possibly  amount  to  the  statement  in  the  conde- 
scendence, which  seemed  to  me  to  be  clearly  disproved  by  evidence 
in  process,  the  effect  of  which  it  was  not  alleged  could  be  taken 
off  or  explained  away  by  the  parole  evidence,  and  whether,  in  such 
circumstances,  parties  ought  to  be  harassed  with  the  expense  and 
delay  and  vexation  of  a  trial  by  jury,  or  proof  by  commission, 
merely  because  the  general  averments  were,  if  standing  by  them- 
selves, sufficiently  broad  to  justify  such  a  proceeding.  The  proof 
was,  however,  allowed,  and  I  think  it  has  most  signally  fEiiled. 
[His  Lordship  then  gave  a  summary  of  the  proof  adduced  on  the 
first  point.] 

As  to  the  second  point,  I  think  the  proof  very  nearly  as  deficient, 
and  certainly  far  from  amounting  to  the  matter  averred.  The  ut- 
most is,  that  Miss  Bell  had  a  delusion  or  hallucination  in  her  mind, 
that  she  was  in  a  state  of  poverty,  and  that  the  bank  notes  which 
she  had  were  forgeries,  and  would  do  no  person  any  good.  In  me- 
dical language  this  is  termed  monomania,  an  erroneous  impression 
on  a  particular  subject;  and  Dr  Mudie  says,  (p.  90,  D.)  *  her  mo- 
<  nomania  consisted  in  her  thinking  that  she  had  neither  money, 
*  nor  goods  or  effects  of  any  kind ; '  and  that  this  continued  from 
the  time  of  her  dismissing  her  servants,  which  was  about  I2th  Ja- 
nuary, till  her  death.  Now,  I  think  the  proof  does  not  support 
this  opinion.  There  are  various  instances  in  which  Miss  Bell 
showed  she  had  a  full  knowledge  that  she  had  money,  goods  and 
effects,  and  showed  judgment  and  reasoning  as  to  the  disposal  of 
them.     [His  Lordship  stated  the  import  of  the  evidence.] 

Now,  as  to  the  settlements,  there  is  no  evidence,  allegation  or 
conjecture  as  to  the  time  or  mode  of  their  disappearance,  except 
that  it  must  have  been  by  Miss  Bell  some  time  between  12th  Ja- 
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wmj  aad  I4tb  September^  aQd  89  it  is  asserted,  and  most  be  80  Nov.  Ig3& 
ikiffi  tkal  it  was  when  she  was  in  a  state  of  utter  insanity  and  ig*    Wy^^ 
BMHtrf  the  acty  nor  without  a  motive,  but  impelled  by  the  notion  otben?. 
^tke  settlement  was  useless,  as  she  had  notbine  to  leave*    Now,  Bruce  and 

tk  kt  diiie  the  settlements  were  seen  was  by  Mr  Grace,  when      1 

Mm  Bell  showed  them  in  Mrs  Fairfowl's:  this  was  before  12th  Opinion  of 
Sesmber.  He  could  not  be  mistaken  as  to  the  time :  it  is  marked  °"'^^' 
Ijrtbe  drcamstance  of  the  place  where  he  visited  Miss  Bell  and 
am  tke  deeds,  which  fixes  the  time  far  more  satisfactorily  than  if 
tkoe  were  do  such  collateral  circumstance  to  fix  the  period.  No 
Me  dK  bat  Mr  Grace  ever  saw  them ;  and  though  he  is  alleged  to 
kfe  leen  them  in  her  hands  afterwards,  in  the  month  of  March, 
tk  proof  certainly  does  not  establish  this.  He  saw  the  outside  of 
fifenibided  like  the  deeds;  but  did  not  even  see  the  titles  on 
tkalsd&  They  might  have  been  revoked :  the  signatures  might 
km  bees  cut  off  or  delete,  or  they  might  have  been  other  deeds 
dtagetker.  From  the  description,  they  were  not  in  the  envelope 
iBtovUdi  Mr  Gray  put  them,  and  which  was  found  in  her  repo- 
fiiones,  after  her  death,  empty.  This,  then,  will  not  establish  that 
tkejr  were  seen  entire  and  uncancelled  after  the  monomania  began. 
Erefi  vithottt  considering  the  medical  opinions  on  the  proof,  this 
is  tke  re«ilt  I  have  arrived  at  on  the  direct  evidence  in  the  cause. 
Sick  being  the  import  of  the  proof,  I  am  relieved  from  the  ne- 
OMttf  of  discussing  the  nice  and  difiScult  question  as  to  the  effect 
is  poiot  of  law,  if  the  fact  of  their  having  been  destroyed  had  been 
pnfed  to  be  during  a  decided  fit  of  monomania,  without  any  pre- 
cise proof  of  the  grounds  which  led  to  their  destruction,  beyond 
^  preioiBptioiis  from  the  personal  features  of  her  malady.  The 
^iishcsse  in  which  it  is  so  broadly  laid  down,  (2  Haggardy  453,) 
te  'nit  is  impossible  to  surmise  what  &ncies  a  deluded  imagination 
^  BSf  tid[e  up  and  act  upon,  it  is  not  necessary  to  connect  that  de- 
'ionoD  with  the  act  done '  to  set  it  aside,  was  very  different  from 
^praent.  Besides,  it  is  scarcely  fair  to  a  judge  to  take  an  insulated 
^'^KnratioQ  expressed  in  general  terms,  without  considering  the  eir- 
^"Muiees  of  the  particular  case,  in  the  course  of  discussing  which 
^oberratioo  is  made.  All  such  observations,  if  not  qualified,  are 
*tk«ttiaetured  by  the  particulars  of  the  case  then  under  adjudi- 
^^^  Consider  the  circumstances  of  that  case  of  Hoby.  The 
pvtj  hid  been  in  confinement :  his  business  had  been  given  up, 
^  bio ihop  sublet:  recently  before  he  had  been  brought  up  from 
^vait  ia  the  country  in  a  state  of  insanity,  and  the  very  day  before 
^  deed  was  executed,  he  had  such  a  delusion  as  showed  his  mind 
^  leased  to  a  very  great  extent.  He  thought  the  statue  on  the 
^  tf  Bloomsbury  church  repeatedly  nodded  at  him,  and  he  could 
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80  Not.  183a  not  be  convinced  that  this  was  fancy ;  and  he  also  fancied  that  his 
nephew  was  becoming  insane  and  would  murder  him.  A  will  made 
under  such  circumstances  might  well  justify  being  set  aside,  with- 
out proceeding  on  the  motive,  that  any  single  delusion  whatever, 
however  little  affecting  the  reasoning  powers  on  all  other  matters^ 
will  incapacitate  a  man  from  disposing  of  his  property  by  will, — a 
rule  of  law  I  hesitate  greatly  to  adopt,  and  more  especially  as  that 
case  may  be  held  well  decided,  without  holding  that  Miss  BeH 
could  not  destroy  a  settlement  so  as  to  make  way  for  her  heirs^at* 

law. 

Therefore,  I  am  for  holding  that  the  pursuers  cannot  succeed  in 
the  present  action. 

The  Lordz  sustained  the  defences,  with  expenses. 


Judgment. 


Act  Btan  ofFac.  (Sope,)  and  A.  S.  Cock.        Alt.  If  JNTnff  and  Spein.        J.  P^ 
Bertram,  W.  a  and  J.  j-  J.  Wright^  W.  S.  Agents.         T.  Clerk. 

R. 
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No.  VIII. 


22d  November  1 838. 


Mrs  ROYDS  and  Others 
against 

JAMES  DENNISTOUN'S  TRUSTEES. 


Testament. — Legacy. — Liferent  and  Feb. — Founds  vpan  the 
just  and  true  construction  of  a  trust-settlemefit^  (1.)  that  the  trus^ 
tees  were  hound  to  invest  and  secure  the  sum  of  £.20^000  for  each 
of  the  truster's  daughters  in  liferent ,  and  for  their  children  respec^ 
tivelg  in  fee  ;  and  that  they  were  not  bound  or  entitled  to  pay  over 
the  principal  sums^  or  any  part  thereof  to  each  or  any  of  the 
daughters  themselves  ;  (2.)  that  the  trustees  were  hound  effectur- 
ally  to  exclude  the  jus  mariti  of  the  husbands  of  each  or  any  of  the 
daughters  as  to  one^Iialf  of  the  provisions^  but  that  it  was  optional^ 
and  in  the  discretion  of  the  trtutees^  to  carry  this  exclusion  to  any 
greater  extent  ;  and,  (3.)  that  the  provision^  as  to  the  succession 
of  the  survivors  and  their  heirs  to  the  legacy  of  any  of  the  daugh- 
ters  who  might  die  without  issucy  was  applicable  to  the  case  of  any 
of  them  so  dying  quandocunqucy  and  not  merely  predeceasing  the 
truster^  so  as  to  import  a  conditional  institution  of  the  survivors 
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ad  tkeir  heirsy  wherely  there  could  be  no  vesting  of  the  fee  of  any  22  Nov.  is.'W. 
^(fe  arifiml  pnmisions  in  any  of  the  daughters^  or  any  power  in  ^^^^^ 
ttfli  to  o^eet  ike  succession  thereto  by  any  deeds^  either  mortis  othen  v. 
amormtervwos.  Trustee. 

Tib  late  James  DennUtoun  of  Oolfhill  left  a  trust-settlement.  Narrative. 
fmibamg  the  following  proTisions  to  the  pursuers,  his  daughters : 
And  to  eaeh  of  Maria  Rebecca  Dennistoun,  Anna  Dennistoun, 
ad  Isabdla  Dennistoun,  daughters  of  my  said  second  marriage, 
I  lesfe  and  bequeath  the  like  sum  of  L.20,000,  over  and  besides 
■f  whale  share  of,  right  to,  and  interest  in  the  property,  means 
ad  estate^  real  and  personal,  which  belonged  to  their  maternal 
grad&ther,  the  late  Edward  Bennet,  Esq.  of  Blackwood,  which, 
ID  iar  a  I  have  right  thereto,  my  said  trustees  are  hereby  autho* 
med  and  instructed  to  surrender,  or,  if  necessary,  convey  to  his 
nidgiand-daughters,  (on  the  latter's  expense,)  with  an  absolute 
Uaige  of  all  debts  or  claims  due  or  competent  to  me  or  my 
nfiraeatatives  against  Mr  Bennet's  estate,  or  my  sdd  daughters  ' 
a*  iis  representatives ;  and  it  is  my  will  that  the  foresaid  legacies 
orpforiaoiis  to  the  said  daughters  of  my  second  marriage  be  paid 
md  secured  as  after  mentioned,  viz.  the  one-half  on  the  lapse  of 
tvD,  and  the  other  of  four  years  after  the  term  of  Whitsunday  or 
MartiDnias  that  shall  first  occur  after  my  death,  with  interest  at 
tk  Tate  of  2^  per  cent,  for  the  first  year,  and  4  per  cent,  for  each 
acceeding  year  till  payment ;  but  excluding,  as  I  hereby  specially 
ociode,  the  jus  mariti  and  all  right  of  property  or  management 
ID  the  husbands  of  my  sidd  daughters,  or  any  of  them ;  and  for 
Kodering  the  said  exclusion  more  efiectual,  as  well  as  better  se« 
coriDg  the  said  provisions  to  my  three  youngest  daughters,  the 
aid  accepting  and  surviving  trustees  and  executors,  or  trustee 
>Bd  executor,  are,  and  is  hereby  specially  empowered  and  in- 
fltrncted  (notwithstanding  any  thing  to  the  contrary  above  writ- 
ta)  to  mvest  or  secure  the  same  in  or  on  heritable  or  moveable 
property,  in  such  terms  and  manner  that  the  relative  writs  or 
docnmeDts  shall  be  payable  or  prestable  to  the  said  respective 
^pteea  themselves,  or  trustees  for  their  or  her  behoof  in  life- 
not,  and  their  or  her  issue  in  fee,  under  the  most  express  exclu- 
M,  a  aforesaid,  of  the  jus  mariti  and  management  of  their  and 
ttdiof  thdr  said  respective  husbands,  to  such  extent  as  the  said 
trvtees  diall  think  reasonable,  and  in  no  event  to  a  less  extent 
tha  L.IO,000  sterling,  of  such  of  the  said  sums  or  legacies  :* 
^  alao  the  following  separate  clause :  ^  But  declaring,  as  it  is 
^^oAj  provided  and  declared,  that  in  case  any  of  the  said 
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22  Hot.  1838.  <  daughters  of  my  second  marriage  shall  decease  without  issue,  the 

<  provisions  of  such  deceasers  or  deceaser  shall  belong  and  be 

<  divided  equally  to  and  among  their  or  her  said  surming  sisters- 
'  german,  children  of  my  said  second  marriage,  and  the  latters* 
^  heirs  or  assigns,  under  the  exceptions,  conditions  and  burdens  be- 
^  fore  expressed/ 

With  a  view  to  the  proper  eonstruction  of  this  claim,  the  pttr<-> 
suers  raised  an  action  of  declarator  against  their  father's  trustees^ 
in  which  they  concluded,  (1.)  That  in  the  event  of  their  marriage, 
the  trustees  were  not  bound  to  invest  or  secure  the  whole  provision 
of  each  in  terms  of  the  deed ;  that  is  to  say,  to  invest  it  &r  the 
benefit  of  each  legatee  in  liferent,  and  her  ismie  in  fee ;  and  that  it 
was  only  obligatory  upon  the  trustees  to  secure  the  sum  of  L..1 0,000 
in  this  manner,  and  to  exclude  the  jus  mariti  from  that  sum,  but 
that  it  was  optional  to  them  to  make  over,  either  to  the  legatees 
themselves,  or  to  their  husbands,  the  other  L.I 0,000;  and,  (2.) 
That  the  provisions  or  legacies  vested  in  each  of  them  respectively, 
from  the  moment  of  the  testator's  death,  was  her  own  absolute  pro^ 
perty ;  and  that  she  was  entitled  to  dispose  of  it  in  any  manner  she 
pleased,  either  gratuitously  or  onerously,  without  any  Umitajfcion  or 
condition  whatever. 


Defendera* 
Pleas. 


The  trustees,  in  defence,  pleaded — (1.)  That  they  were  bound 
to  secure  the  principal  sum  of  L.30,000  to  each  of  the  l^atees  in 
liferent,  and  to  her  issue  in  fee,  carefully  excluding  the  jus  mariti 
of  any  husband  from  affecting  any  portion  of  the  principal  sum  of 
L.20,000  so  settled ;  (2.)  That  they  were  bound  to  exclude  the 
jus  mariti  of  the  husband,  and  his  power  of  management  over  the 
interest  or  {Hroeeeds  of  one*baIf  of  the  principal  sum,  or  L.  10,000, 
but  that  it  was  optional  to  them,  if  it  should  appear  reasonable  and 
right,  in  the  drcumstances  of  each  case,  to  allow  the  interest  or 
right  of  management  of  the  other  half,  or  L.l 0,000,  to  fall  under 
the  jus  mariti  and  power  of  the  husband ;  and,  lastly^  That  siqp- 
posing  any  of  the  legatees  died  without  issue,  she-  had  not  the 
power  of  disposing  or  of  alienating  the  L.20,000  left  to  her,  but 
that  there  was  a  conditional  institution  in  favour  of  her  surviving 
sisters,  who  were  entitled  to  sujcceed  to  the  principal  sum. 


Lord  Ordi- 
fiary's  Inter* 
locutor. 


^  20^i  February- 1 888. — The  Lord  Ordinary  having  heard  the  ooun* 

*  sel  for  the  parties  on  the  dosed  record,  productions^  and  whole 
*-  process,  and  made  avisandum.  Finds,  that  according  to  the  just 

*  and  true  construction  of  the  trust-settlement  of  James  Dennis- 

*  toun,  deceased,  on  which  the  claims  of  the  pursuers  are  rested", 
<  the  defenders   (being  the  trustees  under  that  settlement)   are 
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'hmai  lb  invest  and  secore  die  gun  of  L«2(H000  for  eadk  of  the-  28  n«t.  )838v 
ia  fifisienty  aod  for  their  children  respectirely  ia  fee;'    ^"^v^ 
thtf  they  ve  not  bound  or  entitled  to  pay  over  the  said  prm^  others  v?^ 
of  L.^0,000,  or  any  part  thereof,  to  eaek  or  any  of  tb^-  Dennistoun'tt 

tfaeowelyea :  Finds,  2d0,  That  the  said  defeodess-  "^""''^ 
fifxriially  ta  exdade  the  jas  nmriti  of  the  husbdnds  of<  Lord  CMiV 
r  any  ef  the  aaid  porBaere,  as  to  on^half  of  the  i^ve  pro-*  kl^utor!''^'''' 
>;  hot  that  it  is  optional,,  and  in  the  diaeiietion  of  the  said* 
ta  caiYy  tUa  cxehiaion  to  any  greater  extent :  Finds,* 
'0li0^  That  the  proriaon  ia  the  said  trastniotdeaieDt,  atf  toithe* 
■oa  of  the  sorviviag  pursaersi  and  the  heira  of  such  survi-< 
tm  the  ptomion  of  aay  of  the  said  paniiera  irba  may  die^ 
vitheat  issacv  is^  oo*  ^  ^  understood  to  applyiikg  only  to  the 
ef  aay  af  the  said  pnisuerS  pcedeeeasing  the  truster,  but  aa 
to  the  case  of  any  of  them  dying  withoat  children* 
;  and  that  the  said  prorision  imparls  a  conditional 
aC  the  aornfon  and  their  said  heirs,  whereby  there* 
■  en  he  DO  vesting  af  the  fee  of  any  oC  the  origiitel  provinona  in* 
^'aay  ef  die  said  parsuers,  nor  any  power  in  them  to  affect  the  suc- 

*  emnsn  to  die  said  fee  by  any  deeds,  either  martia  causa  or  inter 
^  visaa;  aad  ta  thia  extent  aastaina  the  Msnees,  assoilzies  the  de-< 
^fcaden^  aad  decerns :-  Finda no  expeasea  due.' 

Note. — *  The  setdement  is  not  very  dearly  expressed,  and  there'  Note. 
'am  chaaes  in  it  which  it  k  not  rary  easy  to  reeofMrile  with  each 
;  bat  the  interlocutor  gives  what  appears  to  the  Lord  Ocdi-* 
ta  be  its  most  probable  meaning* 

*  Osnerally  speaking,  a  destination  (at  least  of  heritage)  to  a* 
^pareat  in  liCsaent,  and  cfaiUten  naocitari  in  fee^  will  raise  a  pre-^ 
^aimpCisn  that  the  £se  aba  was  meant  to  be  given  to  the  parent. 
^  Bat  when  tim  setdement  ia  af  moneys  only,  and  the  whole  is  pri-* 
'■■ity  vested  in  tiastees,  with  diiecdoas  to  give  the  liferent  to 
^  the  parent,  and  the  fee  to  the  children,  die  presnaiptien  is  diffe- 

*  net;  and  in  this  case  there  are  very  strong  indteations  that  it  was* 

*  the  liferent  only  that  was  traly  given  to  the  motheis.  In  the^«^ 
^piHSy  though  there  is  something  Mice:  a  general  dbeotion  to  pay 
'  tier  tlie  whole  sums  mtbia  two  aad  four  yean  after  the  truster^? 
^teh,  it  ia  not  precisely  said  that  they  shall  then  be  paid  over  to 
'  the  danghters  theamelves ;  and  the  direction  is  not  simply  to  pay,- 
'  W  to  pay  and  secure.  Now,  the  direction  to  secnre  can  only  be 
^wMed  (and  it  is  folly  ^[plained)  by  the  subsequent  special  in- 
^ibaedon  ta  invest  in  liferent  and  fee  for  the  express  purpose  of 
^  kcttw  leeaiing.  While  the  direction  to  pay  may  be  equally  satis-* 
*  U  by  aadentandiog  the  payment,  thas  directed,,  to  be  a  pay-* 
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ment  over  by  the  trustees,  not  to  the  daughters  themselves,  but 
to  the  parties  in  whose  hands  it  was  to  be  invested  for  security  ; 
that  is,  for  security  of  the  fee  to  the  children,  and  the  liferent 
only  to  the  mothers.  This  being  a  final  payment,  and  a  delivery 
over  by  the  trustees,  to  whom  alone  the  direction  to  pay  and  se- 
cure is  addressed.  2df  There  is  the  very  remarkable  parentheti- 
cal expression,  by  which  the  special  instruction  to  invest  for  life- 
rent and  fee  is  introduced,  viz.  *  Notwithstanding  of  any  thing  to- 
the  contrary  above  written,'  which  can  have  reference,  apparently, 
to  nothing  but  the  previous  direction  to  pay ;  the  larger  import 
of  which  it  was  evidently  intended  to  restrain  or  qualify  into  con- 
formity with  the  succeeding  special  instruction,  drf.  There  is  the 
clause  providing,  that  in  the  event  of  any  of  the  daughters  dying 
without  issue,  their  provbions  shall  go  to  the  survivors  and  their 
heirs,  which  is  obviously  inconsistent  with  the  supposition,  that 
the  fee  vested  in  them  from  the  moment  of  the  father's  death,  and 
that  they  were  all  entitled  to  have  the  whole  paid  over  into  their 
^own  hands,  either  two  or  four  years  thereafter. 

*  It  seems  quite  impossible  to  read  the  deed  so  as  to  make  the 

*  direction  to  invest  in  fee  and  liferent  imperative  only  as  to  one- 

<  half  of  the  provisions,  and  optional  quoad  ultra.     It  is  thought  ta 

<  be  very  plain,  that  this  discretion  is  given  only  as  to  the  extent 

*  to  which  the  jus  mariti  may  be  excluded. 

<  On  the  other  hand,  the  Lord  Ordinary  does  not  understand 

*  what  the  defenders  mean  by  saying,  (see  their  first  defence,)  that 

*  the  jus  mariti  must  be  excluded  as  to  the  whole  fee  or  principal 
^  sum  of  the  provisions.     The  jus  mariti  could  never  attach  to  any 

*  thing  which  was  not  in  the  wife,  and  therefore  could  not  require 

*  to  be  excluded.  But,  according  to  their  interpretation  of  the 
^  leading  clause,  (which  the  Lord  Ordinary  thinks  the  right  one,) 
^  the  fee  never  could  have  been  in  the  wife.     If  that  interpretation 

*  should  be  found  wrong,  the  Lord  Ordinary  would  be  of  opinion 

*  that  the  option  would  extend  to  the  fee.  At  present  he  thinks  it 
^  relates  to  the  liferent  only. 

*  Though  he  conceives  that  he  has  decided  all  the  points  which 

*  are  properly  raised  on  the  record,  or  which  were  stated  to  him  in 
^  argument,  he  thinks  it  right  to  observe,  that  these  are  not  all  the 

*  points  which  may  be  raised  upon  this  settlement. 

*  There  is  particularly  the  important  point  as  to  what  is  to  be- 

<  come  of  the  fee  of  the  provision  for  the  last  surviving  daughter 

*  and  her  issue,  if  she  and  all  the  rest  were  to  die  without  children. 

*  With  regard  to  the  shares  of  the  two  who  died  first,  the  matter 

*  might  be  clear  enough,  if  full  effect  could  be  given  to  the  deda- 
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ia  the  clause,  that  the  provisioDS  of  sach  predeceasing  28  Nov.  1838. 

*  liMgkten  should  go  to  the  samvors,  <  and  their  heirs  and  assigns '    ^"^V^ 
^goNallj,  though  there  is  some  uncertainty  as  to  the  true  mean-  o^en  v? 

*  If  and  effect  even  of  that  declaration  ;  since,  in  the  first  place,  l>eniiifttoun*« 
'ifthepravisiiHi  for  the  predeceasing  daughters  individually  was  '^^^^^^ 
'ftiijra  provision  of  liferent  only,  no  more  could  go  under  this     Mote» 
'dnse  to  the  survivors,  and  the  fee  would  be  equally  unappro^ 

*  pitted,  as  in  the  case  of  the  last  survivor ;  and,  2£f,  the  clause 

*  cadi  by  dedariog  that  these  accresdng  shares  shall  only  go  to 
'  tke  Mifyivors  *  under  all  the  exceptions,  conditions  and  burdens 
^  befne  expressed/  words  which  it  is  not  very  easy  to  reconcile 
'wilhao  Dolimited  destination  to  heirs  and  assigns  whatsoever* 

'  Bat  holding  the  matter  to  be  clear  as  to  these  shares,  what  Is  to 

*  be  dooe  with  the  L.20,000  provided  to  the  last  surviving  daughter 
^klifieient,  and  to  ber  issue  in  fee,  in  the  event  of  her  dying  with- 
^aitine,  and  there  being  no  issue  of  any  of  the  other  daughters? 
*Itiieertainly  very  anomalous  that  the  whole  provisions  to  which 
'fkU  accidentally  succeeded  by  surviving  her  childless  sisters 
'Md  go  to  her  heirs  and  assigns  whatsoever,  and  that  what  was 
'praaiily  and  exdnaively  provided  for  herself  and  children  should 
'Ml go;  and  it  was  to  avoid  so  awkward  a  result  that  the  Lord 

*  Oidinaiy  was  at  one  time  inclined  to  hold  that  the  fee  of  all  the 
'pronrioDS  was  all  along  in  the  mothers*  But,  satisfied  as  he  now 
'isdatthis  is  not  the  case,  he  would  be  disposed  to  hold,  that  if 
'  Ike  Ittt  survivor  died  without  ever  having  had  issue,  the  fee  of 
'  iter  provision  would  fall  back,  as  not  tested  upon,  or  at  all  dis- 
*paRd  of  by  the  settlement  into  the  residuary  estate  of  the  testa- 
*tor;  bot  that,  if  she  had  at  any  time  had  children  who  lived  after 
*tke  death  of  her  &ther,  though  they  predeceased  her,  the  fee 
'voold  pass  to  the  heirs-general,  or  executors  of  such  children. 
'  TIm  reason  is,  that  if  there  never  were  any  children,  the  trustees 
'coold  hold  the  fee  during  all  the  mother's  life  for  no  existing 
'party;  aod  on  her  death  could  only  be  considered  as^holding  it  for 
'eke  residoary  heirs  of  the  truster;   whereas,   as  soon  as  there 

*  veie  children,  they  held  it  in  trust  for  them,  and  the  right  to  it, 

*  tkoQgh  tospended  as  to  payment  during  the  mother's  life,  truly 
'  mted  in  them,  under  burden  merely  of  the  liferent,  and  passed^ 
' « tbeir  death,  to  their  heirs*general,  for  whom  the  trustees  must 
'aftenratds  be  considered  as  holding  it/ 

Misies  Dennistoun  reclaimed. 

J^  having  been  fully  heard  for  the  reclaimers, 

'^Cmrt^  without  calling  on  the  respondents,  adhered;  Lorcf  judgment. 
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LADY  ANNE  LINDSAY  and  Others 

against 

ROBERT  BALFOUR  WARDLAW  RAMSAY,  and  BAL- 
CARRES  AND  JOHN  WARDLAW  RAMSAY. 

Clause.  —  Trust.  —  Succession.  —  Substitution.  —  Condi- 
tional Institution. —  Where  a  testator  left  a  trust'deed^  by 
tchtch  he  conveyed  to  trustees  his  whole  heritable  property^  generally^ 
under  certain  exceptions^  and  also  his  moveable  estate^  whiA  ex- 
ceeded in  value  the  heritage  — for  payment  of  debt,  legacies^  and 
certain  provisions  to  his  toife  and  younger  children^  and  to  convey 
*  the  residue  and  remainder  of  my  foresaid  real  and  persenalf  or 
<  heritable  and  moveable  estate^  to  and  in  favour  of  his  eldest  son 
nomxTiatim^  and  the  heirs  whomsoever  of  his  body;  whomfaUiug^ 
to  the  second  son  nominattm^  and  the  heirs  whomsoever  of  his  body; 
whom  failing^  to  the  third  and  fourth  sonsj  and  various  other 
*  parties^  who  were  called  in  similar  terms ;  and  the  eldest  son  sur- 
vived  the  testator  a  short  timcj  and  died  without  executing  any  deed 
of  settlement  J  or  altering  hisfather^s  iestinationj  and  before  the  trns^ 
tees  had  conveyed  over  to  him  any  portion  of  the  residue^^-foundf 
that  the  deed  created  a  substitution  in  favour  of  the  second  son^ 
who  was  preferred  in  a  question  with  his  younger  brother^  the  next 
of  kin  of  the  deceased* 

Bva  trnst-dispositioii  and  settlement,  executed  in  1805,  the  deceased 
Robert  Wardlaw  Ramsay  conreyed  generally  his  whole  estates, 
heritable  and  moveable,  but  without  any  special  disposition  of 
the  heritage,  and  excepting  certain  lands  which  were  left  to  de- 
scend according  to  the  ancient  investitures,  to  the  raisers  as  trus- 
tees,  for  the  following  purposes,   viz.   Ist^  For  payment  of  the 
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of  eompleda^  the  title  of  the  trastees,  and  of  execattog  2S  Nav.  isaa. 
Aetmt    fdf  For  payment  of  the  debts  and  ftineral  expenses  of    ^"^V^^ 
Ike  taster.    8d  and  4lA,  For  payment  to  his  wife,  Lady  Anne  otben^ 
LUvjr  othenrise  W^ardlaw  Ramsay,  in  ease  she  should  survive  Ramsays. 
I^sf  certain  aanni ties  in  additioa  to  the  provisions  settled  on  her  ^J^^^ 
If  fhoreootract  of  marriage.     5tk^  To  pay  to  the  yoanger  chil- 
dnes,  <  odier  than  and  except  thie  child  who  may  succeed  to  the  re^ 
*adie  sad  remainder  of  my  said  estate  and  effects,  as  hereinafter 

*  pisfidcd,  of  snefa  a  eum,  in  addition  to  the  provisions  settled  on 
'•aid  diUren  by  my  foresaid  contract  of  marriage,  as  will  make 
*the  pravimn  t*  ea^  of  the  said  children  amount  to  the  sum  of 

*  LiOOO  sterliag,  payable  to  them  at  the  first  term  of  Whitsunday 
<«  MntiBmaB  aftter  my  decease,  widi  a  fifth  part  more  of  penalty 
'is  case  of  failure,  and  the  legal  interest  thereof  from  and  after  the 

*  ail  tena  of  payasent  doriog  the  not  payoMOt ;  but  declaring, 
'  datii  ease  any  of  the  said  children  shall  die  without  leaving  any 
'v31«r  testament,  then  the  one*half  of  the  said  additional  provi- 
^mdall  revert  to  and  form  part  of  the  residue  of  my  said  estate 
*ui  cfects,  and  the  other  half  thereof  shall  be  equally  divided 
'■Mag  my  feasaiaing  children,  other  than  the  child  who  may  suc- 

*  ceed  to  the  said  residue.'  6<A,  For  payment  of  certain  legacies  to 
tke  posons  therein  mentioned* 

The  setenth  purpose  was  as  follows :  *  7<A,  I  hereby  direct  and 
*»fiftini  my  said  trustees,  and  the  acceptors  or  acceptor,  survivors 
'sriorvivorof  them,  to  dispone,  coavey  and  make  over  the  re- 

*  ahe  and  remainder  of  my  foresaid  real  and  personal,  or  heritable 
*t&d  Bioveable  estate,  (excepting  as  aforesaid,)  but  including  in 

*  iwi  residoe  and  remainder  whatever  capital  sum  my  said  trustees 
^ibail  think  fit  to  set  apart  for  answering  not  only  the  aforesaid 
'aUitiooal  annuity  of  Lj600  hereby  provided  to  my  said  wife,  but 
^thodie  foresaid  annuity  of  L.dOO  provided  to  her  by  our  said 

*  ■siriage-contrect,  in  case  the  rents  of  the  lands  and  estate  of 
'  Bilciirfie,  over  which  the  said  annuity  of  L.800  is  secured,  should 
'  be  likely  to  prove  insufficient  for  payment  of  the  said  annuity  of 
^  LdOO,  (the  amount  of  which  capital  sum  so  to  be  set  apart  shall 
'he  left  to  the  discretion  of  my  said  trustees,)  to  and  in  favour  of 
^Witttun  Wardlaw  Ramsay,  my  eldest  son,  procreated  of  the 
'ttrriage  between  the  said  Lady  Anne  Lindsay  otherwise  Ward- 

*  w  Ransay,  and  me,  and  the  heirs  whomsoever  of  his  body ; 
'  vhoBi  tuling,  to  Robert  Balfour  Wardlaw  Ramsay,  my  second 
^aiS)  sod  the  heirs  whomsoever  of  his  body ;  whom  foiling,  to  BaU 
'  arras  Waidhiw  Ramsay,  my  third  son,  and  the  heirs  whomsoever 
^  of  ha  body;  whom  foiling,  to  John  Wardlaw  Ramsay,  my  fourth 
'son,  aod  the  heirs  whatsoever  of  his  body  ;  whom  failing,  to  any 

*  other  800  or  sons  to  be  procreated  of  the  marriage  between  me 
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<  and  the  said  Lady  Anne  Lindsay  otherwise  Wardlaw  Bamsay, 
«  successively  in  the  order  of  their  priority  of  birth,  and  to  the  heirs 

<  whatsoever  of  the  body  of  every  such  son  successively  in  said 

*  order ;  whom  failing,  to  the  eldest  and  every  other  son  to  be  pro- 

<  created  of  my  body  in  any  subsequent  marriage,  successively  in 

<  the  order  of  priority  of  their  birth,  and  the  heirs  whatsoever  of 

<  such  sons  successively  in  said  order ;  whom  failing,  to  the  eldest 

*  and  every  other  daughter  to  be  procreated  of  the  marriage  be- 

<  tween  me  and  the  said  Lady  Anne  Lindsay  otherwise  Wardlaw 

*  Ramsay,  in  the  order  and  priority  of  their  birth,  and  to  the  heirs 

*  whatsoever  of  the  body  of  every  such  daughter  successively  in 

*  said  order ;  whom  iiedling,  to  my  own  heirs  or  assignees  whomso* 

*  ever :  And  it  is  hereby  specially  provided  and  declared,  that  the 

<  residue  and  remainder  of  my  said  estate  and  effects,  appointed  to 

<  be  disponed  and  made  over  to  the  said  William  Wardlaw  Ramsay, 

*  my  eldest  son,  and  his  foresaids,  whom  failing,  to  my  other  chil* 

*  dren  born,  and  to  be  born,  as  above  mentioned,  in  the  order  above 

*  set  down,  is,  and  shall  be  in  full  satisfoction  to  them  of  every  ob- 

*  ligation  or  provision  in  their  favour  incumbent  on  me  by  my  fore- 

*  said  contract  of  marriage,  except  the  settlement  of  my  said  estate 

*  of  Balcurvie,  therein  specially  mentioned.' 

To  this  settlement  the  testator  made  subsequent  additions  in  1832 
and  1833,  by  which  he  increased  the  provisions  of  some  of  the 
younger  children. 

The  testator  died  on  the  12th  April  1837,  and  was  survived  by 
his  four  sons,  viz.  William,  Robert,  Balcarres,  and  John  Wardbiw 
Ramsay. 

The  eldest  son,  William  Wardlaw  Ramsay,  died  at  Damascus 
on  the  I5th  June  1837,  unmarried  and  intestate,  survived  by  the 
rest  of  the  brothers,  and  leaving  no  deed  whatever  to  regulate  his 
succession,  or  altering  the  destination  contained  in  his  father's 
settlements.  Prior  to  his  death  the  trustees  had  not  executed  any 
conveyance  to  him  of  the  residue  of  the  trust-estate,  nor  of  any 
part  of  it.  The  whole  of  the  residue  thus  remained  vested  in  the 
persons  of  the  trustees. 

After  payment  of  debt,  and  special  legacies  and  provisions,  there 
remained  a  very  large  residuary  estate,  consisting  of  lands  of  nearly 
L.1700  a- year,  and  of  debts  heritably  secured  to  the  amount  of 
L.  13,000,  and  of  moveable  property  to  the  extent  of  L.1 11,000. 

The  trustees  brought  this  action  of  multiplepoinding,  for  the  pur* 
pose  of  paying  the  residue  to  the  party  entitled  to  it,  and  to  have 
the  rights  and  interests  of  the  different  members  of  the  family  as- 
certained and  adjusted. 


Robert,  the  second  son,  claimed  the  whole  residue,  under  the 
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iiBpoMd  on  it  by  the  testator,  pleadinffj — By  virtue  of  the  23  Nov.  1838. 
nhnkiitioii  GODtaioed  in  his  fiBtther's  trust-deed  and  settlement,  the     "^"^V^^ 
ebinat,  in  the  event  which  has  taken  place,  the  death  of  his  eldest  othen^v.'" 
knckr,  and  the  drcaoistances  that  have  occurred,  has  right  to  the  Ramsays. 
fUe  residoe  of  the  trnst^estate,  subject  to  the  burden  of  Lady 
ine  Wardlaw  Ramsay's  annuities,  and  the  trustees  are  therefore 
kMud  to  execute  a  conveyance  thereof  in  his  favour,  or  otherwise 
tsmkeover  the  same  to  him  accordingly,  and  founded  on  the  fol- 
loviapaathoridea  and  cases ;  3  ErsL  8.  44 ;   Campbell,  June  12. 
1740, (14)855,) and  Feb.  17.  1743,  (I  Craiffie  and  Stewart,  p.  843) ; 
EobertiOD,  June  2.  1742,  (8202,)  and  EbJk.  voce  Legitim,  No.  6 ; 
Snitfa,  May  27. 1801,  {Did.  voce  Substitute  and  Conditional  Institute, 
App.  No.  1.) 

Tk  younger  brothers,  in  the  character  of  executors  qua  next  of 
la «( William,  of  whom  Robert  was  the  heir-at-law,  claimed  to 
ke  fRfared  equally  to  the  residue,  at  least  to  all  that  portion  which 
Mmi  condst  of  landed  property,  pleading, — As  the  residue  was 
raioi  in  William  Wardlaw  Ramsay  at  the  period  of  his  death, 
Silas  the  clause  directing  the  trustees  to  convey  and  make  over 
tbemae  to  him,  and  the  heirs  whomsoever  of  his  body,  whom  fail- 
iag^  to  Robert  Balfonr  Wardlaw  Ramsay,  &c.  was  only  a  condi- 
tinal  iostitation,  which  was  evacuated  by  William  Wardlaw 
BasiSBy  having  survived  his  father,  the  claimants,  as  their  brother's 
itpraeatatives,  are  entitled  to  the  residue,  at  least  to  that  portion 
tkeieof  whidi  does  not  consist  of  landed  property,  and  founded  on 
tke  following  authorities  and  cases ;  3  Stair,  5.  51 ;  Dirleton,  voce 
SdtHiutim  in  L^acies  ;  3  Bank.  S.  44 ;  Cousland,  July  20.  1609, 
(14,845);  Leitch,  Feb.  22.  1623,  (18^846);  Dickson,  Feb.  23. 
1697,(14,851);  Brown,  June  2.  1792,  (14,863,  and  BeWs  Cases, 
8vo,pl310);  Davidson,  Feb.  1&  1828;  Johnstone,  June  28. 
1831. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note: 

*  201ft  June  1838. — The  Lord  Ordinary  having  heard  parties'  Lord  Ordi- 

*  pioeurators,  and  considered  the  process  and  productions,  Finds,  J^'^'*  ^"^'' 
'  that  by  the  trust-deed  and  settlement  of  the  late  Robert  Ward* 

'  hm  Ramsay,  the  trustees  are  directed  to  <  dispone,  convey  and 
**  make  over  the  residue  and  remainder  of  my  foresaid  real  and  per* 
^  tonal,  or  heritable  and  moveable  estate,  to  and  in  fevour  of  Wil- 
"  iiui  Wardkw  Ramsay,  my  eldest  son,  and  the  heirs  whatsoever 

*  of  Us  body  ;*  whom  foiling,  to  his  second  son,  Robert  Balfour 
'  Wardlaw  Ramsay,  the  claimant,  and  the  heirs  whatsoever  of  Lis 
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body ;  whom  fiiiliog,  to  his  other  sons,  and  various  other  parties 
Dominadm,  ealled  in  similar  terms:  Finds,  that  this  clause 
created  a  substitution  in  favour  of  the  various  parties  thus  called 
to  the  succession  in  their  order  after  the  said  William  Wardlaw 
Ramsay;  and  therefore,  and  in  respect  that  the  said  William 
Wardlaw  Ramsay,  although  surviving  the  truster,  died  before  any 
conveyance  was  executed  by  the  trustees,  and  without  leaving  any 
deed  altering  the  foresaid  substitution,  repels  the  claim  of  Bal* 
canres  Wardlaw  Ramsay  and  John  Wardlaw  Ramsay ;  ranks  and 
prefers  the  said  Robert  Balfour  Wardlaw  Ramsay,  the  first  sub- 
stitute, to  the  whole  fund  in  medio,  and  decerns  in  the  preference, 
and  against  the  raisers  of  the  multiplepoinding  for  payment  ao* 
cordingly ;  but  finds  no  expenses  due,  and  decerns.' 
Note, — <  Whatever  disposition  there  might  at  one  time  have  been 
to  apply,  to  questions  of  this  kind,  general  rules  dependent  on  the 
heritable  or  moveable  character  of  the  succession,  the  Court,  in 
all  the  later  cases,  seem  to  have  discarded  such  tests,  and  to  have 
adopted,  as  the  only  ground  of  decision  in  each  particular  case, 
the  intendon  of  the  testator,  as  fairly  inferred  from  the  terms  in 
which  he  has  expressed  himself.  Following  this  course,  the  Lord 
Ordinary  thinks,  that,  even  if  the  question  here  had  regarded  a 
pure  legacy  of  a  sum  of  money,  the  expressions  employed  must 
have  been  held  to  import  a  substitotion,  and  not  a  conditional 
insdtution  of  the  various  pardes  called  in  their  order.  These  ex- 
pressions are  clearly  and  almost  technically  words  of  snbsdtudon, 
being  to  the  eldest  son  and  the  heirs  of  his  body  ;  whom  failing^  to 
the  second  son,  and  the  heirs  of  his  body  ;  whom  failing,  to  the 
third  son,  &c. ;  *  whom  failing^  to  any  other  son  or  sons  to  be  pro- 

*  created  of  the  marriage  between  me  and  said  Lady  Anne  Lind- 
say otherwise  Wardlaw  Ramsay,  successively  in  the  order  of  their 

*  priority  ofbirthy  and  to  the  heirs  whatsoever  of  the  body  of  every 

<  such  son  successively  in  said  order,'  &c.  However,  then,  a  dea- 
tination  of  this  kind  might  have  been  altered  by  the  act  of  the 
subsdtute,  or  exdoguished  by  actual,  payment  of  the  legacy,  the 
efficiency  of  the  substitution,  even  in  the  case  of  moveables. 
Unless  so  altered  or  exdnguished,  has  been  repeatedly  recognised 
by  the  Court,  and  that,  too,  in  virtue  of  expressions  much  more 
ambiguous  than  those  now  under  consideration. 

<  In  the  case  of  Campbell  v.  Campbell,  &c.  12th  June  1740, 
(Afor.  14,855,)  the  bequest  of  goods,  money,  and  effects  to  the 
testator's  father,  John  Campbell,  '  and,  in  case  of  his  decease,  to 

<  his  sister  Margaret,'  was  sustained,  as  importing  an  effectual 
subsdtudon ;  and  this  judgment  was  affirmed  in  the  House  of 
Lords. 
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*  Agiiiii  in  the  case  of  RobeitBoa  v.  Kerr,  2d  June  1 742,  (ibid.  83  Nov.  16M 
«M8;)  IB  vkicfa  a  question  luroee  regarding  the  legitim  falling  to    ^^^^^ 
'tkepartj  wiw  was  abo  kistitate  in  the  testament,  it  was  clearly  othen  v.^ 
'idbni  far  granted,  that  the  sabsdtvtion  was  in  itself  good.     The  Ramwys. 

*  kfsat  there  was  <  to  William  Robertson,  only  child  of  the  tea*     ^^ 
'■tttor,  and  the  hehra  of  his  body;  whom  failing,  Jean  Kerr,  the 
^lertatoi^s  aponae.'     William  Robertson,  the  child,  surriired  the 

^  totitor,  and  died,  when  a  claim  was  made  by  a  brother  of  the  tes*- 
^Istor,  as  beir  in  mobiUbos  of  the  child,  for  that  part  of  the  socees- 
'  MB  which  consiated  of  the  legitim  supposed  to  be  due  to  the  child 

*  SB  the  death  of  his  lather.     The  claim,  so  limited,  was  sustained ; 

*  bat  ft  is  hardly  necessary  to  obsenre,  that  if  the  words  in  the  tes- 
had  not  been  held  to  io^Mrt  an  eifectaal  subslitation,  the 

ifl  BMriiilibBS  most  have  taken  the  whole  succession. 
'  AcBse  reaenibfiiig  this  last  again  occorred  in  1801,  (27th  May,) 
'  Smik  «,  Grieve,  (ibid.  Jpp*  Ne.  1,  SttbttiMe  a$ui  Conditional  Jn* 
'iCiUL)     There  the  conveyance  was  by  James  Smith  to  Harriet 

*  SbM,  his  natural  daogfater,  and  the  heirs  whatsoever  of  her  body  t 
'vfcsBi  failing,  to  James  S^ith,  second  son  of  Robert  Smith,  &e. 
'  Rniet  Smith  was  married  to  Thomas  Giteve,  and  died  a  short 

*  tiae  after  her  fetber ;  and  a  competition  arose  between  her  hos*^ 
'  hud,  feanding  on  the  constructive  assignation  arising  from  the 

*  Bsniage,  and  James  Smith,  the  substitute.  By  the  judgment  of 
'the  Court,  it  was  found,  that  the  husband  <  had  right,  jure  mariti^ 
*^  ts  <»e^haif,  and  that  the  substitute  had  right  to  the  other  half.' 
^  The  gRNmds  npon  which  this  conclusion  was  arrived  at  are  not 
'  very  intelfigible  from  the  report ;  hot  it  is  clearly  a  judgment  de* 

*  tomiBing  the  efficacy  of  the  form  of  expression  there  employed, 
'  being  identical  with  that  used  here  as  creating  a  valid  substitution 

*  n  mofeables.  And  it  is  to  be  observed,  that  this  case  is  posterior 
'IsthatofBrowB'v.  Coventry,  2d  Jan.  1792,  (ibid.  14,668;  BelFi 

*  CoMMf  8vo,  p.  810,)  mainly  founded  on  on  the  other  side.  In  this 
'  last  case,  no  doubt,  the  decision  was  in  favour  of  the  representa* 
^  tires  of  die  legatee,  in  competition  with  the  party  claiming  as 
'  sabstitnte.  But  there  was  a  specialty  in  that  case ;  and  from  the 
'  OMre  detailed  report  of  it,  that  specialty  does  appear  to  have  been 

*  held  by  some  of  the  Judges  as  materially  affecting  the  question. 

*  There  Janet  Brown,  the  institute  in  the  fee  of  the  legacy,  sur- 

*  vived  the  testator  nnd  the  liferentrix  of  the  legacy ;  and  on  the 

*  death  of  the  liferentrix,  the  father  of  Janet  Brown,  as  her  admiois- 

^  tiator>in-law,  *  sued  Coventry,  the  executor,  for  payment,  and  ob» 

« tained  decree;'  {Sep.  Fac.  ColL,  j9far.  14,868.)     But,  before  the 

'  msBcy  was  paid,  the  institute  died,  when  Brown,  the  father,  hav- 

*  ing  confirmed  as  the  executor  of  his  child,  raised  an  action  against 
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the  executor,  Coventry,  who  pleaded  the  substitution  contained 
in  the  deed  in  bis  favour.  This  specialty  was  of  some  importance, 
as  there  might  be  grounds  for  holding  the  decree  obtained  by  the 
legatee  to  be  equivalent  to  payment  in  a  question  regarding  the 
evacuation  of  the  substitution  ;  and,  accordingly,  of  the  five  Judges 
whose  opinions  are  given,  two,  namely.  Lord  Eskgrove  and  Lord 
Monboddo,  expressly  founded  upon  that  circumstance  as  being 
equivalent  to  payment. 

*  In  the  next  case,  and  the  latest  that  occurred  on  the  subject, 
that  of  Johnston  v.  Johnston  and  Greig,  28th  June  1831,  the 
claim  of  a  party  founding  on  a  supposed  substitution  was  rejected. 
The  deed  provided,  that  *  in  the  event  of  the  death  of  either  of 

the  said  John  and  Wilhelmina  Johnston,  without  lawful  children, 

<  the  survivor  shall  succeed  to  the  share  of  the  predecessor ;  and  in 
the  event  of  the  death  of  both  without  lawful  children,  the  said 

<  Jane  Whittet  and  her  foresaids  shall  succeed  to  the  whole  of  what 

<  is  herein  provided  to  them.'  Wilhelmina  died  before  attaining 
majority,  and  without  issue ;  and  John  Johnston  died  after  majo- 
rity, without  issue,  and  intestate ;  and  the  competition  between 
the  representatives  of  John  Johnston  and  Jane  Whittet,  then  Mrs 
Greig,  was  decided  in  favour  of  the  former.  But  the  judgment 
went  exclusively  upon  the  special  terms  of  the  clause,  which  was 
held  to  render  the  right  of  Jane  Whittet  dependent  on  the  death  of 
John  and  Wilhelmina  Johnston  without  lawful  children,  and  da- 
ring minority ;  and  looking  at  the  opinion  given  in  the  report  of  that 
case,  there  is  little  reason  to  doubt,  that  if  the  destination  had  run, 
as  it  does  here,  to  the  legatee  and  the  heirs  of  his  body,  whom 
failing,  to  Jane  Whittet,  &c.  such  a  destination  would  have  been 
read  as  a  substitution,  and  eflFect  given  to  it  accordingly. 

*  But  there  are  circumstances  in  the  present  case  which  distin- 
guish it  from  mere  cases  of  legacy,  and  which  strengthen  most 
materially  the  presumptions  of  a  substitution  otherwise  deducible 
from  the  form  of  expression.  There  is  here  no  direct  bequest  of 
money,  but  a  conveyance  of  the  whole  eflFects,  heritable  and  move- 
able, of  the  testator  to  certain  persons  in  trust  for  certain  pur- 
poses, and  concluding  with  a  direction  to  dispone,  convey  and  make 
over  the  whole  residue  in  the  terms  already  quoted. 

*  Now,  although  the  largest  proportion  of  the  succession  consisted 
of  moveables,  yet  the  conveyance  included  a  landed  estate  of  nearly 
L.1700  a-year,  and  heritable  bonds  to  the  amount  of  L.  13,000  ; 
as  to  both  of  which  there  can  be  no  doubt  that  the  substitution  is 
eflFectual ;  and  it  is  further  to  be  remarked,  that,  by  calling  the 
heirs  of  the  body  of  the  institute  and  the  other  parties,  expres- 
sions exclusive  of  executors,  the  testator  declared,  with  sufficient 
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hb  intention  that,  in  so  far  as  the  succession  depended  23  Nov.  183a 

*  wfm  the  deed,  the  inoYeables  were  not  to  be  separated  from  the    /^V^*^ 
*lieiitage.     In  these  circumstances,  then,  considering  that  the  oihere^v.^ 
^Mterbere  did  notbeqneath  his  moveable  property  directly,  but,  lUmsays. 

*  Iff  asking  it  over  to  trustees,  created  a  jus  crediti  against  those     ^^^ 
'tatees;  and  combining  the  moveables  with  his  large  heritable 

*  property,  destined  that  combined  right  of  credit  in  the  form  pecn- 
'  liviy  appropriated  to  substitution,  and  confessedly  effectual  in  a 
'  lahititotion  in  regard  to  one  of  the  portions  of  the  gross  succession, 

*  the  Lord  Ordinary  thinks  that  the  construction  of  the  clause,  as 
'  hnportuig  a  conditional  institution,  is  equally  inconsistent  with  the 

*  fim  of  die  clause  and  the  presumable  intention  of  the  truster. 

'  The  case  in  favour  of  substitution  here  is,  in  every  particular, 
*Bidi  stronger  dian  the  case  of  Duncan  v.  Myles,  27th  June 

*  1809.  There  the  truster  made  over  his  whole  property  to  trus- 
'  tees  far  bis  wife,  Mary  Beveridge,  in  liferent ;  and  L.200  of  the 
'ieeiai  to  be  held  by  the  trustees  for  behoof  of  the  truster's 

*  koAer  in  liferent,  and  *  for  behoof  of  the  children  of  his  body ; 
"ttd  isiling  thereof,  for  the  behoof  of  Sophia  Beath,  her  heirs  and 
'^awgnees,  in  fee/  The  fee  of  the  sum,  then,  thus  burdened  with 
^a  double  liferent,  was  held  by  the  trustees  for  the  children  of 
*Difid  Beath;  whom  &tling,  Sophia  Beath.  The  children  of 
'  Ikvid  Beath  survived  both  liferenters,  and  died  soon  after ;  and 
'  the  coiapetitioii  lay  between  the  general  representatives  of  those 

*  cUldren,  the  institutes,  and  the  representatives  of  Sophia  Beath, 

*  tke  tobstitate.     It  was  determined  in  favour  of  the  latter.     In 

*  the  report  of  the  opinion  of  the  Court,  it  is  said,  indeed,  that  the 

*  i^aey  <  never  vested  in  the  children  of  David  Beath ;'  and  in  one 

*  teoie  that  was  true,  as  the  legacy  continued  to  be  held  by  the 

*  tnutees.    But  as  the  children  survived  both  liferenters,  it  is  clear 

*  tiiat  the  jus  crediti  under  the  trust,  and  even  the  jus  exigendi,  bad 

*  Tested  in  the  children,  just  as  those  rights  vested  in  William 
'  Wardlaw  Barasay  in  the  present  case,  so  that  the  judgment  truly 

*  decided  the  efficacy  of  such  a  substitution. 

'  The  Lord  Ordinary  has  only  farther  to  remark,  that  the  case 
*of  Davidson  against  Dobie,  12th  Feb.  1828,  though  in  one  par- 
'  ticalar  resembling  the  present,  namely,  the  interposition  of  a 
'trust,  differed  materially  from  it  in  all  the  important  circum- 

*  ttsQces  on  which  the  inference  in  favour  of  the  testator's  inten- 

*  &Q  to  create  a  substitution  obviously  depends,  and  does  not  ap- 

*  pear  to  him  to  have  fixed  any  principle  applicable  to  the  present 


The  younger  children  reclaimed*     At  the  advising. 
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iSKor.  18Sa  Lord  Preddent.'^l  agree  wkh  the  Lord  Ordinary  in  tbinking 
tlNit  (be  inteBtion  of  tke  teitator  must  be  tbe  ground  on  which  our 
deeision  is  to  be  founded.  I  go  on  the  seventh  purpose  of  the 
deed ;  and  there  appears  to  me  to  be  no  reason  why  that  purpose 
should  not  be  followed  out,  according  to  the  expressed  intentsoa  of 
the  testator.  The  clause  declares  that  tke  residne  is  to  go  to  tke 
eMest  sen ;  whom  finling,  to  tke  second ;  whom  fniliBg,  to  th^ 
others  in  their  order*  The  residue  consisted  of  a  considerable 
keritabie  and  a  still  greater  moveable  estate,  and  this  was  destined 
in  the  manner  I  have  just  stated, — special  provisions  being  made  for 
behoof  of  the  younger  children.  There  can  be  no  doubt  that  th^ 
substitution  was  valid  as  to  the  heritage,  and  I  cannot  see  any  inten- 
tion that  the  moveable  fuods  shonkl  be  separated  from  it ;  and  as  the 
eldest  son  died  intestate^  I  think  the  second  son  mast  be  preferred^ 

Ltord  Mackenzie, — It  is  impossible  not  to  hold  that  the  doctrine 
of  substitution  in  moveables^  and  in  legacies^  is  a  principle  in  ouf 
law.  Now,  this  is  a  strong  case  for  the  application  of  this  doctrine  ^ 
for  here  there  is  a  substitution,  according  to  feudal  style  and  language, 
of  the  residue,  heritable  and  moveable ;  and  it  is  meant  to  have 
effect  for  a  great  length  of  time^  as  an  entail  to  a  series  of  children 
and  their  heirs.  It  conveys  the  heritage  coupled  with  the  move* 
ables ;  and  it  is  ado'icted  in  argument,  that  so  for  as  the  keritage  is 
concerned  there  is  an  effectual  snbstitutioD,  and  not  merely  a  con- 
ditional institution.  I  accordingly  agree  with  the  Lord  Ordinary. 
If  we  were  to  look  merely  to  conjecture,  and  not  to  the  decisions 
of  the  Court,  even  then  I  should  be  of  opinion  that  the  moveables 
were  substitoted  in  the  same  way  as  the  heritage ;  for  I  think  the 
intention  to  do  that  is  clearly  expressed  by  tke  testator,  when  be 
makes  it  go  not  to  executors,  but  in  an  unbroken  line.  I  do  not  see 
any  ground  for  interfering  with  tke  rule,  that  a  substitution  in 
moveables  may  have  effect,  especially  where  the  intention  is  sO 
clearly  expressed  as  here.  I  agree  entirely  with  the  Lord  Ordi- 
nary ;  and  particularly  so,  seeing  that  we  have  the  strong  circum- 
stance of  its  being  admitted,  that,  in  regard  to  the  keritage,  there  is 
no  doubt  of  the  substitntion. 

Lord  Corehouse. — The  question  raised  here  is,  whether  this  be  a 
substitution,  or  merely  a  conditional  institution.  It  is  settled  long 
ago,  that  there  may  be  a  substitution  in  moveables,  as  well  as  in 
heritage.  I  accordingly  agree  in  what  is  stated  by  the  Lord  Or- 
dinary, «nd  also  by  Lord  Mackenzie,  that  this  is  merely  a  question 
of  intention ;  whilst  I  concur  in  the  reasons  they  have  stated.  The 
present  is  a  broader  case  for  the  application  of  the  doctrine  of  sub- 
stitution than  any  of  those  which  have  been  quoted.  Here  is  the 
language  of  substitution,  such  as  is  met  with  in  entails.     The  tes- 
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Mr  Bines  bb  whole  property,  heritable  and  moveaUe,  in  one  23  Nov.  1838. 

loUlBtioD ;  and  it  is  admitted,  ao  fiur  as  the  heritage  is  concerned,    Vii^y^^ 

ihttketeisan  effectual  substitution.     Since  that  is  admitted,  I  Lmdiajand 

tkak  die  intention  was  that  the  moveables  should  not  be  separated  Ranaajs. 

im  ik  heritage*     The  only  case  that  would  seem  to  raise  a  diffi-      7T^  ^ 

dff  ii  the  case  of  Davidson  v.  Dobie ;  but  there  the  testator  did  court. 

Mtcxpeet  that  there  wooU  have  been  any  thing  but  a  very  small 

nplas,  if  say ;  for  he  says,  *  if  there  be  any/    Now,  that  is  some- 

vlHtnaikr  to  what  takes  place  in  regard  to  an  ezcambion  of  en^- 

Ad  property,  where,  if  the  sniplns  be  great,  it  is  entailed  on  the 

ane  leiies  of  heirs ;  but  where,  if  trivial,  it  is  directly  paid  to  the 

ias  is  possessioD.    To  my  mind  the  intention  is  clearly  expressed, 

tbt  kke  property,  heritable  and  moveable,  was  to  go  together.     I 

Med  aot  go  into  the  cases  farther  than  to  say,  that  I  i^ree  with 

lb  IGDer,  in  his  paper,  where  he  gives  the  proper  explanatiiHi  in 

itprits  the  cases  of  Brown  v.  Coventry,  and  Johnston  v.  Greig ; 

niligree  in  his  explanation.     It  is  of  no  consequence  what  dif- 

ieaUo  may  be  raised  on  these  cases  now,'  for  the  Court  held  in 

M  itX  there  was  a  sabstitution. 

Lrrd  GiUies, — I  concur  with  your  Lordships  and  the  Lord  Qr^^ 
wDvy. 

The  Omri  accordingly  adhered,  except  on  the  point  of  expenses;  judgment, 
vkidi  diey  directed  to  be  paid  out  of  the  trust-fund. 

lad  Ordiaary,  Jk22er«m.         Alt.  Dean  o/Fae,  f  Hope  J  MUlar.  Alt  SoL'Ge% 

(BAafird;)  Whigham.  Stevenson  ff  Yuk,  W.  S.  and  A.  Smith,  W.  a 

igeib.        B.  Clerk. 

C.  R. 


SECOND  DIVISION. 
No.  X.  ^Sd  November  1838. 

THOMAS  GRIEVE,  Db  Whlsh's  Tmstbx, 

against 

ANGUS  WELSH,  AGNES  TULLOCH  awd  JAMES 

TULLOCH,  Claimants. 

TisrAMsiiT.  -^  Liferent  anb  Fbe.  —  Case  in  which  a  party 
temeyed  his  tohtie  property  to  trustees^  for  behoof  of  his  brother 
m  dster^  *  during  aU  the  days  of  their  lives,  for  their  l^ent 
'  lue  sMenarlyj    and  en  their  decease  tnfanour  of  other  parties  in 
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liferent  and  fee  ; — -faundj  upon  a  proper  construction  of  the  deedy 
that  on  the  decease  of  the  sister y  who  had  survived  the  testator ^  the 
brother  was  entitled  to  the  entire  liferent. 

Dr  William  Welsh,  physician  in  Moffat,  executed  a  disposition 
and  deed  of  settlement,  whereby  he  disponed  his  whole  estate  and 
effects,  heritable  and  moveable,  which  should  pertain  and  belong  to 
him  at  the  time  of  his  death,  <  to  and  in  favour  of  the  said  Angus 
'  Welsh  and  Sarah  Welsh,'  (his  brother  and  sister)  ^  in  liferent,  during 

*  all  the  days  of  their  lives,  for  their  liferent  use  allenarly,  and  on  their 

*  decease  to  the  said  Janet  Smith,'  (daughter  of  the  said  Sarah 
Welsh)  <  also  in  liferent,  during  all  the  days  of  her  life,  for  her  life- 

*  rent  use  allenarly,  and  to  the  child  or  children  who  may  be  law- 

<  fully  procreated  of  her  body  in  fee ;'  and  failing  them,  to  the  other 
persons  mentioned  in  the  deed.  The  deed  also  contained  a  clause 
binding  the  testator,  his  heirs  and  successors,  ^  to  infeft  and  seise 
^  the  said  Angus  Welsh  and  Sarah  Welsh  in  liferent,  for  their  life- 

<  rent  use  allenarly,  and  on  their  death  the  said  Janet  Smith  in 

<  liferent,  for  her  liferent  use  allenarly,  and  the  child  or  children 

<  to  be  lawfully  procreated  of  her  body  in  fee.' 

There  was,  inter  alia,  the  following  provisions ;  *  Second,  That 

<  the  yearly  rents,  profits  and  interests  arising  from  my  heritable 

<  and  moveable  property,  shall  be  uplifted  and  received  by  my  trus- 

<  tees  after  named  and  designed,  as  they  severally  may  fall  due, 

<  and  by  them,  or  the  survivor  of  them,  paid  to  the  said  Angus 

<  Welsh  and  Sarah  Welsh,  during  their  lifetime,  share  and  share 

<  alike,  and  upon  their  death  to  the  said  Janet  Smith  while  in  mino- 

<  rity  or  before  her  marriage :  Thirds  That  in  the  event  of  the  said 
^  Sarah  Welsh  predeceasing  the  said  Angus  Welsh,  the  said  Janet 

<  Smith  shall  be  entitled  to  the  one-half  of  the  said  yearly  rents, 

<  profits  and  interests  arising  from  my  said  heritable  and  moveable 
^  estate,  alongst  with  the  said  Angus  Welsh,  during  his  lifetime.' 

Thomas  Proudfoot  and  Thomas  Grieve  were'  the  trustees  and 
executors.  The  testator  died  in  May  1829.  Mr  Grieve  was  the 
only  accepting  and  acting  trustee. 

Janet  Smith  married  James  TuUoch,  weaver  in  Moffat,  and  died 
in  September  1830,  leaving  a  daughter,  Agnes  TuUoch,  a  minor. 
Sarah  Welsh  survived  her  daughter  a  considerable  time,  having 
died  in  October  1832.  Grieve  continued  to  uplift  the  proceeds 
of  the  trust-estate,  and  pay  them  over  to  Angus  and  Sarah 
Welsh,  and  on  the  death  of  Sarah  to  Angus  Welsh  alone,  as 
having  right  to  the  whole  after  her  death.  But  Agnes  TuUoch, 
and  James  TuUoch,  her  father,  as  her  administrator-ln-law,  now 
disputed  the  right  of  Angus  Welsh  to  the  whole  annual  proceeds  of 
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the  tnwt-estate  after  Sarah's  death,  and  brought  the  present  pro-  23  Nor.  1938. 
cesB  of  multiplepoinding  in  the  name  of  Grieve,  the  trustee,  to  have  ^j^^J^CiVu*. 
the  liffhts  of  the  parties  determined.  tee  v.  WeiiJi 

^  and  Others. 

Ancnis  Welsh  claimed  to  be  preferred  upon  the  fund  in  medio  for  ciaimMis' 
tlie  whole-  annual  proceeds  of  the  trust-estate  after  the  death  of    ^^* 
Sarah  Welsh,  and  during  his  life,  and  pleaded^  that,  according 
to  the  sound  and  legal  construction  of  the  testator's  deed,  he  was 
entitled  to  the  whole  annual  proceeds  after  Sarah's  death,  and 
daring  his  own  lifetime. 

Acnes  and  James  TuUoch  pleaded — 1  •  That  according  to  the  just 
J^  «»«ru»U»  rf  *,  pro™™,  of  *.  d«d  .f  .e«le««.t, 
the  liferent  of  Angus  Welsh  was  limited  to  a  half  of  the  free  an- 
nual profits ;  and,  2.  That  the  right  to  the  other  half,  which  was 
provided  to  be  liferented  by  Sarah  Welsh  and  Janet  Smith,  had, 
in  consequence  of  their  deaths,  devolved  upon  the  claimant,  Agnes 
Tolloch,  who  was  nearest  heir  to  her  mother,  Janet  Smith,  and 
fiar  of  the  estate  in  terms  of  the  settlement. 

<  12^  May   1838 The   Lord  Ordinary '  <  finds  that  the  Lord  Ordi. 

daimant,  Angus  Welsh,  is  entitled,  in  terms  of  his  claim,  to  the  U^'J^r?'"^'" 
whole  annual  proceeds  of  the  trust-estate  from  and  after  the  death 
of  Sarah  Welsh,  and  during  the  claimant's  own  lifetime  ;  prefers 
bim  accordingly,  and  decerns :  Finds  no  expenses  due  to  either 
party.' 

JNoie. — <  This  is  rather  a  nice  case.  The  whole  question  is  on  Note. 
the  just  and  legal  construction  of  the  settlement  in  the  clauses 
constitutmg  and  regulating  the  right  of  liferent  given.  There 
certainly  are  rules,  derived  from  the  civil  law,  which  have  some 
application  to  that  question ;  but  the  governing  rule  is,  that  the 
intention  of  the  testator  must  prevail,  in  so  far  as  that  intention 
is  expressed,  or  can  be  reasonably  ascertained  from  the  whole 
daoses  of  the  deed. 

*  The  testator,  <  for  the  love  and  favour  which  he  bears  to  Angus 
^  Welsh,  in  Mofiat,  my  brother,  and  Sarah  Welsh,  also  in  Mofiat, 

my  sister,  and  to  Janet  Smith,  daughter  of  my  said  sister,  and 

for  other  good  causes  and  considerations,'  conveys  directly  his 
'^whole  heritable  and  moveable  property  ^  to  and  in  favour  of  the 
**  said  AnguM  Welsh  and  Sarah  WeUh^  during  all  the  days  of  their 
'*  lives,  for  their  liferent  use  allenarly,  and  on  their  decease^  to  the 
^<  said  Janet  Smith,  during  all  the  days  of  her  life,  for  her  liferent 

use  allenarly,  and  to  the  child  or  children  who  may  be  lawfully 

procreated  of  her  body  in  fee  ;  and  failing  such  issue,  to  and  in 
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favour  of  the  children  of  the  deceased  James  Welsh,  residing  at 
Old  Cumnock,,  in  Ayrshire,  equally  amongst  them  and  their  heirs, 
share  and  share  alike,  in  fee.' 

^  If  the  case  were  to  be  ruled  by  this  clause  alone,  the  Lord 
Ordinary  conceives  that  no  doubt  could  be  entertained  concerning 
it.     The  event  which  has  occurred  is,  that  the  testator  died  on 
the  28th  February  1829,  survived  by  Angus  Welsh,  Sarah  Welsh, 
and  Janet  Smith ;  that  Janet  Smith  died  in  September  1830, 
leaving   one  daughter,    Agnes  Tulloch,  a  minor,   and  now  a 
claimant ;  that  Sarah  Welsh  died  in  October  18^2 ;  and  that 
Angus  Welsh  still  survives.     Now,  by  the  terms  of  the  clause 
above  quoted,  the  liferent  is,  in  the  first  place,  given  jointly,  and 
without  any  severance  or  partition,  to  Angus  Welsh  and  Sarah 
Welsh,  ^  during  all  the  days  of  their  lives.'     And  then  there  is  a 
substitution  of  Janet  Smith  distinctly  placed,  on  the  event  of 
>  their  decease,'  which,  unless  some  word  were  to  be  interpolated^ 
must  legally  import  that  the  substitution  is  of  the  liferent  given 
to  them  cofgtmctly^  and  is  only  to  take  place  on  the  death  of  both* 
So  that,  in  this  view,  the  right  is  conjunct,  both  in  the  word» 
and  in  the  matter,  ^and  thus  is  within  the  precise  rule  of  the  civil 
law,  by  which,  in  such  conjunct  rights,  the  survivor  takes  the 
whole ;  and  besides  this,  the  substitution  which  follows  is  so  ex*- 
pressed,  as  also  to  import,  legally,  that  it  cannot  fall  till  the  death 
of  the  last  survivor.     The  Lord  Ordinary  would  therefore  have 
no  hesitation  in  so  deciding,  if  the  question  rested  on  that  clause 
alone ;  yet  it  is  the  clause  of  institution,  and  is  therefore  entitled 
to  particular  intention ;  and  it  is  followed  by  an  obligation  for  in- 
feftment  in  the  very  same  words. 
<  But  the  deed  goes  on  to  declare  that  this  disposition  shall  be 
subject  to  certain  conditions.     The  first  is  material.     But  passing 
that  over  in  the  meantime,  the  deed  provides  for  the  instruction 
of  trustees  afterwards  named,  that  the  whole  rents,  profits,  &c 
shall  be  ^  paid  to  the  said  Angus  Welsh  and  Sarah  Welsh,  during 
<  their  lifetime,  share  and  share  alike.'     If  this  had  stood  on  the 
original  clause  of  institution,  the  rules  of  the  civil  law,  as  followed 
in  our  law,  particularly  in  the  cases  of  Faterson,  4th  June  1741, 
Rose,    15th  Jan.    1782,  and  Torrie,  31st  May  1832,   would 
probably  have  held,  that  it  was  thereby  rendered  not  a  joint  right, 
but  a  right  given  to  each  of  the  liferenters  severally,  and  so  exr 
eluding  any  title  by  survivanc^.     Even  standing  as  it  does,  it 
raises  considerable  doubt,  both  in  point  of  strict  law,  as  tending 
to  show,  that  though  the  liferenters  are  made  conjunct  in  the 
fvordsy  they  are  not  truly  conjunct  in  the  matter  of  the  bequest,  and 
with  reference  to  the  actual  intention  of  the  testator.     Another 
view,  however,  may  be  taken,  that  it  is  merely  for  clearness,  and 
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*  doMNBtradyely,  that  the  testator  here  mentbns  the  mode  of  dis*  23  Nov.  ia3a 

*  tnhtioD,  which  would  otherwise  be  implied  in  the  joint  institu-  ^^^T^^ 

*  tioB.  And  the  legal  effect  of  the  original  words  of  institution  is  tee  v.  WeUh 

*  dJnedjT  oonfinned  by  the  words  which  fqllow ;  *  and  upon  their  >"d  Others. 
« doth,  to  the  said  Janet  Smith  while  in  mmority,  or  before  her     Note. 
"aBrisge,'  &c.^ — ^thus  again  making  the  substitution  to  depend  on 
*tk  death  of  both. 

<  But  aiKith^  dauae  follows,  wl^ich  seems  to  be  of  great  import- 
^ooe,  whste7er  view  be  taken  of  it :  ^  That  in  the  event  of  the 

*  mi  Sarah  Welsh  predeceasing  the  said  Angus  Welsh,  the  said 
*<  Jaoet  Smith  shall  be  entitled  to  the  one-half  of  the  said  yearly 
"nts,  profits  and  interests  arising  from  my  said  heritable  and 
*BOfdUe  estate,  alongst  with  the  said  Angus  Welsh,  during  his 

*  Eieline.'  This  clause  has  a  very  peculiar  efiect.  *  1^,  It  implies, 
If  the  making  of  such  an  express  provision,  that  the  pre- 
imtitation  was  meant  and  understood  to  be  conjunct,  and 

Att»tithont  sacb  a  clanse,  the  liferent  would  subsist  in  the  sur- 
nWy  vUcheTer  of  the  liferenters  did  survive.  2d^  It  leaves  K 
tuemrj  and  inevitable  implication  actually  to  stand,  in  the  event 
d  Aagus  predeceasing  Sarah ;  for  we  must  infer  that  in  that 
can,  not  otherwise  provided  for,  he  understood  that  Sarah  would 
tab  the  whole  liferent.  This  is  so  strong,  that  the  Lord  Ordi- 
■aij  finds  it  impossible  to  get  over  it.  It  is  to  his  mind  a  very 
dbeet  espresnon  of  the  testator's  will  and  understanding,  that 
tkoe  mas,  by  the  terms  of  the  first  institution,  a  conjunct  right 
created,  which  must  carry  the  whole  liferent  to  the  survivor. 
IVre  is  notwithstanding,  3^,  A  point  of  equity  remaining  in  the 
cotttniction  of  this  clause,  from  the  particular  event  which  has 
oenffred.  The  case  is,  that  Sarah  Welsh  has  predeceased 
AaguB ;  but  Janet  Smith,  having  predeceased  Sarah,  is  not  alive 
to  take  the  half  liferent  specially  destined  to  her.  But  Janet 
Saith  has  lefk  a  child ;  and  it  may  very  reasonably  be  conjec- 
tved,  that  if  the  testator  had.foreseen  this  event,  he  would  have 
gimi  to  the  daughter  the  half  liferent  intended  for  her  mother. 
He  has  not  done  so.  By  the  settlement  there  is  a  fee  given  to 
fte  children  of  Janet  Smith,  but  there  is  no  liferent  provided  to 
4oa ;  and  there  are  no  words  which  can  make  the  fee  open,  if 
it  would  not  otherwise  have  done  so.  Although,  therefore,  the 
Laid  Ordmary  feels  strongly  the  equity  of  the  claim  of  the  child; 
•"^  if  be  could  make  the  principle  of  implying  the  conditio  si  sine 
Hwis  deoesserit  to  comprehend  such  a  case,  would  willingly  sO 
cwBtrue  it,  he  is  afraid  that  there  is  not  any  legal  ground  tot 
••opting  such  a  construction.  The  case  was  put,  that  Janet 
Smith  bad  survived  Sarah,  and  afterwards  died.     The  Lord 

E  2 


68 


DECISIONS  OF  THE 


No.  10. 


Sf3  Not.  1838. 


tec  V.  Welsh 
and  Others* 

Note. 


Ordinary  is  sensible  that  there  would  have  been  great  difficulty 
in  that  casei  in  the  question  whether  the  half  liferent  would  have 
rererted  to  Angus,  or  the  interest  would  have  devolved  on  Janet 
Smith's  child.     The  mere  words  of  the  previous  clause  are  evi- 
dently inaccurate,  as  limiting  Janet's  eventual  liferent  to  her 
minority  and  unmarried  state.     But,  without  resolving  a  case 
which  has  not  occurred,  the  Lord  Ordinary  thinks,  that  if  the 
daughter  of  Janet  had  been  preferred,  in  that  event,  it  would, 
have  been  on  the  principle,  that  that  part  of  the  liferent,  having 
once  passed  from  Angus  and  Sarah,  must  have  altogether  fallen 
by  the  death  of  Janet  Smith,  and  so  opened  the  fee  to  her  child. 
*  There  is  another  clause,  viz.  the  first  condition  which  is  found- 
ed on  by  the  minor  claimant,  and  which  is  material :  it  is  a  pro- 
vision of  forfeiture  of  the  right  of  either  of  the  liferentert,  Angus 
or  Sarah,  in  the  event  that  he  or  she  should  attempt  to  reduce  or 
annul  the  settlement,  in  whole  or  in  part,  in  which  event  it  is 
provided,  that  the  next  substitute  in  the  order  of  succession  laid 
down  shall  enter  to  possession  thereof.     This  certainly  supposes 
a  case  in  which  the  liferent  might  be  split  in  favour  of  a  substi- 
tute, and,  so  for,  it  aflFords  a  fair  argument  for  the  proposition, 
that  the  right  was  not  intended  to  be  joint,  bat  several.    If,  how- 
ever, the  just  construction  to  be  derived  from  all  the  other  clauses, 
especially  that  which  has  been  last  considered,  be,  that  the  right, 
was  understood  to  be  joint,  with  the  benefit  of  survivance,  except 
in  so  far  as  it  was  expressly  qualified,  this  clause  of  forfeiture 
must  be  considered  as  relating  merely  to  a  special  case ;  and  per- 
haps it  may  be  explained  in  this — Angus  and  Sarah  were  the  tes- 
tator's brother  and  sister.    If  Angus  survived  he  would  be  the 
heir,  and,  as  the  property  was  nearly  all  heritable,  he  might  chal- 
lenge the  settlement  on  deathbed,  or  other  grounds.     If  both 
survived,  they  would  be  the  nearest  of  kin ;  and  if  Angus  prede- 
ceased, Sarah  might  challenge  the  deed  as  heir  and  sole  next  of 
kin.     The  testator  was  probably  looking  to  such  events,  and 
chiefly  anxious  to  protect  the  interest  of  Janet  Smith,  and  any 
children  she  might  have, — ^the  moving  cause  of  the  settlement 
going  no  further  than  them.     And,  having  such  a  view,  he  per- 
haps introduced  this  forfeiture  and  devolution,  in  order  to  prevent 
the  possibility  of  any  collusion  between  the  brother  and  sister  to 
defeat  the  settlement     Although,  therefore,  it  has  a  very  mate- 
rial bearing  on  the  general  character  of  the  bequest,  the  Lord 
Ordinary  is  inclined  to  think  that  it  ought  rather  to  be  considered 
as  a  special  provision,  which  cannot  affect  the  construction  of  the 
settlement  in  its  natural  result,  where  no  challenge  was  at- 
tempted. 
<  A  more  general  view  of  the  settlement  may  be  suggested, 
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*  vlidi  bas  great  weight  in  the  Lord  Ordinary's  mind*     There  is  23  Nov.  1838. 
<  sinwg  equity  for  the  claimant,  Agnes  Tulloch,  if  she  could  be    ^'^^V^ 
^  heU  to  be  indnded  in  the  eventual  half  liferent  given  to  her  ^^^.^  wdlh^ 

*  MSlkr,     Baty  in  any  other  view,  the  equity  and  whole  principle  and  otherH. 
'  af  the  wtdemeot  are  strongly  against  her  construction.   The  case     ^^ 

*  flight  have  been  that  Janet  Smith  had  left  no  child,  and  then  the 
would  have  been,  whether  the  children  of  the  testator's 

not  mendoned  at  all  in  the  inductive  clause  of  the  settle- 
were  to  take  the  half  liferent  &lliog  by  Sarah's  death,  in 
*|itcfctenee  to  Angus,  the  testator's  brother,  to  whom,  and  the 

*  Hter,  the  liferent  was  given  in  the  terms  expressed,  from  the 
'  Jsve  and  fietToor  borne  to  them  specially,  the  fee  only  being  three 

*  «r  ibor  times  declared  to  fall  only  upon  their  death.     There  is 

*  10  probabili^  that  this  could  be  in  the  intention  of  the  testator ; 
^hil  it  would  necessarily  follow,  if  the  construction  maintained  for 

*  Agiei  Tullocb  were  to  be  adopted. 

*  Oi  the  whole,  therefore,  the  Lord  Ordinary  has  come  to  the 
*9fmm  expressed  in  the  interlocutor,  as  the  legal  result  of  the 
'  vUe  settlement,  although  he  is  sensible  that  the  question  is  at- 

*  tended  with  considerable  difficulty ;  and  there  may  be  a  natural 
*feeli]^  in  faronr  of  the  minor.  It  is  a  material  consideration  that 
'  tke  sabject  in  question  is  truly  an  heritable  estate,  and  that  the 
'  ohligadon  to  infeft  is  conceived  in  the  terms  of  a  conjunct  right.' 

Agnes  and  James  Tnlloch  reclaimed. 

U*NeiB» — The  Lord  Ordinary  mistakes  the  nature  of  the  fund  aaimftnta* 
ia  ne£o^  wtiich  is  not  heritable,  but  principally  moveable.  Where  ^^^*^ 
a  beqoest  is  given  to  *  two  parties,  share  and  share  alike,'  there  is 
so  secretion.  This  is  the  case  here,  taking  into  consideration  the 
wwds,  *•  ander  the  conditions  and  provisions  under  written.'  The 
isiendinent  of  the  testator  is  doubtful,  but  it  seems  adverse  to  ac- 
cretion.   See  third  purpose  of  the  trust.     BelPs  FrindpleSf  §  1066. 

Ijord  Medwyn. — You  do  not  notice  the  words,  ^  and  upon  their 
'  death.' 

McNeill. — It  is  plain  that  these  are  not  limited  to  the  death  of 
Imli  of  them.     They  mean,  their  deaths  respectively,  as  they  shall 


L9rd  MedwyL — The  second  clause  is  intended  as  a  qualification  opmion  <yf 
sf  the  first,  in  one  particular  event.     If  it  was  intended  that  there  Coun. 
skwld  be  no  survivance,  why  did  the  testator  qualify  in  the  case 
ef  the  predecease  of  Sarah  Welsh,  and  not  in  that  of  Angus  ?    It 
teean  to  me  very  strange,  that  *  upon  their  deaths '  should  mean 
'  the  death  of  either  of  them.'     I  think  the  I^ord  Ordinary  has  put 


70 


DECISIONS  OF  THE 


No.  10. 


S3  Nov.  1838.  the  right  construction,  and  that  the  case  of  Paterson  is  totally  diffe- 


rent from  this. 

Welsh's  Trus- 
tee V,  Welsh 
and  Others. 


Opinion  of 
Court. 


Judgment. 


Zjord  Glenlee* — It  is  as  clear  as  the  light  of  day,  that  in  this  case 
the  general  legacy  of  a  liferent  to  two  people  is  clearly  constituted 
conjunctly  between  them.  This  is  not  affected  by  the  qualification 
of  the  particular  event  of  the  sister  predeceasing  Janet  Smith,  which 
amounts  only  to  a  direction  to  pay  her  so  much  from  his  funds.  It 
-is  not  reasonable  to  presume  that  the  testator  meant  that  his  brother's 
liferent  should  suffer  for  the  benefit  of  a  more  distant  relation.  The 
expressions,  <  share  and  share  alike,'  are  in  no  way  connected  with 
the  constitution  of  the  right,  but  merely  following  it  out,  by  direct- 
ing the  trustees  to  divide  the  liferent  between  them,  during  their 
joint  lives. 

Lord  Mtadowbanh  was  of  the  same  opinion. 

Lord  JuMce^ClerJu — I  am  of  the  same  opinion.  I  cannot  see  the 
least  indication  that  the  grandchildren  of  the  sister  should  enjoy 
any  portion  of  the  estate  during  the  brother's  lifetime. 

Their  LordAips  unanimously  adhered^  refused  the  reclaiming 
note,  but  found  no  expenses  due  to  either  party. 

Loid  Ordinary,  Mmcreiff.        Act.  for  Agnes  TuUocb,  &c.  D,  M^NeSO,  E.  S,  Qw^ 
don.  Alt.  for  Angus  Welsh,  G,  O.  BeU.  Baxter  ^  M'DougaB,  W.  S. 

and  WUKam  Stetoart,  W.  S.  Agents. 

R. 
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No.  XL 
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GABRIEL  HAMILTON  LANG 

affainst 

ALEXANDER  LANG. 


Tailzie. — In  construing  a  deed  of  entail^  containing  a  clause  or 
clauses^  bearing^  *  thai  it  shall  at  no  rate  be  allowable  to  the  said 
Gabriel  Lang/  (the  institute,  J  <  nor  any  of  the  substitutes  above 

<  named^  called  to  ihe  succession  of  the  said  Urnds^  to  sdloff^or  dispose 

*  tfpon,  (wy  part  of  the  lands  and  subjects  before  transmitted^  nor  to 

<  cofi^oc^  debt^  or  do  any  other  deed  whereby  the  saids  lands  and 

<  subjects  may  be  adjudged  or  evicted  from  the  succeeding  members 

<  of  eniailf  or  their  hopes  of  succession  thereto  in  any  measure 

*  evaded,'  and  if  they  do  in  the  contrary y  it  is  declared^  in  the  first 
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*flKe,  ikai  all  such  dAis  and  deeds  shatt  be  inirinsicaUf/  void  and  28  Not.  1838. 

^wdlf  and  of  no  forces  length,  or  effect :  and,  in  the  newtplace^     ^**^y-^/ 

^Mlkeeoniravener  and  descendants  of  his  or  her  bodies  shaU^  Lanf.^' 

^ifmfado^  forfeit  the  benefit  to  the  succession  to  which  they  are 

*mled  bff  Ae  preaenJt  settlement ;  and  the  same  shall  forthwith 

*«xmce  Ho  the  heir  or  heirs  next  in  the  subsl^ution  f— founds 

(L)  that  At  said  entail  contained  a  valid  and  effectual  prohibition 

sfntst  altering  the  order  of  succession  ; — and  (2.)  that  the  prohi- 

aim  against  setting  was  duly  fenced  with  apt  and  proper  irritant 

€nd  resolutive  ckxuses, 

Br  deed  of  disposition  and  tailzie,  dated  d5th  September  1766,  Narrative. 

iod  proceeding  on  a  narrative  of  *  love  and  favour,*  the  late 

Gibrid  Lang  of  Overton  disponed  his  lands  of  Meikle  Overton 

ef  Coiqthoan  and  others,  situated  in  Dumbartonshire,  under  the 

WieiSi  provisions,  and  conditions  therein  mentioned,  to  and  in 

fcvnir  of  his  only  son,  Gabriel  Lang,  and  a  certain  series  of 

^BRf  thus  set  forth  in  the  deed,  viss.  *  to  and  in  favour  of  the 

'Slid  Gabriel  Lang,  my  only  son,  and  the  heirs-male  to  be  law- 

'  Ulj  procreated  of  his  body ;  whom  failing,  to  the  heirs-female 

*to  be  lawfully  procreated  of  my  said  son;  whom  failing,  to 

'Jioet  and  Susanna  Langs,  my  lawful  daughters,  equally  be* 

^tvixtthem,  and  to  the  heirs*  male  to  be  lawfully  procreated  of 

'the  bodies  of  my  said  daughters;  whom  failing,  to  the  heirs- 

'faaale  lo  be  lawfully  procreated  of  the  bodies  of  my  said  daugh- 

'ten;  whom  failing,  to  John  and  Archibald  Langs,  sons  of 

'Afthibald   Lang,  carpenter  in   Greenock,    and  James  Lang, 

*  BKithant  in  Paisley,  my  nephews,  equally  among  them,  and  to 

'their heirs- male;  whom  failing,  to  the  heirs-female  procreated, 

'or  to  be  procreated  of  the  bodies  of  my  said  three  nephews; 

'  vbom  failing,  to  James  and  Margaret  Campbells,  my  nephew 

'and  niece,   children   lawfully  procreated   betwixt   Alexander 

'  Campbell,  tailor  in  Kirkpatrick,  and  Mary  Lang,  my  sister,  his 

'  spouse,  and  to  their  heirs-male ;  whom  failing,  to  the  heirs- 

'  female  to  be  lawfully  procreate  of  the  bodies  of  the  said  James 

'aad  Margaret  Campbell ;  whom  ail  failing,  to  my  own  nearest 

'  bdn  or  assignees  whomsoever/ 

The  deed  provided,  that  *  the  said  Gabriel  Lang,  my  son,  and 
'the other  heirs  of  entail  above  written,'  should  be  bound  and 
obliged  to  fulfil  all  the  obligations,  and  pay  all  the  debts  of  the 
eataiier ;  and  the  limitations  of  the  entail,  which  contained  prohi- 
i^tory,  irriunt  and  resolutive  clauses,  were  in  these  terms :  *  And 
'providing  also,  as  I  hereby  expressly  provide  and  declare,  that 
'  it  shall  at  no  rate  be  allowable  to  the  said  Gabriel  Lang,  my 
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S3  Nov.  I8sa  *  SOD,  nor  any  of  the  substitutes  above  named,  called  to  the  suc- 
^"^V^    •  cession  of  the  lands  and  others  before  conveyed,  to  sell  ofli  or 

Lang.'''  ^  dispose  upon,  any  part  of  the  lands  and  subjects  before  trans- 

— .  t  mitted,  nor  to  contract  debt,  or  do  any  other  deed  whereby 

arrauve,       ^  ^^^  sBids  lands  and  subjects  may  be  adjudged  or  evicted  from 

*  the  succeeding  members  of  entail,  or  their  hopes  of  succession 

*  thereto  in  any  measure  evaded ;  and  if  they  do  in  the  contrary, 

*  it  is  declared,  in  the  first  place,  that  all  such  debts  and  deeds 

*  shall  be  intrinsically  void  and  null,  and  of  no  force,  strength, 

*  or  effect ;   and,  in  the  next  place,  that  the  contravener  and 

*  descendants  of  his  or  her  bodies  shall,  ipso  facto,  forfeit  the  be- 

*  nefit  to  the  succession  to  which  they  are  called  by  the  present 

*  settlement ;  and  the  same  shall  forthwith  accresce  to  the  heir  or 

*  heirs  next  in  the  substitution,  who,  immediately  on  the  back  of 

*  the  contravention,  may  commence  a  declarator  thereof,  and 

<  serve  heir  to  the  person  who  died  last  invested  with  the  estate, 
^  passing  by  the  contravener  without  representing  him,  or  being 

*  anyways  liable  to  fulfil  his  obligations.'  Then  followed  an  ob- 
ligation to  insert  the  irritant  and  resolutive  clauses  in  the  inves- 
titures :  *  And  farther,  it  is  expressly  provided  and  ordained, 

*  that  these  irritant  and  resolutive  clauses  shall  be  adjected  to 

*  the  investiture  ensuing  hereon,  and  repeated  in  the  subsequent 

*  and  all  after  conveyances,  retours  and  infeftraents  of  the  fore- 

<  said  tailzied  lands  and  others,  as  the  same,  from  time  to  time, 

*  passeth  from  one  member  to  another ;  and  that  the  failzier  shall 

*  import  a  contravention  against  the  omitter,  and  his  or  their 

*  heirs,  so  as  to  make  the  lands  and  others  particularly  before 

*  transmitted  fall  to  the  substitute  next  in  order  by  the  course  of 

*  succession  above  prefixed,  who  may  from  that  time  forward  sue 

*  for  a  declarator  of  the  delinquency,  and  establish  his  right  in 

*  manner  above  enjoined.' 

There  was  an  obligation  to  infeft  in  these  terms :  *  In  which 

*  lands,  teinds,  and  others  above  disponed,  with  and  under  the 

*  reservations,  provisions,  declarations  and  conditions  before  ex- 

<  pressed,  I  bind  and  oblige  me,  my  heirs  and  successors,  duly  and 
«  validly  to  infeft  and  seise  the  said  Gabriel  Lang,  my  son,  and 

<  the  heirs-male  to  be  lawfully  procreated  of  his  body ;  whom 

<  failing,  the  other  substitutes  above  named,  according  to  the  order 

*  of  succession  before  prescribed ;  and  that  by  two  several  infeft- 

*  ments  and  manners  of  holding,'  &c. 

Gabriel  Lang,  the  entailer,  died  in  1778,  and  was  succeeded 
by  his  only  son,  Gabriel,  who  made  up  titles  thereto,  and  was 
duly  infeft  under  the  entail.  He  died  in  the  year  1811,  when  he 
was  succeeded  by  the  now  deceased  Alexander  Lang,  his  only 
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floii  vbo  10  like  manner  made  up  titles  under  the  entail,  and  died  23  Nov.  183a 
in  Ae year  1835.     The  pursuer,  the  eldest  son  and  heir  of  the     ^^^V^^ 

Lang,  brought  the  present  action  of  declarator  jj^^ 
the  defender,  the  only  brother  of  the  pursuer,  and  heir  of     — ;• 
cbimI  next  entitled  to  succeed  to  the  lands  and  estate  of  Overton,    *^^^®* 
aBder  the  entail  in  question,  failing  heirs-male  of  the  pursuer's 
bodj.    The  object  of  the  action  was  to  have  it  found  and  decla- 
red, thst  the  pursuer  is  entitled  to  make  up  titles  to  the  lands  as 
is  fee-simple, — and  to  alter  the  order  of  succession,  or  to  sell  the 
bids  for  ao  onerous  consideration. 

Sefcnl  objections  to  the  entail  were  insisted  in ;  but  the  deci- 
sion  of  the  Lord  Ordinary  and  of  the  Court  turned  upon  the 
qeotioDs  raised  by  the  following  pleas  for  the  pursuer : 

L  The  entail  contains  no  prohibition  against  altering  the  order  Punuer'i 

rfPleal• 
nccesBion. 

2.  Tlie  prohibition  against  selling  is  not  effectual,  the  irritant 

ad  resolative  clauses  not  applying  thereto. 

Id  defence,  the  defender  pleaded — The  entail  of  Overton  is  i>efender's 
perfect  and  complete  in  all  its  clauses.     The  prohibitions  are  ex*     ^^' 
pressiy  directed  against  the  present  pursuer.     They  include  the 
tbee  great  classes  of  selling  the  estate,  contracting  debt,  and 
tkcring  the  order  of  succession  ;  and  these  prohibitions  are  duly 
feseed  by  an  irritant  and  resolutive  clause. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
mne: 

*'  Repds  the  defences,  and  declares  and  decerns  in  terms  of  the  l^nl  Ordi- 
*€oocliisions  of  the  libel:  Finds  no  expenses  due.*  locator  m?' 

A'flCe. — <  The  opinion  of  the  Lord  Ordinary  is  with  the  pur-  Note. 
'soer,  both  as  to  the  want  of  a  sufficient  prohibition  against 
'•Itering  the  order  of  succession,  and  the  defect  of  the  irritant 
'dtase,  as  not  properly  applied  to  the  prohibition  against  sale. 
'  He  has  a  firmer  reliance,  however,  upon  the  second  than  the 
'  first  of  those  grounds  of  decision. 

'  The  prohibitory  clause,  where  it  is  thought  to  be  deficient^ 
'  is  fery  much  in  the  style  of  the  statute  of  entails,  in  so  far  as  it 
'  mos  the  prohibition  against  contracting  debts,  or  exposing  the 

*  eitate  to  forfeiture  or  eviction,  into  that  which  is  supposed  to  be 

*  directed  against  altering  the  order  of  succession,  with  very  little 
'attempt  at  separation ;  and  it  is  almost  identical  in  its  phraseo- 
'  logy  with  that  in  the  entail  of  Lochbuy,  (23d  June  1807,)  which 
'  visfoand  to  be  in  all  respects  effectual.     In  these  circumstances,' 
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it  is  impossible  not  to  see  difficalties  in  this  part  of  the  case. 
Buts  OQ  the  whole  mattery  the  Lord  Ordinary  is  of  opinion  that 
there  is  still  ground  enough  for  holding  that  the  prohibition  is 
in  this  case  insufficient  to  prevent  altering  the  order  of  succes- 


sion. 


<  The  argument,  from  the  example  of  the  statute,  in  consoli- 
dating or  running  into  eaph  other  the  different  clauses,  which 
it  is  admitted  must  ail  substantially  exist  in  a  perfect  entail,  is 
not  thought  to  be  entitled  to  much  weight.  The  statute  by  no 
means  professes  to  give  a  formula  for  the  construction  of  sach 
clauses;  and  it  has  been  definitely  settled,  by  a  series  of  concur- 
rent decisions  for  more  than  a  century,  that  there  must  be  a 
distinct  and  independent  clause  for  each  of  the  essential  prohi- 
bitions ;  and  that  the  defect  of  separate  expression  cannot  be 
supplied  either  by  an  extensive  construction  of  words,  plainly 
referable  to  one  such  prohibition  only,  or  by  inference,  however 
probable,  as  to  the  intention  of  the  entailer.  The  series  of  ex- 
act precedents  upon  this  point  begins  with  the  case  of  Campbell 
and  Wightman,  17th  June  1746,  {Mor.  15,505,)  and  ends,  prior 
to  the  case  of  Lochbuy,  with  that  of  Home  of  Argaty,  8th  July 
1789,  {Mor.  15,535.) 

<  The  case  of  Lochbuy,  no  doubt,  then,  appears  as  an  excep- 
tion ;  and  if  it  had  appeared  to  have  been  fully  considered,  and 
had  not  been  discredited  by  subsequent  decisions,  might  be 
thought  to  have  established  a  precedent,  by  which  such  a  case 
as  the  present  must  necessarily  have  been  ruled.  To  the  Lord 
Ordinary,  however,  it  does  appear  both  to  have  been  pronounced 
in  circumstances  which  detract  somewhat  from  its  original  autho- 
rity ;  and  to  have  in  point  of  fact  been  so  largely  discredited 
by  more  recent  decisions,  as  to  be  no  longer  relied  on.  In  the 
first  place,  it  was  adjudged  at  the  same  time  with  the  case  of 
Roxburghe,  and  without  any  separate  argument  from  the  bar 
drawing  the  attention  of  the  Court  to  the  manifest  distinction 
of  the  two  cases,  but  apparently  on  the  supposition  that  both 
depended  on  the  same  principle.  Now,  the  Lord  Ordinary 
thinks  the  case  of  Roxburghe  (which  was  affirmed  on  appeal) 
in  all  respects  an  unimpeachable  judgment,  while  he  is  humbly 
of  opinion,  that  the  main  ground  on  which  it  rested  was  entirely 
wanting  in  that  of  Lochbuy  ;  and,  accordingly,  he  apprehends 
that,  in  all  the  subsequent  decisions,  this  ground  has  been  so 
distinctly  recognised,  that  a  rule  may  almost  be  said  to  be  at 
last  established,  to  which  this  case  of  Lochbuy  can  in  noway  be 
reconciled.  He  refers  especially  to  the  cases  of  Brown,  (East- 
field,)  2dth  May  1808,  of  Henderson,  21st  Nov.  1815,  and  of 
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«Gruit,9th  March  1826, (with  the  unreported  cases  therein  cited);  23  Nov.  183d. 
^inili  which  the  entail  was  fband  to  be  defective,  as  well  as  to 
'iktoTLord  Bacban,  9th  Feb.  1887,  where  it  was  held  to  be  J;^8  "• 
*sdUaii,  and  that  of  Speid,  ^Ist  Feb.  1837,  where  the  whole      — ^ 
■hv  00  the  subject  was  very  fully  considered,   and  the  issue     ^^**' 
'(tkngfa  taming  on  a  point  different  from  what  occurs  here)  was 
'^piost  the  validity  of  the  deed. 

*  Ibv,  the  rale  which  the  Lord  Ordinary  thinks  is  to  be  ex- 
*tractcdfrom  all  these  recent  cases,  as  well  as  from  the  whole 
-^series  prior  to  that  of  Lochbuy,  is  humbly  conceived  to  be  this, 

<  that  wherever  the  prohibition  against  altering  the  order  of  suc- 

^cesaoD  is  only  to  be  inferred  from  the  drcumstanoe  of  the  de- 

'icriptioo  of  acta  primarily  prohibited, — as  leading  to  adjudica- 

'tioo,  apprising)  forfeitare,  and  eviction,— -being  terminated  by 

^  KpRsenting  them  as  also  calculated  to  prejudice,  tlisappoint,  de- 

*fat,  or  evade  the  succession  of  the  several  substitutes,  or  the 

*tiiUe  generally,  in  all  such  cases  the  prohibition  will  be  insuf- 

'firintto  prevent  a  direct  alteration  of  the  order  of  succession, 

'— tbetme  meaning  of  all  such  clauses,  and  of  the  words  with 

^vhichtbey  conclude,  being  merely  to  prohibit  acts  whose  pri- 

'  nary  effect  and  character  it  is,  that  they  afford  ground  for  adju- 

'dicatioQ  or  forfeiture,  and  where  it  is  only  in  consequence  of 

*  this  that  they  are  described  as  leading  also  to  the  disappointment 

*  of  the  order  of  succession — the  just  and  real  construction  being, 

<  that  DO  acts  are  truly  prohibited  by  such  clauses,  except  such  ad 

*  voold  warrant  adjudication  or  forfeiture,  and  thereby  defeat  the 

*  rights  of  the  succeeding  substitutes.     On  the  other  hand,  there 
'  will  be  an  effectual  prohibition  against  altering  die  order  of  suc* 

*  cessioii,  though  these  words  are  not  expressly  mentioned,  and 

*  though  the  words  held  to  be  equivalent  are  introduced  in  sequence 

*  and  connection  with  another  prohibition,  provided  the  descrip- 
'  tkm  of  the  acts  previously  prohibited  is  complete,  before  the 

*  vords,  relied  on  for  this  last  purpose,  are  introduced,  and  espe^ 

*  dally  provided  those  last  words  are  exclusively  applied  to  an- 

*  other  ckss  of  acts,  deeds  or  things  from  those  primarily  charac- 
'  teriied  as  leading  to  adjudication,  eviction  or  forfeiture, 

'  This  distinction,  it  is  humbly  conceived,  will  be  found  to  run 
'  diroDgh  the  whole  series  of  cases  from  1746  to  1887,  without  a 
'  stogie  exception  but  that  of  Lochbuy  alone.  In  every  one  of 
'  them  where  the  prohibition  against  altering  the  succession  was 
'ibaiid  meffectual,  the  words  touching  the  prejudice  or  disap- 
'pointment  of  the  substitutes  formed  parts  only  of  the  descrip- 
^  tioii  of  one  and  the  same  class  of  acts  or  deeds  which  had  been 
'previously  characterised  as  leading  to  adjudication  or  forfeiture. 
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23  Not.  1838.  <  and  was  a  mere  continaation  of  that  description ;  while  in  all 
^^^^^^^    t  these  cases,  (except  Lochbuy,)  where  the  prohibition  was  foand' 
Lang.  '  '  effectual,  the  words  touching  the  disappointment,  Sec.  of  the  sue- 

- —  <  cession  are  distinctly  applied  to  a  separate  class  of  acts  and  deeds*- 

<  which  are  nowhere  described  as  leading  to  adjudication  or  for- 

<  feiture,  and  of  which  the  only  description  in  the  entail  is,  that: 

*  they  may  interfere  with,  prejudge,  or  frustrate  the  succession  of: 

<  the  substitutes.    When  the  prohibitions,  therefore,  are  separately 

<  applied  to  such  acts  and  deeds,  it  would  seem  impossible  to  doubt: 

<  that  alteration  of  the  order  of  succession  is  as  effectually  prohi- 

<  bited,  as  if  this  had  been  said  in  express  words,  since  there  iS: 

*  no  other  quality  or  consequence  asci^ibed  to  the  acts  in  question, 

*  on  account  of  which  they  could  be  included  in  the  prohibitions. 

*  Nothing  can  illustrate  this  better  than  a  comparison  of  the 

*  clauses  in  the  case  of  Roxburghe,  with  those  which  occur  in  the 

*  subsequent  decisions  already  referred  to,  where  an  opposite  judg- 

<  ment  was  given  as  to  the  validity  of  the  prohibition.     In  the  Rox- 

<  burghe  entail,  there  is,  first,  an  express  prohibition  *  to  contract 
**  debt,  or  to  do  any  deeds  whereby  the  said  estate,  or  any  parts 
**  thereof,  may  be  apprised,  adjudged  or  evicted ;  thus  satisfying 

*  and  concluding  the  description  of  that  class  of  deeds ;  and  then 

<  there  immediately  follows,  *  nor  yet  do  any  other  thing  in  hurt 
<<  or  prejudice  of  the  foresaid  tailzie  and  succession  in  haill  or  in 
^<  part.'     Now,  upon  the  principle  already  stated,  it  was  rightly 

<  adjudged  that  there  was  here  a  sufficient  prohibition  against  alter- 

<  ing  the  order  of  succession.     Since,  after  exhausting  the  acts  and 

*  deeds  that  might  lead  to  apprising  or  eviction,  the  prohibitions 

<  are  distinctly  extended  to  a  class  of  <  other  things,'  which  are  no 

<  otherwise  described  than  as  being  *  in  hurt  and  prejudice  of  the 
*<  foresaid  tailzie  and  order  of  succession.'     The  only  subsequent 

*  case  in  which  a  similar  judgment  was  given,  is  believed  to  be 

<  that  of  Lord  Buchan,  9th  February  1837,  and  it  was  precisely 

<  of  the  same  description.     There  was  there  a  clear  prohibition 

<  of  *  contracting  debt  whereby  the  lands  might  be  apprised  or  ad- 
<*  judged,'  and  then  against  *  doing  any  other  factor  deed  in  pre- 
<*  judice  of  the  said  tailzie,  and  of  the  persons  above  named,  or 
<<  their  foresaids.'     In  short,  after  prohibiting  acts  leading  to  ad- 

<  judication  or  apprising,  there  is  here  also  a  distinct  prohibition 

<  against  other  acts,  not  leading  of  course  to  any  such  result,  but 

*  only  described  as  being  in  prejudice  of  the  tailzie,  and  the  sub- 

<  stilutes  called  to  the  succession. 

*  Contrast  now  with  these  the  series  of  cases  in  which  it  has  since 

*  been  found  that  there  was  no  effectual  prohibition,  and  see  whe- 

<  tlier  it  be  possible  to  account  for  the  difference,  except  upon  the 


Kill.  COURT  OF  SESSION.  77 

'fUn  and  reasonable  distinction  which  has  now  been  indicated.  23  Not.  183a 

*  TVere  is  first  the  Eastfield  case,  25th  May  1808,  within  a  year 
'lib  that  of  Roxborghe.  The  prohibition  there  was  merely  Lang."' 
"Mto  contract  debt,  or  to  do  any  other  deed  whereby  the  lands  -; — 
^mtf  be  apprised,  adjndged,  or  in  any  way  evicted  in  prejudice 
"rfthis  present  tailzie,  or  those  who,  in  virtue  thereof,  are  to  sue* 
*^oeiBif  thus  specifying  only  one  class  of  deeds,  the  first  and  lead- 
*iag  character  of  which  is  to  bring  an  adjudication  or  eviction, 
'lad  IS  a  consequence  of  which  alone,  these  deeds  are  farther  de* 
*Knbed  as  likely  to  prejudge  the  tailzie  and  the  rights  of  the  sub- 
'itiurtes.  The  case  of  Henderson,  21st  Nov.  1814,  is  exactly  of 
'the  aaie  description.  There  the  prohibition  is  against  *  con* 
"tncting  debts,  or  doing  any  fact  or  deed,  civil  or  criminal,  where- 
"bjthe  laid  lands  may  be  anjrwise  adjudged,  evicted  or  forfeited, 
^  or  my  be  anyway  afiected  in  prejudice  and  defraud  of  the  sub- 
^KfKDt  heirs  of  tailzie  successively,  conform  to  the  order  and 
"sohmation  above  specified  :'  There  being  he  again  but  one 
'ds  of  acts  prohibited,  viz.  acts  Inferring  adjudication,  eviction 
'  or&rfeitare,  and  consequently  calculated  to  prejudice  and  defraud 
'thesabstttutes  appointed  to  succeed  in  their  order ;  but  no  men- 
*tioD  of  any  other  class,  (as  in  Roxburghe  and  Buchan,)  inferring 
'oobrfciture  or  adjudication,  but  merely  prejudicial  to  the  rights 
'of  the  sabstitutes.  The  case  of  Grant  and  Tytler,  9th  March 
'  1825,  (F.  C.)  was  a  clearer  case,  perhaps,  than  any  of  the  others, 

*  but  it  rested  ^n  the  same  principle, — the  only  prohibition  alleged 
'to strike  at  deeds  of  alteration  being  against  any  <  deed  or  act, 
*^M  orcriminaly  which  might  be  the  ground  of  adjudication, 
'^erictioD  or  forfeiture  of  the  said  lands,  or  which  might  anyways 
**  aflector  burden  the  same.'  But  the  case  of  Dickson,  (Blairhall,) 
'6lh  Joly  1816,  recited  in  this  of  Tytler,  and  not  elsewhere  re- 

*  ported,  is  perhaps  the  strongest  of  all  against  the  sufficiency  of 

*  the  alleged  prohibition,  either  in  the  present  case  or  that  of  Loch- 
'boy.  After  a  very  express  prohibition  against  contracting  debt, 
*ii  U  added,  *  nor  shall  they  do  or  sufier  any  other  thing  whereby 
"the  said  lands  may  be  anyways  afiected  or  adjudged,  or  the  heirs 
"of  tailzie  deprived  of  the  same,  or  interrupted  in  the  enjoyment 
''thereof;'  and  after  a  special  prohibition  against  treason,  <  nor 
^  do  any  other  fact  or  criminal  deed  or  action  whatever,  whereby 
''the lands  may  be  evicted,  forfeited  or  escheat,  or  the  heirs  of 
"  entail,  in  the  order  foresaid,  disappointed  of  their  right  of  suc- 
"  cession  thereto/  Yet  the  Court  found  there  was  here  no  valid 
'  prohibition  against  altering  the  order  of  succession,  the  reference 

*  to  such  an  effect  being  held  to  have  been  introduced  merely  as  a 
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23  Nov.  1838.  (  coDsequence  of  the  adjudication  or  forfeiture  primarily  attaching 
^''^V^^    <  to  the  only  acts  truly  meant  to  be  prohibited. 

liang.^'  '  If  there  be  any  weight,  however,  in  these  authorities,  and  in 
<  all  the  earlier  series,  it  does  seem  altogether  impossible  to  jus- 

*  tify  the  decision  in  the  case  of  Lochbuy,  which,  it  has  been  seen, 

*  was  adjudicated  without  special  argument,  under  the  very  an*- 

*  accountable  assumption  that  it  was  not  to  be  distinguished  onr 

*  the  merits  from  that  of  Roxburghe.     In  Lochbuy,  the  prohibi-^ 

*  tion  was  almost  in  the  words  of  the  present  case,  '  to  contract 
«  debts,  or  do  any  other  deed  whereby  the  lands  might  be  ad-^ 
'*  judged  or  evicted  .from  the  succeeding  members,  or  their  hopes 
<«  of  succession  thereto  in  any  way  evaded.'     Now  there  is  here, 

*  as  in  all  the  other  cases,  but  one  class  of  acts  prohibited ;  the 

<  primary  characteristic  of  which  is,  that  they  might  induce  ad* 

*  judication  and  eviction  of  the  lands  to  the  disappointment  of  the 

*  succession  of  the  succeeding  substitutes : — the  structure  of  the 

*  clause  being  totally  different  from  that  of  Roxburghe  or  Strath- 

<  brock,  and  identical  in  this  respect  with  the  cases  first  cited, 

*  though  far  less  favourable  for  the  prohibition  than  that  of  Brown, 

*  Henderson,  or  Dickson :  inasmuch  as  the  words  used  in  these 

*  cases,«-*as  to  the  prohibited  acts  being  to  the  prejudice  and  de- 

<  fraud  of  the  substitutes,  or  their  being  disappointed  thereby  of 
'  their  right  of  succession, — are  far  better  fitted  to  describe  a  di- 

*  rect  alteration  of  the  order  of  succession  than  those  which  occur 

<  here  or  in  Lochbuy,  which  are  merely  against  acts  by  which 

*  their  hopes  of  succession  might  be  *  in  some  measure  evaded ;' — 

*  an  expression  which  is  obviously  much  more  appropriate  to  some 

<  partial  and  indirect  injury,  by  contraction  of  debts,  or  other  bur- 

*  dens  of  that  kind,  than  to  a  total  and  direct  frustration  of  their 

*  rights  by  a  deed  of  alteration.     The  Lord  Ordinary  cannot  per- 

<  suade  himself,  therefore,  that  this  case  of  Lochbuy  is  now  of 

<  binding  authority  :  and,  being  the  only  precedent  to  which  the 

*  defenders  can  refer  in  support  of  this  part  of  their  argument,  he 

<  has  not  hesitated  to  reject  that  argument. 

*  2.  The  defect  in  the  irritant  clause  is  conceived  to  be  still 

*  plainer ;  or  at  least  the  difficulty  is  not  increased  by  an  apparent 

<  conflict  of  authority.     If  the  role  laid  down  in  the  case  of  Dick, 

<  14th  January  1812, — that,  where  a  word  of  flexible  significa- 
'  tion  is  used  in  a  fixed  and  limited  sense  in  one  part  of  a  deed  of 

<  entail,  it  shall  be  held  to  have  that,  and  no  more  extensive  sense 
(  when  it  occurs  in  any  subsequent  and  relative  part  of  the  same 

<  deed, — was  a  sound  and  correct  rule :  and  if  it  be  still  the  law 
«  of  Scotland,  as  was  found  in  the  late  case  of  Speid,  21st  Feb. 

*  1837,  that  clauses  importing  fetters  are  to  receive  the  narrow- 
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tn  and  most  rigorous  constructioD,  (and  the  Lord  Ordinary  23  Nov.  183a 
fiiDj adopU  both  maxims,)  it  does  not  appear  doubtful  that  the     ^^y^^ 
kiittDt  clause  in  this  case  is  not  properly  applied  to  the  prohibi-  J^^*  ^' 

(wagUDstsale.     The  leading  prohibition  is  expressly  against     

ielng  or  disponing ;  and  then  this  is  followed  up  by  a  con-  ^®^ 
linoBS  prohibition  (as  already  noticed)  against  contracting  debt, 
or  doing  any  deed  by  which  the  lands  might  be  adjudged,  or 
tk  succession  of  the  substitutes  evaded.  The  irritant  clause 
ioDovs  immediately  after,  and,  in  reference  and  connection  with 
these  prohibitions,  declares  merely,  that  if  any  of  the  heirs  <  do 
iathecontraryy  all  such  debts  and  deeds  shall  be  null  and  void  f 
sod  the  question  is,  whether  this  must  not  be  limited  to  the  debts 
ttd  deeds  speciBcally  mentioned  in  the  close  of  the  prohibitory 
duse?  or  may  be  extended,  by  a  large  construction  of  the 
wd  deeds,  to  the  preceding  prohibition  against  sales  and  dis- 
pMoDs  also  ?  If  the  matter  were  otherwise  doubtful,  the  Lord 
OrdJaary  would  hold  himself  bound  by  the  case  of  Barclay  and 
Ada,  decided  in  this  Ck)urt,  8th  Feb.  1821,  and  affirmed  on 
ippesl,  18th  May  of  the  same  year.  *  It  is  only  reported  in 
Slnv^s  Appeal  Cases,  (vol.  i.  p.  25,)  but  appears  to  have  been 
almost  identical  with  the  present.  There  was  a  distinct  prohibi- 
tioo  there  against  sale,  and  also  against  contracting  debt,  alter- 
iog  tke  order  of  succession^  or  doing  any  deed  whereby  the  lands 
night  be  evicted,  &c.  But  the  irritant  clause  provided  only 
tbet  *  ail  such  debts,  deeds,  and  contractions  should  be  null ;' 
sad  it  was  held  clear  that  this  did  not  apply  to  a  sale.  Debts 
sod  contractions  being  plainly  synonymous,  the  only  irritancy 
tnily  expressed  in  that  case  was  merely  of  debts  and  deeds, 
vUch  are  the  very  words  which  occur  here, — and  the  Lord 
Ordinary  can  make  no  distinction/ 
The  defender  reclaimed. 

Bo,  Bdl  having  been  heard  in  support  of  the  reclaiming  note, 
lod  SoKeUor-General  {Butherfurd)  in  support  of  the  interlocutor, 
tike  Coort  ordered  cases. 

fkadtd  for  pursuer  (by  Anderson  and  Dunhp) — The  rule  of  Pursuers' 
*^  mterpretation  having  now  been  authoritatively  settled  by  ^^^' 
Speid  v.  ^id,  (Ardovie  cas^,)  21st  Feb.  1837,  and  Brown  v. 
MHTT^or,  1 1th  March  18S7,  affirmed  on  appeal,  the  questions 
Wre  raised  were,  1.  Whether  there  was  an  effisctual  prohibkion 
^gunat  altering  the  order  of  succession  ?  and,  2.  If  the  irritant 
dsme  had  duly  fenced  the  prohibition  against  selling  ?  1*  On 
pnndple,  apart  from  the  decision  in  the  case  of  Lochbuy,  the 
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S3  Not.  1838.  claim  coald  not  be  supported  upon  the  analogy  of  the  words  in 
the  statute  IGSd^  the  term  *  evaded,'  in  the  entail,  applying  to  a 
different  class  of  deeds  than  that  referred  to  in  the  statute  by  the 
words  <  frustrate  or  interrupted.'     But  the  law  of  entail  was  to  be 

Pursuer's  looked  for  in  the  decisions,  and  not  in  the  general  words  of  the 
statute,  *  in  which  we  vainly  look  for  the  canons  that  are  now 
*  held  to  govern  this  important  subject ;'  Lord  Brougham,  in  Her- 
bertsh ire  case,  (Morehead  v.  Morehead,)31st  March  1835,  1  Sh, 
and  M^L.  41.  To  render  an  entail  effectual,  there  must  be  in- 
cluded in  it  the  three  substantive  prohibitions  against  selling,  con- 
tracting debt,  and  altering  the  order  of  succession.  It  is  abso- 
lutely necessary  that  each  of  the  several  classes  of  acts  compre- 
hended under  these  three  distinct  prohibitions  should  be  substan- 
tively and  unambiguously  set  forth.  It  must  not  be  gathered  by 
inference,  but  apparent  de  facto,  that  the  entailer  has  prohibited 
each  of  these  acts,  and  fenced  these  prohibitions  by  a  proper  irri- 
tant and  a  proper  resolutive  clause. 

The  prohibition  against  altering  the  order  of  succession  is  ge- 
nerally direct  against  *  innovating,  altering  or  infringing  this 
'  present  tailzie,  or  the  order  of  succession  thereby  established.' 
These,  or  equivalent  words,  must  be  used.  There  must  be  a  pro- 
hibition against  altering  the  order  of  succession ;  and  it  cannot 
be  inferred  from  the  prohibition  against  sale,  or  the  contracting 
of  debt*  The  deeds  prohibited  must  have  exclusive  reference 
to  such  as  its  cause  and  object,  and  not  as  a  consequence  which 
may  indirectly  result  from  it,  otherwise  there  would  be  no  occasion 
for  any  separate  prohibition  in  any  case  against  an  infringement 
on  the  order  of  succession. 

The  first  class  of  cases  regarded  an  attempted  extension  to 
sales  of  clauses  having  for  their  primary  object  to  prohibit  an 
alteration  of  the  order  of  succession ;  Campbell  v.  Wightman, 
17th  June  1745,  (M.  15,505) ;  Carlourie  Case,  Sinclair,  8th  Nov. 
1749,  (M.  15,382);  Nisbet  r.  Young,  Nov.  1763,  (JJf.  15,516.) 
In  the  Argaty  Case,  Stewart  v.  Home,  8th  July  1789,  (M.  15,535,) 
the  Court  would  not  extend  a  prohibition  against  selling  to  the 
case  of  an  alteration  of  the  order  of  succession.  In  the  Eastfield 
case,  Brown  v.  Countess  of  Dalhousie,  25th  May  1808,  a  clause, 

<  neither  shall  it  be  lawful  for  them,  nor  in  their  power,  to  con- 
'  tract  debt,  nor  to  do  any  other  deed  whereby  the  said  lands  and 

<  others,  or  any  part  thereof,  may  be  apprised,  adjudged,  or  any 

<  manner  of  way  evicted  in  prejudice  of  this  present  tailzie,  or  of 

<  those  who,  by  virtue  thereof,  shall  be  then  to  succeed,'  was  held 
not  to  import  a  prohibition  against  altering  the  order  of  succes- 
sion.    In  the  Earlshall  case,  (Henderson,  21st  Nov.  1815,  F.  C) 
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a  {iTobibition  not  to  sell,  <  or  to  contract  debt,  or  to  do  or  com-  23  Not.  1838. 
^mianj  fact  or  deed,  civil  or  criminal,  whereby  the  said  lands,    ^^^'V^*^ 
*kcmaj  be  any  ways  adjudged,  evicted  or  forfeited  from  them,  i^ng.  ' 

■oroay  any  ways  be  affected  in  prejudice  and  defraud  of  the     , 

'alsequent  heirs  of  tailzie  and  provision  successively,  conform  pieas. 

*  to  the  order  and  substitution  above  specified,'  it  was  held  by 
Lord  Alloway,  (the  Court  adhering,)  that  the  latter  part  of  the 
duise  was  merely  descriptive  of  certain  other  consequences  re- 
soking  from  deeds  whereby  the  lands  might  be  adjudged  or 
evicted,  bat  not  as  importing  a  prohibition  of  any  separate  class  • 
of  deeds,  of  which  these  were  the  primary  and  principal  effects ; 
■mI  that  authority  applied  directly  to  the  present.  In  the  Blair* 
hall  case,  (Dickson  v.  Macdonald,  6th  July  1816,  and  which  will 

he  fbood  detailed  in  a  subsequent  report  of  Grant  o.  Tytler,  9th 
Much  1826,  in  Fac.  Coll.)  the  entail,  after  prohibiting  sale 
sad  the  contraction  of  debt,  proceeded :  *  Nor  shall  they  do  or 

*  mSerthes^  particulars,  or  any  other  things,  to  be  done,  whereby 

*  tbe  lands,  &c.  may  be  any  ways  affected  or  adjudged,  and  the 
'fen  of  tailzie  foresaid  deprived  of  the  same,  or  interrupted  or 
'stopped  in  the  peaceable  possession  and  enjoyment  of  the  said 
'laads.'  Then,  after  prohibiting  treason,  it  concluded,  *  nor  to 
*do  any  other  fact  or  criminal  deed  or  action  whatsoever,  where- 

*  by  the  lands,  &c.  may  be  evicted,  forfeited,  become  escheat  or 

*  cadaciary,  or  the  heirs  of  entail,  in  the  order  and  course  foresaid, 

*  disappointed  in  the  right  of  succession  above  established.'  Now, 
these  vords  were  as  effectual  surely  as  a  prohibition  against  alter- 
Big  the  order  of  succession,  as  *  deeds '  whereby  the  heirs'  hopes 
of  SQccession  might  be  ^  in  any  manner  evaded.'  But  then,  in 
that  case,  as  in  the  present,  these  words  were  not  used  as  descrip- 
tive of  a  special  class  of  deeds  prohibited,  bearing  that  effect,  but 
IS  specifying  a  further  consequence  of  the  other  and  separate 
daas  of  deeds  immediately  before  mentioned,  whereby  the  lands 
night  be  evicted,  forfeited,  become  escheat  orcaduciary ;  and  the 
julgment  in  that  case  was  the  same  as  in  the  Eastfield  and  Earls- 
hall  cases. 

The  opposite  class  of  cases  in  which  the  entails  had  been  sus- 
ttioed  did  not  (with  the  exception  of  Lochbuy)  run  counter  to 
these  authorities.  In  the  Roxburghe  entail,  (Ker  v.  Innes,  2Sd 
Jane  1807,  affirmed  on  appeal,)  after  the  prohibitions  against 
idlbg  and  contracting  debt,  came  the  words,  *  nor  yet  to  do  any 

*  other  thing  in  hurt  and  prejudice  of  thir  psnts,  and  of  the  fore- 
'  aid  tailzie  and  succession,  in  haill  or  in  part,'  operated  as  a  pro- 
Ii3)iticm  of  a  separate  class  of  *  other '  things  besides  those  where- 
br  the  lands  may  be  evicted  and  adjudged.     In  the  recent  case 
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Pursuer** 
Pleas. 


93  Nov.  I83a  of  Strathbrock,  (Rowe  v.  Monypeimy^  9tfa  Feb.  1837,  F.  C)  the 
words,  ^  or  to  do  any  other  £BLCt  or  deed  in  prejudice  of  said  tail*- 

*  zie,  and  the  persons  above  named  and  their  foresaids,'  were  giveo 
efiect  to  by  reason  of  the  same  distinction. 

The  case  of  Lochbuy,  (Maclaine,  2dd  June  1807,  JP.  C.)  was 
less  entitled  to  authority,  if,  as  the  interlocutor  bore,  *  in  respect 

<  of  the  hearing  in  presence  in  the  question  touching  the  entail  of 

<  Boxburghe,  wherein  the  arguments  bearing  on  this  case  havQ 
(  been  fully  stated,  the  Lords  dispensed  with  the  hearing  of  coun-* 

*  sel  in  this  cause,  in  terms  of  their  former  interlocutor ;'  for  that 
case  was  different  from  the  case  of  Roxburghe,  though  identical 
with  the  present,  but  could  not  now  stand  against  the  decisions  in 
the  Eastfield,  Earlshall  and  Blairhall  entails. 

2.  Looking  to  the  irritant  clause,  the  words,  '  other  deedjs/ 
whereby  the  lands  might  be  evicted,  mentioned  alongst  with  the 
contracting  of  debts,  cannot  include  sales  already  specially  pro* 
bibited  in  the  prior  part  of  the  deed,  but  must  have  jreference  to 
other  deeds  of  the  same  class  and  character  with  debts,  and 
whereby  the  lands  may  be  adjudged  or  evicted.  The  only  legi* 
timate  construction  of  the  words,  '  all  such  debts  and  deeds,'  is 
that  they  have  exclusive  reference  to  the  debts  and  deeds  classed 
together  in  the  immediately  preceding  clause.  See  Prestonfield 
case,  Dick  v.  Drysdale,  14th  Jan.  1812,  F.  C,  and  the  opinion  of 
Lord  Balgray,  as  Lord  Probationer  in  the  case.     The  words, 

*  debts  and '  can  be  held  superfluous ;  for  they  are  used  by  the  en* 
taller,  and  that,  too,  coupled  with  the  word,  *  deeds,'  and  are  used, 
moreover,  so  coupled  together  in  both  clauses  in  which  they  oc- 
cur, and  must  plainly  be  used  in  the  same  sense,  and  have  the 
same  legal  and  precise  meaning  given  to  them.  Finally,  the 
Blairadam  case,  (Barclay  v.  Adam,  1  Sh^  App.  24,)  is  decisive* 


Defender*! 
Pleas. 


Pleaded  (by  J.  HaU  Maxwell)  for  the  defender — The  clause  ia 
this  entail  is  certainly  not  expressed  in  terms  precisely  similar  to 
those  now  used  in  the  Juridical  Styles  and  Bell's  Forms  of  Deeds, 
the  former  of  which  was  published  in  1787,  and  the  latter  of  a 
more  recent  date„  while  the  Overton  entail  was  executed  in  1766. 
The  style  followed  in  it  is  that  used  at  the  time,  and  will  be  found 
in  a  Treatise  on  the  Origin  and  Progress  of  Fees,  published  as  a 
supplement  to  Spottiswoode  in  1734,  and  the  second  edition  of 
the  same  work  in  1761.  The  rule  of  strict  interpretation  is  not 
disputed,  neither  does  he  differ  from  the  Lord  Ordinary  that  it 
is  not  allowable  to  have  recourse  to  any  extensive  construction  of 
words  plainly  referable  to  one  prohibition  only,  nor  to  inference^ 
But  it  is  clear  that  there  is  no  necessity  for  a  separate  independent 
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tot  each  of  the  esseDiial  prohibitioii^  a9  not  only  the  dtcU  88  Not.  igSflL 
but  tbe  higher  authority  of  the  statute  itself,  show;  and 
the  vsrds  of  this  entail  being  almoet  similar  to  those  used  in  the  \^^  ^* 
tbe  entailer  ought  not  to  be  deprived  of  its  protection^    See 


iki  die  opinions  of  the  Lords  President  and  Mackenzie  in  the  ^«^«n<l«r*« 

Anihbrock  case.     There  is  in  the  Overton  entul^  as  in  the  sta- 

Witf  a  grammatical  dependence  of  one  part  of  the  sentence  on 

nsdMrptrt,  inaamodi  M,  in  order  to  elucidate  the  meaning  of 

the  tionis  of  the  sentence,  it  is  necessary  to  refer  back  to  the 

gnend  words  *  any  other  deed/  the  very  term  used  in  the  sta^ 

trtB,  aid  tbe  only  terms  in  which  it  mentions  the  alteration  of  the 

ssderof  sncoession.     The  constnictiott  of  the  clause  affords  two 

good  grounda  for  holding  that  the  evasion  prohibited  is  not  an 

stiiiMi  dependent  on,  or  flowing  from  adjudication  or  eviction ; 

1il»  Because  tbe  two  dtflferent  parts  of  tbe  sentence  are  separated 

md  fiibaguiabed  by  the  disjunctive  *  or/  as  in  the  statute ;  and, 

M^  Becsnse  evasion  in  *  any'  measure^  not  in  *  some'  meaaure, 

(si^MCcd  in  tbe  Lord  Ordinarys  note,)  is  distinctly  prohibited. 

U  Mod  of  the  terms  <  or,'  awd  *  in  any  measure,'  tbe  words 

'aid'  and  *  thereby'  had  been  used,  it  migbt  reasonably  have 

bsM  kdd  that  tbe  evasion  prohibited  was  the  mere  consequence 

aai  cfect  of  the  adjudication  or  eviction^ 

Bit  the  case  of  Lochbuy  has  never  been  questioned  till  the  date 

of  the  interlocQtor  of  the  Lord  Ordinary*   That  it  was  a  well'con- 

adered  case^  and  decided  anterior  to  the  case-  of  Roxbnrghe, 

(lk»gli|  as  formerly  was  the  practice,  it  is  reported  on  the  same 

(by,  the  last  reclaiming  petition  havmg  been  refused  on  that  day, 

2Sd  Jane  1807,)  is  clear  from  Lord  President  Campbell's  speech 

ID  the  Roxburgbe  case.     He  says,  *  tbe  case  of  Maclaine,  which 

'vas  very  lately  before  the  Court,  bore  a  nradi  greater  resem« 

<  bbiice'  (than  the  Argaty  entail)  *  to  the  present,  and  there  the 

'  Coart  had  no  difficult  in  finding  that  the  heh^s  hands  were 

'tkd  ap;*  and  again,  ^yonv  LordsUps  are  not  to-  look  to  the 

'|Mpeis  in  this  case  alone;  it  is  very  ably  slated  in  the  case  of 

'  Locbbgy.'     The  authorities  (pioted  by  the  pursuer,  the  more 

tkey  ue  siftetj,  will  be  found  qniie  consistent  with  one  another 

ad  with  the  Lochbny  case,  and  do  not  derogate  from  the  de* 

Mei^s  pleas.    2.  ReCerrmg  back  to  the  clause  in  the  act  1685^ 

tk  permiasion  to  irritate  sales  is  attained  in  the  words  *  all 

'  ndi  deeds,'  in  the  conclnding  member  of  the  clause ;  and  ths' 

Mate  therefore  applied  all  such  deeds,  Ist^  to  the  prohibition 

^  adl ;  2dfy,  to  the  prohibition  to  contract  debt ;  and,  94^  to 

^  fvohibkion  to  do  any  other  deed ;  and  that  it  neither  did, 

■or  ooald,  noff  ceidd  intend  to  confine  the  words  *  all  such  deeds ' 

f2 
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23  Not.  1838.  to  the  words  *  any  Other  deed.'  The  rule  of  construction  no^ 
doubt  is,  that  in  whatever  sense  a  word  is  first  employed,  exten- 
sive or  limited,  it  must  afterwards,  in  case  of  doubt,  be  taken  in 
the  same  sense ;  but  it  is  evident  that  deeds,  as  first  used  in  the 
entail,  means  doings,  acts  in  the  most  comprehensive  sense.  On 
the  principle  recognised  in  the  Prestohfield  case,  then,  where  the 
word  occurs  in  the  irritant  clause,  it  must  be  used  in  the  same 
sense.  And  if  the  word  deeds  would  have  been  sufficient,  *  debts ' 
must  be  a  superfluous  expression.  If  *  deeds '  be  held  to  mean 
acts,  then  it  applies  to  every  thing  prohibited ;  or  if  it  be  held  to 
mean  instruments,  or  the  evidence  of  acts  done,  then  it  covers 
sales  and  alterations  of  succession,  and  the  blank  in  the  applica- 
tion left  by  that  interpretation  is  filled  up  by  debts. 

The  Blairadam  case  cannot  apply,  for  there  the  words  were, 
<  all  which  debts,  deeds  and  contractions  are  hereby  declared  void 

*  and  null,  by  way  of  exception  or  reply,  and  without  declarator, 

*  in  so  far  as  they  may  burden  the  said  lands  and  estate.'  It  is 
plain,  that  according  to  the  rule  of  strict  interpretation,  a  sale,  or 
an  alteration  of  the  order  of  succession,  does  not  burden  lands. 
The  burdening  belongs  exclusively  to  the  case  of  debts  and  deeds, 
and  being  only  irritated  and  resolved  in  so  far  as  they  might  bur- 
den, it  might  have  been  maintained,  not  only  that  sales  and  altera-; 
tions  of  the  order  of  succession  were  not  included  in  the  irritant 
clause,  but  that  acts  of  treason,  or  others  inferring  forfeiture,  would 
not  have  been  affected. 

The  cases  for  the  parties  contained  an  argument  upon  another 
objection  not  pressed  on  the  Court. 


The  cause  having  been  advised  upon  cases,  and  counsel  decli- 
ning further  argument, 


Opinion  of 
Court* 


Lord  Meadotobank  was  desirous  to  state,  from  the  notes  of  the 
late  Lord  Meadowbank,  what  occurred  at  the  advising  of  the  two 
cases  of  Koxburghe  and  Lochbuy  referred  to.  The  advising  of 
the  Roxburghe  cause  first  came  on  upon  the  13th  November 
1^06.  Their  Lordships  then  ordered  a  hearing,  and  Lord  Pre- 
sident Campbell  stated,  that  he  would  put  out  for  advising  at  the 
same  time  the  cases  of  Lochbuy  and  Eastfield.  The  Roxburghe 
cause  was  decided  on  the  23d  June  1807.  The  Eastfield  case 
was  decided  on  the  same  day — the  Judges  against  the  Countess 
of  Dalhousie  being  the  Lord  President,  Polkemmet,  and  Dun- 
»innane.  .The  papers  were  drawn  by  the  late  Lord  Register 
(Mr  A.  C.  Colquboun)  and  Lord  Cockburn.  There  is  a  note  in- 
jiencil  by  Lord  Meadowbank  calling  his  own  attention  to  the 
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argament  in  Mr  Cockburn's  paper  as  to  the  difference  betwixt  SfS  Not.  1838. 
the  Roxbarghe  and  Lochbuy  cases.     His  Lordship  considered     ^^"^V^^ 
these  two  cases  to  be  the  same,  but  f^stfield  different. .  Lord  xJln|/' 
President  Campbell  observed,  that  the  argument  was  well  stated.      ^-^ 
He  was  much  instructed  by  all  the  papers.     The  papers  in  thfe  c^^"  ° 
Eastfield  were  not  alone  to  be  looked  at,  but  also  those  in  the 
Lochbuy  case.   Thus,  there  is  evidence  that  the  whole  argument 
was  in  the  view  of  the  Court,  and  deliberately  considered. 

Lwd  Justice- Clerk. — The  case  before  us  has  been  most  ably 
argued,  and  I  have  come  to  the  conclusion  that  the  interlocutor 
of  the  Lord  Ordinary,  in  so  far  as  it  rests  upon  his  Lordship's 
opinion,  that  the  prohibitory  clause  in  this  entail  is  defective,  as 
regards  an  alteration  in  the  order  of  succession,  is  not  well  found- 
ed. I  am  of  opinion,  upon  a  fair  consideration  of  the  act  1685, 
c.  22,  and  the  law  applicable  thereto,  and  giving  effect  to  the  prin« 
ciple  of  strict  interpretation  of  entails,  that  there  is  here  a  sufR- 
cient  and  effectual  prohibition  against  an  alteration  of  the  order 
of  sQccession.  In  cases  of  entail  we  must  always  resort  to  the 
vords  of  the  act  1685,  c.  22 ;  and  although  it  is  not  required  by 
the  act  that  there  shall  be  separate  clauses  descriptive  of  the  three 
acts  mainly  prohibited,  namely,  selling,  contracting  debt,  and  al- 
tering the  order  of  succession,  it  is  necessary,  according  to  the 
terms  of  that  act,  that  the  intention  of  the  entailer  to  prohibit 
these  several  acts  shall  be  separately  marked  by  the  words  of  the 
prohibitory  clause.  There  is  no  form  of  words  given  in  the  act, 
but  if  the  three  prohibitions  are  to  be  introduced  into  the  prohi« 
bitory  clause,  this  must  be  done  in  such  a  way  as  to  show  that 
these  three  acts  were  meant  to  be  prohibited.  Now,  if  words  are 
not  to  be  found  in  this  entail  of  Overton  prohibiting  an  altera- 
tion in  the  order  of  succession,  I  do  not  see  in  what  form  such  a 
prohibition  can  be  expressed.  I  cannot  think  any  thing  more 
dear  than  that  the  words,  *  or  do  any  other  deed  whereby  the 
'  said  lands  and  subjects  may  be  adjudged  or  evicted  from  the 

*  succeeding  members  of  entail,  or  their  hopes  of  succession  thereto 

*  in  any  measure  evaded,'  import  a  prohibition  in  the  latter  part 
of  the  clause,  against  any  deed  that  may  affect  the  right  of  succes- 
sion of  the  heirs  of  entail.  ILord  Medwyn — *  evaded.']  Yes ; 
evaded — ^an  expression  as  strong  as  frustrate,  used  in  the  act. 
On  principle,  therefore,  and  without  meaning  to  interfere  with 
any  opinion  entertained  in  the  decision  of  any  of  the  cases  refer- 
red to,  but,  on  the  contrary,  expressly  concurring  with  the 
opinions  expressed  on  the  Strathbrock  entail,  (Rowe  v.  Mony- 
P«nny,)  I  think  the  argument  in  support  of  this  entail  is  entitled 
to  prevail.     Besides,  it  is  of  the  highest  importance  that  a  deci- 
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tS  Not.  1888.  sion  of  tbe  Court,  like  that  on  the  Lochbay  entail,  (Maclaine,) 
which  18  not  to  be  confounded  with  the  cai»e  of  Roxburghe,  and 
which,  as  a  well-conBidered  decision,  has  been  acquiesced  in  for 
tbe  last  thirty  years,  ought,  as  a  solemn  judgment  of  the  Court, 
Couru"  ^^  ^  adhered  to.  That  case  of  Lochbuy,  it  is  admitted,  is  iden- 
tically the  same  as  the  present;  and  it  is  my  bounden  duty,  as  I 
consider  that  case,  on  principle,  to  have  been  well  decided,  to 
adhere  to  the  decision  there  pronounced,  and  therefore  I  would 
propose  to  alter  the  interlocutor  on  this  first  ground.  I  have 
looked  thoroughly  into  all  the  cases,  and  none  of  these  appear  to 
me  to  interfere  with  the  case  of  Lochbuy.  The  Earlshail  case 
has  been  referred  to ;  but  there  is  nothing  in  the  interlocutor  of 
Lord  Alloway  impeaching  the  decision  in  the  case  of  Lochbuy* 
Then,  in  the  Strathbrock  case,  their  Lordships  of  the  other  Di« 
vision,  while  they  stated  their  entire  approbation  of  the  decision 
in  the  case  of  Roxburghe,  in  which  I  concur,  gave  no  indication 
of  an  opinion  that  the  Lochbuy  case  had  been  wrong  decided. 
Therefore,  the  conclusion  I  have  arrived  at  upon  a  consideration 
of  this  entail,  is,  that  within  the  four  corners  of  the  deed,  as  in  the 
Lochbuy  entail,  there  are  to  be  found  words  prohibiting  any 
deeds  altering  the  order  of  succession  fixed  by  the  entail.  I  shall 
confine  my  opinion,  at  present,  to  this  first  point,  until  I  hear  the 
opinions  of  your  Lordships. 

Ijord  G&fi/ee.-— I  am  of  the  same  opinion. 

Lord  MetuhwbanlL'^My  opinion  concurs  with  your  Lordship 
and  Lord  Glenlee. 

Lard  Medwyn.^^  am  much  impressed  with  the  great  advantage 
of  adhering  to  the  deliberate  judgments  of  the  Court,  particularly 
on  the  meaning  of  clauses  in  solemn  deeds,  such  as  an  entail. 
These  decisions  go  forth  to  the  public;  parties  and  conveyancers 
are  entitled  to  trust  and  rely  on  the  same  judgment  when  the 
same  clause  comes  again  before  the  Court  for  adjudication.  Unless 
such  a  rule  be  adopted,  even  an  approach  to  certainty  as  to  our 
most  valuable  rights  is  unattainable.  On  this  ground,  I  am  not 
inclined  so  readily  to  give  up  the  case  of  Lochbuy,  the  deliberate 
and  well-considered  judgment  of  the  Court.  It  is  a  mistake  to 
hold  that  it  was  held  to  be  the  same  as  the  Roxburghe  case. 
The  case  of  Lochbuy  came  first  before  the  Court.  It  was  heard 
in  the  Outer-^House  before  Lord  Cullen,  who,  in  February  1804, 
ordered  the  case  to  be  stated  in  memorials.  He  afterwards  took 
it  to  report  on  informations.  The  information  for  Lochbuy  is 
dated  Sd  June  1804.  These  were  advised  18th  June  1805,  when 
a  hearing  was  ordered. 

The  Roxburghe  case  then  occurred  on  10th  July  1806.     This 
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beard  in  presence,  when  memorials  were  ordered.   These  S3  Not.  isaa. 
were  advised  18th  January  1807,  when  it  was  found,    ^^V*^ 
tbt  there  was  in  the  Roxburghe  entail  an  effectual  prohibitioik  Lang/' 
fpiml  altering  the  order  of  succession.  7-;- 

Ob  Slst  January  1807,  the  case  of  Lochbuy  was  advised.  It  ^l^^""  ""^ 
nderwent  a  separate  discussion  from  the  Roxburghe,  a»d  the 
Jidges  delivered  their  opinions,  (notes  of  which  his  Lordship  read,) 
vImd  it  was  found  that  the  tailzie  imported  a  prohibition  against 
dlering  the  order  of  succession.  Reclaiming  petitions  were  pre- 
sented in  both  cases,  which  were  advised,  with  answers,  on  the 
sne  day,  (23d  June  1807.)  From  my  note  of  the  advising  of 
the  itozbnrgfae  cause,  exactly  the  same  Judges  deliver  opinions, 
nd  ao  others,  who  had  given  their  opinions |[ in  the  Lochbuy 
cuse;  hot  two  Judges  concur  with  the  majority  in  thinking  the 
poUbition  against  altering  the  order  of  succession  sufficient  here, 
MndioBgfat  it  insufficient  in  Lochbuy. 

Heacc,  it  is  quite  clear  that  the  Lochbuy  case  was  carefully 
coBsidered,  and  separately  advised.  The  hearing^embraced  the 
temiof  this  entail  also.  The  difference  between  it  and  the  Rox- 
karghe  entail  was  pointed  out  by,  at  least,  two  Judges,  who  thought 
it  so  Gir  different,  that  though  they  thought  there  was  a  sufficient 
IvroUbition  in  the  Roxburghe  case,  they  held  there  was  none 
bere.  There  was,  in  short,  a  full,  deliberate  advising  of  the  case 
bj  itself:  it  was  thus  well  considered  and  contrasted  with  the 
Boxbiirghe  case;  and  any  case  of  entail  law  advised  under  such 
circomstances,  where  the  majority  included  the  Lord  President^ 
Sr  Islay  Campbell,  the  late  Lord  Meadowbank,  and  the  first 
Lord  Newton,  I  cannot  easily  bring  myself  to  consider  it  as  an 
ill  decided  case,  and  I  know  not  that,  till  now,  the  authority  of 
tbt  case  has  ever  been  impugned. 

Bat,  if  we  were  to  lay  out  of  view  this  case  of  Lochbuy,  let  us 

Ke  whether  the  recognised  principles  of  entail  law  will  authorise 

as  to  pronounce  a  different  judgment  here  from  what  the  Court 

pnmoonced  in  that  case.     There  are  two  objections  to  the  entail 

ia  thb  case:  ls£.  That  the  prohibitive  clause  is  defective  as  to  an 

•iterstion  in  the  order  of  succession ;  2dj  That  the  irritant  clause 

docs  not  apply  to  a  sale.     I  adopt  implicitly  the  rule  of  strict 

coostmction  against  the  fetters  of  an  entail,  and  whether  the  dis- 

cossioQ  be  with  a  creditor  or  with  an  heir  of  entail  only,  endea- 

vooriogto  support  the  entail;  and  this  principle  operates,  so  that 

ift  word  or  phrase  used  in  a  deed  of  tailzie  admits  of  two  mean<« 

ngs,  and  the  entailer  has  not  indicated  the  meaning  he  attaches 

to  it,  the  Court  must  select  that  meaning  which  is  in  favour  of 

freedom  and  against  the  fetters.    But  it  was  found  m  the  case  of 
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23  Not. ^38.  Prcstoiifield,  that  if  an  ambiguous  word  is  used  in  one  part  of 
a  deed  with  a  particular  meaning,  when  it  appears  in  a  subsequent 
part  of  the  same  deed  it  must  have  the  same  meaning  attached 

^  .  .       .      to  it,  unless,  indeed,  it  be  shown  that  he  used  it  there  in  another 

opinion  of  . 

Couru  sense.     Hence,  the  meaning  attached  to  a  word  by  an  entailer  is 

always  to  be  considered.  This  is  not  supplying  or  implying  a 
meaning,  but  giving  effect  to  what  the  entailer  has  done.  Now, 
it  is  unquestionable,  that  while  three  different  sets  of  acts  or 
things  to  be  done  must  be  specially  prohibited,  it  is  not  necessary 
that  each  should  have  a  special  and  distinct  clause  for  itself.  The 
example  of  the  statute  1685  may  be  followed,  and  they  may  be 
all  embraced  in  one  prohibitory  clause.  But  they  must  alPtbree 
be  in  it;  any  two  will  not  infer  the  third.  There  must  be  no  in- 
ference or  implication  from  one  clause  to  another — no  construction 
to  supply  even  an  evident  unintentional  omission. 

Are  there,  then,  in  this  entail  any  words  distinctly  applicable  to 
that  part  of  the  statute,  which  authorises  a  proprietor  to  make  it 
unlawful  for  his  heirs  *  to  do  any  deed  whereby  the  succession 

<  may  be  frustrate  or  interrupted  ?'  The  statute  uses  the  word 
deed,  so  as  to  comprehend  both  evictions  for  debt  and  alterations 
of  the  succession.  Now,  when  the  words  of  the  prohibition  in 
this  case  are,  ^  nor  to  contract  debt,  or  do  any  other  deed  whereby 
*  the  said  lands  may  be  adjudged  or  evicted  from  the  succeeding 

<  members  of  entail,  or  their  hopes  of  succession  thereto  in  any 

<  manner  evaded,'  is  there  any  sufficient  distinction  between  the 
words  to  do  any  deed,  whereby  the  hopes  ^  of  succession  of  the 

<  heirs  to  the  said  lands  may  be  in  any  measure  evaded,'  and  those 
in  the  statute,  which  are  held  to  apply  to  a  voluntary  alteration  of 
the  succession?  The  question  is,  whether  these  words  were  added 
as  descriptive  merely  of  the  effect  or  consequences  of  the  lands 
being  adjudged  or  evicted,  or  whether  they  import,  and  were  in- 
tended to  import,  any  voluntary  deed  altering  the  succession. 
Now,  such  a  descriptive  addition  of  consequences  was  quite  un- 
necessary. The  clause  against  debts,  adjudications  and  evictions 
is  complete  without  it ;  for  all  lawyers  agree,  and  the  ingenuity 
of  interpretation  in  modern  times  has  never  yet  held  that  the 
words,  <  or  the  succession  frustrate  or  interrupted,'  are  here 
descriptive  merely  of  the  natural  consequences  of  adjudication 
or  eviction,  which  in  fact  they  are.  But  they  are  just  as  de- 
scriptive of  these  effects,  (for  surely  the  succession  is  frustrate 
and  interrupted  if  the  estate  be  carried  by  adjudication  or 
eviction,)  as  the  words  in  the  tailzie  of  Overton.  Why,  then, 
should  such  an  interpretation  be  put  on  the  words  of  this  tailzie, 
which  would  not  be  admissible  in  the  words  of  the  statute? 
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The  vordsy  tboogh  not  ideotical  with  those  used  in  the  statute,  83  Nov.  183a 
are  those  which  conveyancers  at  the  time  held  of  sufficient  force     ^^^V^^ 
to  any  the  statute  into  effect.      For  I  cannot  overlook  that  Lanf.^* 
the  daose  here  is  plainly  copied  from  the  Style  Book  of  the      ;-; — 
Jmj,    Dallas,  1  believe,  has  no  style  for  a  tailzie.     The  Juridical  q^j^^  ^ 
%ies  were  first  printed  in  1787.     The  entail  of  Overton  was  exe- 
co£ed  in  1766.     Now,  the  approved  style  appended  to  a  work  of 
SpoUiswoode,  published  first  in  1734,  of  which  a  second  edition 
was  called  fur  and  published  in  1761,  had  been  followed  in  this 
dted.     The  style  there  given  is  of  course  to  embrace  all  the 
three  prohibitions  against  sale,  debt,  and  altering  the  succession. 
No  diiabt  that  style,  copied  in  this  entail,  makes  the  case  more 
difficult,  by  running  the  two  prohibitions  into  each  other.    It  would 
hare  been  less  liable  to  the  criticism  of  the  Lord  Ordinary,  if 
it  had  been, — nor  do  any  deedt  whereby  the  succession  may  be 
frastiate,  or  their  hopes  of  succession  may  be  evaded.     But  the 
itatoie  has  set  the  example,  and  has  run  the  two  prohibitions  into 
cacbodier;  and  an  entailer  ought  surely  not  tosuff*er  by  following 
(J^daose  in  the  statute  in  this  respect  literally  and  strictly.     But 
thoi^h  intended,  is  the  import  of  the  words  the  same  as  those  in 
the  statute,  since  they  are  not  identical  ?  The  term  or  is  used  in 
the  diijooctive  sense  in  the  statute :  it  is  so  here  also.     The  hopes 
of  sQooession  are  words  entirely  equivalent  to  succession  in  the 
statute;  and  hopes  of  succession  evaded  surely  agree  in  substance, 
aodhavethesame  meaning  with  succession  frustrate  and  interrupted. 
According  to  the  primary  meaning  of  the  word,  any  deed  is  pro- 
hibited by  which  the  hopes  of  succession  go  away,  or  are  taken 
oay;  for  although  the  substantive  evasion  is  used  to  designate 
*hat  is  not  direct,  and  that  argument  was  used  in  the  Lochbuy 
ca&e,  yet  the  use  of  the  term  evade  in  the  Style  Book  shows  that 
it  was  then  applied  to  a  direct  d&ed  of  alteration. 
No  case  has  been  decided  contrary  to  these  views* 
The  case  of  Roxburghe  is  admitted  to  be  a  sound  judgment. 
The  uilzie  of  Eastfield,  25th  May  1808,  only  prohibited  debts 
ttd  deeds  whereby  the  lands  may  be  apprised,  adjudged  or  evicted, 
is  prejudice  of  this  uilzie.     The  tailzie  of  Earlshall,  20th  Nov. 
1615,  in  addition  to  adjudged  and  evicted,  added  merely  forfeited, 
(bj  a  criminal  act,)  or  affected  in  prejudice  of  the  heirs,  applying 
to  debt  merely* 

Blairhall,  6th  July  1816,  prohibited  deeds  by  which  the  lands 
or  rents  may  be  affected  and  adjudged,  and — not  the  disjunctive 
w,— .and  the  heirs  deprived  of  the  same  or  interrupted  in  the  pos-. 
session.  But  it  further  contained  a  clause  against  forfeiture  and 
escheat,  which  the  Court  held  intended  by  the  entailer  solely  for 
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23  Not.  1839.  that  class  of  cases ;  and  therefore  did  not  hold  the  concluding 
words  applicable  to  a  voluntary  alteration  of  the  succession,  which 
could  not  be  by  a  fact  or  criminal  deed  or  action,  the  only  things 
here  prohibited. 

Cou^""  "^  ^™"^  ^'  Tytler,  9th  March  1826,  was  similar  to  this,  but  clearer ; 
for  it  prohibited  deeds  which  might  be  the  ground  of  adjudication, 
eviction  or  forfeiture,  oil  which  might  afiect  or  burden  the  same. 
In  the  case  of  Ardovie,  21st  Feb.  1887,  the  irritant  clause,  besides 
specially  protecting  the  prohibition  to  alter  the  succession,  con- 
tained a  protection  of  one  prohibition  only  of  several  others ;  and 
the  uncertainty  to  which  prohibition  it  applied  was  the  ground 
of  decision  there,  that  a  sale  could  not  be  said  to  be  irritated. 

The  last  case  is  that  of  Strathbrock,  9th  Feb.  1837,  where  a 
prohibition  to  sell  or  contract  debt,  <  or  to  do  any  other  fact  or 
^  deed  in  prejudice  of  the  said  tailzie,  and  of  the  persons  above 

<  named,'  was  held  to  contain  an  effectual  prohibition  against  frus* 
trating  the  succession  ;  and  I  must  be  of  the  same  opinion  in  the 
present  case. 

2.  As  to  the  objection  to  the  irritant  clause,  —  the  Lord 
Ordinary  holds  the  objection  to  be  still  clearer,  that  there  is  no 
irritant  clause  against  a  sale;  and  this  is  mainly  rested  on  the  case 
of  Blairadam,  8th  Feb.  1821,  where  it  is  said  that  it  was  laid  down 
that  debts  and  deeds  being  irritated  did  not  apply  to  sales.  Now, 
the  statute,  which  declares  *  all  such  deeds  to  be  in  themselves 

<  null  and  void,'  plainly  embraces  sale  under  the  term,  as  well  as 
the  other  two  deeds  prohibited  or  things  done ;  and  that  it  was  so 
intended  here  is  plain,  for  after  enumerating  all  the  three  acts, 
the  tailzie  goes  on,  <  and  if  they  do  on  the  contrary,'  plainly  em- 
bracing all  that  was  prohibited  before--the  prohibition  of  a  sale, 
as  well  as  the  other  two, — all  such  debts  and  deeds  shall  be  null. 
Had  it  been  all  such  deeds,  it  is  impossible  to  dispute  that  this 
would  have  applied  to  a  sale.  Does  the  introduction  of  the  word 
ddfis  limit  the  term  deeds,  so  as  not  to  embrace  all  the  prohibitions, 
if  a  deed  has  been  done  in  the  contrary  of  the  prohibition  against 
sale  ?  This  seems  a  very  forced  construction,  and  most  certainly  is 
not  supported  by  the  case  of  Blairadam. 

The  distinction  between  that  case  and  the  present  is  this: 
The  irritant  clause  in  the  Blairadam  case  clearly  does  not  apply 
to  the  whole  prohibitory  clause,  but  only  to  the  immediately  pre- 
ceding prohibition ;  and  it  is  followed  by  the  rest  of  the  prohibi- 
tory clause,  to  which  no  irritancy  is  applicable ;  whereas  here  the 
irritant  clause  applies  to  the  whole  prohibitions,  commencing  with, 
*  and  if  they  do  on  the  contrary,'  applicable  to  the  whole  acts. 
There  are  no  such  words  of  general  application  in  the  Blairadam 
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cmbnteiDg  the  whole  prohibitory  clause,  bat  it  is  appli-  23  Nor.  1838L 
obk  to  debt  merely.    2.  It  only  declares  the  debts,  depds  and  con-    ^*^v^ 
tncdoBs  nail,  in  so  far  as  they  burden  and  afiect  the  said  lands  ^l/'' 
mi  estate,  a  phrase  applicable  to  contraction  of  debt  merely.      — » 
That  is  DO  such  limitation  of  the  irritant  clause  in  the  case  of  q^^^ 
Oiertoo. 
I  im  therefore  for  altering  the  interlocutor. 
Lord  Glmlee.^^1  am  also  of  the  same  opinion  with  Lord  Med- 
vjn  00  the  last  point,  regarding  the  alleged  defect  in  the  irritant 
duR.    I  have  always  considered — ^although  I  once  heard  the 
coBtmy — but  I  have  always  considered,  and  I  heard  Lord  Presi- 
dent Blair  make  the  observation,  that  the  great  ruin  and  destruc- 
tica  of  entails  was  caused  by  entailers  introducing  into  the  irritant 
dtase  a  specification  of  the  things  prohibited  by  the  preceding 
fiohiiitory  clause,  instead  of  just  conforming  to  the  words  of  the 
act  IffiS.    But  the  misery  is,  that  people,  from  the  existence  of  an 
sdDctf  to  repeat  the  particular  acts  and  deeds  which  they  really 
iod  tniij  mean  to  prohibit,  give  needlessly  a  specification  of  these 
ii  ik  irritant  clause,  and  in  doing  so  do  it  inaccurately.     No 
doabt  it  may  sometimes  be  the  case  that  the  entailer  means  only 
to  prohibit  efiisctually  the  particular  acts  so  specified  by  him  in 
cbe  irritant  clause,  although  I  think  the  argument  upon  this  view 
bi  sometimes  been  carried  too  far.     But  still  I  can  understand 
tlm  diere  might  be  many  absurd  enough  prohibitions  introduced 
iito the  prohibitory  clause  of  an  entail,  which  a  man  might  never- 
ihdess  Dcyt  wish  to  fence  with  irritancies ;  and  when  some  of  the 
previoos  prohibitions  are  put  in,  and  others  left  out  in  the  speci- 
ficitioo  in  the  irritant  clause,  the  natural  inference  is  that  the  en- 
tsiier  did  not  mean  to  carry  the  irritancy  farther  than  actually  ex- 
piessed.    But  where  the  prohibitory  clause  is  just  directed  against 
the  three  ordinary  acts  of  selling,  contracting  debt,  and  altering 
the  soccessaoD^  and  there  is  adjected  a  general  irritant  clause,  up« 
oe  whatibundation  in  principle  can  you  say  that  the  entailer  does 
sot  mean  it  to  apply  to  all  the  three  acts  so  prohibited  by  the 
pcceding  clause  in  the  deed  ?    I  also  heard  Lord  President  Blair  * 

ny,  that  when  a  general  clause  of  irritancy  and  resolution  was 
toed  as  applicable  not  to  one  act,  but  to  all  the  acts  prohibited, 
he  was  bound  by  the  sUtute  1685  to  give  effect  to  it. 

Lord  MeadowboMk* — I  concur  also,  on  the  grounds  stated,  as 
to  the  necessity  of  altering  the  interlocutor,  in  so  far  as  it  rests  on 
this  second  ground.  The  only  question  is,  whether  the  words  of 
the  irritant  clause  apply  generally  or  not  to  the  prohibitions  con- 
tuned  in  the  prohibitory  clause  of  the  entail ;  and  I  am  clear  that 
the  irritant  clause  is  sufficiently  general  to  make  it  apply  to  all 
the  prohibitions  in  the  entail. 
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S3NoT.  183S.  Lord  Justice- Clerk, — I  was  desirous  to  hear  your  Lordships' 
opinions  on  this  last  objection,  as  well  as  on  the  other,  to  which  I 
have  spoken ;  for  I  was  inclined,  on  a  fair  construction  of  the 
.words  of  the  clause,  to  find  that  there  was  no  such  defect  in  it 

Court?""       *^  ^^^  heen  attempted  to  be  made  out     If  a  party  steers  by  the 
act  he  will  be  perfectly  safe.     I  once  heard  Lord  Eldon,  in  the 
House  of  Peers,  ask  Mr  Clerk,  Could  an  entail  be  objected  to  if 
the  entailer  used  the  very  words  of  the  statute  ?     To  which  my 
learned  friend,  now  no  more,  could  make  no  answer  in  the  affir- 
jnative.     Now,  here  the  words  used  are,  *  and  if  they  do  in  the 
*  contrary,  it  is  declared  that  all  such  debts  and  deeds  shall  be 
f  intrinsically  void  and  null,  and  of  no  force,  strength  or  effect/ 
These  words  are  emphatic,  and  contain  a  declaration,  that  if  the 
heirs  do  on  the  contrary — do  any  deed  contrary  to  the  three 
prohibitions  in  the  prohibitory  clause — such  debts  or  deeds  shall 
be  null  and  void  ;  so  that  the  only  objection  truly  is,  whether  the 
introduction  of  the  word  ^  debts  *  along  with  deeds  does  not  alter 
the  meaning  and  effect  of  the  clause.     The  word  debts  may  have 
been  introduced  ob  majorem  cautelam.     There  can  be  no  doubt j 
I  suppose,  that  if  the  word  deeds  had  alone  been  used,  the  clause 
would  have  been  admitted  to  be  perfectly  sufficient,  as  applicable 
generally  to  all  the  prohibitions  in  the  entail ;  so  that  I  cannot 
hold  the  word  debts  should  make  any  difference.     It  just  means, 
that  any  deed  or  transaction  contrary  to  the  prohibitory  clause 
shall  be  null  and  void.     Looking  to  the  Blairadam  case,  it  seems 
clear  that  selling  was  entirely  overlooked  in  the  irritant  clause ; 
and  therefore,  so  far  from  that  case  being  identical,  I  think  it  is 
toto  coelo  different ;  and  I  can  find  nothing  in  the  Blairadam  case 
to  justify  me  in  holding  it  to  be  a  precedent  in  the  present*. 
There,  there  was  a  specification  or  enumeration  of  the  acts  prohi- 
bited, debts,  deeds  and  contractions,  in  so  far  as  they  may  burden 
the  lands.     Here  there  is  no  such  enumeration,  the  words  being 
perfectly  general.     The  Lord  Ordinary's  interlocutor,  in  so  far  as 
rests  on  a  contrary  view,  must  also,  I  think,  be  altered. 
4  Lord  Meadowbank  again  referred  to  Lord  President  Camp- 

bell's opinion  in  the  Roxburghe  case,  as  indicating  that  the  Argaty 
case  had  been  wrong  reported. 
Judgirent.  The  Lords  unanimously  altered  the  interlocutor  of  the  Lord 

Ordinary,  sustained  the  defences,  and  assoilzied  the  defenders 
*     from  the  conclusions  of  the  action. 

Lord  Ordinaiy,  Jeffrey.  Act.  Sol.'-Gen,  (Rviherfurd^)  Andenon^  and  Dwdop, 

Alt.  Ro,  Bell,  and  Jn.  Hall  MaxwdL  Gibson  j>  DonaltUon,  W.  S.  and 

Bell  4  Ruiher/ord^  W.  S.  Agents.         T.  Clerk. 

R. 
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FIRST  DIVISION. 
\fcXII.  24^A  November  1838. 

ALEXANDER  HAMILTON,  W.  S.  Petitioner. 

CcuTOR  Bonis. — Clergyman. — Special  Powers. — Authority 
granted  to  a  curator  btmis  of  an  established  clergyman  to  make  a 
tatatk  oHawaaee  from  the  stipend  of  the  parish  to  an  assistant 
frmstly  officiating,  or  that  might  afterwards  be  appointed  to  offi- 
diAdsrhig  the  incapacity  of  the  clergyman. 

Ii  eneqaence  of  the  incapacity  of  the  Rev.  James  Monteitfa, 
VBBtcrof  the  parish  of  Dalkeith,  a  resident  assistant  was  appointed 
to  Marge  all  duties  competent  to  a  preacher  of  the  Gospel, 
^pethioner,  who  was  afterwards  appointed  curator  bonis  to  Mr 
^ItnteiA,  thought  the  appointment  of  the  assistant  a  *  most  indis- 
'  {leasable  and  necessary  measure ;'  but  entertaining  some  doubts 
» to  vhetfaer  the  appropriation  of  part  of  the  fruits  of  the  bene- 
ttt  to  remonerate  that  assistant  would  not  be  an  extraordinary 
aerdse  of  the  powers  of  a  curator  bonis,  he  presented  this  peti* 
tiaa,  praying  *  the  Court,  under  the  circumstances  of  the  case,  to 
'laikorise  him  to  make  such  allowance  as  may  be  deemed  proper 
'froQtiie  stipend  of  the  parish  of  Dalkeith  to  the  assistant  pre- 
*ttBtlyoffidating,  or  that  may  hereafter  be  appointed  to  officiate 

*  IB  the  said  parish  during  the  incapacity  of  the  Rev.  Mr  Mon- 

•tdtlu' 

Tke  SoUdtor^Generalj  for  the  petitioner,  observed — That  the 
petiaonei  merely  wished  authority  from  the  Court  to  strengthen 
«>^  in  paying  the  assistant  a  proper  compensation  for  his  labour, 
V  to  enter  into  an  arrangement  with  the  patron  and  presbytery  if 
v^  skoald  appoint  an  assistant  in  the  event  of  Mr  Monteith's 
'idnned  incapacity.  The  case  of  Cockburnspath  afforded  an 
«»4«ity. 

The  Courts  with  some  reluctance,  granted  the  prayer  of  the  peti-  judgment. 

tioQ. 


Act.  SoL'Gen.  iRtOirfiird,)        Party,  Agent.        B.  Clerk. 

CO.  R.    , 
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No.  XIIL 


28^A  November  )83& 


KanmUfe. 


The  Right  Honourable  The  EARL  OF  MAR 

against 

PETER  GRAY  and  THOMAS  RAMSAY. 

Pre-emption. —  Sale. — Superior  and  Vassal. — Irritancy. — 
A  iubfet^  Iiavinff^  in  virtue  of  a  clame  of  pre^emptitm^  xohich  toas 
fortified  by  a  clause  irritant  of  the  deed  granted  in  contraventiaH 
thereof  been  offered^  by  the  vassal  infefty  to  his  superior,  and  refused^ 
— held,  that  subsequent  alienations  byt/te  vassal^  and  by  a  purchaser 
not  ijffefif  did  not,  in  the  circumstances,  fall  under  the  clauses  of 
pre-emption  and  irritancy. 

Process. — Summons. — Reduction. — Observed,  That  a  summons 
of  deebaraJtor  and  reduction,  with  reductive,  independent  of  tike  other 
conebmons,  is  informal  if  it  does  not  call  for  production  if  the  writs^ 
and  conclude  for  certification  contra  non  producta.  Objection  ob^ 
viated  by  a  wiOidrawal  of  the  reductive  eonelusions. 

John  Francis  Erskine  of  Mar,  in  1822,  granted  to  Andrew 
Drysdale,  and  *  to  bis  beirs  and  assignees  whomaoeyer,  heritably 
^  and  irredeemably,'  a  feu-cbarter  of  a  pieee  of  ground  near  AUoa, 
with  m  clause  of  pre-emption  in  favour  of  th«  superior,  in  these 
terms:  ^  That  it  shall  not  be  in  the  power  of  the  sud  Andrew 
Drysdale,  or  his  foresaids,  to  sell,  dispone,  ezcamb,  wadset^  or 
otherways  to  do  any  act  or  deed  by  which  the  said  subjects,  or 
any  part  thereof,  may  be  alienated,  without  making  the  first  offer 
thereof  to  me  or  my  foresaids,  at  soch  a  price  as  any  other  per- 
son shall  offer  therefor ;  and  failing  sudi  offer,  then  at  such  a  price 
as  shall  be  determined  by  two  neutral  persons,  to  be  mutually 
chosen  by  the  superior  and  vassal ;  declaring,  not  only  that  all 
such  salesy  dispositions,  or  other  deeds  to  be  made  and  granted 
by  the  vassal,  without  making  the  first  offer  thereof  to  me  ot  my 
foresaids,  or  deeds  done,  whereby  the  same  may  be  evicted  from 
the  vassal,  without  such  offer  being  made,  shall  be  of  no  force, 
strength  or  effect,   and  ineffectual  against  the  subjects  hereby 
feued ;  but  also  this  present  charter,  and  all  following  hereupon, 
shall  become^void  and^null,  and  the  subjects  hereby  fieued  shall 
return  to  me  and  my  foresaids,  disburdened  of  all  such  sales,  dis- 
positions,  and  other  deeds,  and  as  fully  and  freely  as  if  these 
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(fRsnti  bni  never  been  granted.'    The  charter  moreover  pro*  28  Not*  188& 
fiu,  ( that  the  said  Andrew  Drysdale  and  his  foresaids  shall  cause    ^^V^^ 
<tkiiole  provisions,  conditions  and  declarations  above  written  to  ^  q^^  ^^^ 
*kiMrted  verbalifn  in  the  sasine  following  hereopon,  and  in  all  Ramuy. 
'flhqoent  sssinea  and  infeftments  of  the  subjects  hereby  feued;  ^arn^. 
<«JiBease  they  shall  fail  or  omit  to  do  so^  or  shall  contravene 
'iBjroftkesaid  conditions,  provisions  and  declaradons,  then  and 
'ii  tint  esse  these  presents,  and  all  following  hereapon,  shall  be* 

*  cone  Tsid  and  null,  and  the  subjects  hereby  feued  shall  return 
<  Is  isd  be  possessed  and  enjoyed  by  me  and  my  foresaids,  as  fully 
*ml  freely  as  if  these  presents  had  never  been  granted.' 

Drpdsle  took  infeftment  in  ia2S,  and  in  1826  granted  a  bend 
mi  dapodtion  in  security  over  the  said  subjects  in  Caivoar  of  Mr 
SteiD,  wkidi  was  assigned  to  Mrs  Hodge,  who,  in  1834,  took  in* 
feftnest    In  virtue  of  the  powers  of  sale  in  the  bond,  and  in  con- 
ttjiyesM  of  the  clanse  of  pre-emption  in  the  charter,  the  subjects 
vcre  ibed  by  the  heritable  creditor  to  the  pursuer  as  superior, 
nha^  kjr  letter,  dated  2d  June  1837,  declined  to  purchase  them. 
Ikf  vera  afterwards  exposed  to  public  roup,  and  purdiased  by 
tie  defimder.  Gray,  on  11th  October  1837.     Two  days  thereaftet 
Gay  tnuferred,  by  letter,  his  right  to  the  defender  Ramsay,  and 
kriagieeeived  from  the  heritable  creditors  a  conveyance,  (on  which 
ke  Si  not  complete  his  title,)  he,  unico  conteztu,  granted  a  diqpo* 
Mca  lo  Ramsay,  on  which  he  was  infeft,  and  he  paid  the  price  to 
the  idler.    On  the  1st  of  November  Gray  wrote  to  the  Earl  of 
Hsr,  efferisj  him  the  property  <  in  terms  of  the  charter,'  which 
•Cer  his  Lordship  accepted,  by  letter,  dated  on  the  following  day. 
Od  the  23d  Novesdber  Gray  again  wrote  to  the  Earl  in  these  terms : 
' Ihsd  the  honour  to  receive  year  Lordship's  letter  of  the  2d,  in 
'  SBswer  to  mioe  eS  the  Ist  instant     When  I  wrote  the  latter,  I 
'  fiad  that  I  laboured  under  a  twofold  misapprehension.     In  the 
*A^  plaoe^  by  a  deliberate  arrangement,  I  had,  on  the  day  of  sale^ 
'  ttd  by  a  subsequent  more  distinct  agreement,  placed  Mr  Thomas 
^y»  writer  in  Alloa,  in  my  room  as  purchaser.     My  disposi- 
porely  for  behoof  of  Mr  Ramsay,  and  a  trust  for  bis  use, 

*  sod  he  was  the  custodier  of  the  deed,  and  paid  the  price  to  the 
'  sellers.  In  the  next  place,  I  was  not  infeft  nor  entered  with  your 
^  iatdship  as  soperior  in  the  subjects,  se  that  t^e  clamse  in  the 

«ttrtei  ts  Mr  Drysdale  could  not  apply  to  me.     Hence  your 

^  Wovdstiip  wiU  see  that  I  had  not  the  power  to  make  you  the  oifer 

*  caataiaed  in  my  letter  above  referred  to.    And  further,  that  I 

^^'^^mmI  to  make,  and  that  your  Lordship  had  no  riglit  to 

^wnaaiiu  The  offer  was,  as  already  stated,  made  under  a  mis- 

•tpworistt  of  your  Lordship's  right  and  my  own  power,  and  I 
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Earl  of  Mar 
V.  Gray  aod 
Ramsay, 

Narrative. 


28  Not.  1838. <  now  recai  the  same  on  that  special  account;  and,  moreoyer,  be- 
'  cause  it  is  not  in  my  power  to  implement  the  same  to  any  ex- 
« tent' 

The  Earl  then  brought  the  present  action  of  declarator  of  irri- 
tancy,  reduction  and  implement  against  Gray  and  Ramsay,  to  have 
it  found  that  they  had  contravened  the  terms  of  the  charter,  and 
had  forfeited  all  right  and  title  to  the  said  subjects,  which  had 
thereby  returned  to  the  pursuer ;  and  that  the  said  feu-chatter,  and 
all  that  had  followed  thereon,  whereby  the  heirs  or  assigfuees  of 
Drysdale  conveyed,  or  attempted  to  convey  the  said  subjects,  should 
be  reduced  and  declared  null  and  void,  because  of  the  irritancy  and 
of  the  fraudulent  and  collusive  conveyance  to  Ramsay.  The  sum- 
mons did  not  call  for  production  of  the  writs  sought  to  be  reduced^ 
nor  conclude  for  certification  contra  non  producta. 


Defenders* 
Pleas. 


Lord  Ordi- 
nary's Inter- 
locutor. 


The  defenders  denied  that  the  conveyance  to  Ramsay  was  frau- 
dulent or  collusive,  and  it  was  made  prior  to  the  alleged  offer  to  the 
pursuer,  BXiA  pleaded^  \st^ — That  the  summons,  in  so  far  as  it  is  re- 
cissory,  is  incompetent,  as  it  is  not  a  proper  summons  of  reduction 
or  improbation,  neither  calling  for  production  of  the  writs  sought  to 
be  set  aside,  nor  containing  the  necessary  demand  for  certification* 
2cf,  The  term  ^  assignees '  in  the  feu-charter  means  parties  acqui- 
ring right  to  the  unexecuted  precept ;  Jurid,  Stylesy  i.  16 ;  Bell  on 
completing  Titles^  dd  edit  269 ;  and  is  applicable  neither  to  the  de- 
fenders nor  to  Drysdale,  who  was  duly  infeft,  and  had  thus  ex- 
hausted the  precept  3(/,  That  the  sellers  (who  were  Drysdale's 
mandataries,  and  legally  the  same  as  Drysdale,  Bell^  ii.  293,) 
having  offered  the  subjects  to  the  superior,  (who  declined  to  pur- 
chase,) satisfied  the  clause  of  pre-emption.  4^A,  The  defender 
Ramsay  is  infeft  base  of  Drysdale,  and  his  sasine  not  being  chal- 
langeable  while  the  fee  is  full,  the  pursuer  cannot  claim  the  pro- 
perty, bth^  Sub-feuing  not  being  prohibited  by  the  charter,  Gray 
never  was  vassal  to  the  Earl,  and  was  legally  entitled  to  assign 
the  unexecuted  procuratory,  and  so  long  as  the  former  vassal  was 
alive,  the  superior  had  no  right  to  interfere ;  Ersk.  ii.  3.  48 ;  BcWb 
Princ.  sect  723,  2d  edit ;  M^AUarCs  edit.  ofErskine^  ii.  7.  7.  378. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

<  The  Lord  Ordinary  having  heard  parties'  procurators,  and  con- 

<  sidered  the  process  and  productions,  Finds,  that  by  the  original  feu- 
•  charter  libelled,  in  favour  of  Andrew  Drysdale,  a  right  of  pre-emp- 

<  tion  was  reserved  to  the  superior,  by  which  the  vassal  was  debar- 

<  red  from  alienating  without  making  offer  of  the  lands  to  the  su- 

<  perior,  *  at  such  a  price  as  any  other  person  shall  offer,  or  at  such 
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*  fotB  as  sbail  be  determined  by  two  neutral  persons  mutually  28  Not.  183a 
**Aima  by  the  superior  and  vassal;'  and  tbat  the  obligation  on     ^"^N^^-^ 
^tteissal  was  fortified  by  an  irritant  clause:  Finds  it  admitted,  that,  ^.^^GrayMd 
'ntUs  ease,  an  offer  of  the  lands  was  made  to  the  superior  by  the  Ramstf. 
*imal  Drysdale,  or  persons  duly  authorised  by  him,  and  that  the  LorToHi. 
'fl£r  was  refused  by  the  superior :  Finds,  that  on  that  refusal  the  nary's  inter* 
<hads  were  sold  on  the  1 1th  of  October  1837,  and  that  they  were  ^^""^"^^ 

*  then  pnfehased  by  the  defender,  Peter  Gray,  who,  upon  the  13th 
*flf  October,  transferred  his  interest  in  the  purchase  to  the  defender, 

*  Ilisans  Ramsay,  in  whose  favour  the  title  now  challenged  was 
'  fiBopIeted :  Finds,  that,  in  these  circumstances,  neither  the  sale  by 
'  the  fSMd  Drysdale,  nor  the  transference  of  the  personal  right  ac- 

*  (pired  by  Gray  at  the  sale  to  Ramsay,  fell  under  the  prohibition 

*  Bad  irritant  clause  of  the  fen-right;  and  therefore  sustains  the  de- 

*  ksm^  and  assoilzies  the  defenders  from  the  declaratory  and  re- 
^  iaam  ooodosions  of  the  libel,  and  decerns.' 

Sdt^^  The  summons  here  is  in  an  unusual  form,  and  it  may  be  Note. 

*  dosttHl  whether  it  ought  not  to  be  considered,  to  a  certain  extent, 
*isaredacti<Hi ;  in  which  case  the  whole  proceedings  must  be  held 
'  to  be  informal.     But,  on  the  merits,  the  Lord  Ordinary  thinks  it 

*  eunot  be  maintained.  No  objection  is  here  taken  to  the  leg&lity 
'sf  adaose  of  pre-emption;  and  considering  the  result  of  the  case 
'sf  Preston  o.  Dundonald's  Creditors,  6th  March  1805,  it  would 
^  be  difficalt  to  hold  that  such  a  clause  was  absolutely  illegal.  But 
'  the  dause  here  evidently  applies  only  to  the  vassal.     The  price 

*  is  to  be  fixed  by  the  superior  and  vassal ;  and  the  deeds  struck  at 

*  by  the  irritant  clause  are  the  deeds  to  be  <  granted  by  the  vassal.' 

*  Now  here  the  vassal,  Drysdale,  did  offer  the  lands  to  the  superior, 
'  and  they  were  refused.     He  was  thus  authorised  to  sell ;  and  aU 

*  thoogh  the  transference  of  the  right  of  the  first  purchaser,  Gray,  to 

*  the  defender,  Ramsay,  only  two  days  afterwards,  did,  from  a  consi* 
'  deration  of  th#  stamp  laws,  require  a  disposition  first  from  Drys- 
^  dale  to  Gray,  and  another  from  Gray  to  Ramsay,  the  Lord  Ordi- 

*  aary  does  not  think  that  Gray's  transference  of  his  interest  in  the 

*  pmcfaaae,  an  interest  which  never  was  rendered  real,  and  never 

*  pheed  him  in  the  situation  of  vassal,  fell  under  the  clause  of  the 

*  ciaiter.    Had  it  not  been  for  the  stamp  laws,  there  would  have  beep 

*  Botbing  to  kinder  Drysdale,  or  those  authorised  by  him,  from  con- 

*  ^^VV  directly  to  Ramsay ;  and  considering  the  nature  of  a  clause 
'  s{  pre-emption,  the  Lord  Ordinary  sees  no  ground  for  extending 

*  it  to  any  case  which  certainly  does  not  fall  within  its  spirit,  and 

*  does  not  M  strictly  within  its  letter.' 

T^epmiuer  redaimed^  viXii  pleaded — That  the  assignation  by  Gray  PumieT*s 
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S8  Not.  isss.  was  a  ne\¥  sale  of  the  subject,  and  thoogb  made  by  one  uninfeft, 
was  covered  by  the  clause  of  pre-emption^  and  that  the  time  of  his 
possession  did  not  alter  the  principle. 


Earl  of  Mar 
V,  Gray  and 
Ramsay. 


Opinion  joi 
Court. 


Lord  Mackenzie* — The  objection  to  the  form  of  the  summons  is 
attended  with  difficulty ;  for  if  we  were  to  sustain  it,  that  would  de- 
stroy all  that  has  been  done ;  but  as  the  party  does  not  seem  willing 
to  press  this  objection,  we  may  not,  perhaps,  consider  ourselves 
bound  by  it.  The  summons,  however,  is  of  a  mixed  nature,  con- 
taining conclusions  partly  reductive,  and  partly  of  a  different  sort, 
not  dependent  on  the  former ;  and  I  have  great  difficulty,  whether 
we  could  sustain  it  as  a  summons  of  reduction,  as  it  is  not  in  the 
style  of  such  a  summons^  I  do  not  think  it  is  correct  in  point  of 
form.  No  doubt  the  parties,  without  stating  this  objection,  pro- 
ceeded in  the  discussion  before  the  Lord  Ordinary,  and  so  far  ac- 
quiesced in  the  form.  The  Lord  Ordinary  has  decided  the  merits 
of  the  case,  so  I  do  not  know  if  we  are  now  to  notice  this  objection, 
unless  it  be  pars  judicis.  On  the  merits,  I  think  the  Lord  Ordi- 
nary's judgment  right,  and  entirely  concur  with  him.  The  vassal 
was  bound  to  make  offer  of  the  subjects  to  the  superior ;  and  that 
having  been  done,  and  the  offer  refused,  there  was  no  further  de- 
lectus personae,  and  nothing  to  prevent  the  subject  being  sold  to 
any  body  at  any  price.  Gray,  who  never  entered  as  vassal,  trans- 
ferred his  personal  right  to  Drysdale,  and  the  subject  having  been 
once  offered,  and  refused,  he  had  a  freedom  to  sell.  It  is  of  no  use 
to  go  into  the  question  whether  such  a  clause  of  pre-emption  is  per- 
petual and  operates  to  all  eternity,  or  if  its  operation  is  confined  to 
the  first  alienation  :  that  might  admit  of  a  good  deal  of  discussion, 
but  I  do  not  go  into  it. 

Lord  Corehome. — I  am  clear  on  the  merits  of  the  case,  and  agree 
with  the  Lord  Ordinary  and  Lord  Mackenzie.  I  do  not  think 
there  is  any  occasion  to  enter  on  the  general  point,  whether  such 
a  clause  applies  to  the  first  vassal  only  or  affects  subsequent  aliena- 
tions of  the  feu.  There  was  here  a  proper  offer,  which  was  rejected  ; 
and  I  cannot  think  that  the  superior  can  come  against  all  parties.. 
But  my  difficulty  is  as  to  the  form  of  the  summons^  and  1  cannot  see 
bow  we  are  to  get  over  it. 

Dean  of  Faeuify^Hppe.J — I  pass  fvom  the  reductive  eondnsioas. 

Lord  Corehouse. — I  have  no  difficulty  at  all  now.  .  The  case  is 
quite  dasLT  on  the  merits,  and  I  agree  with  the  reasons  of  the  Lord 
Ordinary. 

Ijord  Gillies.  —  I  concur  entirely  with  the  Lord  Ordinary  and 
your  Lordships  on  the  merits  of  the  case,  and  am  relieved  from  the 
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SUtf  IB  (KMiit  of  form,  by  the  withdrawal  of  the  reductive  con-  29  Not.  1838. 


r   J  Ti_    • »    ^  V        A  Earl  of  Mar 

unFnmafi  was  absent.  ^^  Q^y  ^^^ 

Tk  Cmfft  QDanimonsly  adhered^  with  additional  expenses.  Ramsay. 

MOdiDBy,  Aftrftm.  Act.  Dm  ofFac  (Bope,)  Brodie,  A  Ribertmm.  J"**«"«"»** 

Ah.  So^.Gea.  (RMerfigrd,)  A.  N^NeiH  Akx.  Eobert9<m,  W.  S.  and 

JKdBfedl  4-  Gemmdt,  S.S.C,  Agents.        ^.  Clerk. 

C.  G.  R. 


FIRST  DIVISION. 
UXIV.  28a  November  1838. 

WILLIAM  THOMSON 

affainsi 

JAMES  MUNRO. 

8nr.25  Geo.  III.  c.  80.  —  Attorney  Certificate.  —  Audi- 
foifi  Report. — Decree  for  Expenses. — A  party  kaving  ob^ 
fated  a  decree  for  his  expenses^ — held^  that  the  fact  of  his  agent 
ieiiijWKerti/tcated  durinff  tihe  litigation  is  no  objection  to  the  ap^ 
ffwiffihe  Aujdxtaj^s  report^  or  to  decree  being  extracted  in  name 
ff  He  party. 

^oxsoK  having  moved  the  approval  of  the  Auditor's  report,  and 
lir  decree  of  the  expenses  in  his  own  name,  Munro  objected,  that 
ft  agent  daring  the  litigation  had  not  a  certificate  in  terois  of  the 
>tete;  M<Queen  v.  Thomson,  11th  March  1835,  13  S.  8^  D. 

The  Cncri;  holding  the  point  as  decided,  unanimously  repelled  the 
•ejection ;  M*Gown  v.  Begg,  Jan.  24. 1828, 6S.g^D.  420 ;  Clyne 
«.CIpe's  Trustees,  May  31.  1837,  16  S.  §•  D.  1061 ;  Reider  t;. 
BkwBie,  3  Bing.  9. 

^l  IPifcoa jw,  Alt  J.  T.  Gordon.  W.  Mm»,  W.  S.  and  G.  Logtm^ 

W.  Bb  ALfattiL        Bm  Gun. 

C.  O.  R. 
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FIRST  DIVISION. 

No.  XV.  29//I  November  183a 

Miss  JANE  GRAY  FARQUHAR 

against 

Miss  MARGARET  GRAY  FARQUHAR,  &c. 

Entail. — Heirs-Portioners.  —  Heirs  whatsomever. — Fee- 
Simple. — Intention. — Adeed^  in  the  form  of  an  entail^  with 
the  usual  prohibitory y  irritant  and  resolutive  dausesy  was  executed 

*  to  and  in  famour  of  the  heirs^male  of  this  my  present^  or  any 

*  subseqtient  marriage^  and  the  heirs-male  of  their  bodies  ;  wham 

*  failing^  to  A.  B.  and  to  the  heirs  whatsomever  of  her  body  ;  whom 

<  failing^  to  the  heirs-female  of  my  said  present^  or  any  subsequent 
^  marriage^  and  the  heirs  whatsomever  of  their  bodies  ;  whefrnfcul'- 

<  ing^  to  various  substitutes  naminatimy  and  their  heirs.  The 
deed  contained  no  express  exclusion  of  heirs^portianerSy  or  that  the 
eldest  heir-portioner  was  to  succeed  without  division.  The  estate 
was  successively  etgoyed  by  A.  B.j  her  son  and  grandson^  as  heirs 
whatsomever  of  her  body,  all  of  whom  completed  their  titles  under 
the  deed.  The  grandson  having  died  without  issue^  leaving  tvso 
sisters^ — Held^  Ist^  That  as  heirs^portioners  were  not  expressly  ex- 
eluded^  they  were  entitled  to  succeed  as  heirs  whatsomever  of  the 
body  of  A.  B.^  and  that  it  vkzs  not  competentfir  the  Court  to  gather 
the  intention  of  the  entailer y  so  as  to  supply  what  had  not  been  in- 
serted  in  the  deed  ;  and^  2dy  That  the  entail  must  come  to  an  end, 
as  it  could  not  legally  exist  in  the  persons  of  heirs-portioners,  whf 
must  enjoy  the  estate  in  fee-simple. 

NarratiTe.  I^  1772,  Alexander  Farquhar,  on  the  narrative  of  his  love,  &vour 
and  affection  for  Jean  Farquhar,  his  only  child,  and  for  preserving 
the  estate  of  Gilmilnscroft  in  his  family,  and  for  other  good  causes 
and  considerationsi  executed  an  entail  thereof,  with  the  usual  pro- 
hibitory, irritant  and  resolutive  clauses,  *  in  favour  of  the  heirs-male 

<  of  this  my  present,  or  any  subsequent  marriage,  and  the  heirs- 

<  male  of  their  bodies ;  whom  failing,  to  the  said  Jean  Farquhar, 

<  and  to  the  heirs  whatsomever  of  her  body ;  whom  failing,  to  the 

<  heirs- female  of  my  said  present,  or  any  subsequent  marriage,  and 

<  the  heirs  whatsomever  of  their  bodies ;'  whom  failing,  to  Dr 
William  Farquhar,  his  brother,  in  liferent,  and,  after  his  death,  to 
his  eldest  son.  Captain  Farquhar,  and  the  heirs-male  of  his  body ; 
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to  certain  other  fiabstittftefl  nomioatim.  and  their  29  No?.  1638. 
Un-aale.     The  entailer  having  died  .lirftfiput  heirs-male  of  his     ^"^V^^ 
body,  or  heirs-male  of  their  bodies,  the  pi^ecftjr  was  saccessively  p|[^ubM'  ^kc 

cij€fed  by  Jean  Farqahar,  by  her  eldest  son,  tilolonel  James  Gray     

Fa^ihar,  as  heir  of  tailzie  and  heir  whatsomeverH>flVer  body,  and  ^''^^^^ 

kUs  only  son,  John  Gray  Farqahar,  in  the  same'chiU^ieter,  all 

if  when  were  daly  infeft.     On  the  death  of  John  wilhojit.i«sue, 

bat  learine  two  sisters,  the  defender,  his  eldest  sister,  was*  skryeyl, 

IB  Deeember  IdSO,  nearest  lawful  heiress  of  tailzie  and  provitiQn-.' 

is  ipedsl  to  him  in  virtae  of  the  entail,  and  was  infeft  on  the  15tlr  .: V- 

Hnary  1837. 

The  pnrsaer  (being  the  only  sister  of  the  defender)  brought  the 

fKKBt  action  of  reduction  and  declarator,  1^^  To  reduce  the  said 

Knioe  and  sasine,  on  the  ground  that  she,  equally  with  her  sister, 

VM  cDtitied  to  be  gerved  nearest  and  lawful  heiress  of  tailzie  and 

psiinm  in  special  to  the  party  last  infeft,  as  in  the  deed  of  entail 

ikaeissno  ezcloaion  of  heirs-portioners,  and  no  declaration  in 

faiMc  of  the  eldest  heir^female  succeeding  without  division,  and 

tbt  cbc  defender  cannot  cbiim  exclusively  the  character  of  <  next 

*kir  wbatBomeyer  of  the  body'  of  Jean  Farquhar,  as  she  possesses 

Ikst  chsiacter  only  in  common  with  the  pursuer ;  and,  2^,  That  as 

the  sooeession  has  opened  to  heirs*portioners  as  the  <  heirs  what- 

'ssBever  of  the  body  of  Jean  Farquhar,'  the  fetters  of  the  entail 

lave  DOW  become  inoperative,  and  the  pursuer  and  her  sister  are 

cotidcd  to  eajoy  the  estate  in  fee-simple,  and  dispose  of  it  as  they 

lUak  proper. 

Defeaces  having  been  lodged,  the  Lord  Ordinary  (29th  May 
1888)  erdered  cases. 

Thepursaerciiyttecf — L  (1«^,)  The  first  qoesUon  is,  whether,  under  Punuer*B 

a  destiiiation  to  *  heirs  whatsomever  of  the  body,'  the  eldest  heir-  ^^^*** 

psrtioDer  is  entitled  to  the  whole  property ;  or,  in  other  words,  whe- 

tker  a  daoae  excluding  heirs-portioners,  not  in  the  deed,  is  to  be 

ssppiied  by  the  Court?  This  point  is  cleieir  on  principle,  and  is 

•Htkd  by  repeated  decbions.     The  phrase,  *  heirs  whatsomever 

*«f  the  body,'  has,  in  our  law,  a  distinct  and  technical  meaning, 

•ad  in  the  ease  of  heirs-portioners  applies  to  all  the  sisters  as  a 

eIsM,  and  not  to  any  one  individually;  Leslie  v.  Dick,  15th  Dec 

1710,  Mar.  15,358;  Earl  of  March  v.  Kennedy,  27th  Feb.  1760, 

Mar.  15,412*    That  this  phrase  (unlike  « eldest  daughter '  or  *  heir- 

*  nsle,'  which  are,  to  a  certain  extent,  flexible,)  has  only  one  mean* 

tag  vtdch  the  Court  is  bound  to  apply  to  it,  (even  although  that 

«boiiU  put  an  end  to  the  fetters  of  the  entail,)  because  the  Court 

uaol  entUled,  in  a  question  of  strict  entail,  to  give  effect  to  the 
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9»  Nov.  183a  presumed  ioiekiUofei  of  the  eotailer,  when  that  intention  iK  «d 

'"'■^'v^^^    by  the  use  of  a  well*^kiK>W  expreaeion,  or  to  supply  a  claoft  di 

Farq!!h^,  &€.  ^^^  graoter  had  nelliiMHed*    I^  for  the  sake  of  afgunie  is 
supposed  that  thfif^tttail  may  be  effeeCual  in  the  persons  ol  ^ 

p"J^^^''*        portioners,  iCcsiuplidt  be  denied  that  <  heirs  vhatsoroever  of  the  ' 

would  inelude'  beirs-portioners ;  and  hence  it  follows,  that  it 
tatioti.Vi  ^  eldest  sifter  is  justified  on  no  other  groondt  tha  . 
tb<6*<S9^i9tence  of  heirs-portioners  is  inoonpatibie  with  a  strict  4 
*.*.;  (Sflfs)  The  rules  of  strict  interpretation  apply  equally  to  the 
•  •*.';*•  Voiii  whether  one  or  another  series  of  heirs  is  called,  as  to  tht 
'•  .'•    • '  ters  of  an  entail  ?  Besides,  the  former  is  really  a  question  of  fel 
and  the  defender  is  extending;  their  operation,  by  contending  1 
large  construction  according  to  conjectural  intention.     Even  i 
were  competent  to  inquire  into  the  intention  of  the  entailer,  t 
though  it  might  be  thought  probable  that  he  meant  to  exclude  hel 
portioners,  still  quod  potuit  non  fecit. 

(3^,)  But  there  is  no  ground  for  supposing  that  the  entailer  en 
had  any  intention  to  exclude  heirs-portioaera:  the  deed  was  granla  ^ 
for  his  love,  favour  and  aflCeetioa  to  Jean  Farquhar  and  her  hei^  V 
whatsomever,  and  not  merely  her  beirs^auile,  aa  is  the  case  witi^  ^^ 
the  other  substitutes.     Whether  the  entailer,  in  using  the  terou     ^ 
*  heirs  whatsomever  of  her  body,'  overlooked  the  possibility  of  heirs*     ^ 
portionen  succeeding,  or  erroneously  suppeeed,  in  point  of  law, 
that  the  entail  would,  notwithstanding  that  event,  subsist,  cannot 
authorise  the  Court  in  making,  instead  of  construing  his  will,  or 
in  refusing  to  apply  to  tlie  terms  employed  their  only  legal  signi- 
fication.    The  presumed  general  intention  of  the  grantor  to  ooake  '  ^ . 
an  e£fectual  entail  (and  to  which  the  special  clauses  in  the  entail   % 
founded  on  by  the  defender  give  no  additional  force)  cannot  destroy 
the  efficacy  of  what  he.actually  did.     The  expreesions  in  the  deed 
founded  on  by  the  defender  only  prove  that  heirs-portioners  were 
not  meant  to  be  fettered.     More  particularly  with  regard  to  the 
clause  conferring  on  the  heir  in  possession,  in  certain  cases,  a  pow«r 
to  settle  the  estate  on  a  younger,  instead  of  an  elder  daughter,  and 
even  to  pass  by  such  daughters  altogether,  (which  clause  is  quoted 
in  the  note  of  the  Lord  Ordinary,)  it  is  obvious  that  tibis  power 
must  be  exercised ;  and  if  not,  the  deed  of  entail  has  the  same  effect 
as  if  no  such  power  were  contained  in  it.     That  heirs-portioaars 
are  not,  by  implication,  to  be  excluded  because  their  succession  is 
inconsistent  with  an  effectual  entail,  has  been  settled  in  the  cases 
of  Mowat  V.  M'Culloch,  6th  Feb.  18123,  Shaw,  ii.  186 ;  Mure  v. 
Mure,  16th  Feb.  1887,  Z>.  B.  M.  xv.  581 ;  Sprott's  Trustees  o. 
Sprott,  22d  May  1828^  Shaw^  vi.  833;  Hunter,  &c.  v.  Kellie,  1 1th 
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1kL\96i,  S.  IX  B.  xiiL  185 ;  Riebardson  v.  Stewart,  5Ch  Joae  29  Ko^  \6m 
1(fil.  ""-V*^ 

IL  The  object  and  exiatenee  of  an  entail  are  iiieonftistetit  with  p||]!^^ar,^c. 
iiBwn  of  heirs-portioners,  and  quite  incompatible  with  the      — 
of  tke  property.     See  eases  of  Leslie,  M areh  and  Hun-  ^^^  * 
itt,  St  snpva. 

The itkndvr  or ffued — I.  (Ut,)  That  even  in  a  strict  entail  where  Defender** 
the  qaMiBo  relates  to  snKMsessioo,  it  is  not  only  competent,  but  the  ^"' 
iupcfative  duty  of  the  Court  to  ascertain  the  true  meaning  and  in- 
iHtisQof  tlie  entailer  from  the  object,  scope  and  tenor  of  the  deed ; 
EnL  oL  a  47,  48 ;  Fairaerviee  v.  White,  17th  June  1789, 
Mir.  ^17 ;  Innea  v.  Kerr,  June  28.  1807,  App.  No.  13,  voce 
34dZ»;  2^pp.  io  WUsaa  and  Caurtenay^  48,  52;  Fontblanque^  448; 
«.  Gtaban,  June  }4.  1825,  I  W.  ^  &  354;  Sprott,  ut 
The  parsaer  assumes  that  the  testator  intended,  by  the 
*  heirs  wkatsomever  of  the'body,'  to  call  heirs-portioners, 
sad  SB  tkat  sBaaaptioa  (wfaieh  is  the  very  point  in  dispute)  argues, 
tkitihe  ilriei  rolea  of  ioterpretacion  must  be  here  applied.  The 
tljsctef  die  entailer  was  to  cut  off  the  ordinary  course  of  sueces- 
to  establiah  a  new  series  of  heirs,  to  substitute  one  to  another, 
ia short,  to  make  an  effectual  Mtail.  His  intention  to  exclude 
Win*{Mirtiooei8  is  iAvrious  froas  imous  clauses  of  the  deed ;  ex.  gr.  * 
byapedally  oalUng  his  daughter,  Jean,  to  the  succession,  the  heirs- 
of  several  of- the  sabsdtutes,  and  the  son  of  his  eldest  sister; 
the  cbuse  conferring  a  power  upon  certain  of  the  heirs  to 
the  estate  opon  a  younger  in  preference  to  an  elder  daughter, 
(ad  eaaseqoently,  if  this  power  was  not  exercised,  the  eldest 
( preferred — if  it  was,  the  younger  was  called  to  the  suc- 
HQB,  and  in  either  event  heirs-portioners  were  exdudied,)  and 
etfn  to  pass  by  soch  ibughter  altogether,  and  settle  the  estate  on 
the  piesomptive  heir-male ;  from  the  obligation  imposed  on  the 
to  bear  the  name,  &c.  of  Farquhar ;  and  generally,  from  nu- 
easions  ia  the  deed,  indicating  that  there  was  to  be  no 
pIvaKty  of  hefara.  The  power  to  pass  by  such  daughter  altogether 
Most  be  Tead  in  connection  with  the  destination  to  the  heirs  of  the 
^nkf  of  Jean  Farqubar,  and  therefore  there  can  be  no  doubt  that 
theealuler  intended  to  exclude  heirs-portioners,  and  on  Lord  Stair's 
priaciple,  (iv.  46.  21,)  the  Court  must  qualify  the  prior  clause  by 
Um  terms  of  the  posterior  one. 

2i2,  The  phrase,  ^  heirs  whatsomever  of  the  body,'  is  not  so 
teeVmieal  and  inflexible  as  that  it  must  embrace  a  whole  class  of 
isd&tidaals.   The  expression  is  very  unusual,  and  does  not  preclude 
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Farquhar  o. 
Farquhar,  &c« 

Defender's 
Plea3. 


2^  Not.  1638.  inquiry  into  the  intention  of  the  entiuler,  that  the  heirs  should  take 
successive. 

d</,  Assuming  that  the  eflFect  of  heirs-portioners  succeeding  to 
an  entailed  estate  is  to  dissolve  the  entail,  there  could  be  no  niean- 
ing  in  the  ulterior  destinations  in  the  deed;  and  in  this  respect  this 
case  differs  from  those  quoted  by  the  pursuer. 

4thy  That  this  deed,  being  one  of  a  testamentary  nature,  should 
receive  a  liberal  interpretation,  as  there  is  no  difference  in  law 
whether  the  will  of  the  testator  is  expressed  in  a  trust-deed  or  in  a 
deed  of  entail. 

II.  The  defender,  (while  she  denied  that  under  this  entail  the 
estate  would  be  held  in  fee-simple,  if  heirs-portioners  were  to  suc- 
ceed,) did  not  argue  this  point. 


Lord  Ordi- 
nary's Note. 


The  Lord  Ordinary  (lltb  July  1838)  reported  the  cause  to  the 
Court,  issuing  at  the  same  time  the  following  note : 

Note, — ^  This  is  a  case  in  which  the  question  at  issue  is,  whether, 
according  to  the  terms  of  the  entail  of  Gilmilnseroft,  heirs-por- 
tioners are  validly  excluded ;  and  if  they  are  not  excluded,  whe- 
ther the  entail  nevertheless  subsists  over  the  portions  of  the  estate 
when  divided  ? 

<  The  Lord  Ordinary  has  taken  the  case  to  report,  because  it 
involves  principles  of  general  interest  in  the  construction  of  tailzies ; 
and  the  precise  question  now  raised  as  to  the  rights  of  female 
heirs  does  not  seem  to  have  occurred  in  any  prior  ease  to  be  found 
in  our  reports. 

<  In  the  entail  on  which  the  present  question  turns,  there  is  cer- 
tainly no  exclusion  of  heirs-portioners  in  express  terms,  and  the 
younger  sister  contends  that  she,  as  an  heir-at-law,  can  only  be 
deprived  of  her  inheritance  by  an  express  provision  of  her  pre- 
decessor to  that  effect  On  the  other  hand,  the  elder  sister,  the 
defender,  contends  that  there  is  a  clear  exclusion  by  implicafian^ 
from  sundry  clauses  of  the  tailzie  now  under  consideration,  and  it 
is  argued,  that  as  the  present  is  a  question  inter  haeredes,  the  in* 
quiry  into  the  intention  of  the  entailer  is  undoubtedly  relevant. 

<  So  &r,  it  is  thought,  the  general  principles  of  law  applicable 
to  the  case  are  clear.  It  unquestionably  requires  no  set  form  of 
words  to  exclude  heirs-portioners,  or  to  vest  the  succession  in  a 
single  heir ;  but  still  the  inquiry  arises,  whether  there  be  clauses 
in  this  tailzie  sufficiently  clear  and  unequivocal  to  justify  the  con- 
clusion tliat  the  maker  of  the  tailzie  had  this  special  exclusion  in 
view  in  framing  the  present  tailzie. 

*  In  considering  that  question,  it  certainly  deserves  notice,  that 
<  the  present  case  does  not  arise  among  heirs  called  to  the  succes- 
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la  the  last  branch  of  the  aubatitation,  and  o(i  the  termination  29  Not.  1838. 

*  «f  all  the  prior  aobstitutiona.    This  was  the  atate  of  the  auccession  y^^J^ 

*  Wikia  the  eaae  of  Leslie  and  in  that  of  Culzean,  the  two  great  Farquhar.&c 
<qaeMH  in  which  the  point  now  raised  was  formerly  discussed.      "^^^ 

'  Bstk  are  reported  as  cases  arising  on  the  termination  of  all  the 
*ipeeial  substitations,  which  is  not  the  case  in  the  present  instance. 

*  Beie,  the  parties  claiming  are  females,  called  as  heirs  whatsoever 
^  €f  the  bady  of  one  of  the  earKest  substitutes  in  the  destination, 
^  there  being  a  long  series  of  other  substitutes  specially  called,  and 
*a  yet,  for  aught  that  appears,  unexhausted.    In  such  a  case  there 

*  Btty  obTiously  be  less  ground  for  holding  that  the  maker  meant 
■  Ui  estate  to  be  inherited  in  s&bdivided  portions,  than  when  all  the 
'  sobititiites  specially  called  had  become  extinct.  Still  that  cir- 
'  caaittanoe  is  not  of  itself  suflBcient  to  exclude  the  ordinary  course 
^•(  legal  sueceaaioQ  among  females. 

'  But  the  claose  sud  by  the  defender  to  afford  the  best  test  for 
'Aeenstniction  of  the  present  tailzie,  is  the  very  unusual  provi- 
'MBBseited  for  the  case  of  females  being  heirs-apparent,  or  heirs 
'presoaptive,  next  in  succession  under  the  destination,  in  which 
*C8R  it  is  proTfded,  *  That  it  shall  be  lawful  to  the  heirs-male  to 
"  be  procreated  of  my  body  of  this  my  present  or  any  subsequent 
**  awriage,  and  to  the  heirs-male  of  their  bodies,  and  also  to  the 

*  sad  Jean  Farqahar,  and  tke  other  descendants  of  her  body,  so  often 
'^  as  the  heir-apparent  or  presumptive  heirs  are  female,  so  far  to 
"aber  the  destination  or  succession  before  written,  as  to  settle  the 
**  estate  upon  a  younger  daughter  in  preference  to  an  elder  daugh- 
**  ter,  or  id  pass  by  suck  daughter  altogether,  and  to  settle  the  estate 
**  apoa  the  preanmptive  heir-male  descended  of  the  body  of  the 
"^afiiRaaid  hein-male,  to  be  procreated  of  my  body,  of  this  present 
^  or  aay  aobaeqnent  marriage,  or  descended  of  the  body  of  the 
'^  said  Jean  Farquhar,  my  daughter,  and  for  these  ends  to  grant 
*^  ndi  deed  or  deeds  as  shall  be  competent  of  the  law,  in  the  same 
**  mmaaet  as  an  onlimited  proprietor  might  do.' 

*  It  is  for  the  Court  to  consider  whether  this  extraordinary  clause 
'  aiibida  such  certain  and  unquestionable  demonstration  of  the  in- 
^  tealion  of  the  maker  of  the  tailzie  to  exclude  heirs-portioners,  as 
^aaght  to  be  sufficient  to  deprive  a  female  heir-at-law  of  her  right. 

*  The  Lord  Ordinary  confesses  he  has  considerable  doubt  of  this. 
'  The  dause,  so  far  as  it  goes,  is  a  mere  power  to  the  male  heir, 

*  aad  to  all  the  descendants,  male  and  female,  of  Mrs  Jean  Far- 

*  qahar,  when  there  is  a  prospect  of  female  succession,  to  prefer  a 

*  yoBDger  sister  to  an  elder,  and  to  exclude  females  altogether.    In 

*  the  latter  case  it  ia  virtually  a  power  to  put  an  end  to  the  entail, 
'  ibr  it  is  aof  provided  that  any  new  deed,  to  be  executed  by  the 
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29  Ntiv.  less. 


FarquiMT  o. 
Nota. 


beir,  vbo  shall  exclude  fiemal^iy  sball  be  framed  mad  eoDecuted  un- 
der all  the  conditions  and  provisioas  of  the  entail,  and  that  it 
shall  be  recorded  of  new  in  the  register  of  tailsies,  bot  on  the 
contrary,  that  it  shall  be  competent  to  the  heir  making  a  new 
settlement  to  act  *  in  the  same  manner  as  an  unlimiied  proprietor 
*  miffht  do/  This,  therefore,  was  just  giving  the  heir  in  posseasioi^ 
when  the  right  of  female  heirs  was  on  the  eve  of  emerging,  a 
power  to  estingnish  the  entail  altogether.  Under  an  entail  con- 
taining such  a  power,  it  is  scarcely  to  be  inferred  that  heirs-por- 
tioners  were  meant  to  be  excluded  in  cases  where  the  heir  hold-* 
ing  the  power  made  no  deed  excluding  females,  and  vesting  the 
whole  succession  in  one  person. 

*  At  the  same  time  it  is  unquestionable  that  the  power  given  to 
the  heir,  in  the  case  provided  for,  is  to  prefer  a  younger  sister  to 
an  elder,  and  not  an  elder  to  a  younger,  which  may  appear  to 
countenance,  to  a  certain  extent,  the  inference  that  the  right  of 
the  elder  was  understood  by  him  to  be  previously  established  by 
the  destination ;  but  still  it  is  doubted  if  this,  usder  the  cireuai-* 
stances,  be  so  clear  and  definite  an  indication  of  intention  as 
ought  to  be  required.  The  clause  altogether  was  framed  with 
the  view  of  conferring  a  power  on  the  favoured  heirs,  and  not  of 
defining  precisely  the  rights  of  female  heirs.  Hence,  if  a  qaes* 
tioa  occurred  as  to  the  exercise  of  the  power,  the  clause  woold 
probably  be  entitled  to  a  very  liberal  construction  to  efiectuate  its 
presumed  meaning  and  object,  as  if  a  question  arose  under  it  rela* 
tive  to  the  right  <rf  an  heir  in  possession  to  prefer  an  elder  sister 
to  a  younger,  not^thstanding  the  peculiar  phraseology  used,  auch 
faculty  ought  perhaps  to  be  held  as  implied,  and  as  falling  within 
the  scope  and  intendment  of  the  power.  But  it  is  greatly  doubted 
if  it  affords  any  presumption  or  evidence  of  intention  in  any  other 
question  U'ising  upon  the  entail,  when  the  pow^  given  under  this 
dause  has  never  been  exereieed, 

*  Neither  is  it  a  very  violent  inference  to  draw,  that  if  an  heir 
in  possession  couid,  in  the  case  of  a  succession  about  to  devolve 
on  females,  put  an  end  to  the  tailzie  altogether,  by  a  new  con** 
veyance  to  another  heir  to  which  the  fetters  of  the  entail  would 
not  apply,  that  the  maker  of  such  tailzie  was  not  very  anxious  to 
disturb  the  ordinary  course  of  succession,  if  the  &vonred  heirs 
declined  to  exercise  their  power  to  select  a  female  in  whom  to 
vest  the  estate  as  an  entire  succession.  At  least  if  such  was  the 
tailzier's  intention,  it  was  necessary  for  him  to  express  it  more 
clearly  and  expressly  than  he  had  done  in  this  tailzie. 

*  On  the  supposition  that  heirs-portioners  are  not  excluded,  it  is 
thought  that  the  fetters  of  tlie  tailzie  cannot  be  continued,  as  the 
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wooU  then  be  subject  to  indefiDite  snbdrrifiions,  which  has  29  Nor.  188& 
'ever  ken  considered  us  repognaot  to  the  object,  as  it  is  incom*  ^"^^^^^ 
*•  pdhie  vitb  the  ^cistenee  of  taikied  fees/  Arqohtf ,  &e. 


IrndPrmdenL — This  is  a  Tery  extraordinary  deed,  and  is  so  Opinion  of 
faned,  tfart  if  the  daogbter  of  the  entailer  had  died  without  issue,  ^^'^ 
aike  kid  left  other  daughters,  the  entail  would  hatre  come  to  an 
(adMUsiMni  death.  Failing  Miss  Jean  Farquhar  and  her  issue, 
Ik  cue  m  immediately  destined  *  to  the  heirs-fenale  of  my 
'ttid  jNcscnt  or  any  subsequent  marriage,  and  the  heirs  whomso- 
'ererrf  dieir  bodies.'  There  is  not  the  least  countenance  here  to 
Aecsdnioii  of  beirs^portioners ;  and  if  the  entailer  had  left  daugh- 
^  tkey,  fiuling  Miss  Jean  Farquhar  without  issue,  must  have 
■wtely  taken  the  estate  as  heirs-portioners  under  that  destina- 
tin,  lid  80  put  an  end  to  the  entail  altogether.  I  am  clearly  of 
^fwi^  that  in  the  event  which  has  occurred,  the  succession  has 
foej  ts  the  parsuer  and  defender  as  heirs-f ortioners,  aod  that 
ikktatof  die  entail  are  no  longer  operative. 

M  Giffies. — We  ha/ve  a  very  full  note  of  the  Lord  Ordinary, 
■vkntihe  indicates  his  opinion  to  be  the  same  with  your  Lord- 
ly; awl  I  oonear  both  in  the  result  and  grounds  of  that  opinion. 
Weliafs  here  neither  more  nor  less  than  a  blundered  entail;  and 
veeertimly  are  not  entitled  to  rectify  the  errors  of  the  entailer^ 
nd  Bib  it  a  good  entail.  Whatever  he  may  have  wished  or  in*> 
teiU,  the  iMily  destination  which  be  has  executed  being  in  favour 
rf  hm^femaie,  without  any  provision  that  the  eldest  is  to  succeed 
*idiNt  diviafam,  heirs-porttoners  must  sucoced  in  the  case  which 
hioeeBrred;  and  as  soon  as  heira-portioners  take  up  the  succes- 
M,  the  entail  is  necessarily  at  an  end.  This  may  be  very  contrary 
to  the  iiiteation  of  the  entailer ;  but  that  intention  did  not  save  the 
Dmtreath  entail,  nor  any  of  the  numerous  class  of  cases  felling 
vder  the  fame  category.  We  have  no  warrant  to  rectify  a  blun- 
fak  an  entail  for  the  purpose  of  satisfying  the  entailer's  intention. 
Ihlea  a  oooiplete  and  consistent  tailzie  was  made,  it  was  liable  to 
i»  biooght  abruptly  to  a  close ;  and,  in  my  opinion,  the  pursuer  is 
^iodf  entitled  to  decree  in  terms  of  the  libel. 

^^  KsdfeiLrie. — I  entirely  concur  with  your  Lordships*  This 
Kjiitt  dcstinadon  to  heire  whatsoever.  When  these  hein  are 
^Mteis  sf  the  last  heir  of  entail,  then,  as  there  is  no  clause  in 
^  deed  esnferring  a  right  of  primogeniture,  they  must  just  take 
^  ciltte  as  heirs-portioners.  This  is  consistent  with  the  import 
^  kpl  effect  of  the  dispositive  clause,  which  contains  the  desti- 
But,  this  being  the  case,  we  are  asked  by  the  defender  to 
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29  Not.  iBSa  engraft  an  important  quality  on  the  destination  which  the  entailer 

^^'^^y^"^    himself  has  omitted  to  do.     The  defender  says,  that  from  other 

Farquhar,  &c.  clauses  of  the  deed  the  intention  of  the  entailer  may  be  clearly 

^  rT~  «      iratheredi  and  that,  as  he  evidently  intended  to  exclude  heirs-por- 

Court.  tioners,  the  Court  are  not  only  entitled,  out  bound  to  construe  the 

destination,  as  if  it  had  been  expressly  so  qualified.    I  cannot  accede 

to  that  doctrine.     I  cannot  insert  an  important  clause  which  is  not 

to  be  found  in  the  deed  itself.     Even  if  this  was  not  a  question  of 

entail,  as  well  as  where  the  point  at  issue  was  one  inter  hasredes, 

I  should  feel  great  difSculty  in  sustaining  such  a  plea ;  because,  I 

might  thus  be  induced  to  frame  a  settlement  for  a  party  which  he 

had  not  so  framed  himself.     But  in  the  present  case,  where  the 

effect  of  listening  to  the  plea  would  be  to  extend  the  fetters  of  an 

entail,  which  should  always  receive  a  strict  interpretation,  to  those 

who  otherwise  would  not  be  bound  by  them,  I  have  no  hesitation 

in  disregarding  it. 

Lord  Carehouse. — I  never  saw  a  clearer  case.  The  first  question 
is,  whether  there  can  be  a  valid  entail  which  does  not  exdude 
heirs-portioners  ?  I  consider  it  as  completely  fixed  that  such  an  en- 
tail is  at  an  end  whenever  heirs-portioners  succeed.  It  is,  in  truth, 
an  impossibility,  nay,  almost  an  absurdity,  to  hold  such  an  entail 
good.  Were  it  otherwise,  it  must  follow,  that  in  the  course  of  a 
few  generations,  by  repeated  successions  of  heirs*portioners,  (each 
of  whom  may  produce  a  new  set  of  heirs-portioners,)  there  might 
be  a  hundred  entails  produced  out  of  the  original  one ;  and  thus  it 
might  prove  as  prolific  as  the  queen  bee,  and  throw  off  a  swarm  of 
minor  entails  by  a  process  going  on  ad  infinitum,  and  with  an  in- 
creased power  of  fractional  subdivision  in  the  progress  of  descent 
It  has  accordingly  been  fixed  for  a  long  period,  that  the  accession 
of  heirs-portioners  render  the  fetters  of  an  entail  idoperative. 

This  brings  me  to  the  second  question,  namely,  whether  the 
maker  of  the  settlement  intended  to  frame  a  strict  entail,  and  if  so, 
whether  the  Court,  in  respect  of  such  intention,  can  construe 
<  heirs  whatsomever '  to  mean  such  heirs,  excluding  heirs-portioners. 
This  is  surely  a  question  that  admits  of  no  doubt.  I  cannot,  for 
a  moment,  listen  to  the  defender's  plea  on  this  subject.  It  has 
been  already  remarked  by  Lord  Gillies,  that  the  intention  of  the 
maker  of  the  Duntreath  entail  was  clear,  and  yet  it  did  not  save 
his  entail.  The  intention  in  that  case  could  have  been  supported 
by  showing  that  the  word  *  institute '  has,  to  various  effects,  an 
equivalent  signification  with  the  word  ^  heir ;'  but  all  that  was  found 
insufficient.  The  word  <  institute '  has  a  legal  and  technical  mean- 
ing, out  of  which  it  was  impossible  to  take  it,  whatever  was  the 
entailer's  intention,  for  the  purpose  of  imposing  fetters,  otherwise 
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iBippfieable.     So,  by  parity  of  reasoning,  as  the  words,  *  heirs  29  No?.  183a 


in  this  case,  have  a  proper  legal  and  technical 
',  the  Coort  cannot  take  them  oat  of  that  meaning  and  give  Farqubar,  &c. 


tka  anther,  for  the  parpose  of  thereby  imposing  fetters  not  other- 
vkapplieabie.    I  am  therefore  clearly  of  opinion,  that  the  pursuer 
kdAied  to  decree  of  reduction -and  declarator,  as  concluded  for. 
Tke  Owrf  decerned  and  declared  in  terms  of  the  UbeL  Judgment. 

UdOOmKj,  {hnimgkam$.        Act.  Hmk  p/Foc.  (Mope,)  ChritUiOL      Alt.  8(0,^ 
G&  iRaAerfkrd.'^  Skam,  E,  jf  A,  M^Jimm,  W.  S.  and  Gibwu-Craigg, 

War^km  f  DaldJ,  W.  &  Agents.        N.  Clerk. 

C.  G.  R, 


SECOND  DIVISION. 
XaXVL  30^  November  1838. 

THOMAS  GRAHAM  STIRLING 

against 

JOHN  DUNDAS,  (Stieung's  Trustee.) 

Faccltt. — Trust. — Tailzie. — Oircumstances  where  a  party,  by  a 
lU  afiruMty  directed  hie  trustees  to  execute  a  strict  entail  upon  a 
ttrim  series  of  heirs,  and  under  certain  condilums,  limitations  and 
nstrietiems  specified  in  said  deed  of  trust,  there  being  no  express  inr 
ifrvefioa  to  insert  a  prohibition  against  altering  the  order  ofs2tccession, 
i^  a  general  clause  of  direction^  tUus:  *  And  which  conditions,  pror 

*  visions  and  declarations  shall  be  fenced  and  secured  by  aU  proper 
'  and  necessary  irritant  and  resolutive  clauses,  in  case  of  contravenr 

*  tiam ;  and  the  entail  to  be  executed  by  my  said  trustees  shall  also 
*emUm  aU  other  conditions,  limitations  and  clauses  whicli  my 
'  trustees  shall  consider  to  be  necessary  and  proper  for  carrying  my 
'  OMM  and  intentions  into  effect ;'  and  the  trustees  having  executed 
a  Met  entail,  containing,  among  other  limitations,  a  prohibition 
sgmnst  oMaing  the  ordsr  of  succession,^^fbund,  (upon  challenge 
hf  an  heir  called  under  the  deed,)  that  the  trustees  had  legally  exsr 
oried  the  power  given  by  the  truster,  and  that  the  said  entail  was 
vdid  and  effectual 

Bt  trust-disposition,  dated  in  1804,  the  late  Sir  Thomas  Stirling  Karraa?e. 
c^reyed  his  estate  of  Strowan,  Little  Cowden,  Dalginross  and 
Glentarff,  and  whole  other  means  and  estate,  heritable  and  move? 
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ao  Not.  I8sa  able,  to  tmitees  in  trust,  for  payment  of  his  faneral  ezpenaes^  debts, 
expenses  of  maDagement,  legacies  and  bequests ;  and  thereafter  that 
the  residae  should  he  applied  to  such  pQi|MMes  as  he  should  dkecU 
Of  the  same  date,  and  referring  to  the  trust-deed,  Shr  Thomas 
executed  a  deed  of  instructions,  whereby,  after  payment  of  funeral 
expenses,  expenses  of  management,  debts,  and  certain  specified 
legacies  and  annuities,  he  directed  that  the  whole  residue,  remain- 
der and  surplus  of  his  said  estate  and  effects,  after  payment  as 
aforesaid,  (excepting  his  lands  and  estate  of  Strowan,  Little  Cowden, 
Dalginross  and  Glentarff,)  should,  when  uplifted  and  recovered  by 
his  said  trustees,  be  invested  and  laid  out,  as  soon  as  proper  oppor* 
tunities  offered,  in  the  purchase  of  lands  or  other  heritages  in  Scot- 
land, ^  to  be  conveyed  and  made  over  by  them,  along  with  my  said 
lands  of  Strowan,  Little  Cowden,  Dalginross  and  Glentarff,  to 
and  in  fovour  of  the  said  Thomas  Graham,  Esq.  captain  of  the 
Windham  East  Indiaman,  my  nephew,  second  son  of  the  said 
deceased  William  Graham  of  Airth,  and  to  the  heirs-male  of  the 
body  of  the  said  Thomas  Graham ;  whom  failing,  to  the  second 
son  to  be  procreated  of  the  body  of  James  Graham,  now  of  Airth, 
Esq.  also  my  nephew,  and  the  heirs-male  of  the  body  of  such 
second  son ;  whom  failing,  to  the  third  and  other  younger  son  or 
sons  to  be  procreated  of  the  body  of  the  said  James  Graham, 
successively  in  their  order,  according  to  their  seniority,  and  the 
heirs»male  respectively  to  be  procreated  of  their  bodies  succes- 
sively.    But  as  it  is  my  will  and  intention  that  my  estate,  and 
the  estate  of  Airth,  shall  not  be  enjoyed  by  the  same  person  at 
one  time,  therefore  I  hereby  direct  and  appoint,  that  if  any  of 
the  younger  sons  of  the  said  James  Graham,  appointed  to  succeed 
to  my  estate,  shall  happen  to  succeed  to  the  estate  of  Airth,  he 
shall  be  immediately  obliged  to  denude  and  divest  himself  of  my 
estate  in  &vour  of  his  second  son  ;  or,  in  case  he  has  no  second 
or  other  younger  sons,  in  favour  of  his  immediate  younger  brother, 
or  the  heir  of  tailzie  next  in  succession  to  him,  and  the  heirs^ 
male  of  his  body ;  and  in  case  of  the  decease  of  the  said  James 
Graham  without  heirs-male  of  bis  body,  and  that  the  said  Thomas 
Graham,  or,  in  case  of  his  death,  his  eldest  son,  or  any  other  son, 
shall  succeed  to  the  said  James  Graham  in  the  said  estate  of 
Airth,  as  his  heir-at-law,  or  by  destination — ^in  that  case  the  said 
Thomas  Graham,  and  in  case  of  his  death,  his  eldest  or  other  son 
so  succeeding  to  the  said  estate  of  Airth,  shall  be  obliged  to  de- 
nude and  divest  themselves  of  my  estate  in  fisivour  of  the  second 
or  other  younger  sons  of  the  said  Thomas  Graham,  successively 
in  their  order,  according  to  their  seniorities,  and  the  heirs-male 
respectively,  to  be  procreated  of  their  bodies  successively ;  and 
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^tSmg  ali  «eh  younger  sons  of  the  said  Thomaa  Graham,  and  ao  Nov.  1 838. 
*iyrkdn*aiale/  then  in  iavonr  of  a  series  of  heirs  therein  men^  sUriP^^^^ 
imd:  <  Bat  alwaya  with  and  under  the  conditions,  provisions,  Stirling's 

*  cnpdoas,  fimitatioiiSy  declarations,  and  dauses,  irritant  and  reso-  ^"*^' 
*kmf  and  reset vation  after  speeified,  vhk  That  the  said  Thoosas  Narradte. 
*fiibB,  and  the  wliole  other  heirs  succeeding  to  my  estate,  ahall, 

*'m  ifl  bme  after  their  oaccession,  carry  mid  bear  the  sirname  of 

'StoiiBg,  and  the  arms  of  the  family  of  Ardoch;  and  if  they  iul 

*»l»(io,  they  shall  forfeit,  amit  and  lose  my  estate,  whieh  shall 

^Ul  to  tbe  next  heir  herein  appointed  to  snceecd  to  them :   As 

*ihi^  tkit  the  said  Thomas  Graham,  and  my  other  heirs  of  tailaie, 

*U  be  prohibited  from  selling,  fening  or  wadsetting  my  estate, 

*ii  vluie  or  in  part»  or  contracting  debts  thereon,  or  anywise  bur- 

^Wog  the  same,  and  from  granting  leases  of  the  whole,  or  any 

^fBi«f  ny  estate,  for  longer  than  nineteen  years,  and  widioot 

^AaMisn  of  the  rental,  or  taking  fines  or  grassums,  excepting 

*«if  that  they  shall  be  entitled  to  grant  jointures  or  annuities  to 

'simflikaslMHKls,  in  place  of  their  terce  and  courtesy,  from  which 

'tkf  ire  to  be  expressly  excluded,  and  also  provisions  to  younger 

'daUrea,  not  exceeding  one-fifth  part  of  the  gross  rent  or  produce 

'•(ny  estate,  as  the  same  shall  stand  at  the  time  of  their  respeo- 

*  tht  niecessioBS,  fbr  the  annuity  or  jointure  to  wires  and  husbands, 
'and  one-fifth  of  such  gross  rent,  by  way  of  annuity,  for  provisions 

*  til  yosnger  child  or  children;  which  fifth,  they,  when  of  age, 

*wtkir  tators  and  curators,  when  under  age,  may  sell  to  the  heir 

'it  tea  yesis*  piffchaae ;  but  if  he  declines  to  redeem  this  annuity 

'tt  that  rate,  then  they  may  sell  the  same  to  any  other  person,  for 

'•seiosB  purposes  only,  and  such  annuities  or  provisions  to  younger 

*cky^a  shall  return  to  my  heir  in  my  estate,  as  they  shall  happen 

'toUI  fai  by  denths,  if  not  redeemed,  and  shall  not  go  among  the 

^Mvifbg  younger  children;  and  no  additional  burden  shall  be 

'iBsvcd  to  be  put  on  the  estate  by  other  annuities,  jointures,  or 

^fisfinons  to  wives,  husbands  or  younger  children,  until  the  fbr- 

*ner  aanoities,  jointures  and  provisions  shall  respectively  have 

^httcn:   And  I  hereby  declare,   that  in  case  any  of  the  said 

''IWai,  William  or  Chiffles  Stirling  shall  snccoed  to  my  said 

*<iMte,  tkey  shall  not  be  entitled  to  receive  the  rents  thereof  or 

'  eater  to  the  management  of  the  same,  hntil  they  shall  attain  the 

'^  of  twenty-five  years  complete ;  and,  upon  the  sueoession  to 

*  By  estate  opening  to  any  of  the  said  Thoaaas,  William  or  Charles 
'  SAifing,  tbeir  share  of  the  foresaid  provisions  herein  before  granted 

*  to  then  shall  &U  to  his  brother  or  brothers  equally ;  and  also  de« 
^d»i]^,  that,  until  my  purposes  shall  be  completely  fulfilled,  by 
'  *r  tmntm  executing  a  regular  entail  of  my  estate  in  the  forms 
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SO  Nov.  1838.  *  above  written,  and  recording  the  same  in  the  Register  of  Tailzies 

<  and  in  the  books  of  Coancil  and  Session,  the  said  Thomas  Graham, 

*  or  any  other  heir  of  tailzie  for  the  time,  shall  be  entitled  only  to 

<  an  annuity  of  L.500  sterling  per  annum  from  my  funds,-  to  com* 

<  mence  twelve  months  after  my  death ;  and  which  annuity  I  hereby 

*  direct  my  trustees,  out  of  my  effects,  to  pay  to  my  said  heir : 

*  And  which  conditions,  provisions  and  declarations  shall  be  fenced 

<  and  secured  by  all  proper  and  necessary  irritant  and  resolutive 

*  clauses,  in  case  of  contravention ;  and  the  entail  to  be  executed 

<  by  my  said  trustees  shall  also  contain  all  other  conditions,  limita^ 

<  tions  and  clauses  which  my  trustees  shall  consider  to  be  necessary 

<  and  proper  for  carrying  my  views  and  intentions  into  full  effect.' 
Before  Sir  Thomas  Stirling's  death,  the  late  Thomas  Graham, 

Esq.  the  truster's  nephew,  succeeded  to  the  estate  of  Airth,  by  the 
death  of  his  brother,  James,  when  Sir  Thomas  added  a  codicil  to 
his  settlement,  declaring  that  Mr  Graham  should  hold,  possess  and 
enjoy  the  rents  and  produce  of  his  estate  and  effects  during  his 
life,  until  such  time  as  he  should  have  a  second  son  ;  or,  in  case  of 
the  death  of  such  second  son  without  heirs  of  his  body,  until  he 
should  have  another  son  or  sons,  who,  in  terms  of  the  destination 
before  written,  should  have  right  thereto ;  and  in  fitvour  of  which 
second  son  the  said  Thomas  Graham  should  be  bound  to  denude, 
&c. 

On  the  death  of  Sir  Thomas  Stirling,  in  May  1808,  his  trustees 
entered  into  the  management  of  his  estate ;  and  Mr  Graham  having^ 
then  no  second  son,  he  drew  the  rents  till  Martinmas  1811,  being 
the  first  term  after  the  pursuer,  his  second  son,  was  born. 

In^  the  meantime,  the  trustees,  having  uplifted  Sir  Thomas  Stir- 
ling's personal  estate,  applied  it  in  purchase  of  adjacent  lands ;  and, 
of  these  dates,  (26th  and  28th  May  1810,)  they,  in  fulfilment  of  the 
deed  of  instructions  by  Sir  Thomas,  executed  an  entail  in  favour  of 
the  late  Mr  Graham,  and  the  other  heirs  called  by  the  deed  of  in- 
structions, both  of  Strowan  and  others,  which  belonged  to  Sir 
Thomas,  and  of  the  lands  which  they  had  purchased  with  the  trust- 
funds.  The  entail,  so  executed,  contained  all  the  prohibitions  requi- 
site in  strict  entails  against  sales,  contraction  of  debt,  and  alteration 
of  the  order  of  succession ;  and  these  prohibitions  were  fenced  with 
the  proper  irritant  and  resolutive  clauses. 

This  deed  of  entail  was  brought  under  reduction  by  the  pursuer, 
tiie  second  son  of  Thomas  Graham.  The  action  was  raised  in  Mr 
Graham's  lifetime,  and  called  him  and  the  other  heirs  of  entail, 
and  Mr  Dundas,  the  surviving  trustee  of  Sir  Thomas  Stirling,  as 
defenders. 

The  ground  of  reduction  was,  that  the  entail  was  not  conform 
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totk«  iostroctioDfl  given  to  the  trustees,  who  had  exceeded  their  30  Not.  1838. 
poven  by  introdacing  into  the  entail  a  prohibition,  duly  fenced,     iT*^''''^^ 
apiist  altering  the  order  of  succession,  while  the  deed  of  instruc-  stiribg^r 
tiouivbidi  contained  an  express  specification  of  certain  conditions  Trustee. 
ndrotrictions,  (including  prohibitions  against  selling  or  contract-  Narrative. 
itg  itht,)  did  not  direct  that  prohibition  to  be  so  introduced, 
lie  action  abo  contained  declaratory  conclusions  as  to  the  pur- 
m^%  powers  to  hold  the  lands,  and  make  up  titles,  conform  to  the 
deedflf  trast. 

Tlie  defenders  (in  their  defences  and  their  case,)  pkaded — That  Defenders* 
tketrastees,  in  executing  the  foresaid  entail,  did  not  exceed,  but  ^^^^' 
«lj  pneeeded  in  conformity  to  the  instructions  under  which  tbey 
vne  boood  to  act ;  and  that  if,  in  particular,  the  deed  had  not  con- 
taaed  a  prohibition  against  altering  the  order  of  succession,  they 
laridbre  Sailed  io  the  duty  which  they  were  called  upon  to  dis- 
dap.  The  object  of  the  late  Sir  Thomas  clearly  was,  to  have 
tkliadi  80  entailed  as  to  secure  the  succession  to  the  series  of  heirs 
tiwiointbey  VFere  appointed  to  be  conveyed,  as  was  manifest  by 
tkdanses  with  regard  to  bearing  the  simame  of  Stirh'ng  and  the 
am  of  the  family  of  Ardoch,  the  preservation  of  the  estates  dis- 
dactfrom  that  of  Airth,  and  the  relative  provisions  for  denuding 
af  tiie  estates,  by  the  heir  in  possession,  in  favour  of  the  next  suc- 
eecdiDg  heir,  in  case  the  former  should  come  to  have  right  to  the 
estate  of  Airth,  &c.  Sir  Thomas's  purpose  was,  to  fix  irrevocably 
the  mccession  to  the  estate  upon  the  heirs  there  pointed  out,  by 
phoQg  them  under  the  fetters  of  a  strict  entail.  Although,  in  the 
deed  of  instmctioDS,  in  specifying  the  acts  to  be  prohibited,  that  of 
altering  the  order  of  succession  had  been  omitted,  it  would  be  found 
that  the  iostructions  in  an  after  part  sufficiently  provided  for  the 
cMe  of  any  want  of  perfect  precision  in  the  prior  portion  of  the 
diiect]OD%  as  to  the  tenor  of  the  entail  to  be  executed  by  the  trus- 
tees. Sir  Thomas  did  not  rely  upon  the  latter  for  securing  his 
eiixa  voluntas,  as  to  the  preservation  of  the  lands  to  be  entailed, 
ea  the  heirs  of  entail  called  to  the  succession,  being  carried  into 
elect;  and  he  therefore  provided  as  follows:  <  which  conditions, 

*  pnmsions  and  dechirations  shall  be  fenced  and  secured  by  all  pro- 
'  per  and  necessary  irritant  and  resolutive  clauses,  in  case  of  con- 
'  travention ;  and  the  entail  to  be  executed  by  my  said  trustees 
^ehallalao  contain  all  other  conditions,  limitations  and  clauses  which 
'ay  trustees  shall  consider  to  be  necessary  and  proper  for  carrying 

*  ny  views  and  intentions  into  full  effect.' 

Mow,  even  if  the  first  portion  of  this  part  of  the  directions  to  the 
tnrteea  had  reference  only  to  the  particular  conditions  and  limita- 
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30  Nov.  1838.  tions,  or  prohibited  acts  before  specified,  and  these  would  not  have 
authorised  the  trustees,  ia  the  deed  of  entail  to  be  executed  by 
them,  to  have  inserted  a  prohibition  against  altering  the  order  of 
succession,  with  the  relative  irritant  and  resolutive  clauses;  the 
same  could  not  be  said  of  the  words  which  followed.  By  them  it 
was  made  an  injunction  upon  the  trustees,  that,  in  addition  to  the 
conditions,  provisions  and  declarations  which  might  have  been  pre- 
viously more  particularly  specified,  the  entail  to  be  executed  by 
them  should  contain  all  other  conditions,  limitations  and  clauses 
which  they  should  consider  necessary  and  proper  for  carrying  the 
entailer's  views  and  intentions  into  fuU  effect.  The  defenders  were 
therefore  entitled  to  maintain,  that  according  to  the  sound  and  legal 
construction  of  the  deed  of  instructions,  they,  in  execution  thereof^ 
were  bound  to  settle  the  trust-estates  on  the  heirs  to  whom  they 
were  to  be  destined,  by  a  deed  of  strict  entail,  containing  all  the 
usual  clauses,  and,  in  particular,  containing  a  prohibition  against 
altering  the  order  of  succession,  fenced  with  the  necessary  irri« 
tant  and  resolutive  clauses ;  and  therefore  the  deed  of  entail  which 
was  made  by  them,  was  in  all  respects  correctly  and  properly 
framed,  and  not  liable  to  challenge  on  any  ground  whatever. 
The  Lord  Ordinary  ordered  cases. 


Pursuer's 
Pleas. 


The  pursuer  founded  upon  the  authority  of  Cuming's  Trustees 
V*  Cuming,  10th  July  1832,  and  in  reference  to  the  express  instruc* 
tions  of  the  truster,  pfeocbd— That  the  trustees  had,  in  the  present 
case,  as  in  tliat  of  Cuming,  exceeded  their  powers ;  the  trustees,  in 
both  instances,  having  acted  erroneously  upon  a  general  clause 
which  seemed  to  extend  their  powers  beyond. the  special  instruct 
tions* 


Defenders* 
Pleas. 


The  defenders  contended — That  the  case  of  Cuming  did  not  ap* 
ply,  as  there  there  were  no  instructions  to  execute  an  *  entail,'  but 
only  a  *  settlement,'  and  express  instructions  were  given,  and  not 
extended  by  any  general  clause. 


Lord  Ordi- 
nary's Inter- 
locutor* 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note : 

*  The  Lord  Ordinary  having  considered  the  record,  revised  cases, 
^  together  with  the  trust-settlement  of  the  deceased  Sir  Thomas 

<  Stirling,  and  deed  of  entail  executed  by  his  trustees,  and  now 

<  brought  under  reduction.  Finds  it  clearly  established,  both  from 

<  the  terms,  and  from  the  whole  scope  of  the  said  trust-deed  exe« 
^  cuted  by  the  said  deceased  Sir  Thomas  Sdrling,  that  his  views 
i  and  wishes  were,  that  the  estate  libelled  on  should  be  so  settled  and 
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'ortuied^  as  to  place  the  saecesslon  thereof  beyond  the  power  of  30  Nov.  ig38. 
*alteniioii  by  any  of  the  heirs  directed  to  be  called  in  their  order    ^^^V^^ 

*  to  Ae  raeccasion :  Finds,  that  the  said  trast-deed  not  only  con-  s^riiogs 
'tneJadaose  directing  the  conditions,  provisions  and  declara-  Trustee. 
*linii|KeislIy  inserted  by  the  truster,  to  be  fixed  and  secured  by  Lo^ToMi^ 
'il]nper  and  necessary  irritant  and  resolutive  cfaiuses^  in  case  of  nary*s  inter- 
'  entnrention,  bot  that  the  deed  of  entail  ^  shall  also  contain  ali  ^^"^'- 
'itfkroMH&iaitt,  limitations  and  douses  which  my  trustees  shall 

"cMnder  to  be  necessary  and  proper ^^  carrying  my  views  and  in" 
^  Mess  istofiM  ^fftet  :*  Finds,  that  the  trustees,  in  the  exercise  of 
^the  povRs  thus  eonferred  on  them,  executed  a  deed  of  entail, 
'oBtoioh^.^  inter  aKa,  a  clause  prohibiting  the  heirs  in  possession 
*6Hi  alterii^  the  order  of  succession  prescribed  by  the  entailer : 
^Fw^  tkat  the  trustees,  in  imposing  such  prohibition,  did  not  act 
^kywl  dieir  powers,  but  only  gave  due  and  proper  effect  to  the 
^neniod intentions  of  their  constituent,  the  truster;  therefore 

'npebtbe  reason  of  reduction,  assoilzies  the  defenders,  and  de-> 
'ttni:  Finds  the  defenders  entitled  to  expenses  from  the  pursuer, 
'•Ur  of  entail ;  and  remits  the  account  thereof,  when  lodged,  to 
'  Ik  Aaditor,  to  tajc  and  report' 

Kitib***  There  is  the  clearest  and  most  obvious  distinction  be-  Not«. 
'tim  the  legal  rales  of  construction  applicable  to  deeds  of  entail^ 
<iad  to  tnuts  or  deeds  of  instructhnt  under  which  trustees  must 
'poceod  ia  framing  an  entail,  when  directed  by  a  proprietor  in 
'{Maple,  to  be  executed  as  to  the  residue  of  a  trust-estate,  after 
'dwodier  purposes  of  the  trust  are  fulfilled.  In  the  case  of  en- 
*tukf  Ae  deed  is  notorionsly  strictissimsd  interpretationis,  without 
^icprd  to  the  probable,  or  even  to  the  most  plain  intention  of  the 
'cataier ;  and  it  is  too  late  to  go  back  on  the  views  of  policy  upon 
'  vUch  that  doctrine  was  introduced.  On  the  other  hand,  all  trusts 
'■hI  deeds  of  instruction  are  queestiones  voluntatis^  and  when  a 
*pvty  diiects,  in  the  words  which  occur  in  the  present  deed,  a  re- 
^fittfssiaU  to  be  executed,  he  must,  both  in  law  and  common 
'mom,  be  beU  to  mean  a  eampleie^  and  not  an  incomplete  tailzie  ] 

*  tt  Bait  be  presumed  that  he  meant  an  entail,  effectual  in  all  th^ 
*kiBches  of  prohibition  required  by  the  act  1685,  and  not  such  an 
'  eatd  u  the  heir  could  instantly  defeat  by  an  alteradon  of  the 
'•rderofsaeoession. 

'  Aeeordiogly,  this  principle,  in  the  construction  of  trust-deeds; 
'ttecvted  with  an  ulterior  view  to  a  tailzie,  received  effect  in  two 
'  cMa  m  the  Second  Division,  not  noticed  by  the  parties  in  the 
'iMeatcase^  though  they  were  the  subject  of  much  considera- 
**».  These  were  the  cases  of  Macalister,  (6  Skaic^  862,)  and 
•Cwpbeirs  Trustees,  (14  Shaw,  770,)  in  both  of  which  trust- 

H  2 
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30  Nov.  1838.  <  deeds  of  instructions,  whereby  trustees  were  directed  to  execute 

^•^V^^    *  deeds  of  entail  *  on  the  heirs-male  of  A.  B/  &c.  were  held  to 

Stiriinf's        *  mean  complete  and  effectual  tailzies,  applicable  not  only  to  the 

Trustee.         <  hcirs-male,  but  to  A.  B.,  the  first  disponee ;  though  the  words, 

^^  *  in  a  strict  and  literal  sense,  and  if  used  in  a  formal  tailzie,  would 

<  certainly  have  made  A.  B.  only  an  institute,  and  would  not  have 

*  brought  him  within  the  fetters  of  the  tailzie. 

^  These  decisions,  however,  it  is  thought,  were  incontestably 

*  sounds  on  the  principle  that  all  trusts  must  be  construed  accord- 

<  ing  to  the  will  and  intention  of  the  truster,  when  this  can  be  dis- 
^  covered,  or  reasonably  inferred,  from  the  whole  import  and  pro- 

*  visions  of  the  trust-deed  taken  together,  and  viewed  in  connection 

<  with  each  other. 

<  The  present  case,  however,  appears  to  have  been  brought  to 

<  trial  on  the  authority  of  the  case  of  Mrs  Lieslie  Cuming  o.  her 

*  grandfather's  trustees,  determined  by  the  First  Division  on  10th 

<  July  1832,  (see  reports  of  that  date.)     But  there  appears  to  be  a 

<  considerable  distinction  between  that  case  and  the  present.     In 

*  Mrs  Cuming's  case,  the  trustees,  by  the  deed  of  instructions,  (at 

*  least  as  they  are  quoted  in  the  printed  reports,)  were  not  directed 
^  to  execute  a  deed  of  entail :  such  a  term  was  not  used ;  but  they 
^  were  directed  to  denude  by  a  settlement^  whereby  the  heirs  named 

*  should  not  dispose  of  the  trust-estate,  nor  alter  the  succession 

*  thereof,  either  onerously  or  gratuitously.  These  instructions, 
^  however,  did  not  contain  any  provision  as  to  the  contraction  of 

*  debt^  nor  sundry  of  the  other  clauses  common  in  entails,  as  to 

*  makipg  up  titles  under  the  tailzie,  or  preventing  adjudications 

*  being  led,  and  others  of  the  like  sort.     Nevertheless,  the  trustees 

*  proposed  to  execute  a  strict  entail,  with  all  the  ordinary  clauses ; 
«  but  the  First  Division  held  that  the  entail  should  only  contain  the 

*  prohibitions  in  the  deed  of  instructions,  with  the  irritant  and  re- 

<  solutive  clauses  necessary  to  secure  these,  and  no  others. 

*  Further,  it  rather  appears  to  the  Lord  Ordinary  that  the  Court, 

<  in  Cuming's  case,  might  proceed  on  another  peculiarity,  in  which 

*  it  stands  distinguished  from  the  present     Mr  Cuming  executed 

<  a  trust-deed,  with  certain  definite  restraints,  (as  to  alienation  and 

<  alteration  of  the  order  of  succession) ;  and  it  was  these,  and  tltese 

<  alone,  thus  specified,  that  he  directed  his  trustees  to  secure  *  in 
<<  such  form  of  settlement,  and  under  such  clauses  and  conditions, 
<<  for  carrying  my  intentions  into  execution  effectually,  according  to 
<<  the  law  of  Scotland,  as  to  them  may  seem  most  proper.'   But  here 

<  the  trustees  are  not  only  desired  to  fence  and  secure  the  condi- 

<  lions  and  provisions  specified,  with  proper  irritant  and  resoludve 

<  clauses,  but  to  do  something  more ;  it  is  directed  that  the  entail 
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**tUI  alio  contain  all  other  conditions,  limitations  and  clauses  30  Nov.  I8.S& 

*  vUck  mj  trustees  shall  consider  to  be  necessary  and  proper  fgr  ^^^1^ 

*  tmjwg  my  views  and  intentions  into  fall  effect.  Stirling's 

'  Nfv,  when  tbe  trust^eed  and  deed  of  instructions,  executed  ^'^"'^' 
'bfSr  Thomas  Stirling,  are  looked  to,  it  seems  quito  impossible  Note. 
'toealertaio  any  doabt  as  to  his  intention.     What  he  contempla- 

*  ted  and  desired  is  not  left  to  implication.  He  declares,  in  express 
'vonl%  tbat  it  was  to  be  a  regular  entail^  in  favour  of  a  prescribed 
'Kiiei  of  beiis.  Now,  was  there  ever  a  regular  entail  heard  of, 
'with  a  power  given  to  each  heir  to  alter  the  coarse  of  succession 
*hiddova?  It  is  impossible  seriously  to  suppose  that  that  was 
'  dke  troiter's  intention  :  if  it  was^  why  did  he  make  any  substitu- 
'  tin  or  any  destination  of  heirs?  Why  did  he  provide  so  anxiously 
'for  the  separation  of  the  estates  of  Airth  and  Strowan,  if  any  one 
^Uriiider  the  tailzie  to  be  executed  was  to  have  a  power  of  alter- 
'iigit?  Or  when  the  truster  provided,  that  each  heir  succeeding 
^toAJrtk  should  dennde  of  Strowan,  and  devolve  it  on  the  next 
'Ur  of  destination,  can  it  be  supposed  he  ever  meant  that  any  one 
<kir  Bight,  by  a  stroke  of  conveyancing,  give  back  the  lands  to 
'  tie  kir  of  Airth  ?  or  if  not,  could  he  give  it  to  any  stranger,  ex- 
'diJingMly  the  heirs  of  Airth,  who  were  likely  to  be  long  tbe 

*  iBflsoBen  and  relations  of  the  truster  ?  In  every  view,  it  would  be 
'doinirfioleiice  to  the  plain  views  and  intentions  of  the  truster,  to 
'  praeecd  on  any  such  supposition.  Accordingly,  viewing  the  in- 
^teotioQ  as  free  from  any  serious  doubt,  the  judgment  has  now 
'beeopioDoanced,  sustaining  the  entail  as  executed  by  the  trus- 

Tke  pmsaer  reclaimed. 

Before  eoonsel  were  called  on,  Lord  Meadowbanh  referred  to  tbe 
CM  of  Macpherson  of  Belville,  decided  about  tbe  year  1813  or 
1814,  an  nnreported  case,  not  noticed  in  the  pleadings.  It  was  a 
JBdgOMDt  by  the  late  Lord  Meadowbank,  adhered  to  by  the  Second 
Maon,  sad  was  upon  a  similar  point,  and  to  the  same  effect  as 
^  finding  of  the  Lord  Ordinary  in  the  present  case.  Counsel 
wBg  been  called  to  support  tbe  reclaiming  note, 

^'^oiffr^Geaeral  did  not  mean  to  dispute  what  was  settled  by  the 
caK  of  Macalister,  that  where  a  party  enjoined  the  execution  of  a 
ttfict  entail,  that  must  be  held  as  justifying  the  introduction  of  all 
tie  Qsoal  and  necessary  clauses  known  in  such  a  deed.  But  here 
^  >pecialty  is,  that  the  truster  chooses  distinctly  to  express,  in  a 
^  drawn  by  a  skilful  hand,  the  particular  conditions  and  restric- 
^  which  he  requires  to  be  fenced  and  converted,  so  far  as  those 
n  nto  a  strict  entail.    And  urith  regard  to  the  general  clause,  is 
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30  Kov.  183S.  the  Court  entitled^  under  such  general  words^  notto  oontnd  merely 
the  particular  instructions,  and  to  fence  the  prohibitions  expressed 
by  such  irritant,  resolutive,  and  other  necessary  clauses  as  they 
think  fit,  but  to  add  to  the  prohibitions?  The  case  of  Cuming 
directly  applies,  the  term  <  settlement '  in  that  case  being  in  the 
truster's  intention  equivalent  to  an  entail;  but  then  the  First 
Division  held  that  the  trustees  were  not  entitled  to  go  beyond  the 
express  directions  of  the  truster. 

The  respondents  pleaded  that  the  case  ought  to  be  decided  upoif 
the  intention  of  the  truster,  in  so  far  as  that  was  to  be  gathered 
from  the  whole  tenor  of  the  trust-deed. 

The  Court  having  taken  time,  in  order  to  look  into  the  ease  of 
Macpherson  of  Belville,  thereafter  adhered  to  the  interlocutor  of  the 
Lord  Ordinary. 


Opinion  of 
Court. 


Lord  Justice^Clerk, — On  referring  to  my  notes  of  the  case  of 
Macpherson,  it  appears  to  have  arisen  out  of  a  trust,  with  directions 
to  execute  an  entail  according  to  the  strict  form  of  law.  That, 
then,  was  a  general  case.  But  looking  to  the  present  case,  it  is 
obvious  that  we  are  bound  to  give  effect  to  the  purpose  and  inten- 
tion of  the  testator  if  clearly  expressed.  It  is  not  a  case  turning 
upon  strict  interpretation,  as  in  construing  an  entail.  Now,  I  have 
no  difficulty  in  coming  to  the  conclusion  that  it  was  Sir  Thomas's 
intention  to  call  a  certain  series  of  heirs  upon  whom  the  estate 
should  be  settled ;  and  it  is  material  to  observe,  that  Sir  Thomas 
makes  an  anxious  provbion  to  prevent  the  union  of  the  two  estates.' 
Here  there  are  directions  as  to  the  prohibitions  to  be  inserted  iii 
the  deed  of  entail,  and  undoubtedly  a  prohibition  against  the  alte- 
ration of  the  succession  is  not  specified ;  but  then,  in  gathering  the 
purpose  and  intention  of  the  truster,  we  must  look  not  to  one  clause 
merely,  but  to  all  the  clauses  of  the  deed.  We  must  construe  thef 
powers  of  the  trustees  by  the  will  and  intention  of  the  truster ;  and 
accordingly,  the  principle  of  our  decision  is  to  be  found  in  the  ex-, 
pressed  will  of  the  testator,  as  that  again  is  to  be  gathered  from  the 
trust-deed.  And  as  the  trustees  have  powers  to  add  such  other 
clauses  as  appear  to  them  to  be  necessary,  in  order  to  make  this 
a  strict  entail,  I  have  no  doubt  that  they  have  done  tlieir  duty  in 
making  the  entail  containing  the  effectual  prohibition  now  objected 
to,  so  as  to  secure  the  succession  to  the  series  of  heirs  called  by  Sir 
Thomas.  But  it  is  said,  that  Cuming's  case  establishes  a  contrary 
principle  :  that,  however,  I  cannot  admit ;  for  it  appears  to  be  a 
precedent  in  favour  of  the  interlocutor.  In  it  there  was  no  indi- 
cation that  an  entail  was  in  the  contemplation  of  the  truster.  It 
was  a  direction  to  grant  a  conveyance  or  settlement,  but  no  direc^ 
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tioo  to  execnle  an  entail,  or  to  fence  it  with  claa9e8  ezpresaed  by  dONov^ls^. 
lie  traster,  and  other  dames  which  the  parties  might  find  necessary  su^iingo/ 

m1  froper.  Stirling's 

Lard  Miodawbank  concarred,  adding,  that  it  was  satisfactory  that    '^"*^'^' 
JMGlail0e(who  was  absent)  was  known  to  concur  in  the  deci-  Opinion  of 

•  Courts 

Ltrd  Medmyn  concurred  in  the  opinions  expressed  in  support  of 
tiehterlocotor.  Instead  of  finding  any  thing  in  the  case  of  Cum* 
iig  to  leid  OS  to  think  that  the  interlocutor  is  wrong,  I  rather  think 
tktfcaie  guides  as  to  the  principle  of  decision^  and  shows  that  the 
Ctirt,  IB  both  cases,  have  gone  upon  the  intentions  of  the  truster. 
We  jmi  apply  the  principle  of  Cuming's  case  in  supporting  this 


The  Lsrdi  adhered^  and  found  additional  expenses.  Judgment. 

hdMrnj,  Omaiffkamt.  Act.  Sol-Gen.  (RuikufiBrd,)  O.  Mnr.  Alu 

A.  Wmd  and  M^NeOL  TFm.  WUton,  C  S.  and  A.  ^  C.  Doughs,  W.  S. 

ifBMi       F.  aerk. 

R. 


SECOND  DIVISION. 

Ma  XVII.  1st  December  183a 

EARL  OF  HOPETOUN'S  TRUSTEES  and  J.  J..  HOPE 

JOHNSTONE  OF  Annandale 

against 

JOHN  HENRY  GOODIN6E,  assuming  the  additional 

SIBNAME  OF  JoHNSTONE. 

AtusTXEHT,  Loosing  of. — ITie  Courts  in  exercise  of  its  discre* 
^simry  powers  of  hosing  arrestmentSj  passed  a  bill  without  caution^ 
i^Ti^eetthatf  upon  examination  of  the  ground  of  action  set  forth 
^^SMmmanSf  on  the  dependence  of  which  the  arrestments  had  been 
iBtti*  As  daim  of  the  pursuer  to  certain  estates^  the  rents  of  which 
^  heen  arrested^  was  prima  facie  unfounded* 

Makdatary, — Question  raised^  whether  a  bill  for  letters  of  arrest- 
^^  is  name  of  a  party  who  is  forth  of  the  kingdom^  and  who,  as 
^%a^  had  given  instructions  to  his  agent  to  apply  for  the  diligenccy 
^^^  proceed  in  name  of  a  mandatary  f 
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1  Dec.  1838.  In  August  1638)  John  Henry  Goodinge  Johnstone  raised  and  ese- 
EarTof  H^  cuted  a  summons  of  reduction  and  declarator  against  the  Lord  Pre« 
toun*s  Trus-    sident  of  the  Court  of  Session,  and  Mr  James  Hope,  W.  S.,  as 

jnT^jolin^oife  ^'"^^^^^  ^^  ^^^  deceased  James,  Earl  of  Hopetoun,  and  Mr  John 
V.  Goodinge.  James  Hope  Johnstone  of  Annandale,  (the  present  Earl  of  Hope- 
V*       '  toun  beinff  also  called  as  a  defender.)  concluding  for  reduction  of 

r^arrative.  ,         ^  '  ® 

the  titles  of  the  Annandale  estates,  and  for  count  and  reckoning  of 
the  rents  since  1822,  when  the  pursuer,  as  alleged,  became  entitled 
to  take  up  the  succession  to  these  estates  by  the  death  of  his  mother, 
Sarah  Johnstone  or  Goodinge  Johnstone :  2.  A  summons  of  count 
and  reckoning,  applicable  to  the  rents  of  those  estates  from  1792, 
when  George,  Marquis  of  Annandale,  died,  to  1822;  and  also  two 
other  summonses,  connected  with  the  pursuer's  alleged  claims,  which, 
with  the  summons  of  count  and  reckoning,  are  not  material  to  the 
point  now  raised. 

Upon  the  dependence  of  the  first-mentioned  summons,  the  pur- 
suer (respondent)  passed  letters  of  arrestment  against  the  present 
defenders,  (complainers,)  and  caused  arrestments  to  be  used  of  the 
rents  in  the  hands  of  upwards  of  one  hundred  tenants  of  the  An- 
nandale estate. 

The  complainers  applied  for  letters  of  loosing  of  arrestments, 
without  caution  or  consignation,  or  at  least  upon  caution  merely 
nominal. 

Besides  an  objection  founded  upon  the  want  of  a  mandatary, 
duly  libelled  on  in  the  summons  at  the  instance  of  a  pursuer  not 
resident  in  Scotland,  the  complainers  rested  their  application  on  the 
unfounded  nature  of  the  pursuer's  (respondent's)  claim  to  the  es- 
tates, as  set  forth  by  himself  in  the  summons.  From  a  deduction 
of  the  pedigree  and  titles  *  of  the  parties  respectively,  it  appeared 
that  by  charter  of  no?odamus  by  Charles  II.  in  1662,  the  Annan- 


*  Jambs,  Eael  of  Annandalb  and  Habtfbl, 
IHed  1673. 

[_ 

SvilUam,  Marquis  of  AmuindAle,  Honourable  John  JohnatODe 

Died  1721 .  of  Supleton. 

I  I 

George,  Biarquis  of        Henrietta,  CounteM  of  John  Johnstone  of 

Annandale,  Died  1792.       Hopetoun,  Died  1750.  Botherfaitbe. 

I  I 

<       ■  ■••^~  "^^  /   -   ■     ■■  — ' —       **• — » 

John,  Earl  of  Hopetoun,  Thomas  Johnstone,       Sarah  Johnstone, 
Died  1781.  Died  1808.  Died  1822. 

i  I 

/-  ■ '       •*■  '  "  \  t  ** —^ 

James,  Earl  of  Hopetoun,  John  H«iry  Goodinge 

Died  1816.  Johnstone,  Purttmr. 

«■—-  * '  -  — ^ 

Lady  Anne  Hope  Johnstone, 

—   "1819. 


Died 

I 


-* , 


John  James  Hope  Johnstone 
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hk  cHitet  (the  tides  whereof  were  the  sabject  of  this  reduction)  l  l>ec.  1838. 
vmgraDCed  in  &voar  of  James,  Earl  of  Annandale,  <  and  the  heirs-    ^^V^ 
^■aleiiwfiilly  procreate,  or  to  be  procreate  of  his  body;  whom  toun'sTruiT 

*  Uaf,  to  the  heirs-female,  without  division,  heretofore  procreate,  tees  and  J.  J. 
*v 81  be  procreate  of  the  body  of  the  said  James,  Earl  of  Annan-  ,.  GMxiiDge. 

<  4k  and  HartfeL  and  the  heirs-male  to  be  lawfully  procreate  of 

*(k  body  of  the  said  eldest  heir-female  having,  holding,  and  bear* 

'if  tke  names  and  insignia  of  Johnstone,  which  they  should  be 

*  bdd  to  take,  hold^  and  bear  in  all  time  coming ;  whom  failing,  to 

*  tbe  nid  James,  Earl  of  Annandale  and  Hartfel's  nearest  heirs  and 
'  iHgiiees  whatsoeyer/ 

Jaao,  Earl  of  Annandale  married  Henrietta  Douglas,  by  whom 
be  bad  tbree  sons ;  first,  William,  who  succeeded  him,  and  became 
afemidi  Marquis  of  Annandale ;  second,  John  (of  Stapleton) ; 
ial,diird,  George.  Earl  James  died  in  1672,  and  was  succeeded 
bfbB  eldest  son,  William,  afterwards  created  Marquis.  Marquis 
^VSabad  a  daughter,  Henrietta,  and  a  son,  George,  Marquis 
•f imodale,  who  died  in  1 792,  without  issue.  Henrietta,  daughter 
of  Mvqais  William,  married  Charles,  Earl  of  Hopetoun,  and  had 
ana,  John,  Lord  Hope,  afterwards  Earl  of  Hopetoun,  who  died 
n  1781.  John,  £arl  of  Hopetoun,  was  succeeded  by  his  eldest 
toB,  Janet,  Earl  of  Hopetoun,  who  expede  the. title  in  1792  by 
aeniee  as  heir  to  George,  Marquis  of  Annandale,  now  under  re- 
^■ttioB.  Earl  James  died  in  1816,  and  was  succeeded  by  his  eldest 
^laagbter,  Lady  Anne  Hope,  who  was  succeeded  by  the  complainer, 
Mr  Hope  Johnstone  of  Annandale.  The  respondent,  as  alleged, 
vaa  descended  from  the  Honourable  John  Johnstone  of  Hopetoun, 
Kcond  aon  of  James,  Earl  of  Annandale,  who  had  a  son,  John  John- 
stone of  Rotherhithe,  who  had  an  only  son,  Thomas  Johnstone, 
aod  an  only  daughter,  Sarah  Johnstone,  the  pursuer's  mother. 
Tbe  respondent  contended,  that  in  1792,  upon  the  death  of  George, 
tbe  bat  Marquis,  Thomas  Johnstone,  grandson  of  John  Johnstone 
«f  Stapleton,  became  Marquis  de  jure,  and  so  was  entitled  to  the 
^itates  under  the  destination  to  the  heirs-male  of  James,  Earl  of 
Aanandale  and  Hartfel ;  and  the  summons  at  his  instance  bears, 
^opon  the  death  of  Thomas  Johnstone  in  1808,  *  the  heirs-male 

*  af  tbe  body  of  the  said  James,  Earl  of  Annandale  and  Hartfel, 
^eodrely  fiuled  and  became  extinct:  by  their  failure  the  succession 
'  to  the  said  estates  opened  to  the  heirs-female  of  the  body  of  the 
^ arid  Earl;  but  the  right  to  the  estates  having  rested  in  the  said 

*  Tkomas  Johnstone,  heir-male  of  the  said  Earl  in  the  line  of  his 

*  aeeond  aon,  by  his  survi?ance  of  the  said  George,  Marquis  of 
^  Annandale,  the  succession  arose  to  the  said  heirs-female  in  that 
'liae;  and  the  aforesaid  Sarah  Goodinge  or  Johnstone,  only  sister- 
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Nacrative. 


german  of  the  said  Thomas  Johnstone,  and  mother  of  the  pursneri 
who  was  next  in  descent  and  succession  to  him,  having  died  in 
February  1822,  and  the  pursuer  being  heir-male  of  her  body,  he, 
especially  upon  receiving  intelligence  from  abroad  of  the  actual 
decease  of  the  said  Thomas  Johnstone,  became  entitled  to  demand 
in  judgment  the  right  to  the  said  estates,  as  heir- female  of  the 
body  of  the  said  Earl/ 
Thus,  the  question  raised  by  the  summons  was,  when  the  male  line 
of  succession  failed,  whether  in  1792,  upon  the  death  of  George, 
Marquis  of  Annandale,  or,  according  to  the  pursuer's  view,  in 
1808,  when  Thomas  Johnstone  died,  who  was  the  heir-female  of 
James,  Earl  of  Annandale  ? 

The  pursuer  maintained,  that  on  the  admitted  fidlure  of  heirs- 
male  of  the  elder  branch,  the  estates  descended  to  his  uncle, 
Thomas  Johnstone;  and  that  on  Thomas's  death,  whereby  the 
whole  mal^  line  became  extinct,  the  estates  descended  in  the  female 
line  of  that  same  branch,  and  did  not  revert  to  the  female  descen- 
dants of  the  elder  branch. 

The  defenders  maintained,  that  Mr  John  James  Hope  Johnstone, 
the  heir-general  of  James,  Earl  of  Annandale,  and  lineal  descendant 
through  the  elder  branch  of  the  family,  was  the  heir- female  under  the 
destination,  without  reference  at  all  to  the  extinct  line  of  male  de- 
scendants. 

The  pursuer,  in  answer,  maintained,  that  the  merits  were  not 
hujns  loci ;  and  the  action  being  brought  in  bona  fide,  and  the 
arrestments  not  excessive,  the  extraordinary  remedy  of  loosing  with- 
out caution  could  not  be  granted. 


Lord  Ordi- 
nary*8  Inter* 
locutor. 


Note. 


*  The  Lord  Ordinary  having  considered  this  bill,  answers  thereto, 
and  productions,  passes  the  bill,  on  caution,  to  make  the  arrested 
rents  furthcoming  to  the  arrester,  if  he  shall  be  ultimately  found 
entitled  to  them.' 

Note, — *  The  reduction  and  decUrator,  if  successful,  would  of 
course  be  followed  by  a  claim  for  the  rents,  and  this  claim  might 
be  sustained  from  the  date  of  citation ;  therefore,  it  seems  diffi- 
cult to  see  on  what  ground  the  diligence  of  arrestment  on  the 
dependence  can  be  resisted  or  loosed,  except  oa  caution  in  the 
usual  way.  If  the  arrestment  had  been  fot  any  random  or  extra- 
vagant sum  of  damages,  or  even  for  the  bygones  from  the  year 
1792,  and  to  cover  that  large  claim,  it  might  have  been  proper  to 
modify  the  amount  of  caution;  but  as  it  is  understood  that  no^ 
thing  has  been  arrested  but  the  current  year's  rents,  the  Lord 
Ordinary  does  not  see  how  he  can  recall  the  diligence  without 
caution,  or  on  merely  nominal  caution,  as  is  proposed  in  the  bilL 
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*  Bcfae  anodber  yen^s  rents  beoome  dae  or  aorrestable^  tbe  plead-  l  Dec.  >838. 
*iiip  in  the  cune  may  hmTe  proceeded  ao  far  as  that  the  Conrt  J^^^TYTT^ 
*Bif  be  entitled  to  consider  the  grounds  of  the  action,  and  recall  toun*s  Trua- 
( aff  kaie  arrestments  on  restricted  cantion,  perhaps  eren  with-  ^  *"*^  ^'  ^' 

'  ^  *  *  H.  Johnstone 

'  «itoatioo,  if  they  shall  see  caose.'  9.  Coodinge. 

Note 

Tke  complaioers  reclaimed^  praying  the  Conrt  *  to  recall  and 
<aka  tk  said  interloeator,  in  so  far  as  it  finds  or  imports  that,  be* 
*iBR  tke  arrestments  complained  of  are  loosed,  the  ooraplainers 
'naifld  caation  for  the  full  amount  of  rents  arrested,  and  to 
'fm  tke  bill  opon  caution  merely  nominal,  or  upon  caution  of 
*idi  nstrieted  extent  as  in  the  circumstances  your  Lordships  may 
'jiip  to  be  sufficient.' 

Ii  import  of  the  reclaiming  note  the  complainers  urged  several 
aotitated  in  the  bill  and  answers. 


/Ui  for  the  complainers — 1 .  There  was  not  in  the  bill  for  Compl«inen 
kttniflf  arrestment  a  sufficient  identification  of  the  summohs  upon  ^^^ 
fW  (be  arrestments  were  said  to  proceed,  for  the  warrant  of 
aiMBest  was  blank  in  the  date  of  signeting  df  the  summons.  2. 
Itfis  seeesnry  that  the  warrant  of  arrestment  by  a  party  furth  of 
tbe  kingdom  should  bear  the  name  of  a  mandatary  duly  authorised ; 
UUv.  Ferguson,  1826,  (see  particularly  Lords  Glenlee  and  AUo-^ 
vif*!  opioiom.)  In  Ewing  o.  Hare,  1628,  it  was  held  not  neces-^ 
ary  tbat  the  mandatary's  name  should  be  stated  in  the  summons 
a  tbe  instanoe  of  a  landlord  proprietor,  bnt  the  Court  refused  a 
Kport  SB  to  the  practice  generally.  Here  the  pursuer  was  not  a 
poprietor.  But,  3.  The  Court,  in  exercising  its  discretion  in  re* 
<>Hng  an  arrestment,  is  entitled  to  look  to  the  nature  of  the  action. 
Tbey  did  so  in  a  branch  of  the  Bargany  case,  Fullarton  v.  Hamil- 
^  4tb  March  1823,  affirmed  on  appeal, — the  diligence  then  being 
^led,  Qoleaa  Mrs  Fullarton  should  find  caution  to  answer  for 
tbe  consequences  of  the  arrestments.  The  question  on  the  merits 
ni  decided  by  the  case  of  Vans  Agnew,  4th  July  1825,  IS.SfW. 


Buded  for  the  respondent — 1.  There  was  sufficient  idendfica-  RespondeDt' 
^1^7  A®  parties'  names  and  tenor  of  the  aummons,  and  practice*  ^'^^ 
^  Bot  require  more,  the  ipsura  corpus  of  the  summons  duly  sig- 
Kied  being  produced.    2.  Kidd's  case  only  decide<l,  that  without 
'"Mty  from  a  party  abroad,  an  agent  was  not  entitled  to  apply, 

'  Aa  tacfr  of  tht  BilUClMmber,  lit  Uie  request  of  the  Court,  explained  tbe  practice 
^K  tbe  pnduction  of  a  suiniDoos,  dated  and  ngneted,  along  with  the  bill  for  letters 
« aiiitiirat,  but  the  date  of  the  summoos  was  commonly  left  blank  in  the  bill. 
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I.Dec.  1838.  but  was  liable  in  expenses  if  he  applied  for  letters  of  arrestment; 
^'^V'^  but  here  there  was  authority.  The  opinions  in  that  case  did  not 
i^un's  Tni*!l?*"  *®'^®  ^^^  question,  what  the  test  of  authority  given  should  be.  It 
tees  and  J.  J.  did  not  Settle  that  the  diligence  should  be  in  name  of  the  mandatary. 
H.  Johnstone  ^^  j^  ^^^^  premature  to  assume  the  want  of  title  in  the  pursuer,  and 


t;.  Goodinge. 


Opinion  of 
Court. 


thereby  exercise  a  discretion  not  warranted,  where  the,  action  and 
diligence  were  regularly  raised  and  proceeded  in. 

Lord  Justice- Ckrk. — I  certainly  consider  this  to  be  a  most  im- 
portant application  for  the  exercise  of  the  legal  discretion  of  the 
Court;  but  I  do  not  mean  to  proceed  by  sustaining  either  of  the 
first  two  objections  stated  to  the  regularity  of  the  diligence.  For 
I  do  not  think  that  it  has  been  satisfactorily  made  out,  that  the 
date  of  a  summons  is  required  in  the  narrative  of  that  writ,  in  the 
application  for  letters  of  arrestment.  Neither  do  I  think  that  we 
can  apply  the  case  of  Kidd.  But  my  opinion  proceeds  on  the 
general  nature  of  the  action,  which  we  are  bound  to  look  to.  It 
is  said  this  is  premature ;  but  this  is  a  use  of  diligence  which  re- 
quires the  exercise  of  extraordinary  discretion ;  for  if  the  use  of 
arrestment  be  sustained  to  the  extent  to  which  it  has  been  carried, 
it  will  of  course  be  equally  so  in  regard  to  future  arrestments  which 
may  be  raised  during  the  progress  of  the  action.  Now,  the  deci- 
sion of  this  Court  in  the  case  of  Mrs  Fullarton  v.  Hamilton  is  iden- 
tical with  the  present;  and  there  I  find  the  decision  of  this  Court, 
which  has  been  read,  embodied  in  the  judgment  of  affirmance  by 
the  House  of  Lords,  and  I  am  for  inserting  the  same  words  in  our 
judgment  in  this  case*  But  when  I  look  to  the  nature  of  the  action, 
and  the  plea  on  which  it  is  founded,  I  find  that  it  has  been  solemnly 
decided  who  the  party  truly  is  who  is  entitled  to  the  character  of 
heir-female,  as  in  the  present  case.  I  read  from  Mr  Brodie's  Note 
to  Stair,  559.  (His  Lordship  read  the  passage.)  So  here  is  a  pre- 
cedent upon  the  only  point  in  the  case. 

Lord  Glenlee  absent. 

Lord  Meadowbank, — I  agree  with  your  Lordship  as  to  the  inex- 
pediency of  proceeding  upon  the  objection  of  the  want  of  proper 
identification  of  the  summons.  That  is  not  a  sufficient  objection, 
looking  to  the  practice  as  explained.  Neither  do  I  rest  my  present 
opinion  upon  the  want  of  a  mandate  on  the  face  of  the  application 
for  the  diligence;  although,  if  I  was 'driven  to  give  an  opinion,  I 
would  hold,  that  the  omission  to  set  forth  the  mandate  on  the  face 
of  the  diligence  was  sufficient  to  vitiate  the  diligence.  But  as  the 
case  of  Kidd  does  not  exactly  meet  the  present,  I  do  not  proceed 
on  that  ground.  On  the  ground  last  stated,  however,  I  think  the 
diligence  must  be  loosed  without  caution.     It  is  admitted  that  we 
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dBeredonary  powers,  and  therefore  the  power  of  employing  i  Dec.  1838. 
mans  of  informing  our  minds  upon  the  merits  of  the  action.    ^^^"N/^^^ 
!li  giriDg  the  present  opinion,  I  do  not  mean  to  prejadicate  any  tou'rs  Ttu»^ 
IpobL  I  shall  be  quite  ready  to  hear  the  parties  upon  e?ery  point.  ^^^  ^^^  J-  •'• 
Bi^  n  exercising  our  discredon,  I  am  bound  to  look  to  the  prima  „,  Goodinge. 
|fcde  caw  presented  to  us.    And  after  the  case  of  FuUarton  t7.  Ha«      7-7- 
I  cannot  doubt  who  the  heir-female  of  Lord  Annandale  is.  court!"  ^ 
do  not  at  present  entertain  a  doubt  as  to  the  right  of  the  party 
that  character  to  possess  the  estate,  and  to  seek  relief 
lint  any  attempt  to  lock  up  the  rents  by  a  party  claiming  upon 
gmmd  long  since  settled  as  untenable. 

Urd  MtdwytL — After  the  opinions  delivered  by  your  Lordships, 
dang  1  have  to  say  is  merely  in  explanation  of  the  interlo- 
1  pronounced,  the  import  of  which,  I  think,  has  not  been 
idy  considered  either  at  the  bar  or  on  the  Bench.    The  bill 
I  fid  tot  call  on  me  to  consider  either  the  identity  of  the  summons 
so  lUck  the  arrestment  issued,  or  that  no  mandate  had  been  pre- 
▼iedy  produced*     But  I  agree  with  both  your  Lordships  that 
lacflfer  of  these  objections  is  well  founded :  in  particular,  a  mandate 
jjiiercr  required  at  this  step  in  raising  diligence.    The  bill  found-* 
so  the  summons  as  a  summons  of  reduction  and  declarator ;  and 
CQQceiyed  myself  not  entitled  to  look  into  it  except  to  see  that 
dann  was  not  for  a  random  sum  of  damages,  nor  nimious  and 
ufe,  but  founded  on  a  ground  of  law  which  might  be  well 
and  if  so,  where  the  reduction  might  be  effectual  to  carry 
rents  from  citation  in  the  action.     I  did  not  think  myself 
tided  to  consider  whether  the  plea  was  the  same  which  was  de- 
ia  the  Bargany  case,  or  whether,  if  it  was  so,  it  would  necea* 
ly  be  repeated  in  this  case.     My  view  of  the  law  is  that  which 
Ud  down  by  Lord  Newton  in  the  case  of  Elliot  v.  Cleghorn, 
M  July  1828.   I  therefore  disregarded  entirely  the  claim  for  bye- 
gone  rents,  and  the  random  claim  for  damages,  and  only  called 
'*|NNi  the  party  to  find  security  for  the  year's  rent  arrested,  just  as 
^'  I  had  restricted  the  caution  to  L.5000,  or  any  other  amount 
'*U  might  be  the  amount  of  these  rents ;  and,  but  for  the  opi- 
BMss  1  have  heard,  I  should  have  thought  the  pursuer  entitled  to 
Mtt  CD  the  arrestment  of  these  rents  being  loosed  only  on  caution, 
^tftaecessfol  in  his  reduction,  he  might  be  found  entitled  to  this 
yett'i  rent,  his  right  as  proprietor  being  carried  back  to  the  date 


Judgment. 


llieir  Lordships  passed  the  bill  without  caution. 

^  MiBoy,  JKdvyM.  Act.  Dmh  of  Fac.  (Hope,)  A.  Andermm.  Alt. 

**Aiai  G.  Monro.  John  Hope,  W.  S.  and  ^^iram  Lockhart,  W.  8. 

Asesu.       JBiB'CSutmber, 

R. 
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FIBST  DIVISION. 

No.  XVIII.  4<A  Deeamber  ]  8da 

The  Right  Honourable  CHARLES  LORD  BLANTYRB 

agaimt 

JOHN  KENNEDY,  W.  S.  Common  Agent  in  the 

Locality  of  Haddington. 

TeINDS. — LaBORES. — ClSTBRTIAK  NuNS. — DeCIMJB  InCLUB2B. — 

Exemption. — Lay  Proprietor. — !«<;  Ijmds  of  tlie  de$enptum 
called  ^  LaboreSf*  belonging  to  the  CUtertian  Nutu  prior  to  11216| 
are  not  exempted /irom  payment  of  etipend  when  transferred  by  Jim 
to  a  lay  proprietor  cum  deeimU  inchuis. 

2df  Circumstances  in  which  it  was  held  thai  there  was  not  sufficient 
evidence  that  the  lands  had  belonged  to  thai  order  before  1216,  or 
that  they  were  <  labores*  The  lands^  however^  had  been  aUoeated 
upon  for  stipend  to  a  small  amount  since  1660. 

Opinion.-^{\st,)  The  privilege  of  exemption  eigoyed  by  the  Cistertian 
Nuns  for  their  *  labores  *  acquired  before  1216  was  personal^  and 
could  not  be  communicated  to  tenants  of  the  monastery.  (2</,) 
Lands  held  ^  cum  decimis  indusis,*  btU  not  <  nunquam  antea  separa*' 
*  tis^  are  not  exempted  from  payment  of  stipend. 

Narrative.  In  1794,  I807i  and  1823,  augmentations  of  stipend  were  socces*- 
sireiy  granted  to  the  two  ministers  of  Haddington,  in  the  conjoined 
localities  of  which,  (still  in  dependence,)  Lord  Blantyre's  lands  of 
.Abbey  and  Abbeymains  were  exempted  from  bearing  any  share  of 
the  stipend*  After  the  interim  scheme,  in  the  last  augmentation, 
had  been  approved  of  on  6th  March  1830,  two  of  the  smaller  heri- 
tors of  the  parish,  in  1833,  objected  thereto,  and  disputed  Lord 
Blantyre's  right  of  exemption  from  stipend  for  his  said  lands.  The 
Lord  Ordinary  (19th  December  1835)  appointed  him  to  condescend 
on  the  grounds  on  which  he  alleged  that  his  lands  were  not  liable  for 
stipend ;  and  the  common  agent  in  the  locality  to  answer  him. 

The  condescender  admitted,  in  point  of  law,  that,  in  the  gene* 
ral  case,  the  words  '  decimee  inclusse,'  without  the  addition  of 
*  nunquam  antea  separatee,'  were  not  su£Bcient  to  confer  the  right 
of  exemption  from  stipend ;  that  he  therefore  did  not  found  on  those 
words  in  his  titles  as  per  se  conferring  that  right,  but,  in  conjunc- 
tion with  the  following  circumstances,  he  claimed  exemption. 
He  stated,  Ist^  These  lands  of  Abbey  and  Abbeymains  belonged 
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to  the  CSstertioD  Nuns  before  1216,  the  date  of  the  Lateran  Coun-  4  Dec.  1838. 
ciL  Tbif  £ict  19  evidenced  by  a  charter  of  confirmation  ( Reg,  Mag^i  ^^jf*^ 
SpiG,  Lib.  7.  No.  4.)  granted  to  the  Prioress  and  Nuns  of  the  v.  Kennedy. 
Abbcf  or  Monastery  of  Ebddington,  by  William,  Bishop  of  St         jT^ 
httn,  in  1359,  which  specifies  ii^ho  was  the  donor  of  each  por* 
inrfthe  district  conveyed,  as  appearing  from  the  writs  and  titles 
pdKcd  to  the  granter,  which  are  there  stated  to  have  been  care- 
^  Ujcflopand,  and  found  to  correspond  with  the  records  of  the 
BUop  of  St  Andrews,  and  in  which  charter  the  lands  of  the  con- 
iocaietKt  thus  deaeribed,  viz.  *  De  territorio  super  quo  situatur 

*  Bentieriom cum  tota  ambitu  et  de  quinqoe  carucatis  terre, 

'dedosimo  de  Hadingtone,  eidem ex  dono  domine.     Ade 

dicti  monasterii  matris  quondam  illustris  principis 

Seode  Quiqaidem  Willielmios  Rex  omnes  donationes  et 
^liUatiooes— »dam,  matrem  suam  et  alios  quosounque  Christ! 
*Uda  dicL  monasterio ^ibus  cum  ipsius  obitum  carricatiue 

1^  vho  founded  the  monastery,  was  Countess  of  Northumber-* 
h4ud  nether  of  William  the  Lion ;  and  as  she  died,  according 
l^blorf,  in  1178,  (Fordon,  Scoti  Chroo.  lib.  viiL  cap.  25 ;  Hailesf 
^Ba^  foL  ].  ad.  an.  1178^)  the  lands  in  question  were  thus  aii> 
^nnd  hf  the  Dons  before  1216  ;  and  that  these  nuns  were  of  the 
Grtertiao  order  appears  from  Spottiswoode's  History  of  Religious 
B<Mei|  voce  Bernardine  or  Cistertian  Nuns ;  Tram.  Soe.  Antiq. 

%  That  these  lands  were  *  laborea'  of  the  nuns,  being  in  their 
■tuii  poiaession,  and  cultivated  by  them  as  the  Mains  or  home 
faa  of  the  Abbey,  most  be  legally  presumed  from  their  situation 
htbeuBmediate  vicinity  of  the  monastery,  from  their  name,  (the 
tea  jomxtticales  of  the  Abbey,)  and  from  the  feet  that  they  were 
*>pMl]r  exempted  from  stipend  in  a  general  valuation  of  the  pa<* 
nkb  I630y  and  paid  no  stipend  whatever  until  1660.  Though^ 
>  1(50,  a  small  share  of  the  augmented  stipend  was  for  the  first 
teeimpomd  on  these  Abbey  lands,  no  further  allocation  was  made 
<n  then  in  any  of  the  subsequent  processes  of  augmentation  in 
'710, 1768^  1794  or  1807 ;  nor,  according  to  his  Lordship's  state«. 
*^  vere  these  payments  imposed  by  any  decreet  of  locality,  but 
^y  aaarlntrary  scheme  or  cast  made  up  by  the  titular ;  and  it  was 
><K  till  1710  that  thb  allocation  was  continued  in  respect  of  use 

&^  That  the  condesoender  is  proprietor  of  these  lands  cum  de-< 

oini  bdosis,  appears  from  his  retour  in  1831,  whereby  he  stands 

I  wnt  m  <  ill  and  whole  the  barony  of  Haddington,  containing 

'  web  all  and  sundry  the  lands  called  the  Mains,  and  the.  lands 
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4  Dec.  1838.    men.     Mackenzie  {Inst,  ii.  10,)  and  Bankton  are  of  tbe  same  opf- 
^"^^V^^    nion  ;  and  Connell,  (ii.  50, 2d  edit)  after  a  fair  review  and  fall  oon- 

^Keon^^^  sideration  of  the  balance  of  authorities,  treats  the  question  as  '  ooe 
* "     «  npt  fully  settled.' 

CondeiceDder's     r^^^^  condescender's  claim  of  exemption  cannot  be  affected  by  the 
allocation  in  1650,  because  this  appears  to  have  taken  place  in  ab» 
sence  of  Lord  Blantyre ;  at  least,  if  he  did  enter  appearance  in  the 
process,  he  did  not  produce  or  found  upon  any  title  of  exemption ; 
and  therefore  there  could  be  no  judgment  on  the  real  nature  and 
extent  of  his  rights.     Besides,  it  is  quite  settled  that  the  principles 
of  allocation  adopted  in  one  process  (particularly  if  these  principles 
haxeh^eiVi  adopted  without  discussion)  form  no  imperative  rule  for 
the  apportionment  of  a  subsequent  augmentation.     As,  on  the  one 
band,  the  mere  admission  of  a  claim  of  exemption,  or  of  a  claim  to 
an  heritable  right  in  one  locality,  cannot  bar  inquiry  into  the  merits 
of  a  similar  claim,  preferred  by  the  same  party,  or  his  representa- 
tives, in  a  subsequent  locality ;  so,  on  the  other  hand,  the  foct  of  an 
heritor  having  neglected,  upon  one  occasion,  to  avail  himself  of  bis 
right  of  exemption,  clearly  cannot  exclude  him  from  making  use  of 
that  right  in  a  future  process  of  locality.     On  this  point,  the  oon- 
descender  would  refer  to  the  case  of  Carmylie,  Auchterlonie  v. 
Common  Agent  in  Locality  of  Carmylie,  May  23.  1810,  Session 
Papers^  where  there  had  been  three  localities.     In  the  first,  which 
was  raised  in  1715,  the  heritor  claimed  and  obtained  exemption,  as 
holding  his  lands  of  Guynde  cum  decimis  inclusis  et  nunquam 
antes  separatis;  in  the  second,  raised  in  1794,  he  allowed  a  con- 
siderable burden  to  be  laid  on  his  teinds,  and  he  actually  led  a 
valuation  of  them ;  and  in  the  last,  which  followed  in  1810,  he 
again  claimed  exemption,  and  was  found  entitled  to  it,  though  the 
previous  locality  stood  unreduced ;  Dundas,  Jan.  22.  1823 ;  Lord 
Wemyss,  May  1838. 

Common  The  common  agent  answered — That  the  theory  of  the  conde- 

Agent's  Fleas,  g^ender  is  based  on  a  series  of  assumptions  in  matters  of  feet,  of 
which  no  evidence  has  been  produced,  in  so  far  as, 

\sti  An  unauthenticated  copy  of  the  charter  1458  has  been  pro- 
duced, which  is  not  legal  evidence  of  the  charter  confirmed,  or, 
consequently,  of  the  acquisition  of  the  various  lands  from  certain 
parties.  Nor  does  it  appear  that  the  identical  lands  in  question 
form  part  of  those  which  were  so  gifted,  nor  indeed  that  any  snch 
gift  was  ever  made.  It  would  rather  appear  that  the  charter  of 
the  Bishop  in  1359,  which  is  said  to  have  been  confirmed  by  one 
in  1458,  was  an  original  deed,  and  therefore  is  posterior  in  date  to 
the  decree  of  the  Lateran  Council  in  1216. 
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S4  There  is  no  evidence  that  the  lands  lay  contigaous  to  the  4  Dee.  1 63a 
«y  aoaMterj,  or  were  kept  in  the  possesion  of,  and  cultivated  by     ^^^V^*^ 
^  warn  at  their  own  expense  :  That  the  name  being  at  variance  ^xe^ledy. '^ 

wok  tht  given  to  the  lands  alleged  to  have  been  exempt,  creates      

•  pamption  that  they  were  not  so  cultivated  and  possessed :  That  A^1^7'ft"piMi, 
ifeiudsiD  question  have  been  regularly  localled  on  from  the  first 
pwai  of  locality  down  to  the  last. 

Si,  Here  is  no  evidence  of  the  identity  of  the  lands  in  the 
Biibp's  ebarter  with  those  in  question. 

Tk  Rtpondent  pbaded — 

Uf  That  even  supposing  there  was  evidence  of  the  identity  of  RMpondeof  • 
the  hats  that  they  belonged  to  the  Cistertian  nuns  before  1216,     ^*' 
niverelabores,  yet,  in  point  of  law,  the  privilege  of  exemption 
fcnuipeBd  was  personal  to  the  members  of  that  order,  and  does 
Mttunit  to  lay  proprietors  and  singular  successors.    The  lands 
wUehlave  been  denominated  labores  were  undoubtedly  not  ori- 
gvail;rtithe  free.     It  is  admitted,  that  where  they  came  into  the 
fMOMB  of  other  orders  than  the  Cistertians,  Hospitallers,  and 
Temfki%  they  were  liable  in  payment  of  teind.     It  is  also  un- 
Mted,  that  if  these  lands,  in  place  of  being  possessed  and  labour- 
ed hj  thoe  respective  orders,  were  let  out  to  be  cultivated  by 
^om%  DO  such  privilege  existed,  and  that  the  land  became  liable 
■  pajnent  of  teind.    It  was  not  therefore  in  respect  that,  like  the 
■Sfilia,  the  lands  had  never  paid  teind,  and  that  they  had  been 
KBdered  capable  of  yielding  teind  only  by  the  industry  of  the 
ftenheis  of  the  church ;  but,  in  respect  of  considerations  personal 
to  Ae  above  three  privileged  orders,  that  teinds  were  not  exacted. 
Acre  can  be  no  doubt  that  if  they  bad  been  let  upon  long  lease, 
%  he  example,  for  999  years,  the  privilege  would  no  more  have 
ittacbed  to  the  lands  when  in  the  hands  of  a  tacksman,  than  it  did 
vka  in  those  of  a  tenant  under  a  shorter  lease.     And  it  does  not 
>ffar,  m  point  of  principle,  in  what  respect  there  could  be  any 
ttreoce,  if,  in  pkce  of  a  long  lease,  a  feu-right  had  been  granted, 
h  both  cases  the  right  is  equal  to  a  perpetuity.     In  the  one,  the 
Ntan  oay  be  denominated  rent,  but  in  substance  it  is  the  same  as 
tevhieh  in  the  other  is  called  feu-duty.     If  the  allegation  were, 
wall  lands  which  had  belonged  to  the  above  three  orders  were 
^napt,  there  might  be  more  plausibility  in  the  plea  that  the  right 
*to  not  peraonal,  but  attached  to  the  lands.     As,  however,  it  is 
''lotted  that  it  belonged  only  to  those  lands  which  were  possessed 
^  cdtivaled  at  the  expense  of  these  orders  themselves,  and  as, 
•^■•eqnently,  it  ceased  whenever  they  thought  fit  to  convey  the 
nght  to  the  lands  to  a  tenant,  to  be  cultivated  at  his  expense,  it 

i2 
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4  Dec.  183a  seems.of  necessity  to  follow,  that  the  same  consequence  mast  take 
^^"■^V^^    place  where  they  iiave  come  into  the  hands  of  a  lay  proprietor.   No 

v^Kenned^^'^  ^^®  ^^^  been  addaced  by  the  condescender  as  establishing  snob 
exemption  in  a  singular  successor.     In  the  case  of  the  minister  of 

Rnpondenfs  ^^{^^  ^i^  plea.  ^^^  that  the  '  lands  wercteittd  freeze  in^  respect 

'they  did  anciently  belong  ito  the  Abbey  ^tf'Bahnerino  df  the  Gis- 
f'jtedan  ordei't'  to^ -which  it  way  answered,  <<tbe  omoa  ^law,  which 
<;introd«C0d'tIiatt  privilege,  makes  it  pnrely  personaMn  fovoor  of 

*  the  Cistectian  monks,  and  jaot  rcommnnieable.  to.4;heir  singular 
^  successors;'  •  Aecordinglyy  .the  Court  nepelled;  the.  defence^.'  >  •  It  is 
said  by  the  condescender,'  that^it  was  eet  the,groond  ihj^t  the  lands 
had  immemorially  paid  ten  merks  of  teiids,  and  it  did  not^  appear 
that  the  lands  were  labores* ' '  Bot  neither  of  these  civcnias|anoee  is 
even  alluded  to  in  the  report  No  doubly  Lord*  Elcbies  mentions, 
that  in  a  *S  private  conversation '  between  him  .and  Ix)rd  Arniston, 
.this  former  circumstance  had  created  difficulties  in  their  minds ;  be- 
cause, as  the  respondent  presumes,  it  was  inconsistent  with  the 
lands  having  been  in  a  position  such  as  to  exempt  them  from  teinds. 
But  the  present  case  is  equally  strong  in  that  respect,  for  teinds 
have  been  paid  under  three  separate  decrees  of  locality  siaee  1650, 
and  the  excambion  was  made  on  the  footing  that  the  lands  were 
liable  in  teind. 

In  the  case  of  Leslie  the  plea  of  the  heritor -was,  that  *  his  pro^ 

<  perty  had  originally  belonged  to  the  Knights  Templars,  and  had 

<  on  that  account  been  exempted  from  payment  of  stipend  by  a  for- 

*  mer  locality  in  1754,  which,  he  contended,  was  now  confirmed  by 

<  prescription.'  It  was  answered,  *  It  is  doubtful  if  the  Knights 
^  Templars  ever  enjoyed  any  exemption  in  Scotland,  or  to  what 
f  extent.     In  all  events,  it  was  personal  to  themselves,  and  did  not 

*  descend  to  their  vassals  and  singular  successors/  The  Court  re^ 
pelled  the  objection.  This  decision  seems  quite  unaffected  by  any 
specialty,  the  sole  plea  in  answer  being,  that  the  exemption  waa 
personal  to  the  Knights  Templars. 

The  case i of  the. College  of  Glasgow  is  to  the  same  effect.  The 
plea  of  exemption,  it  may  also  be  observed,  was  much  better 
founded  in  point  of  fact  thim  in  the  present  case ;  for  it  was  there 
proved  that  the  lands  originally  belonged  to  the  Cistertian  monka 
of  Newbottle,  whereas  here  there  is  no  evidence  at  all  that  the 
lands  in  question  ever  belonged  to  any  part  of'  that  order.  The 
Court  required  evidence  not  only  to  that  effect,  but  also  that  they 
were  of  the  peculiar  kind  called  labores.  It  is  said  that  their  Lord- 
ships indicated  an  opinion  that,  if  they  had  been  proved  to  be 
labores,  the  exemption  would  have  been  sustained.  But  this  is  not 
a  correct  representation  of  what  is  said  to  liave  occurred  on  the 
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Tbe  meaniog  obviously  is,  that  their  Lordriiips  thoaght  4  Dec.  1 83a 
k  wneeemarj  for  their  decision  to  go  beyond  the  fiact,  that  the    ^^"^V^*^ 
f«tj  had  noC  established  bia  allegation  on  which  his  plea  entirely  ^^  Kennedy!'^ 


i        1 Ml  has  been  made  to  the  decision  as  to  the  lands  of  Bear-  ^Sa!^  ^^  * 

fmim  1710,  as  bearing  on  the  present  case*    In  this,  however,  the 


aondeseHider  has  been  very  nnsoceessfaL     For  what  is  the 

?  At  that  period  it  was  held  to  be  .law  that  a  clause  of  *  deci- 

^■is  indnris,'  witboat  the  adjunct,  <  niinquan  antea  separatis,^ 

fsafcned  an  exemption ;  and,  accordingly,  effect  was  given  to  that 

»  regard  to  the  lands  of  Wester  Monkrig  simpKciter*     But 

ifgard  to  the  lands  of  Bearfoid,  there  have  been  payments  for  the 

period,  and  it  was  held,  that  to  that  extent,  the  exemp- 

esald  not  receive  effect. 

H  It  is  not  now  competent  for  the  condescender,  post  tantum 

leapri^  and  after  having  paid  teinds  under  various  decrees  of 

hnttfj  to  maintain  the  plea  of  exemption. 

Ik  Lord  Ordinary  reported  the  case  to  the  Court,  issuing  at  the 
MK  fims  the  following  note : 

N§iL — <  The  Lord  Ordinary  has  taken  this  case  to  report,  as  a  Lord  Ordt. 
'i)saCion  of  general  importance  in  teind  law  is  involved  in  it,  "^^'^Note. 
*«Uck  does  not  appear  to  have  occurred  under  the  precise  circum* 
^  ^itawes  IB  which  it  is  now  presented  for  decision* 

*  The  questioQ  at  issue  is.  Whether  the  lands  of  Abbey  and 
*  Ahbey  Mains,  held  by  Lord  Blantyre  on  a  very  ancient  progress, 
^ncUog  back  to  its  tenure  by  a  convent  of  Cistertian  nuns  in  the 
^tvrifth  century,  be  subject  to  allocation  for  stipend  or  not  ?  • 

'  Th*  fatodoeve  held  oum  decimis  inclusia,  without  the  important 
H^ttau,  et^nunqoafli  aatea  separatis*  Bat  it  is  said  that  these 
^vonb  are  not  the  pr^  test'  of  exemption  in  lands  of  the  de-< 
^sarlpcioa' of -those ^naw  iit  queslioft^  for  it  is  pleaded  that  these 
'Imb  were  church  lands  feued  out  .to. nuns  of  the  Cistertian  order 
*prior  to  1178^  and  so  were  vested  in  one  df  the  &vtiur«d  religious 
^mia%  kmg' before  the  decree  of  the  Lateran  Ooiinctl«  hi  12.16, 
*Mwsd  tbe^fArwuoquisitiona  of  these  bodies  not  tO!ibd:^cliempt 

vittSsiiKli^' .- 
'  *liis>ithOaghil:tbat  the:dedoetaon  of  titles  given  by  the  noble 
^wadcieeuder  sufficiently  estabtishea  that  the  lands  of  Abbey  really 
^&I  belong  to  the  Cistertian  nuns  at  the  period  stated ;  and  the 
'fiettiDn  is,  Whether,  holding  that  title  as  proved,  the  lands  can 
^•dll  be  allocated  on  for  stipend  ? 

*Tbe  whole  authorities  and  decisions  on  the  question  are  so 
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4  Dec.  1888. 


Lord  BUntyre 
V.  Kennedy. 

Note. 


accorately  stated  by  Sir  John  Connell,  that  it  is  soiScient  to  refer 
to  his  work  for  an  exposition  of  them ;  2  CanmUi  42-60. 
'  After  giving  all  the  authorities  earlier  and  later,  Sir  John  Con- 
nell,  from  a  review  of  the  whole,  obse^es,  (pp.  49,  50,)  *  It  can- 
not  be  regarded  as  a  point  fully  settled,  whether,  in  those  cases 
where  there  is  not  a  title  *  cum  decimis  indusis  et  nunquam  antea 
<  separatis,'  the  claim  of  exemption  must  be  rejected  if  satisfac- 
tory evidence  be  produced  aliunde  that  the  lands  were  exempted 
when  in  possession  of  the  monasteries.'     And  in  the  report  in  the 
Fac  Coll.  of  the  last  case  of  this  class  which  occurred,  (College 
of  Glasgow  against  Monteith,  16th  June  1813,)  it  is  stated  that 
the  Court,  by  a  great  majority,  were  of  opinion  that  lands  which 
had  belonged  to  the  Cistertians  were  not  entitled  to  any  exemp- 
tion from  the  payment  of  teind,  unless  in  so  £Eir  as  they  were 
either  novalia  or  labores,  and  that  there  was  no  evidence  of  the 
lands  in  question  having  been  of  either  the  one  description  or  the 
other.' 

*'  Now,  it  is  for  the  Court  to  determine  whether  the  title  of  Lord 
Blantyre  affords  evidence  of  the  lands  in  the  present  case  having 
been  novalia  or  labores.  They  hardly  fall  within  the  former  class, 
as  it  is  believed  that  novalia  rather  described  those  remoter  portions 
of  ecclesiastical  property  brought  into  cultivation  at  later  periods 
by  the  monks  or  nuns,  or  their  servants,  the  exemption  in  such 
cases  being  given  to  encourage  the  extension  of  agriculture. 
Considering,  however,  that  the  condescender's  title  specifies  the 
property  now  in  question  to  comprehend  the  very  precincts  of  the 
Abbey  and  Abbey  mains,  it  is  scarcely  possible  to  hold  these  sub- 
jects as  having  been  novalia. 

*  But  it  is  a  different  question  whether  they  were  not  labores, 
t.  e.  lands  reserved  to  and  cultivated  by  the  religious  body  itself 
which  inhabited  the  Abbey,  or,  as  Erskine  says,  (ii.  10.  14,) 
lands  in  the  natural  passestum  of  the  order.  This  is  a  point  of  evi- 
dence, or  rather  of  fair  legal  inference  to  be  deduced  from  the 
title,  and  from  the  nature  of  the  property  to  which  it  applies. 
Extrinsic  evidence  cannot  be  looked  for  in  an  inquiry  as  to  the 
occupation  of  lauds  at  so  remote  a  period.  But  if  any  inference 
from  the  title  be  legitimate,  there  is  certainly  as  strong  a  ground 
for  inferring  in  the  present  case  that  the  lands  (consisting  of  the 
precindM  and  maint  of  an  Abbey)  would  be  in  the  natural  posses- 
sion of  the  religious  order  as  can  be  expected  in  any  case  of  the 
kind.  If  the  fact  be  held  established,  all  our  authorities  agree 
that  they  are  entitled  to  exemption. 

*  The  circumstance  in  the  case  most  adverse  to  the  plea  of  the 
^  condescender  is  the  fact,  that  from  1650  downwards  there  has 
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*  hen  a  certn  tmali  attocation  ofsiipend  on  these  lands  which  is  i  Dec.  183a 
'HHOrteot  with  the  presampdon  of  the  lands  having  been  re-    ^'^V^ 
«ctpiied  ss  hbores  in  the  seventeenth  century.     That  allocation,  J]**kJ^^™ 

*iiM,  brings  the  present  case  very  nearly  within  the  case  of     

'JBiiein  1737,  reported  both  by  Lord  Elchies,  {Teinds,  No.  6.)      ^'^**: 

'ad  is  tlie  Dictionary^  (p.  15,72 1  •)  The  condescender,  no  doubt, 
*t^  iMt  tMs  aJMOHMMi  T^giMiHy  w  iiMiim  rij  not  m  tesoMoCa 
'Rjiiltf  leheme,  but  of  a  sort  of  rough  cast  or  calculation,  which 
^iialferteody  became  confirmed  by  prescription  :  the  weight  due 

*  H  tUs  explanation  deserves  consideration ;  and  mhagelhcr,  the 
'veiipeeiifiBrly  fitted  for  (be  mature  deliberation  of  the  Court' 

hriMachmzie. — I  confess  I  think  it  is  clear  that  this  claim  of  Opinion  of 
ompdoo  from  payment  of  stipend  cannot  stand.  In  the  Jbrst  Court. 
1^1  tke  lands  are  here  held  ^  cum  decimis  inclusis,'  without  the 
atjflict,  *  et  nunqoom  antea  separatis.'  It  is  now  quite  settled  that 
tie  iRBer  words  are  not  of  themselves  sufficient  to  exempt  lands 
^(k  payment  of  stipend.  This  point  has  been  fixed  since  the 
MifColville  V.  Balfour,  (21st  Nov.  1798,  M.  15,707.)  There 
VMS  time  when  different  opinions  were  entertained  by  lawyers  on 
^sobjeet ;  and  Lord  Stair,  (ii.  a  10,  and  iv.  24.  9.)  is  of  opinion 
thtthe  words  '  decimss  indusss '  are  sufficient  to  confer  exemption. 
I  eoafiw  I  might  be  of  the  same  opinion  ;  for  these  words  show 
tbt  (he  tithes  had  never  been  separated  from  the  stock.  But  this 
vicv  ktt  been  finally  rejected  by  the  Court ;  and  the  point  has  been 
cMpleteiy  shot  op  by  several  cases,  and  particularly  by  the  recent 
we  of  MoDteith,  (College  of  Glasgow  v.  Henry  Monteith,  &c. 
Jwe  16. 1818,  F.  C.) 

Is  the  moomd  place,  it  is  said  that  the  condescender's  lands  should 

oe  exempted,  because  they  belonged  to  the  Cistertian  nuns,  and 

vtie  of  tiiat  class  of  lands  called  *  labores,'  as  being  cultivated  and 

^^  prspriis  manibus  vel  sumptibus ;  but  this,  in  my  opinion,  has, 

tt  Ail  case,  neither  soundness  in  point  of  fact  nor  in  point  of  law ; 

*Boeren  though  it  were  clear,  in  point  of  fact,  that  these  lands  were 

^^Isboresof  the  Cistertian  nuns,  and  that  they  at  that  time  en- 

1^  the  privilege  of  exemption  from  payment  of  stipend,  I  think 

^*oy  DO  means  clear  in  point  of  law  that  this  privilege  exists  in 

^  pefson  of  Lord  Blantyre.     The  privilege  of  exemption  was 

l'^''^  to  the  order,  and  that  only  while  they  were  engaged  in 

'factual  and  personal  cultivation  of  the  lands.     If  the  lands  were 

'(toteoants,  the  privilege  ceased  to  be  enjoyed  by  the  order;  so 

^  on  these  grounds,  no  exemption  is  conferred  on  the  conde- 

*^Qer.    Even  if  the  privilege  could  be  communicated  to  a  singu- 

V  loccessor,  it  could  only  be  so  communicated  to  him  as  coming 
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^Dec.iasa  in  place  ^f  tbefBDnasterjr*     And  fn  the  case  mentioned  fay  Stair, 

jj^^^TbiI^wj  (^^^^^^^  J*"'y  ^^*  ^^^  ^'  1^*688  and  15,716,)  thcf  Courts  ic 
V.  Kennedy,  is  flaid,  Only  supported' the  exemption  oa  that  ground*'  Beyond 
that,  the  -easenoYer  was  pleaded  ;*  and  so,  as.  there  Js  no  allegation 
in  this  case  that  th»  land^on  widch. the- ^exemption  is  claimed  ane 
in  the  bands d  tfaepvoprietOE,  and  in  bis- natural  possession,  and 
notilet  to  (eaantsy  soJdHrtcasess  kiot  appKcabhe  beife;  iThCi  case 
mentioaed  by  jStaisiias,  I  ibinb,*  beemthrown.out'Of  our  la^>  aiid 
regarded  boA.fey  Erskine i(iii' lOC  M.) mndiForbes  as  vrroneomiy 
dedided» -  No  case-  lias  been  pointed  nutin^ «krfaSchtB  ohnn  ofiexenp* 
tioo:Uke'4he 'prtoebt'faas'been  sustained  i  and  -if  that  case*  had  htfem 
properly*  decided,' we  should  hai^e  had:  all  the  lands  flovdngfronr  the 
three  privileged  anters  ezefapted;  but  I  knoilr  of  no  csise  of*  the 
sort  Indeed,  we  have  eases  of  a  contrary  ndture*  Besides,  where* 
is  the  evidence  that  these  lands  were  of  the  '  lahores '  of  these 
nuns?  It  is  iiaid,  that  this  must  be  presumed,  because  they  are 
situated  near  the  monastery.  Bot  thi^  is  no  sufficient  answer ;  be^ 
cause  it  does  not  ezclode  the  possibility,  (which,  indeed,  is  not  un« 
likely  to  have  been  the  case,}  that  these  lands  were  let  to  tenants; 
and  it  is  not  possible  for  us  to  join  the  two  grounds,  1«/,  the  nature 
of  the  title,  and,  2d,  the  vieinity  of  the  lands  to  the  Abbey,  and 
80  hold  that  they  must  have  been  *  labores,'  and  therefore  exempt 
from  payment  of  stipend.  Thftt  is  entirely  out  of  the  question, 
even  if  we  had  better  evidence  than  we  have  in  this  case.  Even 
if  it  had  been  proved  that  these-  lands  were  of  the  *  labores,'  the 
tetndsare  merely^  indusse;'  and  it  does  not  appear  that  they  were 
*  nnnquam  antea  separatse.^  This  important  addition  has  been 
held  to  be  necessary  to  give  an  exemption  from  payment  of  stipend^ 
on  the  ground,  I  suppose,  that  the  stock  and  teinds  had  never  been 
separated,  and  that  the  lands  consequently  have  never  been  tetnded* 
But  this  valuable  term,  ^  et  nunqnmn  antea  separatis,'  is  not  here; 
and  aa  we  have  not  sufficient  evidence  that  these  lands  were  *  la«- 

<  bores,'  I  think,  on  the  ^hole,  that  the  grounds  of  exemption  are- 
bad,  and  consequently  I  am-  for  repelling  the  claim. 

-Lord  Corehoiise  K-^l  am  entirely  of  the  same  opinion.      Tlie 
claim  of  exemption  here  is  not  founded  on  a  grant  *  cum  deeimia 

<  inclusis '  from  the  convent,  confirmed  by  the  Pope  before  the  Re- 
formation, or  by  the  King  before  the  act  of  annexation ;  nor  could  it 
be,  for  the  words  *  nunquam  antea  separatis'  are  wanting.  Now, 
it  is  a  point  completely  settled  by  a  train  of  decisions,  that  without 
these  words  such  grants  confer  no  immunity  from  payment  of  sti- 
pend. 


*  Revified  by  his  Lordship. 
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■Vhrni  BkatjTe^  tfaesebie,fiia»>akiy  c^sej  st^nutt'Tdftiiii'tbe  4]>fee.l838. 

<iAi<^Qireiit^«id  of  thirtherdaffTBB  eviiledG0;(Bn(lif  dicore  ^^i*^  ]!^(^?n^y!'^ 
ilBi|(]fct>demdsd'^duMk  tbe  t>rivii^'^pA«pes>iii'j«i0ery  iiMtHtfce  tt^     -^^ — 
Ubdbtofe mmededta Ael«M.M^>Nb6diwbf «edf  iostttiniotial  ^^^ ""^ 
MRciMH  iRaleilidikt  8aUjcdt!iii(ap8atyGeqstoi[yiil[lailA6r^''iB(jLtu^ 
USiir,  wki^  «kitllttrji^bjeci;,'^i8qp8Clfaii&Fly  ialOBmiuei  ^Tlia- 
|Wdcfe9iiiiridiB;(AiiDogi:irIiiohciardi!ili6  Cislxirtailii^  ^ifkA'^n-fttfud' 
fiiwHiiiiiyaafe  faidrii'itliaiialilrf  Wodl^ngiiieri.'llhe^y'iM  £b«fttsw> 
iliitimi  immhhiduAl'ky^'nhmimimBi  owttUir  «zpefi8e,(^}iR0d' 
'ikrayf^andjalso  fir  IWnitovayfe^ierdaodkHwliicfc^di^  4^ 
U  fetfaenfinfritUnerbr^dghtinto^aiilthiiFe}''  Witji*  tegahd';to  the 
Wm^  Mrcertdn  tbat^  b^  tbd  caiHailatw/^tlie^]^iIi^.«Wf  urety' 
fnnl;  fer,"€veB'  thougk  tbey  fcODtmiied  the  property  of  the 
— fcu),  the  privilege  ceased  if  tltey^weBs  undo^leese^  and  a  for- 
Milk  J -had  been  feued.    It  seeasukiaecoliDtabley^itbftrdforey 
teipivyege  whiefaxhe  monlra  tb^tDBehretdkl:natpo8Befls'8faoald 
k'tijiirri  by  their  laic  succeflsorsi     The  ii6^lia'»  perhaps,  maybe 
dairi  10  a  different  light  ;^  for  as  they  weve/broiJght  into  culture  for 
Astediae  by  themonks,  it  could  in  «11  dases  be  truly  said  of 
Acs  at  die  suppression  of  tlie  monastery,  that  the  teinds  were  then 
Mlsnty  eoDsoUdtKted  with  tfa^  stocky  but  never  had  been  separated 
fcai  it   The  early  decisioasof  the-  Court  aire  very  briefly  reported, 
ttltte  equally  dnsatis£ictory«    But  I  think  itHs 'Unnecessary  to 
ptf  kogdi  into  this  very  obaihire  sobjeetv  fdr  the  Juflgniettt  in  the^ 
ORsf  Bstrie,  15tk  Jon*-  IJW^^ppmaitomirMfA^hfoHlm  qdes^'  - 
imf  la  that  case  the>landaTfaad  always  |>ascl  tea  merics  of 'teimlg^ 
vihh  m  held  soffimeofr:  praof  tbhot^  they  wix^ynol  'tmd  free.   '  fid t  ^ 
iilhi  present  ease  it  i^  adoiisted  ^that^ Jat  leaqtrBmeaiiaSO^:  Lofd^' 
Kislyisfi  bodsihufie  -pud  fiipeo^v>ir> :-!../:         if  {   n  (?  I .'  -,  -  • 
l^  GtHier-e^Iiam^-iof'^thA  auni0r;o|nilto&.     It'  n  tva  famger  an'' 
ipis  poiatwhetber  tiie  w^cds  *  dedniaBiilohisa^  'confer  andxemptidn 
fai^aynraleC stipend.  It Ua iieto settled  tbat'they  dondt,  with-' 
Mt  die  addition,  ^  et  niBii{uani  anfva  aeparatis.'    On  the  wbote^  I 

ipiividi  your  Lordships^' and  think^thervis  Hot  auffieient  evidence 

toaqipoit 


MMfltfy,  Cmuigkam^  ACLjhr  tord  Bl|iiitjre»  A.  Asuienatii  O.  Ihmdat, 

F«  Commoa  Ageot,  Shaw.  Xhaulas.ff  Wikon,  C»  S.  sod  Join  Kamedu, 

C  S.  Agents.         Tead,  Clerk* 

c.  a  R. 
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SECOND  DIVISION. 

No.  XIX.  Aih  Deeemher  1836. 

COLIN  CAMPBELL 
agatMt 

Mes  M*KINN0N  CAMPBELL'S  TRUSTEES. 

Trust— -NoBiLB  Ovficium. — A  party  Juxowg  canneyed  her  herir- 
table  and  moveable  estates^  in  trusty  with  authority  to  the  tru$~ 
tees^  after  payment  of  the  truster's  debts  and  legacies^  to  entail 
the  heritage  upon  a  series  of  heirs,  and  the  irust-firnds  haoing 
been  found  inadequate  to  the  discharge  of  said  debts  and  legacies^ 
without  a  sale  of  the  whole  or  a  part  of  the  heritable  property , — 
foundf  that  although  no  power  of  sale  was  expressed  in  the  trust-- 

.  deed,  the  trustees  were  entitled,  in  conformity  to  the  principle  of 
JErshine's  Trustees  v.  Wemyss,  \Zth  May  1829,  to  sell  such  part 
of  the  heritable  estate  as  might  be  necessary  for  implementing  the 
primary  purposes  of  the  trust • 

* 

Nurnuife.  ^^^  M'KiNNOM  Campbbll  of  Ormaig's  whole  property,  heritable 
and  moveable,  was  conveyed  to  the  late  Hugh  James  RoUo,  writer 
to  the  signet,  in  trust,  Ist,  For  payment  of  her  debts ;  2d,  To 
defray  the  expenses  of  the  trust-management ;  and,  3<^  To  pay 
various  legacies,  and  inter  alia,  a  legacy  of  L.500  to  CoUn  Campbell, 
(the  cbdmant,)  thereby  directed  to  be  paid  ^  at  the  first  term  of 

*  Whitsunday  or  Martinmas  which  should  happen  after  her  deaths 

*  with  the  legal  interest  thereof  from  the  said  term  of  payment  till 

*  paid ;'  and,  bthly.  That  after  payment  of  all  her  just  and  lawful 
debts,  deathbed  and  funeral  charges,  and  of  all  legacies  which  she 
might  leave,  as  aforesaid,  and  particularly  the  legacies  therein  spe^ 
cified,  (including  the  foresaid  legacy  to  the  claimant,)  her  trustees 
should  assign,  convey  and  make  over  to  Alexander  M^Kinnon 
Campbell,  natural  son  of  John  M^Kinnon  Campbell,  her  son,  the 
residue  of  her  personal  means  and  estate,  of  every  description ;  and, 

*  6th,  After  payment  of  all  my  just  debts  and  legacies  before  speci* 

*  fied,  in  case  my  personal  means  and  estate  should  not  be  sufficient 

<  therefor,  I  appoint  my  said  trustee  to  dispone,  assign,  convey 

<  and  make  over,  in  the  terms  of  a  deed  of  strict  entail,  containing 

<  all  the  usual  and  necessary  prohibitory,  irritant  and  resolutive 

*  clauses  agunst  altering  the  order  of  succession,  feuing,  selling  or 

<  disponing  the  lands  and  estate  before  mentioned,  contracting  debt. 
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'orof  letting  leases  of  a  longer  endurance  than  nineteen  years,  and  4  Dec  ISSB. 

*  fnhihiting  tbe  takmg  of  grassums,  all  and  whole  the  lands  and    ^^^y^^ 

*  otrte  of  Onmug  amd  Blairintibbert,  before  specified,  to  and  in  CMbuMi** 
^faiovof  tbe  said  Alexander  M'Kinnon  Campbell,  on  his  attain^  Trustees. 
*mgiiie  age  of  majority,  or  being  married,  whichever  of  these  NarratiTe. 

*  eietts  shall  first  happen,  and  to  the  heirs  whatsoever  of  his  body ; 
'aai&ilhigthe  said  Alexander  M^Kinnon  Campbell,'  of  certain 
olkrhdrs  to  be  called  to  tbe  succession  of  the  estate*  By  the 
frocsiatocy  of  resignation  contained  in  the  trust-deed,  the  lands 
wen  to  be  resigned  into  the  hands  of  the  superior  for  new  infeft* 
not  m  fiivour  of  the  said  Hugh  James  RoUo,  writer  to  the  signet, 
'tttnsfcee,  for  the  uses,  ends  and  purposes,  and  with  the  powers 

*  beiore  mentioned  ;*  and  the  precept  of  sadne  was  to  the  same  efieot* 
The  testatrix  died  in  December  1822.    Upon  Mr  RoUo's  resigna- 

teofthe  trust  in  June  1825,  Messrs  Davidson  and  Wilson  were 
laaal  trustees  by  the  Court.  In  tbe  course  of  their  management, 
tketnaees  found  that  the  personal  propeny  left  by  the  truster 
vas  not  adequate  to  the  discharge  of  the  legacies  and  debts  left  by 
Ifai  M^jjnnon,  and  therefore  tbe  legatees  under  the  settlements 
odotherB  applied  to  the  trustees  to  sell  the  lands  conveyed  to  them, 
or  1  portion  thereof,  for  the  purpose  of  paying  off  their  l^^acies, 
or  othenrise  to  borrow  money,  and  grant  heritable  securities  over 
liie  hodB  to  be  entailed  for  that  purpose. 

As  tbe  trust-deed  conferred  no  express  power  on  the  trustees  to 
Kflor  to  burden  the  lands,  and  the  trustees  were  not  in  a  situation, 
Aktst  without  the  authority  of  the  Court,  either  to  sell  any  por* 
fin  rf  tbe  lands,  or  to  borrow  money  on  the  security  of  them,  in 
«der  to  pay  off  the  legacies,  they  raised  an  action  of  multiplepoind- 
■g  in  order  to  have  their  powers  ascertained. 

Alexander  M^Kinnon  Campbell,  in  whose  favour  the  entail  of 
Onttig  was  directed  to  be  executed,  died  after  the  raising  of  the 
vtioQ,  nd  also  the  individuals  substituted  to  him,  without  heirs 
^  their  bodies.     But  as  Alexander  M^Kinnon  Campbell  was  a 
^Btard,  a  claim  was  proponed  by  the  Lords  of  the  Treasury  on 
the  part  of  the  Crown,  as  nltimus  haeres  to  him,  and  in  that  charac^ 
tvtbey  claimed  the  whole  residue  of  the  heritable  and  moveable 
^itate  forming  tbe  fund  in  medio ;  but  in  order  to  protect  the  inte-» 
^^  of  all  interested  in  the  trust-estate,  a  claim  was  lodged,  with 
^  new  of  trying  the  question,  for  Colin  Campbell,  for  payment 
^Ub  legacy  with  interest,  after  payment  of  the  debts  of  the  testa- 
^aad  expenses  of  tbe  trust-management ;  in  support  of  which' 
dttm  be  pkaikd — 1.  That  according  to  the  sound  construction  cUuiuant't 
tf  thetroat-deed,  the  legacies  were  a  burden  on,  or  payable  out  of,  l*l«^ 
^  heritable  estate^  in  so  far  as  tbe  personal  estate  might  not  be 
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4  Dec.  1838*  adequate  to  the  discharge  of  them.  They  were  preferable  over 
the  whole  of  the  trust-estate,  heritable  and  moveable,  to  the  claim 
of  AlejLander  M^Kinnon  Campbell,  or  the  other  persons  on  whom 
the  estate  was  appointed  to  be  entailed,  these  parties  having  only 
a  residuary  right  after  all  the  other  purposes  and  provisions  in  the 
trust-deed  bad  beten  fully  safisfied,  of  which  purposes  the  payment 
of  the  legade9:wad'one.   k-.      -   ;«  -     • 

2.  That  although  ibe  trust-deed  icootained  no  power  of  sale^  the 
trustees-  were  edtitled  to  sdll  the- heritable  property,  in  so  far  as  that 
might  be  required  for  fulfilling  the  purposes  of  the  trust,*  ot  st  least 
the  Court  had  power: to  authorise,  and  would  authorise  dieili  to  do 
so;  and  the  trustees  were  bound  either  to  proceed  at  once  to  sell, 
or  to  apply  for  and  obtain  the  authority  of  the  Court  to  that  efibct» 
and  thereupon  to  dispose  of  so  much  of  the  heritage  as  might  be 
found  to  be  necessary. 


Trustees* 


The  trustees  objected  to  a  sale,  and  jdeade4i^As  the  legilcies  were 
not  real  burdens  on  the  lands  of  Ormaig,  and  as  the  trustees  were 
not  empowered  to  sell  or  burden  these  lands,  fout^  on  the  contrary, 
were  directed  to  entail  them^  theclairas  of  the  legatees  o^ght* to  be 
repelled. 


Lord  Ordi- 
nary's  Inter- 
locutor. 


The  Lord  Ordinary  remitted  to  Mr  James  Mylne,  writeirto  the 
signet)  to  report  whether  the  personal  funds  of  the  testatrix  were  inar- 
dequate  for  payment  of  the  debts  and  legacies  bequeathed  by  her,  and 
to  what  extent ;  and  it  having  been  reported  that  there  were  no  perso* 
nal  funds,  an  additional  report  was  obtained  with  regard  to  the  heri- 
table estate,  the  price  of  which  (if  sold)  would,  as  it  was  ascertained, 
be  more  than  exhaustedby  die  claims  in  process.  The  Lord  Or- 
dinary pronounced  thefoHowixig  inleidocutop  and  note  s 


1 1 


« 


•  \ 


».• 


<  The: Lord.  Ordinary  having  ^ionsidened  1^  repbtt  and  stip- 
plendntary  report  of -Mr  Myloe,  and 'resumed  consideration  ^f 
the  closed  record^aad  thedebaAe,'  Finds  it  sufficietftly  estahH^ed 
for  the  purposes  of  this  ecticm,  that  the  personal  estate  of  tlie 
lateMrs  M^Kinnon  Gampbdl  isaltogether  insufficient  for -the  pay-^ 
ment  of  her  debts-  and  theiegacies  appoin^d  to  be  paid  bjr  her  tttuftt* 
settlements  Finds^  tJiataocording  to  the  terms  and  legal  eff<Mt  of 
the  sixth  purpose  expressed  iu!  the  deed  of  settlement^  it  is  only 
after  paynwot  both  of  tlie  truster's  debts,  and  of  the  legacies  spe- 
cified in  the  deed,  that  the  trustees  are  bound  or  authorised  to 
convey  the  estate  of  Ormaig,  by  deed  of  entail,  to  the  heirs,  and 
upon  the  conditions  expressed :  Therefore,  finds,  that  the  pay- 
ment of  the  legacies  b  a  primary  and  preferable  burden  upoa 
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*  the  tniBt-estate^  aateoedent  to,  and  exdnetve  of,  any  conreyanod  4  Dec.  lfi98. 
f  of  the  lands  of  Onnaig  to  the  heira  of  retail  t  'Finds,  thftt^  in  Ae  ^^^^y^l^ 

*  atale  of  the- trust  affairsi  in  this  caie^  theprimar^  pnrpoees  of  the  Campbell's' 
^traal^aB  aboTe  Jbundv  cannot  be  implemeiited^  according  ie  tive-ap-  Trustee. 
^'parenfrifafftiMition  of . th&lrnster^  without  k  «al«:of  the  whole  <er  some  Lord  Ordi- 
^.psrii^  tbe  estate  of  .Onnaig>;  andfind^  thattbongfano  power  of  "''y**  ^"^'^'^ 

<  sale  is  expressed  in  the  deed  of  settlement^  "the'trastees  are  en^- 
^HMt  in  ieoDfoniiity'ito>tiM(rpl!riDeiple  of  the  decisfon  in  the  case 

*  of  Esski&e's  Trustees  «•  Wemys%t '  Mayi  1  it .  18^,  to  sell  such 

*  pot  of  the*  flaid  lands  as  tbe  i^ddessity'  b£'  Ihei  case  may  require : 

<  Fin^tfaat,  agpuming  the  ^dataeffidrtjMylne^s  supiplementary  re^ 

*  port  to  be  eorseot,  it  is  'tlMceby  instraoled  that-  the  legaJcies  found 
^ bf  this  interlocutoo  to  be  burdens.  6n  the  trust,  aad  the  d)3bts 
f  preferable  to  tbem,  cannot  be  pcud  without  a  sale  of  the  whole 

*  estate  of  Ormaig,  and  therefore  that  the  said  estate  ought  to  be 

*  sold ;  sustains  to  this  effect  the  claim  of  Colin  Campbell ;  and 
^  finds,  decerns  and  declares  accordingly,  resernng  all  questions 

*  as-  to  the  validity  and  amount  of  the  rarious  claims  against  the 

*  estate  referred  to  in  the  said  supplemaitary  report,  and  the  prefer 

*  reaoe  of. the  same  in  competition  with  one  another:  Finds  no  ex^ 

*  penses  due,  as  between  the  parties  to  the  record,  without  prejudice 

*  to  a  daim  to  the  expenses  of  the  discussion,  to  be  paid  out  of  the 

*  tmst'^funds  or  estate/ 

Naie^ — <  This  ease  is  far  from  being  very  simple,  and  the  Lord  Note. 
'  OnUnary  has  no  idea  thaA  any  sale  can  be  safely  proceeded  in 

*  without  A  judgment  of  the  Court*     The  question,  whether  the 

*  legacies  are  burdens  on  the  estate^  is  fairly  raised  by  the  trus- 

*  tees,  80  as  to  render  it  necessary  for  the  Court  to  decide  upon 
*it;  and  the  Lord  Ordinary,  though  certainly  not  without  some 

*  hesitation,  has  given  his  own  judgment,  finding  that,  in  the  eir* 

*  cumstances,  the  trustees  are  entitled  to  sell.  If  there  had  been 
'  any  ground  for  imagining  that  the  trustees  could,  by  holding  the 

*  estate,  liquidate  the  debts  and  legacies  from  the  rents  within  any 

*  given  time,  there  might  be  room  for  holding  that  to  be* the  strict 

*  effect  of  the  setd^tent.  But  so  far  as  the  report  and  sapplemen- 
'  tary  report  can  be  relied  on,  this :  seems  to  be  oTearly  impracti- 

*  caUe*  But  still  the  Lord  Ordinary  conceives  that  there  is  so 
<  modi  doubt  in  the  case,  that,  without  a  judgment  of  the  Coiu*t, 

*  it  is  not  likely  that  any  sale  could  be  affected  on  fair  terms.     Not- 

*  withstanding  the  appearance  of  the  trustees,  as  contradictors  on 

*  the  material  question  as  to  the  operation  of  the  legacies  as  bur- 
'  dens  on  Ormaig,  and  the  power  to  sell  in  the  circumstances,  the 

*  proceeding  is  altogether  too  much  ex  parte,  and  indicates  too 

*  much  anxiety  in  all  the  parties  appearing  to  get  something  like 
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4  Dec.  1838.  adequate  to  the  discharge  of  them.  They  were  preferable  over 
the  whole  of  the  trust-estate,  heritable  and  moveable,  to  the  daim 
of  Alexander  M^Kinnon  Campbell,  or  the  other  persons  on  whom 
the  estate  was  appointed  to  be  entailed,  these  parties  having  only 
a  residuary  right  after  all  the  other  purposes  and  provinons  in  the 
trust-deed  b^d  beien  fully- satisfied,  of  which  purposes  the  payment 
of  the  legades^a^'one*   ir-    -  -  .<  -       . 

2.  That  although  the  truBt*cked  contained  no  power  of  sale^  l^e 
trustees-  were  entitled  to  selU  tbe-heritiible  property,  in  so  fitr  as  that 
might  be  required  for  fulfilling  the  purposes  of  the  trust,  o^  nt  least 
the  Court  had  power  to  authorise,  and  would  authortee  4iieili  to  do 
so;  and  the  trustees  were  bound  either  to  proceed  at  onceto'  s^ll, 
or  to  apply  for  and  obtain  the  authority  of  the  Court  to  that  efibct, 
and  thereupon  to  dispose  of  so  much  of  the  heritage  ad  might  be 
found  to  be  necessary. 


IVustees* 
Pleas. 


The  trustees  objected  to  a  sale,  and  jJeaded-^^As  the  legvlcies  were 
not  real  burdens  on  the  lands  of  Ormaig,  and  as  the  trustees  were 
not  empowered  to  sell  or  burden  these  lands,  but,  on  the' contrary, 
were  directed  to  entail  them^  the^dauns  of  the  legatees  oiigbt*to  be 
repelled.  ;     -    .  ■ 


Lord  OrdU 
nary*8  Inter- 
locutor. 


The  Lord  Ordinary  remitted  to  Mr  James  Mylne^  writeirto  the 
mgnet,  to  report  whether  the  personal  funds  of  the  testatrix  were  ina^ 
dequate  for  payment  of  the  debts  and  legacies  bequeathed  by  her,  and 
to  what  extent ;  and  it  having  been  reported  that  there  were  no  perso- 
nal  funds,  an  additional  report  was  obtained  with  regard  to  the  heri- 
table estate,  the  price  of  which  (if  sold)  would,  as  it  was  ascertained, 
be  more  than  exhausted  by  die  claims  in  process.  The  Lord  Or- 
dinary pronounced  theioHowing  /inlevlocutop  and  note :        ' 


* .  I 


i>. 


■»  * 


« I, 


*  The: Lord,  Oirdinary  having  considei^  ^  report  and  stip- 
plenentary  report  of -Mr  Myloe,  and 'resumed  consideration  of 
the  closed  rcx^ord^and  the*  debate,*  Finds  it  Bufficietitlyostahfi^ied 
for  the  purposes  of  this  «ctiom,  that  th^  personal  ^tate  of  ilie 
.lata^Mrs  MfKinnon  Campbell  isaltogether  insufficient  for  the  pay- 
ment of  her  debta-  and  <the-l^acies  appointed  to  be  paid  bjr  her  trnst- 
setdemeot  i  Finds^  thataccording  to  the  terms  and  l^al  'efl^t  of 
the  sixth  purpose  expressed  in'  the  deed  of  settlement,  it  is  only 
afber  payment  betii  of  tlie  truster's  debts,  and  of  the  legacies  spe- 
cified in  the  deed,  that  the  trustees  are  bound  or  authorised  to 
convey  the  estate  of  Ormaig,  by  deed  of  entail,  to  the  heirs,  and 
upon  the  conditions  expressed :  Therefore,  finds,  that  the  pay- 
ment of  the  legacies  is  a  primary  and  preferable  burden  upon 


l(o.U*  COURT  OF  SESSION.  141 

^ttetnul'estate,  aateoedent  to^  and  exclneive  of,  any  ccmfeyanee  4  Dec.  ifM. 
^.ftfteknds  of  Onnaig  to  the  heiiis  of  •entail  t  'Finds,  thid;^  in  l4e  ^^^^^^^ 
fphle of  tiiO' trust  afiairft  in  this  ca$ev  the/primar^  pnrpoBBs  of  the  Campi>eii'8 
f  M)  n  above  Jbuod,  i^annot  be  nnpletnehted,  apcording  ie  the-ap-  Truntees. 
^frntiBtfiotioii  of  the-.trnster^  without  k  aabrof  the  whde  nr  Bome  Lord  Ordi- 
ijgtd  tfe  estate  of  rOrmaig ;  and  find?,  that  tbough  no  power  of  "*'J^/°^'* 
;  *«k is  expressed  in  the  deed  of  settlement^ (^the'tpostees  are  en^- 
^ijeif  b  eonfioTinity^totiMt  principle  of  tboLdeciBion  in  the  case 
*d  Eokme's  Trustees  v.  Wemysssi'  Mayi  13;  .18^,  to  sell  such 
'fatof  tbe»flaid'landS'AS'th&  wdesait^ioC'the'  case  may  require t 
^Fflub^  ftst,  awffliBitog  the^dataeffMruMjlne^s  supfilenientBiy  re^ 
^fBit  to  be  correct^  it  is  'theveby  inatraoled  that*  the  legaicies  found 
^^dia  interlocutos  to  be  burdens  to  the  trust,  and  the  diebts 
fNfcnhk  to  them,  cannot  be  pcud  wi&out  a  sale  of  the  whole 
otate  of  Ormaig,  and  therefore  that  the  said  estate  ought  to  be 
8BU;sDatains  to  this  effect  the  claim  of  Colin  Campbell ;  and 
Ui)  decerns  and  declares  accordingly,  reserying  all  questions 
•  to  &e  ralidity  and  amount  of  the  rarious  claims  against  the 
tttite  referred  to  in  the  said  sapplemoitary  report,  and  the  prefer 
RHeof  tbesame  in  competition  with  one  another:  Fia^  no  ex* 
poses  doe,  as  between  the  parties  to  the  record,  without  prejudice 
to  adaim  to  the  expenses  of  the  discussion,  to  be  paid  out  of  the 
tntt-Anids  or  esitate.' 

^•— *  Tins  ease  is  far  from  being  very  simple,  and  the  Lord  Note. 
OnliDary  hss  no  idea  that  any  sale  can  be  safely  prooeeded  in 
vidxmt  a  jodgmeat  of  the  Court.     The  question,  whether  the 
kpcies  are  burdena  on  the  estate^  is  fairly  raised  by  the  trus^ 
ta,  flo  as  to  render  it  necessary  for  the  Court  to  decide  upon 
i&;  sad  the  Lord  Ordinary,  though  certainly  not  without  some 
bestation,  bas  given  his  ^wn  judgm^it,  findingthat,  in  the  cir* 
cuiDstaoceB,  the  trustees  are  entitled  to  sell.     If  there  had  been 
ttf  groond  for  imagining  that  the  trustees  could,  by  holding  the 
crtate,  liquidate  the  debts  and  legacies  from  the  r^te  within  any 
gvea  time,  there  might  be  room  for  holding  that  to  be  the  strict 
c6ct  aS  the  setdepaent.     But:  so  laras  the  report  and  sapplemen- 
tef  report  can  be  relied  on,  this  .seems  to  be  olearly  impracti- 
<^    But  still  the  Lord  Ordinary  conceives  that  there  is  so 
aacb  doubt  in  the  case,  that,  without  a  judgment  of  the  Court, 
^  is  Dot  likdy  that  any  sale  could  be  affected  on  fair  terms.     Not- 
^itlutsiidiiig  the  appearance  of  the  trustees,  as  contradictors  on 
we  material  question  as  to  the  operation  of  the  legacies  as  bur- 
seas  on  Ormaig,  and  the  power  to  sell  in  the  circumstances,  the 
P'^^eeedmg  is  altogether  too  much  ex  parte,  and  indicates  too 
iBueh  anxiety  in  all  the  parties  appearing  to  get  something  like 
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an  authority  from  the  Lord  Ordinary  to  effect  a  sale  without  far- 
ther trial  of  the  question.  He  has  pronounced  his  own  judgment 
on  the  merits  of  the  declaratory  conclusion ;  but  he  will  give  no 
other  warrant ;  and  with  this  distinct  intimation  of  his  doubts, 
and  his  opinion  on  the  state  of  the  cause,  the  trustees  must  act 
on  their  own  responsibility. 

*  A  great  part  of  the  claims  stated  in  the  supplementary  report 
appear  to  consist  of  accounts  of  expenses  of  one  kind  and  another, 
not  taxed  or  investigated ;  and  it  is  not  at  all  explained  to  the 
Lord  Ordinary  what  is  meant  by  debts  to  be  ranked  pari  passu 
after  the  legacies.  If  these  were  proper  debts  of  the  truster  or 
the  trusty  they  should  be  preferable  to  the  legacies.  If  they  are 
not  sOf  he  does  not  understand  what  they  are,  and  doubts  whether 
they  would  be  reckoned  as  burden  an  the  heritable  estate  of  Or^ 
maig  at  all,  in  the  question,  whether  a  sale  must  be  made  or  not. 
There  is  nothing  in  tJiis  process  to  show  any  thing  about  these 
debts,  but  the  bare  statement  in  the  supplementary  report.  The 
eagerness  of  all  the  parties  to  get  to  the  point  of  a  sale,  trusting 
that  there  is  no  serious  interest  to  oppose  them,  has  led  to  a  de- 
gree of  looseness  in  the  proceeding  which  is  dangerous  to  the  ob- 
ject itself,  and  not  altogether  fair  to  the  Court  from  whom  the  judg- 
ment is  expected.  But  it  should  be  kept  in  view,  that  if  any  party 
should  obtain  a  gift  from  the  Crown  as  ultimus  haeres,  a  very 
serious  interest  may  be  raised  to  overhaul  the  proceedmgs.' 


Judgment. 


The  trustees  reclaimed,  but  the  Court  adhered,  not  feeling  war* 
ranted  in  differing  from  the  Lord  Ordinary,  or  questioning  the 
authority  of  the  case  of  Erskine's  trustees,  founded  on  in  the  inter- 
locutor. 


Jjord  Ordinary,  Monatiff,  Act  A.  Wood.         Alt  Sol-Gm.  {RiUkerfmrd)  and 

Whighanu  John  Pattm^  W.  &  and  DavidmmM  {•  Sym^^  W.  a  Agents. 

T.  aerk. 

R. 
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FIRST  DIVISION. 

No.  XX.  bth  December  1 838. 

TEINDS. 

Thb  Rev.  JAMES  GARDNER 

agaimt 

THE  HERITORS  OF  THE  PARISH  OF  RATHVEN. 

Tccn»._  Augmentation.  —  Church.  — 1^^,  Circtanstances  in 

«iU  ike  Court  refiued  to  grant  any  augmentation  of  stipend. 

1^  Edi  to  be  the  duty  of  tlie  Court,  in  a  question  ofaugmenia^ 

tmfiacoasider  along  with  the  other  circumstances^  the  effect  pro^ 

^»od  m  the  labours  of  the  minister  by  the  erection  of  a  church 

nUm  the  parish  in  connection  with  the  Establishment,  and  to 

■U  a  district  of  the  ordinal  parish  had  been  assigned  quoad 

ncnt  hy  the  General  Assembly.     Opinion. — If  no  augmentation  of 

ftfend  is  granted,  it  is  competent  for  the  minister  to  serve  his  ap^ 

fruition  immediately  thereafter  ;  but  if  the  smallest  augmentation 

ugnmted,  twenty  years  must  elapse  before  another  action  ofaug^ 

natation  is  brought. 

Thb  last  angmentation  of  stipend  in  the  parish  of  Rathven  was  Narrative. 
gmtedin  1815,  when  fifteen  chaldersand  L.IO  for  communion  ele^ 
■flBts  were  modified. 

The  pursuer,  after  the  lapse  of  twenty  years,  brought  the  present 
vtioii  of  augmentation  and  modification  of  his  stipend,  and  stated. 

The  parish  of  Rathren  is  in  the  presbytery  of  Fordyce,  and 

csteods  along  the  coast  from  Cullen  on  the  east  to  Fochabers 

^  die  west.     The  original  parish  was  ten  miles  in  length  and 

&^MB  three  to  five  miles  in  breadth.     A  district  on  the  eastern 

ode,  containing  a  population  of  1062,  has  been  annexed  quoad 

^oa  to  the  parish  of  Cullen ;  but  notwithstanding  this,  the  por- 

fa»TfmaiTimg  und^  the  pursuer^s  charge  is  rather  more  than  six 

'Baltt  long  and  nearly  five  miles  broad.     The  proven  rental  on 

^^  the  heritors  have  been  held  as  confessed  is  L.6462,--a  fifth 

•hereof  for  tdnds  is  L.1292,  8s.     The  population  of  the  parish  m 

1794  was 3524,  in  1801, 3901,  in  181 1,  4374,  in  1815  about  5000, 

*«  m  1831,  6484,  and  has  been  rapidly  and  progressively  increer- 

«ng.  Froui  this  population  there  fall  to  be  deducted  (besides  1 062, 

n  abeady  slated,)  1656,  as  the  population  of  a  district  assigned  by 
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5  Dec.  I83a  a  recent  act  of  the  General  Assembly  to  the  chapel  of  Enzie,  to- 
wards the  west  of  the  parish,  leaving  a  population  of  4000  under 
the  pursuer's  charge.  Of  this  population  the  village  of  Findochty 
(containing  382  persons)  is  more  than  two  miles  distant  from  the 
manse  and  church.  On  the  same  line,  towards  the  south,  there 
are  at  present  fourteen  families,  and  the  number  is  yearly  increa- 
sing ;  and  on  the  extreme  west  of  the  parish  there  are  ten  families. 
Within  less  than  a  mile  of  the  parish  church  is  the  village  of 
Buckie,  with  a  population  of  2005,  where  a  chapel  has  been  erect- 
ed,  with  accommodation  for  800  persons.  This  chapel  has  been 
erected  by  a  faction  in  the  parish,  at  the  expense  neither  of  the 
heritors  or  parishioners,  but  by  subscriptions  made  in  various 
quarters,  as  in  Glasgow,  Edinburgh,  &c.  Although  already  open 
lor  six  months,  the  amount  of  seat  rents  is  about  L.12 ;  and  there 
is  little  chance  of  the  pursuer  receiving  much  assistance  in  his  pa^- 
•rochial  duties  from  the  erection  of  this  place  of  worship,  as  it  can 
be  of  no  accommodation  to  the  inhabitants  of  the  more  distant  parts 
of  the  parish.  Neither  this  chapel  nor  that  at  Enzie  form  any  burden 
upon  the  heritors,  the  former  having  received  no  endowment,  and 
the  latter  being  supported  by  the  funds  of  the  General  Assembly's 
Committee* 

From  the  poverty,  employment  and  habits  of  the  majority  of  the 
population,  not  only  the  time  and  attention  of  the  minister  are  re- 
quired, but  there  are  frequent  calls  on  his  private  charity.  There 
is  an  afiBuent  body  of  heritors  and  others  residing  in  the  parish, 
and  the  pursuer  is  exposed  to  expense  by  families  frequenting  the 
coast  for  sea-bathing  in  summer.  None  of  the  resident  heritors  op- 
pose the  pursuer's  claim  for  augmentation.  The  want  of  accommo- 
dation for  travellers  betwixt  CuUen  and  Fochabers  exposes  the 
pursuer  to  frequent  visitors.  The  manse  is  distant  five  miles 
from  CuUen  and  eight  miles  from  Fochabers,  from  either  of  which 
every  article  of  provision  is  to  be  procured.  At  the  former  there 
is  only  one  market-day  in  the  week  for  butcher  meat,  and  the  pur* 
8uer  has  been  forced  to  send  to  Banff,  a  distance  of  eighteen  ndles, 
nor  can  he  be  supplied  with  butcher  meat  at  Buckie.  Fuel  is 
also  expensive,  and  difficult  to  be  obtained :  the  only  peat  now  in 
the  parish  is  at  a  distance  of  more  than  five  miles  from  the  maase^ 
by  a  steep  and  dangerous  road.  There  is  no  regular  supply  of 
coals  by  sea,  the  price  of  them  is  high,  and  there  is  a  land  car- 
riage of  five  miles,  with  a  toll.  There  are  no  coals  landed  at  Buckie 
or  Porteasy  for  sale,  and  the  pursuer  cannot  send  his  cart  to  Port 
Gordon  without  passing  through  a  toll.  Every  article  of  living  is 
more  expensive  than  in  1815. 

The  parishes  mentioned  by  the  defenders  cannot  be  compared 
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vidi  that  of  tbe  parsu^.     Fprdyce  has  a  population  of  1364,  with  5  Dec.  issa 
isti|ieDd  of  16  chalders.     Banff  has  18  chalders,  with  a  popular-    ^^^V^^ 
tineqoal  to  that  of  the  pursuer's  parish.     Boyndie  has  a  popula-  Herium  of 
imd\5M;  stipend,  15  chalders*     Deskford,  population,  828;  R«thveo. 
rtipBd,  14  chalders.    Alves,  population,  940 ;  stipend,  14  chalders.  N»rrktive. 
Bdbrd,  population,  982 ;  stipend,  14  chalders.    Glass,  population, 
S8;  stipend,  14^  chalders. 

Hie  pursuer  craved  an  augmentation  of  three  chalders,  which 
band  wss  restricted  at  the  har  to  one  chalder. 

Tlielieritors,  on  the  other  hand,  stated — The  district  annexed  to 

ftepiriA  of  Cullen  extends  along  the  whole  breadth  of  the  parish, 

nd  takes  off  from  2  to  3  miles  of  its  length,  with  a  population  of 

UOO;  asd  the  portion  remaining  under  the  pursuer's  charge  is 

4|  Biles  long,  by  from  3  to  3^  broad.     Since  1831  the  population 

W  mroely  increased  :  That  more  than  one-half  of  the  population 

ttkoto  under  the  pursuer's  charge  (viz.  3700)  is  taken  off  by  the 

Aipdof  ease  in  the  town  of  Buckie :  That  the  district  assigned  to 

Emdiapel,  bein^  about  three  miles  long,  and  extending  the  whole 

keidtb  of  the  parish,  contains  a  population  of  between  1 600  and 

I7M;  and  the  district  now  under  the  charge  of  the  pursuer  is  com- 

psradTely  smaD,  and  adjoins  the  manse.    The  fishing  village  of  Fin- 

doiky,  and  the  fourteen  families  towards  the  south,  are  not  more 

dim  a  mile  and  a  half  distant  from  the  church  and  manse ;  and  the 

CDtoice  of  the  ten  families  on  the  extreme  west  is  denied. 

The  chapel  of  Buckie  has  not  been  erected  by  a  faction,  but  is 

a^ported  by  almost  every  presbyterian  in  the  parish,  and  among 

<i^  by  the  pursuer  himself,  and  it  is  not  burdened  with  a  shiU 

hg  oi  debt.    The  district  assigned  to  it  includes  a  population  of 

^ ;  ao  that  the  pursuer  has  charge  of  a  population  of  betweeti 

1000  and  2000,  about  700  of  whom  belong  to  the  fishing  popula- 

m.    The  only  two  resident  heritors  in  the  parish  oppose  the  pur- 

ner^e  demand ;  and  it  is  denied  that  he  is  exposed  to  any  expense 

I'ymtore;  for  at  |nchgower,  about  halfway  between  Cullen  and 

Fochabers,  there  is  a  spacious  house  with  ample  accommodation  for 

idlers.    There  is  a  butcher  market  at  Cullen,  four  miles  distant 

■om  the  manse.     There  are  two  .regular  butchers  at  Buckie,  and 

^  other  article  of  provision  may  be  obtained  on  reasonable  terms, 

^'j^  the  parish.    Coals  may  be  had  every  day  at  Buckie,  and  du- 

nog  the  summer  they  are  landed  at  t'orteasy,  half  a  mUe  distant 

TOi  the  manse,  at  1 3d.  per  imperial  barrel ;  and  the  pursuer  can  go 

to  CnHen  or  any  village  in  the  parish  without  paying  toll. 

On  the  whole,  the  minister's  situation  is  not  more  expensive  or 
^w^OBome  than  in  1815.    With  the  exception  of  Fordyce  and 

Kath,  which  are  presbytery  seats,  and  greater  in  point  of  rental, 
^01.  xi?.  K 
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5  Dec.  1838.  population  and  extent,  none  of  the  parishes  in  the  neighbourhood 
pay  more  than  15  chalders. 


Gardner  v, 
Heriton  of 
RatbvoD. 

Heritort* 
Pleas. 


Pursuer*! 
Pleas. 


Opinion  of 
Court. 


At  advising, 

The  heritors  contended — That  as  the  population  under  the  charge 
Off  the  pursuer  was  in  reality  less  than  in  1815,  and  as  he  had  not 
shown  any  other  reason  for  an  augmentation,  he  was  not,  in  the  cir- 
cumstanceSy  entitled  to  any  increase  of  stipend. 

The  pursuer  answered — That  as  the  chapel  at  Enzie  was  sup- 
ported entirely  by  voluntary  contribution,  under  the  control  of 
the  General  Assembly's  committee,  and  as  the  church  at  Buckie 
was  unendowed,  and  might  only  exist  for  a  time,  there  was  no 
burden  thence  imposed  on  the  heritors ;  and  the  latter  legally  formed 
no  deduction  from  the  amount  of  the  parish  population. 

Lord  Gillies, — I  am  rather  inclined  to  give  no  augmentation; 
but  if  we  do,  I  think  it  should  be  limited  to  one  chalder. 

Lord  Meadowbanh, — I  confess  I  have  a  difficulty  in  this  case; 
If  an  established  clergyman  gets  an  assistant,  that  is  no  ground  in 
law  for  stating  in  a  process  of  augmentation  that  he  has  had  dimi- 
nution of  labour  thereby.  Now,  in  this  case,  the  Church  has  takea 
off  a  particular  portion  of  the  population,  and  assigned  thereto  a 
district  quoad  sacra.  I  question  if  this  is  legal ;  and  I  doubt  whe- 
ther we  can  look  at  it,  as  it  is  merely  a  temporary  assistance,  and 
does  not  permanentiy,  legally,  or  materially  diminish  the  duties  of 
the  minister. 

Lord  Cvninghame. — I  am  against  any  augmentation.  In  the 
case  of  Paisley  there  remained  a  population  large  enough  for  any 
one  human  being  to  superintend,  even  after  the  various  districts  had 
been  carved  out  of  the  original  parish.  But  in  this  case,  in  1815, 
when  all  the  circumstances  were  before  you,  and  with  a  population 
of  5000,  the  Court  granted  an  augmentation  ];o  15  chalders;  but 
now  that  population  has  been  reduced  to  4000,  according  to  the 
pursuer's  statement,  and  to  less  than  2000,  according  to  the  heri- 
tors. Now,  the  onus  in  some  respects  lies  on  the  pursuer  of  making 
out  his  case,  and  in  my  opinion  he  has  not  made  it  out.  I  cannot 
adopt  Lord  Meadowbank's  view ;  and  as  the  minister  may  come 
back  to  us  within  any  time  if  we  give  no  augmentation,  which  he 
could  not  do  under  twenty  years  if  we  granted  an  augmentation, 
however  small,  I  therefore  think  we  should  give  no  augmentation. 

Lord  Justice^  Clerk. — The  grounds  taken  in  the  case  of  Paisley 
appear  to  me  to  be  sound.  Three  or  four  new  parishes  were  carved 
out  of  the  original  one,  and  consequentiy  the  labours  of  the  minister 
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we  (Eniiiilied.    Besides,  we  awarded  22  chalders ;  and  in  the  in-  5  Dee.  I83& 
kmi  ^  rental  had  ftHea  off  by  some  two  or  three  thousand    ^"^N^^ 
pads.    We  luLve  no  concern,  in  my  opinion,  with  the  Church  as-  HeHtm  of 
■gPI  a  district  of  the  original  parish  quoad  sacra,  except  in  so  Ratbven. 
ir«dttt  diwimahes  the  labour  of  the  minister.     The  Church  has  opinion  of 
to  do  so ;  but  the  peculiarity  here  is,  that  there  has  been  no  Court.  • 
if  the  rental ;  and  although  there  are  two  new  parishes 
onedoot,  sad  thelalMmrs  of  the  minister  consequently  dimimshed, 
jd,  IB  an  the  drcumstanoes  of  tibe  case,  and  in  the  exercise  of  a 
■■d  diasedon,  I  would  give  one  cbaUer. 

LmiMadunxie, — Our  duty  in  questions  of  angmentation  is  to 
a  mtuk  extent  arbitrary.  Now,  the  labour  of  the  minister  b  here 
JMirthcd;  and  unqnestionably,  whea  the  labour  is  hard  the  mini'* 
ier  diooid  get  more  money ;  and  when  there  is  a  large  increase  of 
fopdatioo,  and  oonsequent  labour,  the  minister,  according  to  com- 
Minia,  gets  an  angmentation  of  his  stipend*  But  the  Greneral 
AaeaUjp,  by  their  authority,  have  in  point  of  fitct,  and  in  point  of 
fatBi|nhahility,  ereated  a  great  diminution  of  labour ;  and  are  we 
tevjeieet  this?  And  on  what  ground?  We  are  tio  court  of  dimi- 
ntioa;  and  therefore,  if  we  give  the  pursuer  any  augmentation,  he 
■i|f  bepit,  whateTer  diminution  there  may  be  in  his  labours,  and 
vMMrthiB  diminution  be  temporary  or  permanent.  The  labour  is 
tteBy  timinished,  as  the  pursuer  is  prohibited  by  an  act  of  his 
^oior  diarch  court,  (which  he  is  bound  to  obey,)  from  labouring 
the  inhabitants  of  the  district  assigned  to  another  quoad 
;  and  as  we  are  in  this  Court  govemed  by  reason  and  expe- 
'ocj,  I  think  at  present  we  should  grant  no  augmentation.  I 
^  ve  shoold  wait  and  see  the  result^  whether  the  act  of  the 
f^ofii  is  permanent  or  not. 

I^  iMwfn, — We  are  bound  to  look  at  the  duty  of  the  mini- 
mi and  consider  the  population,  extent,  and  whole  circumstances 
tf  the  pariah.  Now,  since  1815,  what  change  baa  taken  place  to 
P^  US  m  awarding  an  augmentation  of  stipend  ?  The  duty  of 
qeaBiigter  has  in  point  of  faot  diminished,  and  we  hav^  nothing 
to  do  with  the  question,  as  to  the  power  of  the  Church  to  assign  a 
'"^  quoad  aacra.  De  £acto,  the  labour  of  the  minister  is  less ; 
wfopriation  is  little  above  1700,  and  the  country  is  notoriously 
^ckeip  one.  It  has  been  proposed  to  give  an  augmentation  of  one 
^""v;  but  considering  the  whole  circumstanoes,  and  that  this  is 
"Btapreabjtery  seat,  I  think  we  should  award  no  augmentation. 

Imi  OarAnue,-^!  do  not  enter  into  the  question,  iriiether  it  is 
9  «e  power  of  the  Church  to  assign,  as  they  have  done  here^  quoad 
^*^  It  is  enough  that,  de  facto,  the  districts  are  separated;  and,  in 
*f  opioiGQ,  it  would  be  very  improper  to  hint  at  such  a  question. 
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5  Dee.  1838.  Without  going  minutely  into  the  state  of  the  popuhition,  it  is  eri- 
dently  less,  and  no  ground  has  been  stated  here  but  an  increase  of 
population.  We  often  appeal  to  the  rental  to  justify  or  not  to  jus- 
tify an  augmentation  of  stipend ;  but,  in  either  view,  I  think  we 
should  give  no  augmentation  in  this  case.  If  the  chapel  falls  to  the 
ground,  the  pursuer  may  come  again  next  day  and  ask  augmentation ; 
but  if  we  grant  him  augmentation  now  he  cannot  come  back  for  twenty 
years.  With  regard  to  the  other  facts  the  parties  are  at  issue,  and 
I  therefore  cannot  proceed  on  them,  I  do  not  know  who  are  in  the 
right.  I  place  no  weight  on  the  certificates  of  the  Dean  of  Guild 
as  to  the  butcher  market.  They  are  not  CYidence,  and  should  not 
have  been  produced.  The  onus  probandl  lies  on  the  minister ;  and 
as  he  has  failed  to  prove  his  case,  I  think  we  should  grant  him  no 
augmentation. 

Lord  Cachbum. — I  am  rather  inclined  to  give  one  chalder. 

Lord  Glerdee* — If  we  are  to  give  any  augmentation,  I  certainly 
think  one  chalder  is  quite  sufficient* 

The  Court  <  assoilzied  the  defenders  from  the  whole  conclusiaiis 
*  of  the  libel,  and  decerned.' 


Judgment. 


Act.  SoL'Cfen.  (MvOtrflard,)  Tmom*       Alt.  Dmm  o/Fae.  (Bape,)  B.  J.  Bsierttm. 
Maekenzu  ^  Imw,  W.  S.  and  Tawm  ^  JBonor,  W.  S.  Agento.       Ttimd,  Qerk, 

c.  a  R. 


FIRST  DIVISION. 


No.  XXI. 


6th  December  1838. 


Mks  jean  Mcleod  ob  m<grigor 

offomst 
JAMES  BLACK  and  Others,  (M'Grioor's  Trusters.) 

Process. — Judicature  Act,  6  Geo.  IV.  c  120,  §  15. — Re- 
claiming Note. — Remit  to  Jury  Roll. — Held  to  be  income 
petent  for  a  ptirmer  to  reclaim  against  an  interlocutor  of  the 
Lord  Ordinary  remitting  a  case  to  the  Jtary  RoUfor  the  purpose 
of  preparing  an  issue  on  a  disputed  plea  of  homologatimiy  although 
there  were  other  findings  in  his  favour  m  the  interlocutor^  tohieh 
had  not  been  reclaimed  against. 


Narrative.       The  pursuor  brought  a  reduction  of  a  deed  of  setdement  executed 
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hf  her  denMned  buabaiid,  and  heraelfy  of  a  codicil  granted  by  him,  6  Dec.  issa. 
al  of  a  minute  and  certain  receipts  anbscribed  by  her  subsequent  ^^^Ty^^ 
likf  death.  M<6rigor*8 

He  record  being  dosed,  the  Lord  Ordinary  pronounced  the  fol-  ^l^'^^^ 
Msf  interlocutor : 


21.  1838. — The  Lord  Ordinary  having  heard  counsel  on  Lord  Ordi- 

*  the  eioaed  record,  and  thereafter  considered  the  deeds  under  re-  P'^*'  '°^^'^' 
^ivlioii,  and  whole  process,  liiu>,  Finds,  that  the  trust-disposition 
*mi  settlemeBt  Ubelled  on,  executed  by  the  deceased  David 

*  U*Qngorj  and  by  the  pursuer,  his  wife,  on  1 1th  May  1826,  to- 
^fdher  with  the  radicil  executed  by  the  said  David  M'Grigor  on 
'  ISA  Janoazy  1837,  were  challengeable  by  the  pursuer  at  the 
'  SmiaAaa  of  the  marriage,  as  greatly  to  her  lesion,  and  to  the 

*  |rqa&e  of  her  l^al  rights,  and  that  the  said  disposition,  as 

*  cttcited  by  the  pursuer,  was  revocable,  at  the  date  foresiud,  as 
inter  Tirum  et  uxorem :   Farther,  Finds  that  the  said 

«e  still  revocable  by  the  pursuer,  if  the  pursuer  has  not, 

t  to  the  death  of  the  husband,  discharged  or  waived 

-  'krriglit  of  challenge :  2doy  Finds  that  the  pursuer,  by  raising 

'ife  fintof  the  conjoined  summonses,  now  under  reduction,  on 

'  20di  April  18379  A^^d  in  particular  by  her  judicial  statement  set 

'  forth  m  the  fifth  reason  of  reduction,  sufficiently  declared  her  re* 

*  vxa&m  and  repudiation  of  the  said  settlement :  Stio^  With  re- 

*  gnd  to  the  plea  of  homologation  urged  by  the  defenders,  in  re- 
'  ipeet  the  pursuer  has  brought  specially  under  reduction  the  mi- 
'ante  sobscribed  by  her  on  23d  January  1837,  subsequent  to  her 

*  hosbaiid's  death,  as  well  as  the  receipts  granted  by  her  to  the  de- 
'faados  on  24th  January  and  13th  March  1837,  while  both  par- 

*  ties  appear  to  set  forth  on  record  that  they  have  parole  proof  to 

*  adduce  in  reference  to  the  plea  of  homologation,  in  addition  to 
'  aaj  l^pd  plea  deducible  from  the  said  documents  as  they  stand, 
'  lemits  the  case  to  the  Jury  Roll,  with  the  view  of  having  an  issue 
'|cepaied  in  reference  to  the  said  documents,  or  otherwise  in  re- 
*&veMe  to  the  plea  of  homologation,  if  the  defenders  are  to  sup- 
^poct  the  same  by  any  other  evidence  than  the  documents  in  pro- 

afiird.' 


The  pursuer  reclaimed^  praying  the  Court  ^  to  recall  the  said 

*  iaIerlocuUv  in  so  £ftr  as  it  remits  the  case  to  the  Jury  Roll ;  to 
« Gad  that  the  minute  and  receipts  founded  on  by  the  defenders 

*  fern  DO  legal  bar,  in  the  circumstances,  to  prevent  the  pursuer 

*  froaclainuDgher  legal  rights  as  concluded  for  in  the  action ;  and, 
'  tlMftfare,  to  repel  tl^e  defences,  and  decern  in  terms  of  the  reducr 
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6  D«c.  1838.  <  tive  conduBioDs  of  the  original  and  supplementary  summonses, 

^^^y^^  *  with  expenses :  Quoad  ultra,  to  remit  to  the  Lord  Ordinary  to 

M*Grigw*9  '  proceed  farther  in  the  case  as  shall  be  just ;  or  to  do  otherwise 

Trustees.  <  in  the  premises  as  to  your  Lordships  shall  seem  meet/ 

At  advising,  the  Solicitar^General  objected,  that  such  a  reclaim- 
ing note  was  incompetent,  by  55  Geo.  III.  c.  42,  §  4  ;  59  Geo.  IIL 
c.  35,  §  15  ;  6  Geo.  IV.  c,  120,  §  15;  Battersby  v.  Caldwell, 
S.  and  D.  iii.  36  ;  Sir  J.  Boswel^  Jan.  27.  1838,  D.  B.  M.  xvi. 
395 ;  Ralston  v.  Farquharson,  June  30.  1829,  S.  and  D.  vii.  812. 
This  case  was  not  taken  out  of  the  general  rule,  because  there  were 
other  findings  in  the  pursuer's  favour  in  the  interlocutor,  but  which 
had  not  been  reclaimed  against,  and  were  therefore  final.  This 
was  simply  a  reclaiming  note  against  an  interlocutor  remitting  to 
the  Jury  Roll. 

Dean  of  Faculty  (Hope)  answered — There  is  no  decemiture  by 
the  Lord  Ordinary  in  terms  of  the  conclusion  of  the  summons. 
There  is  only  one  conclusion  for  reduction,  and  that  has  not  been 
exhausted,  as  was  done  in  Ualston's  case.  That  conclusion,  in  so 
far  as  applicable  to  the  minute  and  receipt,  has  merely  been  remit* 
ted  to  the  Jury  Roll. 


Opinion  of 
Couri. 


Lord  Mackenzie* — The  words  of  the  15th  section  of  the  Act  of 
Parliament  are  very  peremptory  and  quite  express,  that  in  no  case 
of  an  interlocutor  of  a  Lord  Ordinary  remitting  to  the  Jury  Roll 
can  you  reclaim. 

I  remember,  at  one  time  in  the  Outer-House,  it  was  usual,  to  ea- 
deavour  to  get  the  better  of  them,  to  enrol  the  case  to  consider 
whether  it  should  be  remitted  to  the  Jury  Roll  or  not ;  and  after- 
wards it  was  held  that  the  clause  was  obviated,  by  inserting  in  the 
remit  findings  on  the  law  or  relevancy. 

Here,  however,  nothing  is  complained  of  but  the  remit  to  the 
Jury  Court,  the  other  findings  being  final.  I  think  the  note  is  in- 
competent under  the  provisions  of  the  statute,  as  it  stands  clear  of 
ail  the  other  findings.  The  remedy,  however,  is  easy.  When  the 
case  comes  before  the  Lord  Ordinary  in  the  Outer-House,  sitting 
on  the  Jury  Roll,  objections  may  be  taken ;  and  against  his  finding 
on  them  it  is  quite  competent  to  reclaim. 

Lord  Corehatise, — I  am  entirely  of  the  same  opinion.  There  is 
here  no  finding  complained  of  but  the  remit ;  and  it  is  incompetent  by 
sect.  15.  to  review  such  an  interlocutor.  It  would  render  sect.  15. 
nugatory  if  parties  were  allowed  to  say,  the  Lord  Ordinary  should 
have  found  something  more,  for  in  every  case  the  clause  might 
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Am  be  eisfly  e?aded.     The  remedy  in  this  case,  however,  is  ob-  6  Dec  1838. 

Lard  GSHes. — I  concur  in  that  opinion,  for  the  reasons  stated  M^Grigor's' 
bj  ?Qir  Lordships.  iVustees. 

Tk  Lord  President  was  absent. 
He  Cturt  refused  the  note  as  incompetent.  Jud^enu 

Ud  (Mbniy,  Oma^kame.  Act  Dean  tfFac  (Hopit)  J,  Andentm.  Alt. 

Sd^Gm.  {Rm&afiirdy}  P.  Hobertsony  BusM.  IToCAenpooM  j-  Mach^  M^  S. 

miJiAgi  Bomald,  S.  &  C.  Agents.  £>.  Clerk. 

C.  G.  R. 


FIRST  DIVISION. 

No.  XXIL  Itk  December  1838. 

JOHN  KER  AND  H.  G.  DICKSON,  W.  S.  (Rocheid's 

Trustbes,) 
against 

JAMES  RUSSELL. 

TiusTBEs. — Title  to  pursue. — Non-entry. — Process. — Ju- 
dicature Act,  6  Geo.  IV.  c.  120,  §  2. —  Terms  in  which  the 
tide  of  the  pursuers  was  sufficiently  set  Jbrth  in  the  summons^ 
«dl  a  reference  to  their  recorded  infeftment, 

Tidef  of  wbmtary  trustees^  which  were  held  as  stcfficient  to  entitle 
daa,  at  superiors^  to  pursue  an  action  of  reductum-vrnprobation 
ssd  dedarator  qfnonrcntry  ojgaxnst  a  vasscd  infeft. 

Thi  late  James  Rocheid  of  Inverleith,  as  croMm  vassal  of  two  Namtive. 
Kpante  and  distinct  subjects  forming  parts  of  the  estate  of  Dam- 
dKster,  (which  consisted  of  four  portions,)  executed,  in  1784,  a 
bpoaticm  of  one  of  his  portions  in  favour  of  Francis  Anderson, 
'.  S.,  who,  after  infeftment,  did,  with  consent  of  Mr  Rocheid,  exe- 
tite,  m  1786,  a  disposition  thereof,  in  favour  of  Mr  William  Waite, 
lobebdd  feu  of  Anderson.  In  1797,  Mr  Rocheid  conveyed  the 
tdier  snliject  to  Mr  Waite,  by  disposition.  Waite  was  infeft  in  both 
tf  these  subjects  in  1818 ;  and,  on  9th  June  1823,  he  executed  a 
tnst-dispoation  of  both,  for  behoof  of  creditors,  in  favour  of  the 
«e  Patrick  Cockbum,  accountant,  who  was  infeft  on  the  same 
4»y.  Cockbum  sold  the  subjects  to  Stuart  of  Dunearn,  who,  with- 
out taking  infeftment,  executed,  in  1826,  a  dbposition  in  favour  of 
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7  Dec.  1838.  the  late  James  Russell^  in  liferent,  and  of  the  defender,  his  eldest 
son,  in  fee ;  on  which,  and  on  the  assignation  of  the  precept  in 
Cockbum's  disposition  to  Stuart,  the  defender  and  his  father 
were  infefk  on  the  24th  March  1826.  On  the  death  of  his  father, 
the  defender  having  entered  into  the  full  enjoyment  of  the  property, 
sold  the  estate  of  Damchester,  in  1838,  to  the  trustees  of  the  liUe 
Walter  Dickson  of  Chatto. 

In  1815,  Mr  Rocheid  obtained  a  crown  charter  of  resignation 
and  confirmation  of  the  entailed  and  unentailed  lands  of  Inverleith, 
and  of  the  two  portions  of  Damchester,  in  which  charter  it  was 
narrated,  that  Anderson  had  reconveyed  to  him  the  subject  dis- 
poned in  1784,  by  a  disposition  dated  26th  June  1815,  on  which 
Rocheid  was  infeft  on  the  30th  of  that  month.  In  1822,  Rocheid, 
on  the  narrative  of  his  wish  and  desire  to  provide  for  the  payment 
of  his  debts,  executed  in  favour  of  the  pursuers  a  trust^sposition, 
(U^,)  of  his  liferent  right,  use  and  possession  of  certain  portions 
of  his  entailed  estate  of  Inverleith ;  (2c^)  of  the  just  and  equal 
half,  or  two-fourth  parts  of  the  entailed  lands  of  Damchester,  as 
the  same  are  more  particularly  described  in  the  deed  of  entail ; 
(Sdy)  in  the  fourth  part  of  the  unentailed  portion  of  Inverleith,  and 
in  two-fourths  of  the  fee-simple  lands  of  Damchester.  The  deed, 
besides  containing  a  general  power  to  exercise  all  the  rights,  and 
to  levy  all  the  casualties  of  superiority,  entitled  the  pursuers  ^  to 
^  raise  and  carry  on  all  actions  which  may  become  necessary  at  my 

*  instance,  or  at  the  instance  of  my  said  trustees,  and  to  defend  aU 

*  actions,'  &c.  Power  was  conferred  on  the  trustees  to  feu  out  the 
entailed  and  unentailed  lands  of  Inverleith ;  *  as  also,  with  power 

*  to  my  said  commissioners  t^  enter,  receive  and  admit  vassals 

*  and  heritable  tenants  to  me  in  the  said  lands  of  Inverleith,  entail- 

<  ed  as  well  as  unentailed,  and  to  make,  grant,  subscribe  and  de- 

<  liver  to  them  all  such  charters,  precepts  of  clare  constat,  and 

<  other  writs,  as  may  be  requisite  and  necessary  for  fully  vesting 

<  and  establishing  the  right  and  title  of  the  said  lands  in  the  per- 
^  son  of  the  said  vassals,  in  the  same  manner,  and  as  effectually  as 

<  I  could  do  myself.'  No  such  power  was  expressly  conferred  on 
the  tmstees  with  respect  to  the  portions  of  Damchester.  On 
the  death  of  Mr  Rocheid,  the  pursuers  took  infeftment,  on  the  8th 
of  December  1832,  on  a  charter  of  resignation  from  the  Crown;  and 
having  called  on  the  defender  to  enter  as  vassal,  and  to  pay  them 
a  year's  rent  by  way  of  composition,  which  he  having  refused  to 
do,  they  brought  the  present  action  of  reduction-Improbation  aod 
declarator  of  non-entry,  libelling  that  they  ^  stood  heritably  infeft 
^  and  seised  in  all  and  whole  the  two  just  and  equal  fourth  parts 

*  of  the  lands  of  Damchester,  called  the  town  and  lands  of  Darn- 
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r,  eomprehending  the  croft  of  land  called  Baillie  Croft,  the  7  Dec.  I89B/ 
*  kids  eaOed  the  common  of  Damchestery  and  others,  in  the  houses,  J^^"Xt^^ 
^  Uggings,  &C.  lying  by  annexation  within  the  barony  of  Kilsyth  and  TrasteM  v. 
*dBifiom  of  Berwick,  all  as  more  particularly  described  in  an  RuueU. 
'kKnawot  of  sasine  in  favour  of  the  pursuers,  dated  the  8th,  and  Narrative, 
^nnried  in  the  General  Register  of  Sasines  at  Edinburgh,  the 
<  17tli  days  of  December  1 832.' 

The  defender  lodged  the  following  preliminary  defences : 
Itf,  The  summons  is  irregular,  under  the  act  6  Geo.  IV.  c.  120,  Defender's 
{ 2,  as  die  description  of  the  lands  in  which  the  pursuers  aUege  ^ 
ikj  stand  infeft  is  too  vague ;  for  as  the  lands  of  Damchester  are 
aov  difided  into  four  distinct  and  separate  portions,  it  does  not 
afpar  od  the  face  of  the  summons  in  which  two  just  and  equal 
favtli  parts  the  pursuers  are  infeft,  and  the  reference  to  the 
■■Kis  not  sufficient. 

24  That  as  the  voluntary  trust-deed  does  not  confer  any  power 
M^trostees  to  enter  vassals  in  the  lands  of  Damchester,  that 
psvff  can  only  be  exercised  by  the  truster  or  his  heirs,  and  is  not 
is  k  inferred  from  a  similar  power  applicable  to  another  estate, 
lie  right  of  the  pursuers  is  of  a  very  limited  and  temporary  charac^ 
ter,  and  is  merely  a  burden  on  the  right  of  the  truster,  and,  like  that 
of  heritable  creditors,  would  come  to  an  end  on  the  debts  being 
t^  The  right  of  superiority  remained  in  hsereditate  jacente  of 
Aetmster,  whose  heir-at-law  is  the  superior,  and  who  could  extin- 
pask  the  title  of  the  pursuers  by  paying  Mr  Rocheid's  debts ;  and 
kvns  pleaded  that  the  summons  ought  to  be  dismissed  as  irregular 
sad  incompetent,  and  that  the  pursuers  had  no  title  to  insist. 

The  pursuers  answered — 1st,  The  summons  is  sufficiently  pre-  Puntters* 
tte,  as  it  refers  to  an  infeftment  which  is  not  pro  indiviso,  but  in  ^^^ 
^  two  portions  of  the  lands  of  Damchester. 

H  The  trustees  have  a  general  power  of  feuing  and  disposing 
rf  the  lands,  which  entitles  them  to  enter  vassals ;  and  in  virtue 
^  thdr  crown  charter  and  sasine  they  are  in  titulo  to  pursue  a 
feelsntor  of  non-entry. 

The  Lord  Ordinary  (7th  July  1838)  pronounced  the  following  Lord  OrdU 
'iitelocntor:  <  The  Lord  Ordinary  having  heard  counsel  on  the  ^"•^^^^^ 

*  prdiminaiy  defences,  Uf,  Repels  the  first  of  these  defences,  in  re- 
^  1^  that  the  pursuers'  title  appears  to  be  set  forth  in  very  distinct 
•terms,  and  with  a  very  precise  reference  to  their  infeftment  on  re- 

*  oord  m  the  summons,  and  no  other  objection  is  stated  thereto ; 
*W  reserves  to  the  defender  to  dhow,  in  the  discussion  on  the 
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7  Dec.  18S8.  *  merits,  that  his  lands  do  Dot  fall  within  the  description  of  those 
^*^V^^    <  libelled  on  in  the  summons :  2dl  Repels  the  second  and  third 
TruMmv.       '  preliminary  defences,  in  respect  that  the  pursuer's  title  consists 
Rusfeii.  <  of  a  tru8t*disposition,  containing  procuratory  and  precept  in  their 

Lord  Ordi-  *  favour,  which  trust  is  not  alleged  to  be  discharged  or  terminated; 
n«ry*s  Inter-  <  and  whcn  followcd,  as  here,  by  crown  charter  and  sasine,  vesting 
^^  ®'"  *  them  with  the  superiority  immediately  under  the  Crown,  entitles 

^  the  pursuers  to  exercise  all  the  rights,  and  to  levy  all  the  casual- 

*  ties  of  superiority,  as  well  as  specially  '  to  raise  and  carry  on  all 
**  actions  which  may  become  necessary  at  my  instance,  or  at  the 
^<  instance  of  my  said  trustees,  and  to  defend  against  all  actions,' 

<  &c. :  And  in  respect  the  defender  states  that  he  is  not  to  acquiesce 

*  in  this  interlocutor,  finds  him  liable  in  the  expenses  of  this  dUs- 
'  cussion,  and  remits  the  account  thereof,  when  lodged,  to  the  Audi- 

*  tor  to  tax  and  report.' 

Note.  Note, — <  This  case  appears  to  be  a  very  clear  one.     It  is  thought 

*  that  the  pursuer's  title  is  set  forth  in  the  summons  with  sufficient 

*  precision,  and  in  a  better  form  than  if  it  had  been  more  lengthily 

*  narrated.     If  the  defender  shall  deny  that  he  holds  any  part  of  the 

<  lands  narrated  in  the  libel,  that  will  be  a  good  defence  on  the 

<  merits. 

<  As  to  the  objection,  that  the  trust-deed  contains  no  powers  of 

*  entering  vassals  in  the  unentailed  portions  of  Inverleith  or  Dam- 

*  Chester,  the  Lord  Ordinary  is  of  opinion  that,  when  the  pursuers 

*  hold  a  disposition  with  procuratory  and  precept  giving  them  power 

*  to  sell  the  whole  estates  either  publicly  or  privately,  as  well  as  to 

<  carry  on  all  actions  respecting  them,  that  carries  by  implication  a 

<  power  to  enter  vassals,  minus  inest  majore ;  and  the  pursuers,  by 

<  their  crown  charter  and  sasine  thereon,  are  in  a  situation  to  en- 

<  force  their  right 

<  The  argument  of  the  defender,  that  the  truster  has  an  interest 

*  in  the  estates,  notwithstanding  the  g^ranting  of  the  trust-dispoii- 

*  tion,  is  quite  inapplicable  to  this  case.     He  undoubtedly  had  a 

*  right  to  continue  on  the  old  roll  of  freeholders,  till  the  procuratory 

<  of  the  trust-disposition  was  executed,  and  perhaps  till  another  crown 

<  vassal  was  actually  infefi  ;  but  he  could  never  insist  on  acting  as 

<  superior  to  any  effect,  after  other  parties  were  infeft  under  the 

*  Crown,  and  in  opposition  to  these  parties. 

*  In  like  manner,  an  adjudication  against  a  reverser  is  held  good' 

*  to  carry  any  subjects  not  alienated  by  the  trustees,  after  the  trust 

*  is  terminated.     But  that  can  never  impede  the  trustees  in  any  of 

<  their  rights,  during  the  currency  of  the  trust.     If  the  defender's  ar- 

<  gument  were  correct,  a  defender,  after  granting  a  trus^  disposition 

<  with  procuratory  and  precept,  might  withhold  his  consent  to  a  de- 
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<«Bd  agiiiHt  a  vattal,  and  prevent  his  trustees  from  levying  va-  7  Dec  laas. 
< InUe  cuoaldes of  soperiorit y  for  the  purposes  of  the  trust*    Such    *^-^t^^^ 
*tficssppearBalU^ther  untenable,  and,  if  sustained,  would  be  a  xniatMsv. 
'nqr  ierioos  and  inconvenient  precedent  in  all  trusts,  (now  not  of  KotMil. 
^■ic^Dt  oecarrence,)  which  comprehended  feu-duties  or  casual-     ^^ 
<thflf  false  to  creditors  and  others  interested  in  property  of  this 
'faeripdoo/ 
The  defendo*  redaimed. 

ImI  Madtenzie. — I  think  the  Lord  Ordinary  is  quite  right.    It  Opinion  of 

isfBle  dear  from  the  terms  of  the  summons  what  lands  are  meant. 

Tkoe  is  a  sufficient  specification  of  them,  and  a  reference  to  the 

one  00  which  the  trustees  are  infeft,  so  that  any  doubt  which 

■fhft  odierwiae  have  existed  is  removed.     On  the  other  objection 

l^  these  trustees,  bemg  vested  with  power  to  dispone  the  lands 

adfnnt  feus,  must  hare  power  to  enter  vassals :  that  is  just  an 

tftrf  ordinary  administration.     And  on  the  whole  I  agree  with 

At  Lflni  Ordinary. 

IV  other  Judges  concurred. 

Lari  Prwdent  was  absent. 

The  Qnat  adhered^  with  additional  expenses.  Judgment. 

\mA  (MiMry,  Cmmghame.  Act.  SoL-Gvi.  {Ryilurfiard,)  M'NaU,  and  a 

^fon.  Ale  Dean  ofFae.  (Bope,)  locry,  Kw  4r  Diehon,  W.  S. 

■d  iSAtim-Cnags,  Wardhm  jr  Deitdd,  W.  S.  Agents.     B.  Clerk. 

C.  G.  R. 


SECOND  DIVISION. 

No.  XXIII.  1th  December  1838. 

CAPTAIN  D.  MACINTOSH'S  TRUSTEES 

against 

nUNCIS  HAMILTON'S  CREDITORS  and  MRS  F. 
HAMILTON  AND  CHILDREN. 

HvtBiKD  AND  WivB. — Jus  Mariti. — Lboitim. — Questicn  raised 
■^  e  testator  hamng  directed  his  whole  estate  and  effects  to  be 
fssi^  divided  by  trustees  among  his  childreUj  the  shares  of  his 
^iten  to  be  secured  to  them  m  liferent  aUenarly^  and  to  their 
^Udrtnin^f  exduding  the  jus  maritij  and  diligence  of  husbands* 
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7  Dec.  I8S8. 


Macintosh's 
Trustees  o. 
Hamilton's 
Creditors  and 
Others. 


creditors  ;  and  one  of  the  daughters  hamng  entered  into  a  postnup- 
tial contract,  whereby  she  aligned  to  her  husband  her  share  of  her 
mothers  part  of  the  goods  m  communion^  and  with  power  to  the  said 
husband  to  accept  or  to  repudiate  her  father^ s  settlement ;  and  the 
husband  having  accordingly  renounced  the  provisional  daims  of 
Ms  .nfe,  ZTL,  Herder's  tnuteesfar  L  legal  cU^inu  ;  J 
the  wife  having  thereafter  revoked  the  postnuptial  contract,  as 
donatio  inter  virum  et  uxorem,  and  claimed  her  provisions  under 
her  father's  trust-settlement,— found,  in  a  competition  betwixt  the 
husband's  creditors  claiming  the  wife's  legal  rights^  and  the  wife 
insisting  for  the  separate  provisions  payable  to  her  and  her  chil^ 
dren,  (after  a  hearing  and  consultation  with  the  whole  Court,) 
that,  in  the  circumstarwes  of  the  case,  the  mutual  claims  of  the  hus^ 
band  and  his  creditors  and  of  the  wife  did  not  admit  of  any  adjust" 
ment  or  dimsion  of  the  fund  betwixt  them  being  made  by  the  Court, 
and  the  claim- of  the  wife  was  preferred. 


Narrative.  The  late  Captain  D.  Macintosh,  on  17tb  January  1824,  executed 
a  trust^eed  and  settlement,  whereby,  after  providing  for  his  debts, 
he  directed  his  fortune  to  be  divided  equally  among  his  children, 
(three  daughters  and  a  son,)  the  shares  of  the  daughters  to  be  se- 
cured to  them  in  liferent  allenarly,  and  the  children  in  fee,  excluding 
the  jus  mariti  and  diligence  of  husbands'  creditors,  by  a  clause  in 
the  following  words :  *  And  I  farther  declare,  that  the  several  shares 
of  my  said  means  and  estate,  which  shall  be  so  allocated  for  my 
daughters,  shall  be  lent  out  and  secured  on  good  security,  in  name 
of  my  said  daughters,  or  survivor  of  them,  along  with  my  said 
trustees  or  their  foresaids,  for  the  use  and  behoof  of  my  said 
daughters  in  liferent  allenarly,  and  their  lawful  children  in  fee, 
the  fee  being  to  be  divisible  among  the  children,  by  any  deed  of 
the  mother,  or  failing  such  writing  being  executed,  to  be  divided 
among  the  children  equally  and  proportionally,  share  and  share 
alike ;  declaring,  that  such  of  my  said  daughters  as  shall  have 
arrived  at  majority,  and  shall  leave  no  lawful  children,  shall,  not- 
withstanding, have  right  to  dispose,  by  will  or  settlement,  of  the 
whole  provisions  in  their  favour ;  but  on  failure  so  to  test,  the 
same  shall  devolve  to  their  surviving  brothers  and  sisters,  inclu- 
ding the  issue  of  such  of  them  as  have  deceased,  for  their  parents' 
share,  equally  and  proportionally ;  and  in  the  event  of  the  death 
of  any  of  the  said  children  before  their  arrival  at  majority  or  mar- 
riage, as  aforesaid,  I  appoint  the  share  or  shares  of  the  deceaser 
or  deceasers  to  accresce  to  and  belong  equally  to  the  survivors  of 
them.  And  farther,  I  declare,  that  in  case  my  said  daughters 
before  named  shall  marry,  their  respective  husbands  shall  have  no 
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or  right  to  interfere  with  the  proyisions  before  conceiyed  7  Dvc.-1838. 
*  n  ibar  &TOiir,  nor  shall  the  same  be  subject  to  the  diligence  of    ^«^v^ 
« lUr  mditora,  the  jus  mariti  and  right  of  adndnistratidn  of  their  t^b^^J* 
*«ilrespectiye  husbands  being  hereby  expressly  secluded/  Hamilton's 

(jptoio  Maeintosh's  eldest  daughter,  (while  in  minorityO  married  ^^ ''"'' 
MrFnndt  Hamiltim,  W.  S.  on  2d  Noyember  1829,  without  any      — - 
contract,  the  father-in-law,  on  the  marriage-day,  in-  ^'"^*^^ 
a  note  for  L.500,  addressed  to  Mr  Hamilton. 
Captain  Macintosh  died  on  7th  March  1830,  leaving  the  afore- 
aaiil  trHt«ttlement,   but  without  haying  made  payment  to  his 
higher,  Mrs  Hamilton,  of  any  sum  that  might  be  due  to  her  as 
MS  sf  the  next  of  kin  of  her  deceased  mother,  Mrs  Macintosh,  or 


Apoatnoptial  contract  was,  on  26th  May  1830,  entered  into  be- 

Inei  Mr  and  Mrs  Hamilton,  (she  still  a  minor,)  whereby  she 

ipnlif  assigned  her  share  of  her  mother's  part  of  the  goods  in 

to  her  husband,  and  with  power  to  him  to  accept  or 

her  fiuber's  settlement,  and  pursue  for  legitim. 

Ok  14th  October  1831,  Mr  Hamilton  repudiated  the  settlement 
iy  Captain  Macintosh,  and  thereafter  brought  an  action  against  the 
Chpida's  trustees  for  both  claims  of  legitim,  and  of  the  share  of 
gaidiiB  commanion,  upon  which  his  creditors  arrested. 

Qb  lOtb  Febroary  1832,  Mrs  Hamilton,  upon  advice,  revoked 
,  tk  above  postnuptial  contract,  as  donatio  inter  virum  et  uzorem, 
"Vkrebysiie  specially  revoked  and  recalled  the  *  conveyance  by 
*as  ts  the  said  Francis  Hamilton,  in  the  whole  heads,  clauses, 
^taar  and  contents  thereof,  with  all  that  has  followed  or  may 
'6Bow  thereopon,  in  the  same  manner  as  if  the  same  had  never 
*ksen  entered  into  by  me.  And  farther,  I  do  hereby  ratify  and 
*ippraye  of  the  deed  of  settlement  executed  by  the  said  deceased 
'Cbptaro  Donald  Macintosh,  my  father,  and  accept  of  the  provi- 
*MBS  therein  made  for  me  in  lieu  of  all  claim  I  may  have  for  legi* 
*tiai  or  bairns'  part  of  gear,  which  I  hereby  renounce  and  dis-^ 
•cfcarge.' 

Od  27th  April  1832,  the  present  action  of  multiplepoinding  was* 
kfaght  by  certain  creditors  of  Mr  Hamilton,  iu  name  of  Captain 
Madatosh's  tmsteesy  for  the  distribution  of  the  Captain's  estate 
vrier  the  conflicting  interests  arising  out  of  the  foresaid  proceed- 
iop.  Chnms  were  lodged  for  Mr  Hamilton  and  for  his  creditors. 
CpsD  the  motion  of  Captain  Macintosh's  trustees,  a  curator  ad  litem 
vai  appointed  for  Mrs  Hamilton  and  her  children,  and  thereafter 
iaeponte  eorator  ad  litem  was  appointed  to  attend  to  the  interests 
of  Mn  Hamilton  individually. 

The  queitionof  difficulty  in  this  acdoo,  and  which  puzzled  the 
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7  Dec  1838,  Coart,  was  raised  by  the  following  claim  for  Mrs  Hamilton,  viz. 
that  the  trustees  under  the  settlement  of  the  late  Captain  Macintosh 
be  found  entitled  to  lend  out  and  secure,  for  the  use  and  behoof  of  the 
claimant  in  liferent  and  her  children  in  fee»  the  share  of  the  funds 
and  estate  bequeathed  to  the  claimant  and  her  children,  and  that 
exclusive  of  the  jus  mariti  of  the  olaimaot's  husband,  all  in  terms  of 
the  said  deed  of  settlement 

The  husband  and  creditors  lodged  claims  adverse  to  those  of  Mra 
Hamilton. 


Macintosh's 
Trustees  v, 
HaroUtons 
Creditors  and 
Others. 

Narratife. 


Creditors* 
Fleas. 


The  creditors  pleaded  on  record,  that, — I.  Mr  Hamilton  was  en** 
titled,  jure  mariti,  to  his  wife's  legitim,  and  her  share  of  her  mother's 
executry.  2.  Having  judicially  claimed  his  wife's  legitim,  in  vir« 
tue  both  of  his  jus  mariti  and  the  postnuptial  contract  of  marriage, 
empowering  him  to  repudiate  the  settlement,  and  to  make  the  claiiD» 
he  could  not  be  affected  by  Mrs  Hamilton's  revocation  of  the  post* 
nuptial  contract  after  that  date.  Such  revocation  could  not  defeat  hia 
claim  to  the  legitim,  even  although  he  had  not,  by  his  marriage, 
acquired  right  to  it.  At  least,  in  a  question  with  his  creditors,  it 
must  be  held  that  Mrs  Hamilton,  with  his  consent,  made  her  elec* 
tion  to  claim  her  legal  provisions,  and  that  having  claimed  them 
through  him,  the  legitim,  from  that  time  at  least,  belonged  to  hia» 
and  his  creditors,  so  as  to  bar  her  from  afterwards  ratifying  the 
settlement  of  her  father  to  their  prejudice.  3.  One^^third  of  the 
goods  in  communion  between  Captain  and  Mrs  Macintosh  belonged 
to  Mrs  Macintosh's  next  of  kin,  and  the  legitim  was  one-half  of  Cap- 
tain Macintosh's  personal  property,  computed  as  at  the  time  of  hia 
death,  after  deducting  his  debts,  deathbed  and  funeral  charges. 
4.  In  the  division  of  the  legitim,  the  heir  was  not  entitled  toany  share, 
unless  he  collated  the  heritable  estate  excepted  from  the  trust-con- 
ve3rance.  5.  The  trustees  of  Captain  Macintosh  were  not  entitled  to 
demand  collation  of  the  sum  given  or  paid  by  the  Captain  to  Mrs 
Hamilton  at  or  immediately  after  Mr  Hamilton's  marriage;  (1.) 
because  there  was  no  claim  for  legitim  made  by  the  younger  children 
of  Captain  Macintosh,  so  as  to  raise  the  plea  of  collation  ;  and,  (2.) 
because  the  sum,  of  which  collation  was  sought,  was  a  gift  to  Mr 
Hamilton  himself.  At  most,  that  sum,  if  not  held  to  have  been 
a  donation  to  Mr  Hamilton,  must  be  viewed  as  a  prmcipuum  toc 
Mrs  Hamilton,  or  presumed  to  have  been  paid  to  account,  or  in  ex- 
tinction of  Mrs  Hamilton's  claim  as  one  of  her  mother^s  next  of 
kin.  6.  The  fund  in  medio  belonged  to  Mr  Hamilton,  and  to  tbo 
ehiimants  as  his  creditors,  so  far  as  their  claims  extended. 


Mra  Hamilton  pleaded — I.  That  she  was  entitled,  in  terms  of  her 
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tettlenenty  to  have  the  share  of  his  fiinds  and  estate,  pro-  7  Dec.  1839. 
fiied  bf  him  for  the  claimant  and  her  children,  laid  out  and  se*  jvT^J^^ 
cared  for  her  separate  use  and  benefit,  and  that  of  her  children,  ivusteet  v. 
3.  The  pottnoptial  contract  of  marriage  was  revocable,  and  revoked  ? '^'^  '  ^ 
kf)mt  tkesarae  being  a  donatio  inter  virum  et  uzorem.   3.  Neither  others. 
At  kafaand,  nor  his  creditors  as  in  his  right,  could  repudiate  the  j^^^^  m 
•ecdenieoti  tbe  same  having  been  ratified  and  confirmed  by  her ;  ton  •  Picas.  . 
Ifeitteopled  repudiation  being  contrary  to  the  testator's  intention, 
aid  iBJttTioiis  to  Mrs  Hamilton  as  the  legatee,  and  the  repudiation 
iSeetiiig  tbe  interest  of  the  children  as  third  parties  interested  in 
theaettleoient    4.  Even  though  the  husband,  or  his  creditors,  were 
to  neceed  in  carrying  off  the  whole  or  any  part  of  the  property 
iadaed  fiir  the  claimant's  children,  that  would  not  found  the  chil- 
dfco  ia  a  daim  of  indemnification  or  compensation,  out  of  any  of 
ihefivndons  either  destined  to  the  claimant  by  the  settlement,  or 
Moagiag  to  her  by  law. 

hmkt  to  have  all  proper  parties  in  Court,  and  with  the  view 
rf  fokding  the  infant  children  of  Mr  Hamilton,  in  terms  of  an 
9ffmabment  of  tb^  Court,  appearance  was  made  in  the  course  of  tbe 
fMRcdbgi  for  the  children,  in  whose  behalf  it  was  among  other 
i«fpfkaded — !•  Captain  Macintosh  having  included  in  his  settle-  Children's 
ant  the  whole  fond  now  claimed  in  right  of  Mrs  Hamilton,  and  il  ^^ 
Usg  his  desire  and  intention  to  limit  her  to  the  liferent  use  thereof 
doariy,  and  to  provide  the  fee  of  the  whole  to  the  claimants,  and 
k  haviog  auMie  a  settlement  in  these  terms,  any  act  of  hers,  (or  for 
vUch  the  was  responsible,)  appropriating  to  herself,  (or  husband,) 
the  fee  so  destined  to  the  claimants,  entitled  them  to  be  indemnified 
^  of  the  other  provisions  destined  to  her  by  the  settlement ; 
H'Alister,  29tb  June  1827,  F.  C.  2.  If  Mrs  Hamilton's  legitim,  &c. 
VCK  Boir  carried  off,  this  was  an  act  reprobatory  of  the  settlement, 
a  a  question  with  the  children,  whose  provisions  were  thereby 
(Kitiy  diminished ;  and  they  were  entitled  to  object  to  her  appro- 
ktiag  tbe  settlement  by  claiming  the  liferent  of  their  fee  thus  di« 
■isiihed;  Dnndas,  14th  Jan.  1829;  Alexander, .  1st  July  1829. 
^  The  farther  provisions  in  Savour  of  Mrs  Hamilton  subsisted  in  any 
Ration  with  her  brothers  and  sisters,  as  to  whom  she  did  not 
'cfeitaoy  intention  of  the  testator.  But  if  these  provisions  accrued 
to  her,  they,  tbe  children,  had  the  same  right  in  regard  to  them 
«  in  legard  to  her  liferent  of  their  diminished  fee.  4.  The 
*Uasnto  were  entitled  to  be  indemnified  out  of  the  provisions  in 
fcvoor  of  Mrs  Hamilton,  (so  far  as  these  would  go,)  for  the  loss  ac*» 
tiiiag  to  them  firom  the  enforcement  of  tlie  claims  now  made  in 
Tirtae  of  her  rights. 
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The  Lord  Ordinary  ordered  cases  on  the  questions  raised,  with 
which  he  made  avisandam  to  the  Court,  along  with  the  following 
note: 

N(^. — ^  Though  the  Lord  Ordinary  has  formed  a  decided  opi- 
nion on  some  points  in  the  cause,  he  thinks  that  the  most  im- 
portant question  involved  is  one  of  difSculty ;  and  as  the  decision 
of  it  in  one  way  would  supersede  altogether  several  of  the  other 
points,  which  it  would  be  necessary  to  determine  if  an  q[>po8ite 
judgment  were  pronounced,  he  thinks  that  it  will  be  most  con- 
venient, for  saving  expense  to  the  parties,  that  the  cause  should 
be  reported  without  a  judgment  But  he  will  subjoin  a  short 
statement  of  the  views  which  occur  to  him  : 
M.  He  is  of  opinion  that,  under  the  authority  of  the  case  of 
Milligan,  Feb.  9. 1826,  and  other  cases,  the  claim  to  a  share  of  the 
goods  in  communion,  at  the  death  of  Mrs  Hamilton's  mother^ 
does  not  vest  in  her  without  confirmation. 
*  2.  He  is  of  opinion,  that  though  Mr  Hamilton,  jure  mariti, 
may  be  entitled  generally  to  apply  for  confirmation  in  his  wife's 
name,  it  is  assumed,  in  the  decision  reported  by  Elchies,  A.  v.  B. 
Nov.  29.  1743,  {Husband  and  Wife^)t\i^i  the  wife  may  object  to 
this  on  came  Bhoumy  and  expressly  held,  that  he  must  find  caution, 
at  any  rate,  against  all  loss  to  her  from  such  confirmation ;  and 
the  Lord  Ordinary  thinks  that,  in  the  present  case,  the  loss  and 
injury  to  the  wife  are  manifest  But  it  is  a  question  not  abso- 
lutely ruled  by  any  authority,  whether  Much  a  loss,  viz.  the  loss  of 
the  right  in  the  same  fund,  which  is  otherwise  given  to  the  wife, 
exclusive  of  the  jus  mariti,  is,  in  the  circumstances,  a  suflicient 
legal  cause  of  objection,  to  entitle  her  to  prevent  her  name  from 
being  so  used.  The  Lord  Ordinary,  upon  the  analogy  of  other 
cases,  and  especially  of  the  unreported  case  of  Mill,  stated  to  have 
been  decided  by  Lord  Oillies  and  the  Court,  if  correctly  given,  is 
inclined  to  think  that  it  is. 

<  3i  He  is  of  opinion  that,  if  the  claim  to  the  goods  in  com- 
munion be  admitted,  the  sum  of  L.500,  admitted  to  have  been 
given  on  the  marriage  of  Mr  and  Mrs  Hamilton,  ought  to  be  im- 
puted in  payment  of  it,  on  the  maxim.  Debitor  non  praesumitur 
donare.  It  is  true  that,  in  form  and  words,  the  money  was  simply 
given  without  reference  to  any  debt.  But  the  question  is,  wbe- 
Uier,  when  Mr  Macintosh  gave  it,  he  can  be  presumed  to  have 
intended  to  remain  debtor  to  Mr  and  Mrs  Hamilton,  to  the  full 
amount  of  their  share  of  the  goods  in  communion  then  due  ?  It 
is  clear  that  he  had  no  such  intention. 

<  4.  The  claim  for  legicim  involves  the  important  and  difficnit 
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*  qsesdofly  m.  whether  Mr  Hamilton  and  bis  creditors  are  en-  7  Dec.  1838. 
«  oded,  withoat  the  consent,  and  against  the  express  objection  of  ^^""^^^T^ 

*  )lis  Hamilton,  to  insist  in  that  claim,  with  all  the  consequences  Trustees  v. 

*  to  vydi  it  may  lead  in  regard  to  her  personal  interest.  Humihon's 

'  Oi  diis  question,  (1.)  the  Lord  Ordinary  has  no  hesitation  in  othen. 
'  sUflUng,  that  the  postnuptial  contract  ought  to  receive  no  effect,      r^ 

*  hoi  to  be  held  as  legally  reyoked.     In  form,  no  doubt,  it  is  a 
'■■(al  coBtraet,  as  the  deed  was  in  the  case  of  Hepburn.     But, 

*  m  mA  cases,  the  Court  looked  to  the  reciity^  as  appearing  from 

*  the  dffcnnistauces  of  the  case,  and  not  to  the  form  only.     In 

*  Hepbom's  ease,  the  deed  was  a  bona  fide  transaction  for  regu- 

*  tadiig  the  rights  of  the  parties  de  futuro,  in  uncertain  events,  and 

*  ifaeie  w»  00  attempt  to  disturb  it  for  twenty  years.     But  here 

'  It  k  ptipabie  on  the  face  of  the  deed,  that  the  real  object  was,  to 

^pn  the  husband  the  immediate  power  of  inverting  the  settle- 

<  Bntof  his  wife's  father  already  in  operation ;  and  if  she  was  not 

*k«HftDgive  such  power  to  him  to  her  own  injury,  the  Lord 

^  OtioBBj  must  consider  it  as  simply  a  gpratuitous  donation  inter 

*mm  et  uxorem,  taken  from  a  minor,  at  a  moment  when  the 

'iafcttd  must  have  known  that  he  was  verging  to  bankruptcy, 

'and  was  giving  her  nothing  in  return.    He  farther  thinks,  that  if 

'  dte  deed  was  revocable,  as  between  the  parties,  nothing  had  oc- 

^carred  at  the  date  of  the  revocation  to  render  it  incompetent. 

'(2.)  Hot  the  question,  whether  the  husband  has  or  has  not  power 

*  to  chim  the  legitim  in  his  own  right,  without  the  wife's  consent, 
'  aad  agamst  her  personal  interest,  is  still  very  difficult.  The  cir- 
'  cBBHtances  and  the  effect  of  the  claim  ought  to  be  attended  to,  in 

*  order  to  bring  out  the  point  fairly. 

*  The  settlement  of  the  father  is  clearly  such  as  to  demonstrate, 
'  that  he  iniended  it  as  a  settlement  of  the  universitas  of  all  the  pro- 
'  per^  belonging  to  him  at  his  death.  With  the  exception  of  a 
Umall  heritable  subject  of  trifling  value,  he  divides  his  whole  funds 
'eqoally  among  his  four  children ;  but  giving  only  a  liferent  to  the 
'daoghters,  and  the  fee  to  their  children,  and  excluding  the  jus 

*  aariti.  They  were  all  in  the  same  circumstances,  none  having 
'iseharged  tbejegitim.  As  to  intentionj  therefore,  there  cannot 
'kea doubt  that  the  testator  meant  to  divide  all  his  property  as  a 
^fnA  perfectly  free  from  any  separate  claim  by  any  one  child; 
^aad,  from  the  structure  and  import  of  the  deed,  it  is  manifest 
'  that,  though  there  is  no  particular  clause  on  the  subject,  a  claim 
'<rf  legitim  by  one  daughter  must,  if  sustained,  altogether  unhinge 

*  the  settlement,  and  render  it  impossible  at  all  to  carry  it  into  ef- 

*  ^  according  to  the  testator's  intention. 

*  The  chum  of  Mr  Hamilton,  as  soon  as  explained,  is  for  one- 
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half  of  the  whole  free  fund  left  at  Mr  Maointosh'B  death.  For  be 
objects  to  the  heir  claiming  legitim  along  with  him,  unless  he 
collates  the  heritage :  and  he  seems  £Eirther  to  make  the  supposi* 
tion,  that,  if  the  other  children  do  not  entirely  abandon  the  provi* 
sions  in  the  trust-deed^  they  will  not  be  entitled  to  make  any  claim 
on  that  half  as  the  fund  of  legitim.  The  effect,  as  to  Mrs  Ha- 
milton, must  be,  Istf  That  for  certain^  she  must  lose  her  lifarent 
of  one-half  of  the  sum  provided  to  her  by  the  settlement ;  2^ 
That  her  children  must  lose  one^half  of  the  fee  provided  to  them  $ 
and,  d(/.  That  it  will  remain  to  be  determined  whether,  on  the 
one  hand,  either  the  liferent  or  the  fee  of  the  other  half  can  be 
claimed  by  her  or  her  children,  in  respect  of  the  repudiation  of 
the  settlement;  and  whether,  on  the  other,  if  both  were  to  standi 
her  children  have  a  claim  of  compensation  from  the  remaining 
liferent.  The  right  of  the  children  to  the  remaining  fee  osay 
perhaps  be  settled  by  the  late  case  of  Fisher  r.  Dizons.  But  the 
claim  to  the  liferent,  and  the  question  of  compensation,  will  be 
very  doubtful. 

^  There  is  no  doubt  of  the  proposition  put  forward  by  Mr  Ha- 
milton and  his  creditors,  that  the  right  of  legitim  vests  in  the  wife 
ipso  jure,  and  in  general  becomes  available  to  the  husband  jure 
mariti.  This  is  what  creates  the  di£Bculty  of  the  case,  as  ap- 
parently taking  it  out  of  the  principle  of  the  case  of  Aitkens  o. 
Orr,  Feb.  11.  1802,  and  most  of  the  other  cases  referred  to.  But 
the  Lord  Ordinary,  nevertheless,  doubts  whether  it  is  conclusive 
of  the  point  in  the  present  case ;  though  the  right  to  the  legitim 
is  vested  in  Mrs  Hamilton,  the  claim  to  it  must  be  expressly  made  i 
and  in  such  a  case  as  this,  the  act  of  making  it  must  infer  the 
abandonment  or  extinction  of  the  rights  bestowed  on  her  bjf  the 
trust-deed.  The  claim,  therefore,  whether  competent  to  the  hus- 
band without  the  wife's  consent  or  not,  must  be  made  in  her 
right,  and  in  her  name ;  and  then  the  question  is,  whether  the 
husband  is  entitled  so  to  make  the  claim  in  her  right  and  name^ 
not  only  contrary  to  her  express  will,  but  in  circumstances  which 
must  infer  total  ruin  to  herself,  and  perhaps  deprive  her  of  the 
very  means  of  subsistence.  The  Lord  Ordinary  is  unable  at 
present  to  oome  to  that  conclusion.  He  sees  the  diflSculty,  and 
that  there  is  little  authority  on  the  subject.  But  if  he  under- 
stands the  statement  of  the  case  of  Ferguson  and  Mill,  it  does 
come  up  to  the  precise  point,  and  the  answer  made  to  it  is  by  no 
means  satisfactory.  For  the  \»se  is,  that  the  wife  had,  stante  ma- 
trimonio,  realised  considerable  personal  funds,  which  clearly  fell 
under  tlie  jus  mariti.  These  funds  she  had  laid  out  on  heritable 
subjects,  and  had,  by  the  titles,  settled  on  herself  and  her  daugh- 
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« ter,  in  tocli  a  manner  as  to  reserve  a  liferent  to  herself,  and  to  7  Dec.  16.38i 

*  exdsde  tfae  jus  mariti  of  the  daughter's  kuAand.     The  husband     ^^"^V^^ 

*  Ml  dying,  Ferguson,  the  daughter's  husband,  brings  his  action,  ^„s'^^^ 
^dniif  two-thirds  of  the  property,  or  the  value  of  it,  as  in  place  Hamilton's 
'dlkpenoHolJunds  with  which  it  had  been  purchased,  and  q^^^'''''^ 
^ifidsBydmmuig  hgiUm.     He  might  be  right  or  wrong  in  the     

' jnaA  of  this  daim,  but  it  was  the  claim  which  he  mainly  in-  ^^ 
*ii^  m;  and  the  point  expressly  decided  by  Lord  Gillies  and 
*tk  Comt  was,  that  the  action  could  not  proceed  against  the  mo- 
'tkcr  vtAovf  tke  concurrence  of  the  daughter,  and  that  Ferguson 
^oMni  compel  his  wife  to  concur  in  it.  If,  therefore,  there  is  any 
'  eBRccCoess  in  the  statement,  the  case  cannot  be  explained  in  the 
'  iif  attempted  by  the  claimants.  Though  the  existing  subjects 
^icrelieritable,  the  ground  of  action  was,  that  they  should  be 
*miiafacd  as  personal  estate,  and  the  claim  was  expressly  for 
^ItftisLnd  execuijy  out  of  the  whole.     The  Lord  Ordinary  must 

*  tkrehe  think,  that  the  point  is  well  deserving  of  the  considera- 
*tieorfdi8  Court.  A  passage,  however,  in  Mr  Bell's  Principles, 
'f^  499^  of  a  different  tendency,  may  be  observed. 

'If  tie  Court  should  sustain  the  plea  of  Mrs  Hamilton  on  this 
'qseidoD,  it  will  be  unnecessary  to  go  farther;  and  therefore  the 
*  Lofd  Ofdinary  will  not  express  any  views  which  may  have  oc- 
'  cured  to  hhn  on  other  points  which  may  arise,  in  case  it  shall  not 
'  k  smluned.' 

The  ease  having  been  put  out  for  advising  on  2d  July  1835, 
iMMtdnoyn  stated  his  views  and  difficulties  on  several  of  the 
■poftant  questions  raised  in  the  pleadings ;  and  the  other  Judges 
^the  Second  Division  agreeing  with  his  Lordship  as  to  the  great 
^oituiceand  di£Gculty  of  the  cause,  a  hearing  in  presence  was 
^^kkA  on  the  question,  whether  Mr  Hamilton  and  the  creditors 
*^  entitled  to  repudiate  the  settlement,  and  claim  the  legitim  and 
•iwc  of  the  mother's  executry  ? 

Tbe  Dean  of  Faculty ,  (Hope)  and  Paterson  for  Mr  Hamilton  and  Mr  Hamilton 
^^Aots, pleaded— I,  A  husband  has  the  sole  disposal  of  his  wife's  ^j^«^i»«»' 
"I'vvriile  estate,  even  against  her  will.  The  legitim  of  a  wife  is 
P'Bpertf  which  accrues  to  her  at  the  death  of  her  father,  and  vests 
f*^j«e.  The  father  has  no  power  over  it  He  is  not  entitled, 
"f  my  deed  or  device,  to  take  away  or  affect  the  right  to  it  which 
^  lav  confers  on  his  children.  In  so  far,  therefore,  as  regarded 
"*  part  of  his  property,  there  was  no  valid  conveyance  by  Captain 
iMontOBh  to  the  trustees.  The  right  to  the  legitim  belonged  to 
■^  Hamilton,  and  to  Mr  Hamilton  as  her  legal  assignee,  inde* 

l2 
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7  Dec.  1838.   pendently  of  his  will.    And  the  question  is,  what  does  the  assigna- 

'^^^    tion  by  marriaire  entitle  Mr  Hamilton  to  do  in  regard  to  it  ?   Caa 

Trustees  v,      he  claioi  it  without  her  consent  ?  The  assignation  would  be  inopera- 

Cred/tore  and  ^^^  '^  '^^  could  not  It  is  against  principle  to  say  that  she  has 
ouiers.  power  by  herself,  and  not  only  without  the  consenti  but  against 

M  ~H*  'iton  ^^^  ^^^'  ^^  ^^'  husband,  to  reject  it,  and'$o  deprive  him  of  the  right 
and  CKditon*  to  it,  by  making  her  election  between  it  and  the  provisions  in  a 
^^^^*  settlement  by  her  father.     On  what  principle  can  it  be  held  that 

she  has  such  a  power  ?  If  she  has  a  voice  potential,  her  husband's 
rights,  as  her  legal  assignee  by  marriage  to  her  personal  property, 
are  of  no  avail.  But  on  no  principle  of  law  can  she  have  such  a 
voice.  It  is  inconsistent  to%ay  that  the  husband  is  the  wife's  legal 
assignee  to  her  personal  property  by  the  marriage,  and  yet  to  main- 
tain that  he  has  no  power  by  the  assignation  to  recover  the  legitim^ 
which  is  generally  the  most  valuable  part  of  a  wife's  personal  pro-> 
perty.  The  moment  that  Mrs  Hamilton's  father  died,  the  legitim 
became  the  property  of  Mrs  Hamilton  by  law ;  confirmation  was 
not  necessary  to  complete  the  right  to  it ;  and,  at  the  same  time^ 
the  assignation  implied  by  the  marriage  came  into  operation,  and 
entitled  her  husband  to  recover.  As  to  Mrs  Hamilton's  right,  as 
one  of  the  next  of  kin  of  her  mother,  to  a  share  of  her  mother's 
executry,  confirmation  of  this  is  necessary.  But  the  husband,  as 
legal  assignee,  may  confirm  and  sue  for  it,  not  only  in  his  wife's 
name,  but  in  his  own;  Fount  BrowrCs  Supp,  iii.  140;  A.  v.  B.> 
Ekhies*  Dec*  190.  The  wife  may  insist  for  security  on  cause 
shown ;  but  that  is  merely  security  to  protect  her  against  liability 
for  the  debts  of  the  deceased,  and  the  responsibility  and  expense 
consequent  on  coiifirmation.  The  moment  the  wife's  title  is  com- 
pleted, the  wife's  property  is  the  husband's,  and,  as  her  assignee^ 
he  may  use  her  name  to  complete  his  right.  It  is  said  that  Mrs 
Hamilton  will  be  a  loser,  if  the  legitim  is  taken  to  pay  her  hus- 
band's debts.  But  the  law  cannot  recognise  such  a  plea.  It  is  an 
advantage  to  the  wife  in  general  that  the  husband  should  be  free 
from  debt,  so  as  to  permit  him  to  exercise  his  industry  for  the  be- 
nefit of  her  and  the  children;  and,  in  this  case,  most  of  the  debts 
were  contracted  during,  and  for  the  expense  of  the  marriage.  Many 
of  them  were  contracted  for  articles  furnished  to  Mrs  Hamilton  her- 
self ;  Balfoui's  Prae.  Husband  and  Wife^  4 ;  Stair ^  i.  4.  9 ;  MacL 
i.  6;  Bank.  i.  5.  82;  Ersk.  i.  6.  13;  BeWs  Princ.  1561,  Sd  edit. 
425,  1568,  427;  Ferguson  v.  Cowan  or  Mill,  Lord  President 
Hope's  notes  in  that  case,  which  is  unreported;  the  late  Lord 
Meadowbank  in  Edgerton,  Nov.  27.  1812,  F.  C;  Ersk.  iii.  5.  7; 
iii.  3.  8. 

2.  The  postnuptial  contract  was  a  deed  of  mutual  contract,  and 
so  not  revocable.     It  is  said  Mrs  Hamilton  was  a  minor,  and  so 
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Cilided  to  revoke.     But  the  case  of  Youngs  v.  Robertson,  24th  7  Dec.  1838. 
im.  1769,  {Hmleif  265,)  establishes  that  minority  is  not  a  ground  j^^'TT^C^ 
fvifTocadon.   No  reduction  has  been  brought,  and  Mrs  Hamilton  Trustees  o. 
im  m  allege  that  she  was  prevailed  upon  to  enter  into,  and  ?^?-'*^"  V. 
the  contract,  by  any  undue  influence  on  the  part  of  her  otben. 
It  is  now  said  that  Mr  Hamilton  is  insolvent,  but  it  is  ,,"^7*  ., 
afleged  that  he  was  so  at  the  time  the  contract  was  entered  and  Ccediton* 
;fai;  lod  that  circunistance  could  not,  at  any  rate,  affect  the  right  ^^^^ 
if  Ui  creditors  in  this  question ;  M^Gill  v.  Ruthven,  22d  Noy. 
im,  M.  5696 ;  Chalmers  v.  Her  Husband's  Creditors,  25th  July 
1710,  ir.  6058;  Blair  v.  Hamilton,  12th  Nov.  1714,  M.  6110; 
ttribgo.  Ciawford,  31st  July  17 1€,   M.  6111;   Campbell  v. 
Cmfbdes  Trustees,   17th  Jan.  1749,  M.  6121 ;  M'Pherson  v. 
UnoijSd  Jan.  1750,  M.  6113;  Hepburn  o.  Brown  and  Gibson, 
ttJue  1809,  F.  C. 

tArfvd  and  6.  BeU^  for  Mrs  Hamilton,  pkaded—Uhe  facts  Mrs  H«mii. 

■eoilniiL    The  matter  in  issue  arises  out  of  the  deed  of  Mr  ^^**  ^''^' 

IfaoMBik,  executed  in  1824,  when  he  was  a  widower.    It  was  in- 

IbM  to  distribute  his  whole  property,  heritable  and  moveable. 

3ki%hti  of  his  daughters'  husbands  were  excluded.     I'he  provi- 

am  to  the  daughters  were  in  liferent,  and  their  children  in  fee; 

Ml  k  vas  not  aware  of  the  rights  of  his  children  at  hiw,  but  it  was 

lb  pUo  mtention  to  distribute  his  whole  property.     During  his 

Br,  Mn  Hamilton  was  married  without  any  contract  of  marriage. 

iiMudi  1830,  the  testator  died.     At  that  time  there  was  no  repu- 

fdUoD,  neither  was  there  any  homologation.     In  May  1830,  the 

|iitia(»t]al  contract  was  entered  into.     Hamilton  had  power  to  re- 

liCtte  by  that  contract,  but  it  proceeded  on  no  special  or  good 

ItMdciation.    All  that  is  chiimed  by  Hamilton's  creditors  came 

fan  Mn  Hamilton,  and  thus  there  was  no  reciprocation.   But  the 

ittd  of  revocation  was  executed  on  10th  February  1832  by  Mrs 

mOiuD,  which  was  duly  intimated.     At  this  time  there  was  no 

Agcnee  at  the  instance  of  Hamilton's  creditors.     After  the  revo« 

atita,  Hamilton  granted  a  bill  to  Mr  Hunter,  and  diligence  was 

*M  by  him,  and  the  creditors  raised  a  moltiplepoinding  in  name 

'CifittQ  Madntosh's  trustees.    This  action  is  thus  a  question  be* 

|VKn  the  wife  and  the  creditors  of  the  husband  in  reality.    A  wife 

Hcfitided  to  oppose  proceedings  taken  in  her  name,  if  prejudicial 

^^  interest,  though  not  otherwise.     As  to  the  jus  mariti,  it  is  a 

it^  of  administration,  not  of  property;  5totr,  i.  4.  9;  ErsL  i.  6. 

IV-sd  onera  matrimonii  sustinenda.    He  takes  charge,  as  persona 

^puoTf  of  what  is  thus  not  truly  in  the  nature  of  property,  but  of 

P^  in  communion.  There  is  a  distinction  between  real  property 
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7  Dec.  18361  88  admiDistrable  by  the  huabaad,  but  the  proceeds  fall  under  the 
^^^y*^  right  of  administration.  This,  therefore,  is  no  great  distinctioD. 
Trustees  v^  ^^  ^^^  husband  can  qualify  a  right  in  the  heritable  property,  the 
HamiUon's  same  principle  which  is  contended  for  on  the  other  side  would  ap- 
Others^"  *"  ply*  A  husband  cannot  exercise  any  right  over  his  wife's  heritable 
— -  estate   without    her   consent ;    Fount   iii.    1677  ;    Wedderburn, 

t^on"  pS^"  M  10,426,  Husband  and  Wife;  Elchies,  19,  (1743)-  Detriment 
to  the  wife  is  a  good  cause  for  her  withholding  her  consent,  and  no* 
better  case  of  this  nature  can  be  shown  than  the  present.  She  is 
also  called  on  to  disturb  the  succession  to  her  father's  property,  and 
the  rights  of  her  children,  which  she  should  not  be  called  on  to  do. 
Ferguson  t;.  Mill  almost  decides  this  case.  But  it  is  said  the  right 
to  his  wife's  legitim  vests  in  Hamilton,  as  husband  ipso  jure.  All 
the  length  the  Roman  law  on  this  subject  went  was,  that  a  child 
could  not  be  altogether  deprived  of  legitim.  It  was  a  mixed  right 
of  credit  and  succession.  The  child  cannot  interfere  during  the 
lifetime  of  the  father.  He  may  dispose  of  it,  and  the  child's  right 
is  contingent.  The  claim  for  l^tim  is  optional  in  the  child,  and 
there  is  nothing  in  law  to  force  Mrs  Hamilton  to  claim  it  here. 
The  rule  of  the  civil  law  is,  that  the  husband's  creditors  cannot 
compel  the  wife  to  renounce  the  deed  of  her  father  and  ckum  legi- 
tim ;  Simpson  v.  Forrest ;  Knapp^s  Reports  of  Appeah  in  Privy 
Council^  i.  231.  It  is  not  incumbent  on  the  child  to  claim  legitim 
for  the  benefit  of  the  creditors.  Mrs  Hamilton  is  entitled  to  refuse 
on  good  personal  cause.  No  party  could  compel  Mrs  Hamilton  here 
to  go  to  her  extreme  legal  rights,  and  to  refuse  her  father's  distri- 
bution against  her  own  will.  The  creditors  here  are  not  exercising 
Hamilton's  right,  except  at  second-hand :  therefore  this  is  a  strong 
ease  to  support  the  wife's  refusal,  because  it  is  a  question  between 
the  wife  and  the  creditors  of  the  husband.  As  to  the  executiy,  it 
is  not  vested  in  Mrs  Hamilton,  as  the  case  of  Milligan  shows. 
This  present  case,  therefore,  is  quite  in  pari  casu  with  the  case  re- 
ported by  Lord  Elchies.  The  argument  here  is  limited,  by  not 
pleading  absolutely  that  the  wife  can  oppose  the  husband,  but  that 
this  is  a  special  case,  where  his  creditors  are  opposing  the  wife,  and 
using  the  husband  as  a  means  of  transference  to  them.  In  England^ 
the  courts  protect  the  interest  of  the  wife  against  the  husband's 
creditors.  The  deed  of  revocation  was  revocable,  as  donatio  inter 
virum  et  uxorem ;  vide  Lord  MoncreifF's  note.  As  to  the  renun- 
ciation sopiting  the  diligence  at  the  instance  of  Hamilton's  credi- 
tors, see  also  Lord  MoncreifF's  note.  The  revocation  recalls  all 
that  has  been  done ;  (5  Sup.  658 ;  Ersk.  1.  6.  82.)  As  to  the  ques- 
tion of  the  wife's  minority,  deeds  have  been  reduced,  and  particu- 
larly where  the  husband  was  verging  on  bankruptcy ;  M.  8993*5^* 
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Icflde^  tills  is  a  strong  case  for  remedy  and  relief,  and  for  the  7  Dec  1838. 
interfereoce  of  the  Coart  in  fiivoap  of  the  wife  seeking  i^^^^,^ 
firoffl  the  wrong  of  the  husband.  Trusten  v. 

Hamilton's 
,      1       •        Creditors  and 

IbaiUtional  argnment  was  offered  for  the  children ;  and  it  having  Others. 
IniAerwards  suggested  by  Lord  Corehouse  that  there  should  be 
sMer  bearing  of  these  parties,  it  was  stated  from  the  bar  that 
iijrUnethingtoadd. 


Tke  fcilowing  opinion  was  returned  by  Lord  Jeffrey^  and  eon-  Opinion  of 
Id  h  by  the  Lard  Pre$ident:—yf/e  are  of  opinion  that  thej^j^Jl*** 
^~^^  ia  this  case  must  be  in  fhvour  of  Mr  Hamilton  and  his 


■pon  the  broad  and  (rfain  ground,  that  all  moveable  rights 
Unpng  to  a  wife  at  the  time  of  her  marriage,  or  aecming  to  her 
ik  sobsistence,  (and  as  to  which  the  jus  mariti  has  not  been 
f  ezdoded,)  are  necessarily  earried  to  the  husband  by  the 
implied  in  the  marriage,  and  may  consequently  be 

vUr  appropriated  and  disposed  of  by  him,  or  attadhed  by  his- 
otJktn,  so  long  as  he  continues  the  husband,  widiont  regard  to 
Ik  viB  or  supposed  interests  of  the  wife  as  as  individual.  It  is 
ifsoesssequence,  we  think,  that  this  right  may  be  referred  to 
As  MMiuitio  boBorum,  which  the  law  holds  to  exist  between  the 
W^  ^  may  therefore  be  described  as  no  more  than  a  right 
if  SMOBCrelled  adnsinistration  on  the  part  of  the  husband.  It  is 
iMgh  ditt  it  is  Qnoontrelled :  And  we  take  it  to  be  quite  certalo, 
IktvUethe  raarriage  subsists,  it  is  toidl  intents  and  purposes 
*<'wJMt  to  a  right  of  property, — not  only  enabtiog  the  husband. 
ka|Buider  and  alienate  grataiitously,  against  die  will  and  interest 
if  As  wife,  but  entitling  his  creditors  to  seize  and  attach  the  funds 
to  her,  against  the  wilt  of  both,  as  freely  and  eflketuaiiy^ 
^^  osald  have  attached  the  origioal  4>r  exclusive  property  of 
tepisper  debtor. 

We  suppose  tiiere  can  be  no  dodbt  that  this  is  the  general  doc- 
nesndmleof  the  law  of  Scotland;  and,  being  ef  opinion  that 
i^tsttoriiaes  have  been  produced  to  shew  that  it  has  hitherto  ad-^ 
*<M  of  any  exception,  we  have  the  strongest  possible  impression,' 
"i^  lily  of  the  incompetency,  but  of  the  great  Inexpediency  of  now 
"^^■ftbg  to  limit  its  application  by  any  appeal  to  the  supposed 
fiViit  of  dits  Court,  as  a  court  of  equity,  to  provide  a  remedy, 
h tke  hardships  of  a  particular  case.  (With  the  greatest  possible 
''^■'■M^  we  apprehend  that  it  is  not  upon  such  considerations  •,  *  ^  ^^"^f 

m  *L—    .1        1  -ii.-i.     •  If     t      ^-%  ■      leaf  e  out  what 

*  HCM  tbat  the  equitable  jnnsdicnon  of  the  Court  can  ever  be  is  within  brack- 
Piperiy  cdied  into  operation ;  and  that  neidier  the  mere  existence  «^-*^*  ^• 
<«  vnhhipo  Tesutting  from  the  exercise  of  admitted  rights,  nor 
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even  the  appearance  of  improper  motives,  or  neglect  of  doty,  a* 
connected  with  their  exercise,  could  justify  such  an  interposition* 
Without  going  beyond  the  department  of  law  now  in  question,  we 
hold  it  to  be  certain,  not  only  that  the  greatest  possible  hardships 
may  arise  from  the  husband's  assertion  of  his  jus  maritt,  but  that  his 
conduct  in  so  asserting  it  may  be  of  the  most  reprehensible  descrip- 
tion, while  yet  there  could  be  no  remedy  for  the  equitable  inter- 
ference of  this  Court     The  mother  of  a  large  femily,  by  a  profli- 
gate and  improvident  husband,  succeeds  to  a  plentiful  fortune  during 
the  subsistence  of  the  marriage ;.  and  the  husband  immediately  pro- 
ceeds to  lavish  it  away  in  vicious  extravagance,  so  as  to  make  it 
plain  that  she  and  her  children  will  speedily  be  left  in  utter  desti- 
tution.    A  case  of  greater  hardship  or  moral  impropriety  cannot 
well  be  imagined.    But  it  will  scarcely  be  maintained  that,  even  in 
such  a  case,  this  Court  could  interfere,  either  to  restrain  the  waste 
of  the  husband,  to  annul  his  wanton  donations,  or  to  compel  him  to 
secure  even  the  smallest  portion  of  his  wife's  succession  for  herself 
or  her  children.     The  law  of  other  countries  may  afford  a  remedy 
in  such  circumstances,  or  may  even  require  the  husband,  in  all  cases, 
to  settle  a  proportion  of  whatever  accrues  to  him  through  the  wife 
on  her  and  her  issue ;  and  these  may  be  very  .wise  laws.     It  is 
thought  to  be  clear,  however,  that  such  is  not  the  law  of  Scotland, 
which,  trusting  more  largely  to  the  providence  and  sense  of  duty 
of  the  head  of  the  family,  has  considered  it  as  a  less  evil  that  occa- 
sional sufferings  should  arise  from  his  deficiency  in  these  qualities, 
than  that  domestic  mismanagements  should  be  exposed  in  a  public 
court,  and  marital  authority  be  brought  into  question  on  every  alle- 
gation of  an  improper  administration  of  the  means  of  the  family.    In 
the  present  case,  however,  even  these  pretexts  for  equitable  inter- 
ference appear  to  be  pretty  much  excluded,  since  the  wife's  succes- 
sion is  truly  claimed  here,  not  by  the  husband,  but  by  his  creditorsy 
who  have  certainly  been  neither  wasteful  nor  undutiful,  and  whose 
claim  is  altogether  as  favourable,  and  more  purely  onerous,  than 
her  own.     It  is  not  even  alleged  that  the  debts  were  improperly 
contracted ;  and  the  law  must  plainly  be  the  same,  whether  they 
had  arisen  from  the  extravagance  of  the  wife,  or  the  vice,  or  the 
mere  misfortune  of  the  husband. 

But  it  is  said,  that  in  this  case  there  is  something  more  than  an 
appropriation  of  certain  of  the  wife's  moveable  rights  towards  pay- 
ment of  the  husband's  debts ;  that  there  is  also  a  repudiation  of 
other  more  valuable  rights;  and,  in  short,  an  election  made  for  her, 
to  her  prejudice,  and  contrary  to  her  will. 

We  do  not  think  this  a  correct  representation  of  the  case.  In 
our  opinion  the  husband,  in  claiming  his  wife's  legitim,  &c.  is  truly 
doing  nothing  more  than  taking  what  belongs  to  himself.   The  con- 
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mqm^  no  doabt,  may  be,  that  the  wife  will  no  longer  have  a  7  Dec  ia38. 
ii|^  la  foneching  else.     Bat  it  does  not  follow  from  this  that  he  ^/^J[^^ 
wp^iatoi  ao J  thing  for  her ;  and,  in  fact,  he  neither  does  nor  can  Trustees  v. 
Mb  ipy  election  on  her  acconnt.     Or,  if  this  should  appear  to  be  ^^^^^^^od 
rather  to  the  terms  than  the  substance  of  the  opposite  Others. 
we  would  say,  that  it  is  at  all  times  the  right  of  the  opkiion  of 
Mnd  to  make  sach  an  election  as  may  be  implied  in  choosing  to  Consulted 
take  toy  thing  which  the  law  has  made  his  own  absolute  property.  ^"  ^^ 
Iftpfoper  question  of  election  were  raised,  by  an  express  option 
1^  to  the  wife, — for  example,  in  a  testament,  to  take  either 
£.1000  in  the  stocks,  or  £.900  in  ready  money,  can  it  be  doubted 
ibtitis  the  husband,  and  not  the  wife,  that  would  be  entitled  to 
■ike  ihe  election  ?    Whichever  legacy  is  chosen,  it  belongs  ex- 
dandy  to  him,  and  may  be  instantly  attached  by  his  creditors. 
Bf  wkoa,  then,  should  the  option  be  exercised,  but  by  the  party 
ti  iImi  the  subject  elected  must  immediately  go,  and  who  has 
Ikodwe  the  sole  interest  in  the  choice  ? 
Bititissud  that  the  choice  here  is  not  between  two  subjects, 
which  woold  go  equally  to  the  husband,  but  between  the 
'i  legal  provisions,  which  fall  under  the  jus  mariti,  and  her  pro- 
rrnoM  Boder  a  settlement  as  to  which  his  right  is  excluded ;  and 
itiinid  that  this  is  parallel  to  the  case  of  a  land  estate  left  to  the 
wife)  onder  a  condition,  that  she  should  abstain  from  claiming  her 
kgi&D,  &a  from  the  fiither  disponer.     We  do  not  think  the  cases 
«e  esictly  parallel ;  but  we  admit  that  they  are  analogous,  and  we 
M  wiUing  to  hold  that  they  should  be  adjudicated  on  the  same 
fdnople.    But  we  are  still  of  opinion  that,  even  in  this  case,  the 
kahtnd  would  be  entitled  to  take  the  legitim. 

We  take  it  to  be  quite  certain  that  the  husband  has  no  property 

k  bis  wife's  heritage ;  and  therefore  we  apprehend,  that  he  can 

kave  no  ri^t  either  to  elect  or  to  repudiate  for  her  as  to  any  such 

F^T^*    If  she  has  to  choose  between  two  estates  which  cannot 

W  keU  together,  she  roust  choose  for  herself,  and  he  can  neither 

ttotrol  nor  act  for  her  in  the  matter.    In  the  same  way,  he  cannot 

rf  Unnelf  repudiate  for  her  an  heritable  succession  which  has  de- 

^vived  on  her;  and  even  though  he  should  think  it  disadvantageous, 

^  refoae  to  lend  his  name  to  the  proceedings  necessary  to  vest 

Mr  with  the  property,  we  rather  think  that  she  may  go  on  with 

&ca,  either  with  or  without  the  aid  of  a  judicial  curator.     But 

M^rer  that  may  be,  we  assume  that  he  cannot  directly  repudiate 

i^  tier,  without  her  consent,  any  thing  which  she  can  hold  inde- 

P<a<ientof  his  control,  and  that  his  jus  mariti  gives  him  no  such 

ptWlege. 

Bat  we  are  unable  to  see  how  it  should  follow  from  this  that  he 
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7  Dec«  1838.  should  be  debarred  from  taking  to  hioiaelf  the  moveable  righti 
which  have  confeasedly  paned  to  him  jure  mariti,  merely  because 
the  will  of  a  third  party  may  have  made  it  a  condition  of  his  wife's 
acquisition  of  other  rights,  that  he  should  renounce  that  privilege. 
The  efiect  of  his  proceeding  may  be  the  same  with  that  of  a  repu- 
diation by  the  wife.  But»  in  point  of  fact,  neither  he  nor  she  do 
repudiate,  and  the  effect  is  produced  in  a  manner  totally  different. 
He  merely  takes  what  belongs  to  him,  and  the  act  of  a  third  party 
consequently  excludes  her  from  a  benefit  which  she  might  other- 
wise have  obtained.  There  is  not  the  least  ground,  therefore,  for 
holding  that  he  has  repudiated  a  subject,  in  relation  to  which  he 
has  never  done  any  thing,  or  written  or  spoken  a  syllable,  either  in 
his  wife's  name  or  his  own. 

The  only  repudiation^  in  short,  which  could  have  any  bearing 
on  the  case,  is  the  wife's  repudiation  of  her  legitim  and  other  legal 
claims  on  her  parents ;  and  the  true  question  in  this  respect  is> 
whether  she  is  now  entitled,  without  the  consent  of  her  husband,  to 
repudiate  or  discharge  those  rights  which  have  already  passed  to 
him  by  the  marriage,  in  order  that  she  may  herself  have  right  to 
a  provision  as  to  which  his  interest  is  excluded.  We  are  humbly 
of  opinion  that  she  is  not  so  entitled,  and  there  is  truly  no  other 
alternative  to  the  success  of  the  husband  and  his  creditors. 

As  to  the  matter  of  election,  again^  it  is  still  plainer,  that  there  are 
no  termini  habiles  for  the  imputation  of  die  husband  having  aasomed 
such  a  privilege.  No  person  can  elect  or  choose  between  two  sub-> 
jectSf  who  has  not  a  right  to  choose  either.  But  the  husband 
never  had  any  right  to  the  subjects  as  to  which  his  jus  mariti  was 
excluded,  and  therefore  never  could  elect  between  these  and  any 
other  subjects.  The  whole  of  the  case  is,  that  he  had  a  clear  and 
uncontrollable  right  to  the  legitim,  &c  and  that  he  has  asserted 
that  right,  and  done  nothing  more,  leaving  the  rights  of  his  wife, 
and  all  other  persons,  in  the  condition  in  which  those  who  had  power 
to  regulate  them  had  thought  fit  to  place  them,  and  for  which  he 
was  no  way  responsible* 

The  whole  fallacy  of  the  wife's  argument  upon  this  point  arises 
from  tacitly  assuming,  that  in  claiming  the  legitim,  &c,  the  hos^ 
band  should  be  considered  as  having  claimed  it  for  her;  that  the 
right  to  it,  in  short,  was  truly  still  in  her,  as  much  as  the  right  to 
the  provisions  under  the  settlement ;  and  that  she,  consequently, 
having  right  alternatively  to  both  subjects,  had  a  power  of  election, 
of  which  she  was  not  to  be  deprived  by  the  act  of  her  husband 
using  her  name  to  her  prejudice,  and  contrary  to  her  will.  It  ap« 
pears  to  us,  however,  to  be  su£Bciently  clear  that  the  hosbaody 
though  chiiming  through  the  wife,  and  in  her  name,  does  truly 
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mi  may  take  the  legitime  &o.  not  for  her,  but  for  himself*  7  Dec.  183a 
Beb  Bol  her  eomminioiier  or  attorney  acting  for  her  behoof,  and  |^^^^^^^ 
Uk  lo  aceoont  for  hb  actings.    He  is  her  ooeroos  assignee  to  all  Trustee*  v. 
n^Uling  ander  the  jas  mariti;  and  though  he  may  prosecute  r*?*^"'  ^1 
tmt  ISke  other  assignees,  in  name  of  the  cedent,  it  is  for  his  own  otbera. 
kMesdosively,  and  altogether  exempt  from  any  restriction  or      ~^  ^^ 
obInL  In  consistency  with  all  the  authorities  on  the  sobject»  and  conauited 
fyemliy  with  the  admitted  right  of  the  husband's  creditors  to  J"<>8^ 
ittMk  vhateyer  is  carried  by  this  assignation,  without  even  his 
aassnt,  it  is  difficult  to  see  how  these  propositions  can  be  disputed ; 
ttl  jet  the  whole  case  of  the  wife  is,  that  she  has  a  right  to  control 
ad  liait  this  absolute  right. 

Tk  rule  of  law  being  thus  phiinly  against  her,  she  necessarily 
bb  hck  npoo  those  allegations  of  extreme  hardship  and  unrea* 
wayisim,  on  account  of  which  she  contends  that  a  court  of  equity 
ikNUdtigatey  or  rather  dispense  with,  the  law  for  her  relief  and 
We  have  already  said  how  hazardous,  and  how  incon- 
with  the  established  practice  in  cases  of  far  greater  hardship, 
w  ikk  such  an  interference  would  be.  But  it  may  be  right  to 
CMier  a  little  more  nearly  in  what  this  overbearing  hardship 
tnij  consists,  and  into  what  a  painful  and  often  inconclusive  in- 
foation  the  attempt  to  verify  it  must  necessarily  lead* 

Tke  Imrdship,  she  says,  is,  that  for  the  sake  of  paying  a  dividend 
tiUieitditors  out  of  her  legitim,  the  husband  prevents  her  from 
ta^afiur  more  valuable  provision,  which  neither  he  nor  his  cre« 
itnt  essld  touch ;  and  this,  she  says,  is,  upon  the  mere  statement 
if  Ane  facts,  so  great  and  so  flagrant  a  wrong,  that  it  would  be  a 
nfntdi  to  the  law  if  it  could  not  provide  a  remedy.  Now,  it  ap- 
K"s  to  us,  that  it  would  require  a  for  more  minute  investigation 
^  OKHastances,  before  a  court  of  justice  could  come  to  any  con« 
cImb,  either  as  to  the  existence  of  any  lesion  or  wrong,  or  the 
wa  of  sny  remedy  suggested.  The  payment  of  a  husband's 
Uts  nast  always  be  presumed  to  be  a  great  benefit  to  his  family, 
ad  Bty  very  often  be  the  greatest  of  all  benefits.  An  industrious 
ad  able  man,  in  the  prime  of  life,  may  be  kept  in  prison  by  his 
iKtditois^  jost  because  the  wife  resists  the  application  of  her  legitim 
atkeir  psjrnent;  when,  upon  its  being  given  up,  they  would  in* 
'My  graot  him  a  discharge,  and  help  to  set  him  up  agaio  in 
^Ma.  In  such  a  case,  could  it  be  said,  with  any  truth,,  that  the 
*ife  woaM  be  enormously  lesed  by  giving  full  eiFect  to  the  jus 
M^  slthoagh  it  could  be  shown,  that  in  consequence  of  so  doing, 
■K  right  to  a  greater  independent  provision  might  be  lost?  Again, 
^  debts  for  which  the  husband  is  imprisoned  maybe  debts  dis* 
'^i^Uy  centraeled  by  the  wife  herself  either  before  or  unce  her 
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marriage ;  and  it  would  be  strange  if  he  should  be  prevented  from 
obtaining  his  liberation  by  applying  the  legitim,  most  onerously 
assigned  to  him,  in  pajrment  of  those  debts,  however  much  the 
wife  (whose  person  in  the  meantime  is  protected  by  her  coverture) 
may  afterwards  suffer  in  her  other  provisions.  Even  if  there  be  no 
debts  in  the  case,  a  husband  may  often  have  urgent  need  for  a  sum 
of  money  to  support  his  credit  at  a  critical  period,  or  to  enable  him 
to  carry  through  an  enterprise  of  great  profit  to  himself  and  family, 
and  have  no  other  way  of  raising  it  than  by  claiming  his  wife's 
legitim  under  his  jus  mariti,  although  much  larger  sums  may  be 
settled  upon  ber,  under  the  express  condition  that  the  legitim  shall 
be  renounced. 

These  are  extreme  cases  on  one  side ;  and  there  may  no  doubt 
be  extreme  cases  on  the  other.  But  what  is  quite  certain  is,  that 
the  greater  part  of  cases  will  not  be  extreme  either  way,  and  that 
there  will  be  very  many  in  which  the  hardship  or  equity  of  the 
opposite  courses  proposed  are  pretty  equally  balanced ;  and  the 
result  of  a  most  distressing  and  inexpedient  scrutiny  into  private 
affairs  may  often  leave  it  very  doubtful,  whether  any  material  pre- 
judice will,  upon  the  whole  matter,  be  sustained,  by  allowing  the 
undoubted  rule  of  law  to  take  effect. 

It  must  never  be  forgotten  that  the  law  is  certain ;  and  that 
what  the  wife  here  asks  is,  that  the  Court  would,  for  the  first  time, 
as  we  think,  introduce  an  exception  in  her  favour.  We  humbly 
think  that  this  is  incompetent ;  and  that  the  Court  has  no  power  to 
prevent  a  husband's  creditors  from  attaching  any  thing  that  has 
fallen  to  him  through  his  jus  mariti,  whatever  may  be  the  extent 
of  the  wife's  other  provisions,  or  the  nature  of  the  conditions  on 
which  they  are  dependent.  But  even  if  this  were  otherwise,  and 
if  the  Court  could  dispense  with  the  law,  and  exclude  onerous  cre- 
ditors, in  cases  of  great  hardship,  we  apprehend  that  it  could  only 
be  in  a  class  of  cases  that  admitted  of  being  defined  and  appealed 
to  as  precedents,  in  which  the  hardship  and  injustice,  in  short,  bad 
some  fixed  character  and  criterion,  and  was  not  to  be  gathered  by 
a  painful  and  most  unadvisable  inquisition  into  the  conduct  and 
condition  of  families,  and  the  mutual  charges  and  recriminations  of 
their  members.  It  has  already  been  seen,  that  the  mere  circum- 
stance of  the  legitim  being  less  valuable  than  the  provision  which 
may  be  lost  by  claiming  it  can  afford  no  such  criterion ;  and  that 
as  nothing  else  is  alleged  in  the  present  case,  it  would  plainly  re- 
quire such  an  inadmissible  investigation  as  has  been  mentioned, 
before  ihe  Court  could  possibly  judge  of  the  extent  or  existence  of 
the  hardship  complained  of. 

It  was  thrown  out  by  one  of  tlie  Judges  in  consultation,  that 
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ifcoogb  the  losband  may  have  an  uncontrollable  power  to  daim  the  7  Dec  I8sa 
kgMn,  and  so  indirectly  to  cat  off  the  wife's  rights  under  the  set-  jJ^^^T^J^^ 
dcacnCy  the  wife,  on  the  other  hand,  would  seem  to  have  an  equally  Trustees  v. 
ooBtroihUe  power  to  daim  these  rights,  as  to  which  the  jus  ma-  p^^^^*'*'  ^ 
lidBexciaded,  and  so,  by  a  necessary  implication,  to  renounce  the  othen. 
kjgitifl^  &c;  and  that  those  two  powers  being  thus  in  pari  casu,  qTT"^  . 
nd  the  exercise  of  either  being  necessarily  destructive  of  the  other,  consulted 
the  natter  must  be  inextricable,  unless  the  Court  interfered,  and  fudges* 
ad^adged,  open  equitable  considerations,  which  of  the  two  should 
give  way. 

Ib  thb  ingenious  snggestimi,  it  seems  to  have  been  foi^otten  that 

the  two  rights  of  the  husband  to  the  legitim,  and  the  wife  to  her 

protiaoiis  under  the  settlement,  assuming  that  they  were  equally 

{•dependeot  of  mutual  control,  are  by  no  means  in  pari  casu  in 

«her  respects,  and  differ  in  this  most  material  drcumstance,  that  the 

n|;kttothe  legitim  is  in  its  own  nature  absolute  and  unconditional, 

vUkthat  to  the  trust-provisions  is  qualified  with  the  condition  that 

tk  jfkt  to  the  legitim  shall  be  renounced* 

He  right  to  the  legitim  vested  immediately  on  the  death  of  the 
6dcr;  and  having  been  previously  assigned  by  the  marriage,  it  so 
wted,  not  in  the  wife,  but  in  the  husband,  whose  right  to  it  was 
bvm  that  moment  complete  and  absolute,  and  unqualified  by  any 
asditioo  whatever.  In  particular,  it  certainly  was  not  qualified  by 
tke condition,  that  before  insisting  in  it,  the  rights  of  the  wife  under 
the  tmst-settiement  should  be  renounced.  It  was  in  its  nature  an 
ihiolateand  ind^endent  right,  created  by  the  law  itself,  and  having 
■0  reference  to  the  terms,  or  to  the  existence  or  non-existence  of 
ttiy  settlement  by  the  party  out  of  whose  funds  it  was  to  be  satis- 
faL  As  such,  it  was  onerously  assigned  to  the  husband,  long  be* 
fcre  any  such  settlement  was  in  operation,  and  as  such,  it  is  now 
Msght  to  be  enforced  by  him  or  his  creditors ;  and  most  certainly 
^  holders  of  these  funds  can  never  maintain,  that  he  or  they  must 
pndnee  a  renunciation  by  the  wife  of  all  her  claims  under  the  set- 
iWnt,  before  they  can  agree  to  it 

In  all  these  particulars,  the  wife's  right  under  the  deed  is  fonda- 
■catilly  different.  That  is  a  right  created,  not  by  the  law,  but  pro* 
*>ioDe  hominis,  and  qualified,  as  she  herself  admits,  by  a  condition 
^  before  availing  herself  of  it,  she  must  produce  a  renunciation 
tf  toother  right,  which  the  testator  had  confessedly  no  power  directly 
^  take  away.  If  that  right  also  had  remained  in  her  person,  there 
*^  have  been,  as  already  observed,  a  proper  case  of  election, 
^  she  would  have  had  to  choose  on  which  she  was  to  insist.  But 
Mother  right  is  no  longer  in  her.  It  has  been  onerously  assigned 
^  her  husband,  without  quality  or  condition  of  any  kind,  and  again 
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transferred  by  diligence  from  him  to  his  creditors.  If  she  can  pit 
cure  a  reconveyance  or  renunciation  from  them,  she  may  purify  tif 
condition  in  the  only  right  that  is  at  all  conditional.  But  if  lif 
cannot,  the  holders  of  the  unconditional  right  must  be  entitledif 
make  it  effectual,  whatever  the  consequence  may  be  as  to  her,  ^ 
can  never  introduce  a  qualification  into  that  right,  if  it  was  of 
unqualified. 

Whatever  falls  clearly  within  the  jus  mariti,  in  short,  must  H 
in  the  absolute  and  uncontrolled  discretion  of  the  husband ;  anddl 
though  third  parties  may  choose  to  make  the  rights  of  the  wife,  4| 
indeed  of  any  other  person,  dependent  on  the  way  this  discretid^ 
is  used,  this  will  never  impose  any  restraint  on  the  husband,  oriil< 
port  into  his  right  any  counterpart  to  the  conditions  which  may  h 
laid  on  rights  created  by  the  imposer.  A  man  may  settle  a  iai# 
estate  on  a  wife  and  her  children,  under  an  express  condition  tbk 
she,  and  any  husband  that  she  may  marry,  shall  reside  at  least  hdl 
the  year  on  the  property.  But  this  will  not  defeat  that  branch'# 
the  jus  mariti  which  vests  the  husband  with  an  absolute  power  toft 
the  residence  of  his  family.  If  the  estate  be  small,  and  his  necei! 
sary  professional  avocations  make  it  ruinous  to  comply  with  the  coi^ 
dition,  of  course  there  could  be  no  pretext  of  hardship  in  bis 
fusal.  But  would  the  Court  ever  admit  an  inquiry  into  the 
sonableness  or  general  prudence  of  his  decision  ?  Or  would  th< 
hold  themselves  competent  to  banish  him  for  six  months  in  the  y( 
to  a  remote  county,  because  it  was  hard  and  unjust  that  his 
and  children  should  lose  a  good  estate  through  his  love  for  a  life 
city  dissipation  ? 

We  have  said  that  we  find  no  precedent  for  such  an  interfereoed 
as  is  now  asked,  with  the  absolute  right  of  a  husband  under  the  jos 
mariti.  The  A.  B.  case  in  Elchies,  (29th  Nov.  1743,  No.  19. 
Husband  and  Wife^J  is  in  substance  an  authority  for  the  opinion  noir 
g^ven,  as  the  finding  was,  that  a  husband  might  sue  out  a  confirma- 
tion in  name  of  his  wife,  in  spite  of  her  opposition  ;  and  all  that  was 
done  farther,  was  to  declare  that,  in  addition  to  the  ordinary  caution, 
he  should  also  become  bound  to  keep  her  skaithless,  which,  we  think, 
refers  only  to  the  consequences  of  the  passive  representation  she 
might  incur  to  the  defunct,  which  is  quite  another  thing  from  thd 
loss  of  an  expected  inheritance  by  an  arbitrary  condition  on  the 
part  of  the  settler.  The  decision  in  Ferguson  and  Cowan  plainly 
related  only  to  the  heritage  ;  and  the  husband's  right  to  an  accoant 
of  the  moveables  is  distinctly  admitted  in  the  pleadings  for  the  wife^« 

We  understand  that  we  are  not  called  upon  to  give  an  opinioil 
as  to  the  nature  and  extent  of  the  children's  right  under  the  settle- 
ment, or  the  remedies  to  which  they  may  be  entitled  as  against  their 
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'9  in  the  trent  of  the  basband  and  bis  creditors  being  prefer*  7  Dec.  1838, 
lid  to  Iter  in  the  present  competition.     We  take  it  for  granted  that  ^^J^^ 
4ar  lights  wiU  be  proteeted,  according  to  the  dedsion'of  the  House  Trutteei  v. 
«{ Lonb  in  the  case  of  Fisher ;  and  they  will  be  at  liberty,  of  course,  ^^'^^ 
ttinsti^nst  the  mother,  on  the  principle  of  what  is  called  the  Others. 
,  Sfttjr  of  compensation ;  as  to  which  we  think  there  is  more  diffi-  ^  TT^  ^ 
idtj.   Bat  we  do  not  apprehend  that  it  is  either  necessary  or  com-  Consulted 
jcttst  to  dispose  of  these  questions  in  this  multiplepoinding ;  and  ^^^S^ 
sbenrtog,  that  it  is  distinctly  stated  by  the  children  themselves, 
is  tk  Bote  giren  in  by  them  on  the  20th  of  June  last,  that  *  their 
'duware  not  at  present  before  the  Court  for  judgment,'  we  should 
lUsk  it  inprq>er  to  enter  iarther  into  the  discussion. 

The  fallowing  was  Lord  FullertorCB  opinion,  concurred  in  by 
,  hfik  Coekbum  and  Corekotise. — I  agree  in  general  in  the  preceding 
IfioiQD,  that  the  legitim  exigible  from  the  effects  of  Mrs  Hamilton's 
Ur  cunot  be  renounced  by  her,  to  the  prejudice  of  the  rights 
ifkibaband  and  bis  creditors.     Though  the  legitim  may  be  con- 
wknif  iuing  the  lifetime  of  the  father,  as  a  mere  expectancy  of 
tMBEMMs;  thoogb  its  amouut  be  dependent  on  the  state  of  the  fa- 
IkrVa&is  at  tbe  time  of  his  death,  and  though,  the  husband's  in- 
ioit  be  de|>endent  on  the  opening  of  the  succession  during  the 
of  the  marriage ;  still,  under  these  qualifications,  it  is 
eqieGtancy  existing  from  the  date  of  the  marriage,  and  which  no 
«f  the  btber  can  defeat.     Such  being  the  case,  I  think  it  clear 
ist  the  interest  of  tbe  husband  in  that  expectancy  could  not  be  ex- 
Medftor  impaired  during  the  lifedme  of  the  father,  by  any  private 
between  him  and  his  daughter  for  its  renunciation  ;  and 
lice  00  ground  for  applying  a  different  rule  to  the  present  case, 
bxthriag  a  proposed  compromise  of  exactly  the  same  kind,  tendered 
tbe  father's  death)  by  the  terms  of  his  settlement     For  I  can- 
view  sudi  a  settlement  as  creating  a  proper  option  in  favour  of 
wk,    Th^e  might  be  room  for  that  construction,  if  a  third 
on  whose  succession  neither  the  husband  nor  the  wife  bad 
^  legal  claim,  left  to  the  wife  a  choice,  between  a  particular  sum 
^  aoaey  in  general  terms,  and  a  sum  of  money  exclusive  of  the 
Jiinsriti,  or  between  a  sum  of  money  and  an  heritable  estate.     It 
I  *^  be  difficult  in  such  a  case  to  deny  that  there  was  conferred 
I  *  the  legatee  an  absolute  option  —  a  personal  right  to  select 
*«Gh  ihe  thought  the  most  expedient.     But  the  essential  circum- 
*^>Dce,  on  which,  in  such  a  case,  the  right  of  selection  will  be  found 
^depend,  is  the  unqualified  power  possessed  by  the  testator  over 
"th  alternatives,  and  the  corresponding  freedom  from  all  restraint 
ttDieqaently  implied,  on  the  side  of  the  party  to  whom  the  .offer 
9«^.    For  wbeaever  one  of  the  alternative  rights  exists,  inde- 


176 


DECISIONS  OF  THE 


No.  28. 


7  Dec.  1888. 


IVfacintosh's 
Trustees  o. 
Hamilton's 
Creditors  and 
Otfaeri. 

Opinion  of 

Consulted 

Judges. 


pendently  of  the  testator,  the  unqualified  option  ceases  to  be  a  ne- 
cessary element :  there  is  no  longer  the  creation  of  a  free  choice 
between  two  benefits,  both  the  gift  of  the  testator.  The  matter 
truly  resolves  itself  into  the  offer  of  one,  which  is  within  the  power 
of  the  testator,  as  a  substitute  for  another  which  he  cannot  take  away; 
and  in  every  such  case,  one  part  of  the  option,  that  is,  the  power 
of  taking  the  substitute,  must  depend  on  the  power  of  the  party  to 
surrender  the  equivalent.  Now,  the  equivalent  stipulated  for  in 
the  settlement  here,  is  the  surrender  of  the  right  of  legitim ;  and 
being  of  opinion  that  the  interest  of  the  husband  in  that  right,  such 
as  it  is,  is  one  which  the  wife  has  no  power  to  surrender,  1  think 
that  Mrs  Hamilton's  claim  cannot  be  sustained  to  the  utter  exclueion, 
as,  if  sustained,  it  must  be,  of  the  rights  of  the  husband  and  his  cre- 
ditors. 

'  I  also  concur  in  the  preceding  opinion,  that  Mrs  Hamilton  is  not 
entitled  to  oppose  the  confirmation  in  her  name,  in  regard  to  the 
goods  in  communion  belonging  to  her  mother. 

But  I  so  far  differ,  that  I  do  not  consider  the  adjustment  of  the 
rights  of  the  parties,  in  such  circumstances,  to  be  absolutely  beyond 
the  reach  of  the  equitable  jurisdiction  of  the  Court.  It  is  true,  that 
consistently  with  my  opinion,  as  stated  above,  there  can  be  no  ad* 
justment,  if  by  that  is  meant  any  sacrifice  of  the  pecuniary  rights 
of  the  husbniid  and  his  creditors.  But  neither  the  Ausband  nor  the 
creditors  are  entitled  to  more  than  the  protection  of  those  rights ; 
and  if  the  wife  were  to  tender  payment  of,  or  security  for  a  sum 
equal  to  the  legitim,  1  think  that  the  Court  would  be  entitled  and 
bound  to  interfere,  in  order  to  prevent  the  husband  and  creditors 
from  making  the  demand  directly  against  the  father's  succession ; 
and  thus,  enforcing  their  rights,  already  substantially  secured,  in  a 
particular  form  tending  materially  to  injure  the  interests  of  the  other 
party.  But  I  am  afraid  that  this  consideration  is  here  of  little  prac- 
tical importance,  as  I  do  not  understand  that  any  such  offi^  has 
been  made,  nor  do  I  think  it  likely,  in  the  circumstances  of  this  case, 
that  it  can  well  be  made. 

Lord  Moncreiff  returned  the  following  opinion,  concurred  in  by 
Lord  Gillies. — The  claim  of  Mr  Hamilton  and  his  creditors  may 
be  considered  as  depending  either  on  the  general  right  of  Mr  Ha- 
milton, jure  mariti,  over  all  personal  estate  belonging  to  or  emer- 
ging to  the  wife,  or  on  the  deed  described  as  a  postnuptial  contract 
of  marriage. 

The  first  ground  of  the  claim  appears  to  us  to  be  the  most  im- 
portant, and  to  involve  the  only  question  of  much  difficulty  in  the 
ease. 

The  case  is,  that  Mr  Macintosh,  the  father  of  Mrs  Hamilton, 


lb  aa  COURT  OF  SESSION.  177 


died  leanng  odosideTable  property,  heritable  and  moveable!  7  Dec.  189R. 
IM|  bj  Us  deed  of  settlemeDt,  made  a  uniyerBal  cooFeyance  of  it    ^^V^ 
HlMleei^  for  the  parpoeee  tber^  expressed ;  and  by  that  deed  he  xrastUs  v.* 
!■  prided  and  appointed  a  certain  share  of  the  trust-funds  to  be  Hamilton's 
UiHt  m  a  particular  manner  for  the  behoof  of  Mrs  Hamilton  in  otben!'*  ^ 
and  her  children  in  fee,  excluding  the  jus  mariti  of  her  hus-     -77* 
Mr  Hamilton,  the  husband,  being  obseratns,  he  and  his  ere-  conmiitcd 


in  the  right  of  Mrs  Hamilton,  as  a  child  of  the  marriage  Judgesw 
her  fiither  and  mother,  for  a  share  of  the  goods  in  com- 
at  the  dme  of  its  dissolution,  and  in  her  right,  as  a  child  of 
St  the  time  of  the  death  of  her  father,  for  her  legitima 
of  the  personal  estate  of  the  deceased. 
Wesie  dearly  of  opinion,  that  if  this  claim,  shall  receire  effect, 
kiiiit8jfether  incompatible  with  the  right  otherwise  competent  to 
.Xa  Handlton  under  the  settlement  of  her  father,  by  which  his 
ibkaMe  is  conveyed  to  his  trustees,  according  to  the  principle 
'4^itdAm.  in  Henderson  v.  Henderson,  26th  July  1782,  and 
Ukralhorities.  It  must  therefore  operate  as  a  direct  repudia- 
ia^  k  die  name  and  under  the  right  and  title  of  Mrs  Hamilton, 
^it  pnvision  so  made  for  her  by  her  father's  settlement;  and 
Ae  prsedcal  state  of  the  question  is,  whether,  if,  in  the  situa- 
of  the  husband's  affairs,  the  wife  finds  it  to  be  for  the  interest 
heself  sod  her  children  to  hold  by  and  accept  of  that  provision, 
to  nske  no  claim  subversive  of  it,  it  is  competent  to  the  cnedi- 
sf  the  husband  to  deprive  her  of  that  choice  or  election,  either 
Mspelliog  her  to  concur  in  putting  forward  an  incompatible 
sr  by  themselves  insisting  on  such  a  claim  in  the  right  and 
of  her  and  her  husband  ?  And  although  we  are  not  insensible 
the  diSealties  attending  this  question,  we  are,  on  the  whole,  of 
ioD,  that  Mrs  Hamilton  cannot  be  so  deprived  of  the  right  of 

which,  in  the  state  of  her  several  rights,  musi  be  made. 
The  esse  has  been  argued  chiefly  with  reference  to  the  right  of 
In  regard  to  the  claim  to  a  share  of  the  goods  in  com- 
*>n>eB  io  the  right  of  Mrs  Hamilton's  mother,  it  seems  to  us  to  be 
Mlied  lav,  that  that  right  cannot  be  vested  in  Mrs  Hamilton  with- 
Mcnfinnation ;  and  we  are  of  opinion,  that  the  wife  cannot  be 
^■■pelted  to  obtun  such  a  confirmation,  if  she  can  allege  any  good 
^■a  far  refusing  to  do  so.  This  question  has  scarcely  been  raised 
■  ike  proper  shape.  But  at  present  we  are  of  opinion,  that  if  Mrs 
BiaiitsQ  shall  be  found  to  be  entitied,  upon  the  considerations 
wh  the  ttate  of  tiie  case  presents,  to  refuse  to  elect  to  claim  the 
'fphs,  or  to  object  to  her  husband  doing  so,  she  is  also  entitied  to 
"■jtct,  on  the  same  oonttderation%  to  any  confirmation  beixig  ex- 
Mo  is  her  name. 
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The  material  question  is  upon  the  claim  to  legitim.  This  de- 
pends on  the  nature  of  that  right,  and  the  nature  and  operation  of 
the  jus  mariti  as  applied  to  it  It  was  strongly  maintained  in  the 
hearing,  that  the  right  of  legitim  is  vested  in  the  children  of  the 
£unily  even  before  the  father's  death ;  and,  in  some  sense,  it  is  true 
that  there  is  a  right  of  credit  existing  in  the  children  generally,  that 
such  of  them  as  survive  their  fEtther,  and  do  not  discharge  the  right, 
shall  have  their  legitim.  But  this  b  a  very  indefinite  and  incom- 
plete right.  The  authorities  seem  to  be  agreed,  that  as  it  only  be- 
comes perfect  upon  the  death  of  the  father,  it  is  truly  but  a  right 
of  $uccessiany  although  a  right  of  succession  which  the  fitther  has  no 
power  directly  to  disappoint  That  it  is  not  a  right  of  property 
vested  before  the  death,  is  clear  from  many  considerations,  but  par- 
ticularly because  it  does  not  transmit  to  the  executors  or  assignees 
of  any  child  predeceasing  the  father,  and  because  it  attaches  only 
to  the  personal  estate  existing  at  the  father's  death.  Nevertheless^ 
we  see  no  reason  to  doubt,  that  the  right  to  claim  the  legitim  be- 
comes vested,  ipso  jure,  at  the  father's  death  in  any  child  snrviring, 
without  the  necessity  of  any  form  of  title  being  completed.  It  is 
so  vested  as  a  right  of  credit,  though  not  of  a  specific  nature  until 
it  be  ascertained. 

But,  though  the  right  to  make  such  a  claim  became  so  vested  in 
Mrs  Hamilton  at  her  father's  death,  the  question  remains,  what 
shall  be  the  effect  of  this  in  the  circumstances  of  a  case  like  the 
present?  There  is  also  another  right  completely  vested  in  her  under 
the  settlement  of  her  father.  That  right  is  perfect  and  effectual 
to  herself,  unless  the  claim  to  legitim  can  be  put  forward  in  her 
right  A  choice  is  to  be  made  between  these  rights,  and  the  ma- 
terial question  is,  who  shall  be  entitled  to  tnahe  this  election  ? 

The  ground  on  which  it  is  maintained  that  the  husband  is  en- 
titled to  elect  is,  that  all  the  personal  rights  of  the  wife  become 
vested  in  the  husband  jure  mariti,  and  that,  therefore,  the  right  to 
the  legitim  having  passed  to  him  by  the  legal  assignation  of  the 
marriage,  he  has  an  absolute  right  to  claim  it  We  are  inclined  to 
think  that  there  is  a  fallacy  in  this  reasoning.  The  jus  mariti, 
though  it  has  many  of  the  effects  of  a  right  of  property,  is  in  its 
proper  nature  a  right  of  administration  only.  Hence,  the  obliga^ 
tion  to  account  for  the  goods  in  communion  at  the  dissolution  of 
the  marriage,  and  various  other  qualities  of  the  right.  The  legitim 
may  be  vested  in  the  wife ;  but  it  is  a  right  to  be  made  good  by  a 
claim  preferred.  A  special  legacy  may  be  equally  so  vested,  and 
is  more  specific  in  its  own  nature.  The  right  to  the  rents  of  an 
heritable  estate  conveyed  to  tlie  wife  may  be  said  to  be  vested,  and 
to  pass  to  the  husband  jure  mariti ;  but  where  a  case  arises  of  doubk 
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rigki  creHed  io  die  wife's  person,  which  are  incompatible  with  one  7  Dtc.  Iflsa 
■qAptj  other  elements  necessarily  interpose  before  it  can  be  de*    ^^V^^ 
lemiacd  that  the  hosband  is  entiUed,  against  the  will  of  the  wife,  ^^^^^* 
liake  the  one  and  reject  the  other*  Hamfkotrs 

Tk  right  girai  to  the  wife  in  the  present  case  is  a  liferent  of  ^|^  "^^ 
ftumd  funds.     It  is  the  ezclosion  of  the  jus  mariti  which  creates      ^ — 
ii  miscst  to  the  husband  and  his  creditors  to  rqect  it.    It  might  ^3J^' 
kft  bees  otherwise ;  and  yet  there  might  have  been  strong  rea*  Judgen. 
IMtftindoee  the  wife  to  prefer  that  provision  to  the  iegitim,  not* 
liAitniding  that  it  did  fall  under  the  jus  nwriti.     A  profuse  hus* 
\mit  tboegh  not  actually  bankrupt,  might  desire,  for  a  small  sum     • 
rfpRKBt  noney,   to  sacrifice  the  lasting  interests  of  his  wife  and 
,  iifas  in  a  valaable  liferent.     Again,  the  lady  might  have  right, 
If  ieMtdement  of  one  nuin,  to  a  legacy  of  great  amount  exclu« 
iiigtk  jos  mariti,  but  declaring  that  it  should  be  forfeited  if  a  dif« 
iMtl^pey  or  provision  of  trifling  amount  should  be  accepted  of: 

GmU^  busbeDdy  for  his  own  selfish  views,  make  the  election  so 

mitktnj  the  better  right?  Or  the  case  might  have  been,  that 

hiBilrfa  money  provision,  Mr  Macintosh  had  left  to  his  daughter 

inUte  beritsble  estate;  and  suppose  it  to  be  expressly  in  satis* 

fata  of  legitim,  would  it  be  in  the  husband's  election,  whether 

Ab  wife  should  get  that  estate  or  not?  Yet  the  affirmative  of  this  ^ 

AM  be  tiK  consequence,  if  the  right  to  claim  legitim  is  so  abso* 

^  thit  against  the  will  of  the  wife  he  may  insist  for  it,  whatever 

Nri*u  eoosequencses  may  result  to  her. 

Ik  case  of  two  heritable  estates  being  lefi  to  the  wife,  in  such 
tht,  if  she  takes  the  one  she  must  lose  the  other,  has  been 
Bat  though  the  husband  has  a  right  of  administration  over 
llAe  rents  of  such  estates  jure  mariti,  and  though  he  is  the  wife's 
h/i  CBiator,  it  cannot  be  held  that  he  could,  in  his  own  will,  make 
citttioii  for  her  in  such  a  case.  And,  indeed,  the  cases  of 
Vt^Mon,  29th  Jan.  1789,  and  Aitken  against  Orr,  11th  Feb. 
^  in  which  it  was  held,  that  the  husband  had  no  power  to  in- 
■t  ii  Ui  wife^s  right  in  a  declarator  of  irritancy,  or  a  reduction 
^deathbed,  without  the  wife's  consent,  proceed  on  principles 
^  reader  it  impossible  that  the  husband  should  have  such  a 
^rf  eieedon.  But  suppose  the  case,  that  a  valuable  heritable 
^'^  bad  been  left  to  Mrs  Hamilton  by  a  third  party,  under  the 
^''^^  oondidon  that  she  should  ratify  her  father's  settlement, 
^^  tbe  basband  have  had  the  election  in  that  case  ?  Or  could 
"Bviit  on  duming  l^tim,  so  as  at  once  to  defeat  her  right  to 
■^kaeitiof  the  settlement,  and  to  the  estate  otherwise  conveyed 

lo  all  tbese  cases  the  question  is,  not  so  much  what  is  the  hus- 
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■kc.  1838.  bend's  right  jare  mariti,  as  whether,  in  virtue  of  tliat  ri^lit,  be 

■V^^    entitled  so  to  act,  in  regard  to  the  estates  or  funds  iiccruing  to 

sueiv*     wife,  against  her  will,  as  to  do  her  a  manifeet  injury  ;  and,  ifit 

niiion's      erideiit  that  there  are  many  cases  in  which,   the  necessity  of 

i!"^ *"     electioD  being  raised  by  the  nature  of  the  rights  or  senlemenls,  I 

— -  husband  could  not  arbitrarily  exercise  his  power  of  udministratii 

Wied       ^^  think  thatit  mHSt  necessarily  follow,  thatwben  he  insii^ts  eitJ 

i^.L  for  goods  in  communion,  or  for  legitim,  he  cannot  be  alluwed  to 

so  to  the  injury  of  the  wife,  and  against  her  will.     We  certuii 

do  think  that  this  principle  was  recognised  in  tbe  ca»e  of  Fergus 

against  Mill,  referred  to  in  the  pf^rs.     It  is  true  that  the  eubji 

of  controreray,  as  mero  matter  of  fact,  was  in  an  heritage  shof 

but  the 'claim  was  distinctly  for  legitin  and  executry  of  the  est) 

of  the  father  deceased.     The  mothered  the  wife  in  whose  ntti 

this  claim  was  made  had,  during  the  aubsistencc  of  the  marriaj 

with  her  husband,  laid  out  personal  funds  of  the  hiisbund  in  t 

purchase  of  the  heritable  subjects,  and  had  taken  the  titles  to  hi 

self  and  her  daughter,   excluding  the  jus  mariti  of  the  daughte 

husband.     Now,  it  gigni6es  nothing  to  the  present  ([iicslion,  wh 

ther  the  demand,  that  the  heritable  sut^ecti  shouhl  be  considered 

the  snrrogatum  for  the  personal  estate  of  the  deceased,  and  so  aval 

able  as  a  fond  liable  to  (Jie  claim  of  lej^tim,  could  be  successful 

maintained  or  not     This  was  not  the  qnestiou,  us  we  undenUl 

the  statements,  which  was  tried  and  determined.     The  action  V 

for  legitim  and  executry ;  and  the  point  expressly  determined  wi 

that  the  action  could  not  proceed  against  the  mother,  at  the  inslasi 

of  Ferguson,  the  daughter's  husband,  witbont  the  concurrence' 

the  daughter  herself,  and  that  Ferguson  could  nut  compel  bis  in 

to  give  such  concurrence;  and  we  are  of  opinioi]  that  the  prindpl 

of  that  judgment  was  right. 

Except  in  that  case,  there  does  not  appear  to  be  in  ourb«d 
any  precise  decision  on  the  very  point  of  a  right  of  election  oeM 
•arily  arising  to  the  wife,  and  the  husband  claiming  ihe  power  1 
make  it  without  her  consent;  but,  in  snch  a  que<:tion,  we  do  m 
think  that  the  case  quoted  from  the  Decisions  of  the  Ftivy  Com 
dl,  of  so  late  a  dlate  as  September  1829,  Simpson  l-.  Forrest,  A>"9!P 
Bep.  i.  231,  ought  to  be  disregarded.  It  depemied  on  ilic  law( 
Holland,  according  to  wUcb,  as  by  our  law,  cliildren  are  entitk^ 
to  a  legitima  pordo  on  their  father's  death,  though  the  fattier' 
•aid  to  be  entitled  to  put  them  te  an  election,  » Jiethcr  tltey  vi 
take  the  legitim  or  a  fideicommissom  with  substitutionB.  ^^ 
tery  question  of  the  right  of  the  husband  or  his  creditors  to  t\v> 
in  such  a  case,  without  the  consent  of  the  wife,  was  tried  aini  "^^ 
ttrmined  against  the  power  of  the  husband.     We  only  alU''' ""' 
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to  thftt  case,  in  so  for  as  it  proceeded  on  general  principles,  7 1>«:^  183& 
appear  to  as  to  be  equally  applicable  to  the  state  of  the  law    W^^ 
af  SeaClaod;  bot,  in  that  vfew,  we  think  it  entitled  to  very  great  ^utte(^.' 


.   Hamilton's 

With  regard  to  the  plea  foanded  on  the  postnuptial  marriage-  qII^J^  '" 


we  hare  no  difficulty  in  thinking  that  it  cannot  be  bus-  7-7- 
Tbe  import  of  it  is,  that  the  wife,  a  minor  at  the  time,  is  consuiied 
to  gire  over  all  her  rights  to  the  husband,  then  vergens  ad  Judges. 
aod  specially  to  convey  to  him  this  power  of  electing  for 
far  kCveen  ter  fiiUier's  provision  and  the  legitim.  If  the  contract 
W  Wen  mule  under  other  circumstances,  we  should  still  have 
<hsg,4il  it  deserving  of  serious  consideration,  whether,  unless  the 
%Hhiiri  had  obtained  possession  of  the  subjects  of  the  claims  con- 
%e;edy  he  could,  after  he  was  in  a  state  of  bankruptcy,  have  claimed 
;  %mifAai  tUle  alone;  because  these  rights  being  given  ad  sus- 
Aadi  onera  matrimonii,  and  the  husband  being  unable  to  fulfil 
^nqvocal  obligation  stipulated,  by  the  support  of  his  wife  and 
^Wfy  tfce  question  would  be,  whether  he  could  have  insisted  for 
fijfnuil  of  this  or  any  other  ^oc/ier  or  porttcn  given  by  contract; 
'"isCkisBmieeessary  to  consider  this  particularly,  because  it  farther 
^ori  to  us,  that  the  deed  described  as  a  postnuptial  contract  was 
^Mft  donatio  inter  virum  et  uxorem,  taken  from  a  minor  to  her 
Ifearifeft  lesion ;  that  it  was  revocable;  and  that  it  was  effectually 

**  It  fan  been  suggested,  that  the  application  of  any  fands  to  which 

J|i»vife  nay  succeed  to  the  payment  of  the  husband's  debts,  ought 

^to  be  considered  as  to  the  prejudice  of  the  wife.     It  may,  or  it 

^Kf  act  be  so.     At  the  least,  the  idea  is  not  new  to  the  law,  that 

E not  be  for  'her  interest;  for  all  deeds  of  settlement,  and  all 
ge-contracts  in  which  the  jus  mariti  is  expressly  excluded, 
tre  daily  i^eognised'  ail  effectual,  assume  that  it  may  be  so ; 
Wt  in  reality  it  does  not  appear  to  us  to  be  of  much  importance 
^^te  view  shall  be  taken  of  this.     The  lesion  to  the  wife,  in  the 
'«*■»!  electing  without  her  consent,  consists  in  forcing  her^  agaimt 
is'aar,  to  take  one  right,  whereby  she  is  to  forfeit  another  which, 
*^«  reasons  which  appear  to  her  to  be  sufficient,  and  which  are  not 
■•EssoBable  in  themselves,  she  decidedly  prefers,  as  more  for  the 
■^of  herself  and  her  children.     But  the  injury  which  would 
•■^toher,  if  the  right  of  her  children  should  be  also,  forfeited, 
*d  dirir  daim  against  herself  should  be  sustained,  is  not  to  be  left 
•rtsfriew. 

On  tbe  whole,  we  think  that  the  claim  of  Mr  Hamilton  and  his 
«*teif  ought  to  be  repelled,  and  that  of  Mrs  Hamilton  and  the 
AiMrea  sustained,  according  to  the*  deed  of  settlement. 
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But,  if  it  should  be  otherwise  held  by  a  majority  of  the  Coai% 
we  should  then  be  strongly  ioclined  to  think  that  the  Court,  as  a 
court  of  equity,  may  have  power,  and  may  be  called  upon  to  re^ 
quire  that  some  arrangement  should  be  made  by  which  the  wi£s 
should  not  be  left  altogether  unprovided.  At  all  events,  if  it  should 
appear,  upon  a  statement  of  accounts,  that  the  full  amount  of  the 
legitim  could  be  paid  from  the  sum  provided  by  the  settlement,  and 
yet  leave  something  for  the  wife  herself,  we  should  think  it  very 
hard  to  say,  that  still  the  husband  or  his  creditors  should  be  allowed, 
by  directly  claiming  legitim,  to  destroy  the  other  right;  but,  being 
of  the  opinion  above  expressed,  we  think  it  unnecessary  to  enla^ 
on  this  point. 

Lord  'Mackenzie. — I  am  not  able  to  see  that  the  right  of  the  hus- 
band to  the  legitim  foiling  to  bis  wife  is  more  absolute  than  that  of 
the  wife  to  the  right  settled  on  her,  excluding  the  jus  maritL  The 
one  vests  immediately  sola  superviventia,  as  well  as  the  other.  The 
one  may  be  renounced  as  well  as  the  other.  It  is  said  that  the 
wife's  right  under  the  settlement  is  conditional  of  her  prior  renun* 
ciation  of  the  legitim,  whereas  the  right  to  the  legitim  is  uncondi- 
tional. I  do  not  see  why  that  should  be  said.  If  the  wife,  or  hus- 
band in  her  right,  take  the  legitim,  that  creates  a  ground  of  objec- 
tion to  her  also  taking  the  benefit  of  the  settlement  If  she  take 
the  benefit  of  the  settlement,  that  creates  an  objection  to  her,  or 
her  husband  as  in  her  right,  claiming  the  legitim ;  but  I  see  no 
reason  for  holding  that  an  express  previous  renunciation  is  neces- 
sary in  the  one  case  more  than  the  other.  What  then  is  to  be  done 
when  both  claim  at  once, — when  the  husband  or  bis  creditors  daia 
the  legitim,  and  the  wife  claims  the  provision  excluding  the  jus 
mariti?  I  think  neither  ought  to  prevail  entirely;  but  that  the 
more  valuable  right  ought  to  be  allowed  to  operate,  and  an  equi- 
table partition  made  of  the  produce  between  the  contending  parties, 
in  proportion  to  the  value  of  the  rights  which  they  claim.  This  is 
the  way  that  the  parties,  if  &ir  and  reasonable,  ought  to  settle  the 
matter;  and  I  think  this  Court,  being  a  court  of  equity,  may  com- 
pel them  to  do  so,  or  do  it  for  them.  I  therefore  think  that  inquiry 
ought  to  be  made  into  the  circumstances  of  this  case,  and  then  the 
case  decided  according  to  this  equitable  principle. 

If,  however,  that  view  be  held  inadmissible,  I  then  am  inclined 
to  think  that  the  case  comes  to  be  a  case  of  succession  to  an  aptumf 
and  that  the  question,  whether  it  falls  under  the  jus  mariti  or  not, 
must  depend  on  this,  whether  the  fair  use  of  the  option  produce  a 
matter  liable  to  the  jus  mariti  or  not?  For  this  product  is  truly  the 
matter  falling  to  the  wife,  and  to  which  the  jus  mariti,  or  exclusive 
right  of  the  wife,  comes  to  apply  itself.     Thus,  put  the  case  thai 


So.  2a 


COURT  OF  SESSION. 


183 


left  to  tbe  wife  the  option  of  an  heritable  bond  for  L.1000,  7  Dee.  1838. 
t  bill  for  L1500,  the  one  liable  to  the  jus  mariti,  the  other  not  %!^^"'^Tr^ 
Ae  Ul  were  a  good  one,  I  think  that  the  option  should  be  Trustees  o. 
as  tulstantially  a  legacy  of  the  bill,  and  its  product  should  Hamilton's 
■der  the  jus  mariti.      If  the  bill  produced  only  Is.  per  pound,  otben. 
iak  the  bond  should  be  taken  as  the  matter  substantially  settled      7T~ 
devife,  and  that  the  husband's  jus  mariti  should  not  come  into  Consulted 

The  argument,  that  the  husband  has  an  absolute  right  ^^^S^- 
tob  die  matter  falling  under  the  jus  mariti,  in  the  first  instance, 
to  me  petitio  principii.    There  is  no  subject  properly  under 
jn  mariti  till  the  choice  be  made,  and  I  see  no  principle  on 
he  is  to  have  the  choice,  without  regard  to  the  true  nature 
ivbtturiy  falls  to  be  chosen.     This  last  view,  howerer,  is  only 
mfriw&sl,  in  case  the  former  view  be  rejected,  which  I  am  not 
hoMdto  rqect* 
ltd  Qabigkame. — Not  having  been  present  at  the  debate  in 
I  beg  to  dedine  giving  any  opinion  on  the  question. 


llecaBse  having,  with  the  foregoing  opinions  by  the  consulted 
been  put  out  for  advising,  on  the  26th  May  1838,  the  foi- 
optnioas  were  delivered,  of  that  date,  by  the  Lords  of  the 
Division. 


At  the  advising, 

Tke  lard  JusHee^Clark  stated  how  the  opinions  of  the  consulted  Opinion  of 
slood.    Lards  President  and  Jeffrey  were  for  sustaining  the  ^^^' 
of  the  husband  and  his  creditors ;  in  which  opinion,  to  the 
It  that  these  parties  were  only  entitled  to  be  preferred  to  the 
It  of  Mrs  Hamilton's  share  of  the  legitim,  and  share  of  the 
ia  communion,  and  not  to  any  surplus  she  might  draw  from 
her  provision,  Lords  Corehousej  FuUerton  and  Cockbum 
;  while,  on  the  other  hand,  Zorcb  GiUies  and  Moncreiff 
for  preferring  the  claims  of  the  wife ; — Lord  Mackenzie  con* 
in  neither  of  these  views,  but  inclining  to  hold,  that,  on 
of  equity,  the  Court  was  entitled  to  exercise  its  discre- 
by  protecting  the  interests  of  the  wife,  in  a  case  like  the  pre- 
where,  his  Lordship  held,  that  neither  the  husband  nor  the 
lad  a  preferable  right  of  election  of  the  legal  and  provisional 

IsTdJustiee-Qerk* — This  is  a  case  of  considerable  difficulty.  It 
t  matter  of  great  delicacy  to  pronounce  any  judgment  which  may 
en  to  interfere  with  acknowledged  marital  rights ;  but  there  may 
ctKs  vhidi  are  extraordinary  in  their  circumstances,  and  I  cer- 
Biilf  look  on  the  present  as  one  of  these.  I  think  an  exception 
[to  the  general  rules  in  ordinary  cases  ought  to  be  made.     In  order 
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7  Dec.  18394  to  appreciate  the  qaeation  duly,  the  tDteresta  omiatained  by  Jdra 
^*^V^^  Hamilton  and  her  children  should  be  carefully  kept  io  vieir.  By 
^^^v*  ^  settlement  of  her  iather,  Captain  Macintosb,  hn  whole  eatete, 
HamUtoo*t.'  heritable  and  moveable,  was  to  be  divided  by  his  trustees  into  fosr 
Othera!'*  *°^  equal  shares,  one  for  each  of  his  four  children,  including  Mrs  Ha^ 

milton.    It  was  expressly  declared  respecting  her  share,  that  -the 

Opinion  of      jjferent  alone  should  be  hers»  and  the  fee  should  belttig  to  het  chik 
dren^  her  husband's  jus  mariti  being  positively  ezduded.    Site  mar* 
ried  without  any  written  contract  having,  been  executed  *  Her  hm^ 
band  speedily  became  obsecatus  and  bankrupt;  and  this* molti^lttft 
poinding  having  been  raised  in  the  name  of  Macintosh- S'  tfusteeai^ 
a  claim  is  made  in  the  name  of  the  hnsband^  Hamilton,  ^and.  his  cte* 
ditors,  for  die  purpose  of  carrying  off  m  large,  portion  oC^  ^eiSnad 
destined  under  the  settlement  to  Mrs  Hamilton  and  her^bildrett» 
exclusive  of  all  r^ht  on  the  part  of  Hamilton.    It  appeals  %iir  me 
that  a  case  of  election  is  necessarily  raised  here.     If  Mrs.HaiiiiltDii 
repudiated  the  settlement,  she  might  claim  her  legal  proviaioas^ 
or,  if  she  repudiated  her  legal  provisions,  she  might  claim  the  beneit 
of  the  settlement  for  herself  and  her  children.     Haa  she  not  then  a 
right  to  say  that  she  is  not  to  be  compelled  to  make  an  eleetioa 
which  will  have  the  effect  of  sacrifidag  her  whole  interesta  under 
her  father's  settlement  ?  I  think  it  essential  to  the  ends  of  justice 
to  allow  this,  and  that  it  is  within  the  power.of  the  Court  to*do  sOb 
While  we  may  not  be  enabled  to  shut  our  eyes  entirely  to  the 
rights  of  the  husband,  we  are  bound,  on  the. other  hand,  to  look  to 
the  interests  of  the  wife.     I  think  the  Court  is  called  on.to.intei^ 
fere  for  her  protection.     The  difficulty  of  the  case  lies  in  ^deier- 
mining  on  the  precise  mode  in  which  that  protection  may  be- tot 
extended.    In  regard  to  heritable  estate,  a  wife  cannot  be  aJbeekilely 
compelled  by  her  husband*    She  may  exercise  her  own  disgretion, 
and  witlihold  her  consent     The  Court  have  recognised  this  fnthe 
case  of  Fergusson,  and  again  in  the  case  of  Aitkeo.     As  to*  neve- 
able  estate,  the  decision  noticed  by  Elchies  is  importaati  and*  affords 
an  instance  where  the  Court  interfered  £ar  the  ptoteetion'iol^lhe 
wife.    They  required  the  husband  to  find  oautien  te  keep  lii»  Wife 
harmless  ^and  skaitbless.    The  course  followed  by  tlw  Oourt  in  the 
case  of  Macintyre,  [Dec  18. 1819,  .not  reportedf  bot  ref erred  tahy 
his  Lordship  from  his  note-book,]  involved  the  same  prineipley  as 
the  confirmation  was  only  allowed  to  proceed  at  the  hnsbaiid's  ia- 
stance  on  full  caution  b^ing  found  by  the  husband.     The  Court 
would  not  allow  the  husband  to  jeopardise  the  wife  without  finding 
caution  to  keep  all  I'ights  entire. 

I  hold,  therefore,  that  the  Court  is  warranted  and  boimd  to  in- 
terfere here.     1  think  the  Court  should  take  a  middle  course,  pie- 
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fiM  tbt  DCHMi  ean  be  fmrnd  for  defining  stidh  course.     In  that  7  iMe.  isSd: 
■■^  die  iiaiffliim  jot  shosld  not  be  awurded  to  either  party,  bot  m^!T^^|^^ 
AecfntoUepoven  of  the  Cknirt  shouhl  be  interposed  to  do  jdstice  Traste«s  v. 
^mmk  hoA.    The  wife  must  be  proteeted  to  a  certain  extent;  ^|^^'^ 
mif  Mtiified  as  I  am  that  the  wife  has  made  oilt  a  case  for  the  pro-  Otben. 
loriiBrf  this  Goort)  and  that  snch  proteodon  must  be  afforded  to  q^T^"  ^ 
lo^  I  do  not  at  present  see  how  the  Court  can  refrain  from  prefer-  Coim. . 
nf  ho^cUm,  and  sostaitfing  the  settlement  of  her  fiither,  both  as 
the  interests  of 'her  and  her  children,  if  there  be  no'other 
sf^itiicallng'  the;  case,  and' art  the  same  time  duly  protecting 
I  am  osofinned  in  this-  vie#  ttrhen  I  reflect  hbw  ikiany  dases 
Mf  esBily  be  imagia^d^  trhet^  a  hiriib^rt^f  if  he  possessed  the  aV 
■hui  pssiii  tlatased  for  the  htisbaad  ta  tfai^  caite  by  Hamilton  and 
hocdSton,  might  resort  to  life  summinti  jus,  and  feel  liMe  scruple 
•  Ae  txlent  of  injury  wfai^h  he  i^icted  on  the  interests  of  his 
vih^if  be  thereby  attained  some  minor  seiiish  gaiii  of  his  own,  or 
m^ensij  for  the  gtatificatiofi  of  vindBctiye  feeling,  act  so  as  to 
SfBtkk  wife's  most  im^tatit  patrimonial  interests,  whether  he 
iMfbeaefited  himself  individually  or  not     Such  a  case  would 
Mclf  vntaat  the  interference  of  this  Court ;  and  it  appears  to  me 
lfal4»riaterferenoe  is  equally  warranted  in  the  case  before  us. 
>  iMiMeiKyfL-^lhdLre  always  felt,  and  stilTfeel  this  to  be  a  caS6 
4f  Mek  difficulty.     Perhaps^  the  practical  result  of  my  opinion  is 
•lehiiflnencediyecause  of  my  hieing  unable  to  see  my  way  through 
«if  cfBtsUe  adjsBlment  by  Uie  adoption  of  a  middle  course  which 
iMd  psffdally  aostain  and  partially  rej^el  both  the'  conflicting 
sf  the  husband  aiid  bis  creditors  on  the  one  hand,  and  the 
SB  the  other.    It  ieems  to  me  to  be  iiot  tety  fifficnlt,  but  im- 
fMdUe,  to  find  aoy^  asediunf  point  of  reconciliation  of  these  con- 
AtisgelaioHL    If  I  take  tbi^  oii&,  to  any  extent;  it  appearis  to  me 
^tmiHt  wholly  give  up  the  <Aher.    B^ng  compelled,  therefore, 
to^kmebetween  them,  itap|years  t6  me  that  the  claim  of  the  wife 
^■Hiot  be  whoHy  rejected,  an  J,  cdnsequently,  that  the  claim  of  the 
Mondaod  bis  creditors  cannot  be  lit  all  sustained. 
^  bregafd  to  ike  pestnu^ial  eotflrtret,  ft  does  not  appear  to  me. 
^sisBt  the  decision  o#  the  cdi^;   'If  tbe  wife  possessed  a  power  of 
*hciisD,  indcpeodeiitly  of  tlfat  contract,  tiien  the  surrender  of  that 
^>>|wiant  pow«r  amotinted  to  donatio  intle^  yfriiAl  et  uxorem,  and 
^VMTcvQcaUe*    The  question,  tb^ref^re,  »,  Whether  the  wife 
pi>Ksed  a  power  of  selection^  or  Was  absolutely  under  the  control 
.if  hei  baiband  in  that  respect.    ' 

Tkere  are  two  several  funds  claimed  by  the  husband  and  his 
*>^te9;  Is^  Ills  wife'ashare' of  Iter  mother's  executry ;  and,  2d, 
^  liMi  le^^im.     The  rights  to!  these  respective^  funds  are  affect- 
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7  Dec.  I8sa  ed  with  different  qualities :  they  do  not  arise  or  vest  in  the  same 
way.  A  child's  share  of  her  mother's  executry  is  jast  a  debt  doe 
by  the  father  to  the  child,  so  soon  as  her  mother  dies.  It  vests  in 
the  child  in  the  lifetime  of  the  father.  It  needs  confirmadon.  But 
the  legitim  does  not  vest  in  the  lifetime  of  the  father ;  and  on  his 
death  it  needs  no  confirmation. 

In  regard  to  the  debt  doe  by  Captain  Macintosh  to  his  daughter, 
on  account  of  her  share  of  her  mother's  ezecntry,  I  should  not  bold 
that  that  debt,  being  carried  under  the  assignation  implied  in  mar- 
riage, could  be  extinguished  by  any  deed  of  Captain  Madotosh,  or 
his  daughter,  without  her  husband's  consent  But  then  it  appears 
that  a  sum  of  L.500  was  given  by  Captdn  Macintosh  to  the  hus- 
band on  the  day  of  the  marriage,  which  wonld  clearly  impute  in 
extinction  of  such  a  debt  if  then  existing.  The  precise  amount  of 
the  goods  in  communion  at  the  death  of  Mrs  Macintosh  has  not 
been  ascertained ;  but,  from  the  statements  on  the  record,  it  would 
eeem  that  any  claim  for  the  share  of  Mrs  Macintosh's  executry  is 
extinguished  by  that  payment ;  so  that,  practically,  the  only  ques- 
tion remaining  is  the  claim  for  Mrs  Hamilton's  legitim. 

In  this  question,  it  is  necessary  to  attend  accurately  to  the  na- 
ture of  the  husband's  powers  and  rights.  In  his  marital  rights,  he 
is  truly  the  curator  and  protector  of  his  wife,  whose  person  is  not 
absolutely  sunk,  or  legally  annihilated,  during  the  marriage,  but 
placed  under  his  guardianship.  He  is  the  administrator  of  the 
goods  in  communion,  not  in  virtue  of  a  right  of  absolute  property, 
l>ut  of  the  jus  mariti,  which  gives  him  an  uncontrolled  power  of 
disposal.  But  the  true  nature  of  his  right,  as  not  amounting  to 
absolute  property,  and  the  fitct  that  the  goods  in  communion  are 
not  exclusively  his,  but  are  truly  in  communion  between  him  and 
his  wife,  and  their  children,  if  there  be  any,  becomes  apparent  in 
the  instant  that  the  dissolution  of  the  marriage  takes  place,  and  the 
jus  mariti  is  at  an  end.  If  the  wife  dies,  for  example,  the  husband 
is  instantly  bound  to  account  to  her  heirs  for  her  share  of  the  goods 
in  communion.  This  demonstrates  that,  while  the  marriage  sub- 
sisted, he  had  a  right  of  full  property  in  his  own  share  only  of  the 
goods  in  communion,  and  just  a  right  of  uncontrolled  administra- 
tion over  the  remainder.  And  this  reaches  to  the  rents  of  heritage, 
as  well  as  to  all  moveable  subjects. 

Keeping  in  view  this  quality  of  the  husband's  right,  why  should 
he  possess  unlimited  power  to  compel  his  wife,  against  her  will,  to 
take  up  a  moveable  succession  ?  That  proceeding  may  be  damoosa, 
as  well  as  lucrosa  to  her.  He  cannot  compel  her,  as  to  heritable 
rights,  to  allow  her  name  to  be  used  in  reducing  her  father's  settle*- 
ment  ex  capite  lecti,  or  to  insist  in  any  declarator  of  heritable  right 
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Bit  if  the  Imahand's  interest  were  alone  regarded,  the  Court  would  7  Bee.  1839. 
lot  hfe  90  decided.     In  the  ease  of  Fergnsson  the  Court  went  ^^^^^^^^ 
fadKf  still ;  for,  attending  to  the  facts  of  that  case,  I  do  not  see  Trustees «. 
■f  desr  distiiiction  in  principle  between  it  and  a  case  of  moveable  ST[]!|^*'  j| 
VBDeaaoD,  where  confirmation  was  necessary  to  take  it  up.     It  is  otben. 
mmadj  the  nature  of  the  subject,  as  being  heritable  or  moveable,  q  rj^  ^ 
flick  is  to  be  rq;arded,  but  the  question,  whether  a  wife's  name  couit. 
m  be  med  without  her  consent,  and  against  her  will.     The  case 
fMied  from  Elchies  shows  that  the  wife,  even  as  to  moveable  sue* 
lOM,  n  eatitled  to  get  her  interests  protected.     The  same  prin- 
«|k  v»  recognised  in  the  case  of  Macintyre ;  and  although  it 
wmi  M  finther  than  the  passing  of  a  bill  of  suspension,  and  in- 
nbd  SB  arrangement  by  consent  of  parties,  it  sufficiently  evinces 
tklAe  ioterests  of  the  wife  were  protected  by  the  Court 

Tkoe  are  the  views  which  I  have  taken  as  to  the  character  <rf 
tleUHuid's  rights.  Undoubtedly  legitim  vests  ipso  jure,  and 
M|HQ  so  confirmation.  But  it  did  not  vest  in  Mrs  Hamilton 
Uif  kr&ther^s  lifetime*  Had  she  died  before  her  fiither,  her 
:  kiiinl  eoold  not  have  claimed  it.  Besides  this,  it  was  in  the 
fwcfof  her  &ther,  if  he  pleased,  to  have  squandered  away  his 
iUe  Boveables,  or  to  have  invested  them  wholly  in  heritage,  or 
tikvegiited  the  whole  away ;  by  all  which  means,  if  done  bona 
fie,  and  without  a  fraudulent  intent  against  the  legitim,  the  whole 
In  of  legitim  would  have  been  defeated.  The  right  of  legitim 
%<nilf,  then,  a  right  of  succession,  but  which  becomes  a  perfect 
1^  instantly  on  the  father's  death* 

The  qoestion  tben  arkes,  whether  the  legal  assignation  of  move* 
pUca,  implied  in  marriage,  can  defeat  the  wife's  right  of  selecting 
Ittveeo  the  ratification  of  her  father's  settlement  and  acceptance 
tf ill  profisions,  on  the  one  hand,  or  the  claim  of  legitim  on  the 
^.  Suppose  that  her  &ther  had  left  her  a  special  legacy,  vest- 
%«olasaperviventia,  just  as  legitim  does;  surely  the  wife  would 
hare  a  right  of  option  when  her  father's  succession  opened,  so  as 
l»  be  free  to  take  the  legacy  if  it  were  more  beneficial  to  her  than 
^  legal  dairaa.  If  she  were  unmarried,  she  would  follow  that 
c*ne.  Aad,  being  married,  I  apprehend  her  husband  is  bound 
toeoonlt,  and  not  to  betray  the  interests  of  his  wife,  who  is,  as 
b  vani,  under  his  protection.  Nor  do  I  see  that  it  makes  any 
ttteace  that  it  is  not  a  special  legacy  which  has  been  left,  but  a 
cotiin  share  of  the  whole  succession.  That  circumstance  may 
sCeet  the  form  of  taking  up  the  succession,  but  it  cannot  affect  the 
<fkt  of  selection  arising  to  the  wife.  If  she  takes  the  legitim,  she 
^iBSot  take  the  provisions  under  the  general  settlement :  if  she 
^  theiB,  she  cannot  take  the  legitim.     That  is  involved  in  the 
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*  0«.  im  ttedsion  of  Hendersdn,  July  26.  1782,  wliicli  Ims  been  alreadf 

j^^^!^^  ferred  to,  and  also  in  the  case  of  Carmibhael,  f  eb.  8.  1 823.    TTl 

TruitMto.      ia  no  formal  renunbiftdon  necessary.     The  acceptance  of  the  \ 

cltd^i^Md  "It^'oative  invokes  the  rejection  of  the  other.     But  tlie  legal 

Othcn.  signation  wbidi  is  fmplied  in  marriage  cannot  carry  a  siibJM) 

Qj^l^j^f      tire  husband  until  Jt  is  taken  by  the  wife.     Ciiscs  of  tlie  gresl 

Court.  hardship  might  ari^e  if  a  wife  were  left  without  the  power  of  i 

pealing  to  this  Cotirt  for  protection  against  an  itttempt,  on  ilie  p 

of  her  hnsband,  t«  compel  her,  and  deprire  her  of  all  discretion 

the  exercise  of  ber  power  of  selection.     A  husb»ii(!  mtglit  force 

wife,  directly  contrary  to  her  own  interest,  to  make  a  selection  ni 

injurious  to  himself.     Or  the  creditors  of  the  husband  might  ct 

pel  him  to  use  tempulHion  towards  her.     And  the  present  set 

to  me  to  be  a  case  of  that  description.     But  I  think  tlie  wife 

entitled  to  the  protection  of  the  Court.     It  has  been  settled  tfas 

wife  cannot  be  compelled  to  insist  in  a  reduction  of  her  tntht 

Betdement,  ex  capite  lecti.     Suppose  it  were  the  case  of  a  bond' 

her  father,  wdicb  was  alleged  to  be  reducible  ob  turpem  cansl 

could  the  daughter  be  compelled  by  her  husband  and  his  credit 

to  insist  in  a  reduction  of  that  bond  ?  Does  tlie  ri<rht  of  the  hi 

Iwnd  enable  him  to  subject  Lis  wife,  without  rmiedy,  to  such 

outrage  on  her  feelings  as  that  might  prove  ?  There  are  limits 

the  large  powers  enjoyed  by  the  husband  as  the  protector  and  I 

administrator  of  bis  wife.     1  think  in  this  case  the  wife  has  a  rij 

of  option,  subject  to  the  equitable  control  of  tbiti  Court.     Her  hi 

band  is  curator  for  her  benefit ;  and  I  conceive  that  we  should  i 

permit  him  and  bis  creditors  to  compel  her  to  set  aside  her  Mhc 

setdement,  which  would  reduce  ber'to  beggary,  and  transfer lol 

husband's  creditors  the  funds  destined  under  the  settlement  for  I 

subsistence  of  herself  and  her  children. 

It  appears  to  me  that  there  are  general  principles  Gufficiedt 
warrant  the  Court  in  affording  protection  to  the  wife  a^instt 
extremity  of  injury  wiA:  which  she  is  now  threatened.  Theo 
(Simpson,  Sept.  1829,  I  Knapp's  Rtp.  231,)  quoted  from  the  dei 
sions  of  the  Privy  Council  seems  to  me  to  be  important  in  aid 
these.  I  am  unable  to  see  my  way  throngh  the  species  of  e^jt 
table  adjustment  which  is  pointed  at  by  Lord  Mackenzie.  She 
of  that,  I  can  perceive  no  alternative,  but  the  course  pointed  e 
fay  Lord  Gillies  and  Lord  MoncreifF,  with  whom,  tlierefore,  1  woa 
concur  in  preferring  the  claim  of  Mrs  Hamilton. 

Ij)rd  Meadowbanh. — I  am  glad  that  Lord  Medwyn  has  spoki 
before  ine,  because  I  quite  agree  in  every  word  his  Lordship  h 
stated.  My  opinion  coincides  with  that  given  by  Lords  Gilli 
and  Moncreiff.     At  the  same  time,  if  I  bad  been  constrained 
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jB  ibe  opinion  giv^n  by  five  of  the  consulted  Judges,  I  "^P^-  ^^^- 

hare  Mneuried  with  your  Lordship,  that  we  were  bound  to  m^|o^ 

our  equitable  powers  for  the  protection  of  the  wife ;  for  Trustees  v. 


fliN|k  it  may  be  difficult  to  adjust  such  differences,  still  there  is  a  o^uors  aod 
wmijt  SB,  in  cases  of  wards,  has  been  shown  to  be  the  case  in  ana-  Others. 
Ipn  questions  in  the  Court  of  Chancery.     We  are  bound  to  QpUdoaot 
pettlie  difficulty,  were  we  driven  to  it.     I  think,  however,  that  Court. 
i^t  adflujiistnitiye  powers,  of  the  husband  do  not  extend  so  far. as 
li^fs  him  a  right  to  make  an  election  so  injurious  to  the  wife* 
.^JMGladte. — I  am  not  inclined  to  sustain  in  toto,  or  to  rep^l 
||.Mh^  tke  claims  of  the  husband.     I  am  rather  inclined  to  think 
lltKifBe  judgment  that  will  protect,  to  a  reasonable  extent,  the 
^ftmi^  the  wife  ought  to  be  pronounced.     Though  it  may  be 
fUt  to  do  this,  or  to  fix  on  what  that  reasonable  extent  should 
VMatii  not  to  prevent  us  attempting  to  do  so,  or  to  induce  us  to 
IfdiltQgetber  what  she  asks.     The  reasonableness  of  this  view 
■  ^l^fBRBtfrom  the  very  circumstance,  that  the  husband's  credi- 
toaj  the  wife  may  agree  betwixt  themselves  as  to  what  extent 
)fRchim  shall  be  conceded.    For  my  own  share,  I  think  there  is  a 
Amiod  betwixt  the  two  claims  of  the  husband.     I  am  not  sure 
Jbttk  wife  can  refuse  her  concurrence,  indefinitely,  to  measures 
ftken  fur  the  recovery  of  her  share  of  what  belonged  to  her  mother; 
Jtaqsite  phiin,  if  she  can  assign  a  good  cause,  she  will  be  found 
JMitled  to  refuse  to  give  her  sanction  unless  under  security.     Has 
1^  tko  ssaigned  a  good  reason  ?  I  think  she  has. 
:•  Jbtothe  goods  in  communion,  1  can  see  no  difference  betwixt 
jqsag  one  debt  and  another.     I  would  rather  hold  that  she  is  not 
:lpnd  to  consent ;  but  still  I  do  not  think  we  are  authorised  just 
Ubi  tbat  Mrs  Hamilton  is  not  bound  to  confirm. 

As  to  the  legitim  there  is  a  little  difference.  There  the  pro- 
foty  is  in  herselL  And  the  question  is,  how  far  she  has  assigned 
44deiit  reason  to  refuse  her  concurrence.  I  am  rather  inclined 
t^lUnk  she  has  given  suffident  reason  ;  and  if  so,  I  rather  think, 
^ioso  £u  as  reasonable,  she  cannot  be  obliged  to  concur  in  the 
'Hsvery  of  the  legium.  The  right  may  be  in  the  husband,  but 
^tke  vife  may  decline  to  give  her  concurrence  unless  it  can  be 
'kvvn  tiist  she  mast  obey.  His  right  to  insist  is  founded  on  his 
4Kkuius  wife's  curator.  But  still  it  is,  like  every  other  question 
*ftke  sort  betwixt  individuals,  just  for  the  Court  to  determine  boW 
V  there  is  a  reasonable  exerdse  of  the  legal  powers  sought  to  be 
^'^^ntted;  if^  for  .example,  be  acts  reasonably  by  virtue  of  a  con-^ 
^^  or  on  a  mutual  deed  authorising  him  to  act  for  her.   While  I 

do  tt|t  think  the  right  of  .revocation  in  the  wife  is  unlimited,  still, 

^  the  other  hand,  a  husband  is  liable  to  his  wife,  like  any  other 

^^tor,  for  lesion,  if  she  can  show  there  is  lesion. 
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Macintosh's 
Trustees  v. 
Hamilton's 
Crediton  and 
Others. 

Opinion  of 
Court.  ' 


7  Dec.  1838.  The  question  just  comes  to  depend  on  the  authority  of  tlie  hus- 
band; but  still  the  Court  is  not  only  entitled,  but  called  on  to  inter- 
fere where  there  is  sufficient  reason.  There  is  no  doubt  if  the  sub- 
ject be  heritable^  as  in  Macintyre's  case,  where  it  was  held  necessary 
to  show  that  the  property  had  been  purchased  with  funds  belong- 
ing to  the  husband.  Cases  might  occur  in  respect  to  moveables, 
where  the  wife  might  not  be  compelled  to  renounce.  Therefore  I 
have  no  doubt  of  the  powers  of  the  Court  to  take  such  measures  as 
may  protect,  to  a  reasonable  extent,  the  interests  of  the  wife. 

An  opinion  looks  better  coming  from  a  book  of  authority,  whe- 
ther it  be  a  book  of  authority  or  not.  Lord  Bankton,  I  obserire, 
says,  (vol.  i.  p.  180,)  if  a  wife  be  not  provided  at  all,  the  Court 
will,  if  the  husband  be  obseratus,  find  that  he  or  his  creditors  most 
find  caution  to  provide  some  provision  for  the  wife ;  and  he  refers 
to  a  decision  in  the  case  of  Ogilvie's  Creditors,  10th  Dec.  1702, 
in  Mar.  £).  reported  also  by  Fount*  and  Hare  No  doubt  it  was 
held  that  the  Court  will  not  allow  creditors  to  uplift  the  interest  of 
bonds  falling  due  to  the  wife,  without  finding  candon  for  a  provi- 
sion of  liferent  to  the  wife ;  and  Bankton  quotes  this  Latin  maxim. 
Hoc  sequitas  suggerit,  licet  jure  deficiamur. 

I  think  some  suitable  provision  should  be  made  for  this.  But  as 
it  is  in  the  power  of  the  parties  to  arrange  that,  I  wish  to  give  them 
an  opportunity  of  doing  so. 


Judgment. 


Some  discussion  was  then  raised  at  the  bar  as  to  the  result  of  the 
collective  opinions  of  the  Court ;  when,  upon  the  suggestion  of  the 
Dean  of  Faculty,  it  was  agpreed  that  the  import  of  this  last  advising 
should  be  communicated  by  their  Lordships  of  the  Second  Division 
to  the  other  Judges ;  and  the  cause  having  stood  over  till  this  date, 
the  lAfrd  Justice-Clerkf  upon  the  cause  being  called,  read  the  fol- 
lowing interlocutor, .  as  settied  by  their  Lordships,  after  consulta- 
tion with  the  other  Judges : 

*  In  respect  of  the  opinions  of  the  majority  of  the  whole  Judges, 

<  find,  that,  in  the  circumstances  of  this  case,  the  mutual  claims  of 

<  Mr  Hamilton  and  his  creditors,  and  of  Mrs  Hamilton,  do  not  admit 

*  of  any  adjustment  or  division  of  the  fond  between  them  being  made 

<  by  the  Court,  and  prefer  the  claim  of  Mrs  Hamilton :  Find  no  ex- 

<  penses  due  regarding  the  discussion  of  those  claims,  and  remit  the 

*  cause  to  the  Lord  Ordinary  to  proceed  accordingly.' 


lord  Ordinary,  Moncmffi  For  Mr  Hamilton's  Creditors,  Detm  qfFae.  (Hap9^) 

and  Ja,  Paierson,  For  Mrs  Hamilton,  Sol- Gen,  (Ruther/urdj  and  G.  G. 

BtU.  For  the  Children,  J.  3f.  BelL  Lockhart,  Huniar  $•  Whiiehead, 

A,  4*  C  Doyghs,  W.  S.  J,  S.  DarUng,  W.  S.  and  ThmMon  ff  Elder,  W.  &  Agents, 
r.  Cleric. 
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SECOND  DIVISION. 

&  XXIV.  1th  December  1838. 

RALSTON'S  TRUSTEES 

against 

JIARY  NICHOL  and  MARY  PATRICK,  akd  Othbbs. 

TUcst^—Hbritablb  and  Moyeablx. —  Trustees  had  powers  to 
tAktritdUe  subjects^  with  directions  to  invest  the  residue  in  heri^ 

■  kHe  or  personal  secwrittf^  but  the  trust-deed  contained  no  impera^ 
^ndareetion  to  sett^  and  the  trust-subfeets  were,  after  certain 
n&U^  direeted  to  be  held  for  the  benefit  of  the  truster*  s  own  near^ 
oCkffv  whatsoever  ; — the  estate  remaining  heritable  afier  the  pur-- 
ftmrf  the  trust  had  been  foiled,  found,  in  a  competition  be^ 
tuatke  hear  and  the  next  of  hin,  that  the  heir  was  preferable, 
0  mi  heritable  estate  could  not  be  considered  as  moveable,  and 
dMk  among  the  next  of  hiny  under  the  destination  to  ^  heirs 


iAoAx  Ralston  died  in  April  1832,  possessed  of  heritable  pro*  KanauYe. 
|Btj  in  ibe  Tillage  of  Cumnock,  besides  moveable  funds.     He  left 
koekildreo,  John  and  Mary.     Mary  was  married  and  had  two 
iUren,  Adam  and  Mai^aret  NichoL 

BibtOD  had  executed  a  trust-deed  in  favour  of  the  raisers,  di&- 
|BiB|  in  thmr  favour  all  his  heritable  and  moveable  estate.  The 
ieed  GOBtamed  an  obligation  of  infeftment  in  the  heritage.  It  con- 
kbed  die  foUowing  &culty :  ^  With  full  power  to  the  said  acting 
'tatees  or  trustee  to  sell  and  dispose  of  my  said  trust-estate  above 
^dpooed*'  There  was  no  direction  to  sell.  Powers  were  then 
P^  tt  to  the  management ;  and  the  leading  purpose  of  the  trust 
^tt  fellows: 

H '  That  the  said  acting  trustees  or  trustee  may  invest  and 
^neare  what  residue  of  my  said  means  and  effects  there  may  be, 

*  after  payment  of  the  said  debts  and  funeral  expenses,  and  the 

*  c^CQKB  of  executing  this  trust  as  aforesaid,  upon  good  heritable 
*vpenoiud  securities  in  Scotland,  conceived  in  favour  of  the 
^*^^^^ ;  *  which  sums  so  to  be  invested  and  secured,  the  said 

MBg  trustees  or  trustee  shall  hold  for  behoof  of  John  Ralston, 

^  fiOD,  residing  at  West-Woodhead,  and  Mary  Ralston,  my 

^oaa^ter,  widow  of  the  deceased  William  Nichol,  innkeeper  in 

*  CoBuioek;  whom  fftiling,  for  behoof  of  Adam  Nichol,  son,  and 


7  Dec.  183a 
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Margaret  Nichol,  daughter  of  the  said  Mary  Ralston ;  whom 
failing,  for  behoof  of  my  own  nearest  heirs  whatsoever*' 
He  then  gave  this  further  faculty  to  the  trustees  in  regard  to 
he  parties  so  named :  ^  Declaring  that  the  foresaid  sums,  and  the 
interests  and  profits  thereof,  shall  be  paid  to  the  said  John  Ralston 
and  Mary  Ralston,  and  fisiiling  them  to  the  said  Adam  Nichol,  or 
any  of  them,  only  to  such  extent,  and  in  such,  shares  and  pcHiions, 
and  at  such  times  as  the  said  trustees  or  trustee  shall  think  proper ; 
and  that  they  shall  have  no  right,  either  jointly  or  separately,  to 
demand  the  same,  or  any  part  thereof,  the  said  trustees  or  trustee 
being  hereby  constituted  sole  judges  of  the  propriety  of  giving 
them,  or  withholding  the  same,  or  any  part  thereof/ 
Then  followed  this  clause  :  *  And  further  declaring,  that  upon 
the  decease  of  the  said  John  Ralston  and  Mary  Ralston,  and  the 
said  Adam  Nichol  and  Margaret  Ifichol,  the  said  trustees  or 
trustee  shall  convey  or  pay  over  the  said  sums,  and  interest  there- 
of, or  such  portions  thereof  as  may  remam  in  their  hands,  to  my 
own  nearest  heirs  whatsoever/ 
John  Ralston,  the  testator's  son,  died  on  4th  August  1832,  with- 
out having  been  mfurried.  Mary,  the  daughter,  died,  leaving  a  son, 
Adam,  who  died,  leaving,  as  the  only  issue  of  his  marriage,  the 
claimant,  Mary  NichoL  Margaret  Nichol  was  married  to  John 
Patrick,  shoemaker  in  Cumnock,  who  left  six  children. 

The  trustees  paid  the  testator's  debts,  but  never  exercised  the 
power  of  sale  conferred  by  the  deed. 

On  the  death  of  Mary  Ralston,  the  trustees  instituted  the  pre- 
sent process  of  multiplepoinding,  when  a  competition  arose  between 
Mary  Nichol,  claiming  as  nearest  heir  of  the  testator,  and  the  chil- 
dren of  John,  Patrick  and  Margaret  Nichol. 

The  Patricks  claimed  six-seventh  parts  of  the  testator^s  whole 
property,  and  they  pkaded — That  the  whole  trust-residue  in  ques- 
tion must  be  held  of  the  nature  of  moveable  estate,  and  descendible 
to  the  next  of  kin  as  heirs  in  mobilibus ;  and  that,  under  the  trust- 
deed,  the  claimants  were  entitled  in  their  own  right,  as  the  next  of 
kin  and  representatives  of  the  truster,  to  the  shares  claimed  by 
them  of  the  residue  of  the  trust-funds. 

Mary  Nichol  claimed  to  be  preferred  to  the  heritable  estate,  and 
also  to  the  moveable,  in  terms  of  the  deed  in  favour  of  the  testa- 
tor's own  nearest  heirs  whatsoever.  At  all  events,  she  claimed  to 
be  entitled  to  the  heritage,  and  separately  to  her  share  of  the 
moveables  as  one  of  the  next  of  kin ;  and  she  pleaded — That,  as 
the  heir  whatsoever  of  the  testator,  she  was  entitled,  under  the  des- 
tination of  the  deed  of  settlement,  to  the  whole  subjects  conveyed 
to  the  trustees ;  that  where  a  mere  faculty  or  power  is  conferred 
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m  tnifltees  to  eonrert  heritage  into  moveables  for  oertaiD  purposes,  7  Dec.  least 
asd  this  haaity  is  not  exercised,  the  right  of  the  heir 'to  the  heri-    ^■^^'^ 
ligeviot  therebj  affected ;  and  where  a  testator  conTeys  hia  uni-  ^^^^^ 
to  trustees  for  behoof  of  his  heirs  whatsoever,  the  wbiDle  Ni<!iioi  tnd 
to  that  heir ;  that  in  any  event  the  elaimant  was  entitled  ^^^^^ 
liklinfecned  as  hdr  to  the  heritage,  and  as  next  of  kin  to  th^  Namtive. 
^ — the  diviskm  being  per  stirpes,  and  not  per  capita.    • 


.  Tbe  hmi  Ordinary  (12th  May  1838)  sustained  the  claim  of 
Muf  JSchol,  and  preferred  her  accordingly,  but  found  no  expensesT 
4tt.   His  Lordship  added  the  following  note : 

^  There  is  considerable  nicety  in  this  case ;  but  the  Lord  Ordi-  ^^^  ^'^^' 
^wj  thinks  that  it  must  be  decided  in  favour  of  the  heir,  on  the  "^'^^  ^''^^' 
^foi^les  of  the  cases  of  Durie  v.  Coutts,  30th  Nov.  1791 1 
^Bnd,  144li  Dec  1825 ;  Cathcart,  26th  May  1830 ;  and  Ram^ 
*af«  White,  26th  June  1833. 

'  The  tmst-deed  gives  a  power  to  the  trustees  to  sell  the  exist-^ 
'if  kmtable  estate,  and  to  invest  the  residue  in  heritable  orper-i 
'anliBCBrity.  But  there  is  no  imperative  direction  that  they 
*iUadl  the  property.  Then  it  provides  that  they  shall  hold  the 
*m  ID  invested  for  behoof  of  John  Kalston  and  Mary  Ralston ; 
'liMaiifiuIing,  of  Adam  Nichol  and  Margaret  Nichol,  the  son  and 

*  dsnghter  of  Mary  Ralston ;  whom  failing,  for  behoof  of  *  my  own 
^wmmtkein  whatsoever*     There  is  a  very  broad  and  extraordi- 

*  ntfj  discretion  given  to  the  trustees  in  regard  to  the  holding  and 
^iniiatioa  of  jiiis  estate*  For^  although  they  are  to  hold  it  for 
*tte  hdboof  £rst  of  the  Ralstons,  and  then  of  the  Nichds,  it  is  ex* 
^fnakf .  provided  that  these  partiea  shall  have  no  righi^  either 
*/n^  or  teparately^  ta  demand  the  same  or  any  part  thereof; 
*'mi  ijbeX  it  diall  vest  ^i^iroly  in  th^  discretiim  of  the  trustees  to 
*^«hat  extent,,  in  what  abares  or  portions,  and  at  what  times,  any 
^pifwealB  from  the. sums  invested^  or. the  interests  and  profits 
^Aem^  should. be. made  to  them.  And  then  the  deed  &ially  pro^ 
'vides,  ^  That  upon  the  decease  of  the  said  John  Ralston  and 
^  Miry  BabtQsoi^  isA  Adam  Nichol  and  Margaret  Nichol,  the  said 
"troBteesor  trustee  shall  amoey  or  pay  over  the  said  sums  and  in-^ 

*  towttfaeiseo^  or  such  portions  thereof^  as  may  remain  in  their 
''iaiidfl^  to  my  own  nearest  heirs  whatsoever.* 

*  The  case  which  has  occurred  is,  that  the  testator  died  on. the* 

*  9d  April  1832»  aod.  that  John  Ralston  died  on  the  4th  August 

*  18321 ;  that  Mary  Ralston  had  tw.o  children,  mentioned  in  the  set- 
*dwBen^,,  Adam  NichoU  vbo  died  in  April  1836,  leaving  a  daugh* 
*ter,  Ae  daimaj^t  Mary  I^ichol,  and. Morgi^ret  Nichol  or  Patrick^ 
*^  £^  in  January  IBSiS,  leavii|g  a  number  of  children,  who  are 
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-c.  1838.      a  vieto  to  complete  kit  title  to  certain  landt,  and  no  appeareaax  k 

V™^  made forllte truster ;  butanheirofentail,andt/ietnateetofaf 

'^ail'ot         ""'"  pf'^P'^'lor,  having  brought  a  reduction  of  the  truale^M  titk,  i 

&.C.  jected  to  the  proceu  proceeding,  pending  tlie  reductUm,  —  the  Lc 

Ordinary  pronounced  decree  of  a^udieation,  to  the  effect  ef  fra 

ferring  the  title  to  the  trtutee,  at  it  ttood  in  the  truster,  but  tifp 

teded  the  declaratory  eonehgion  of  the  libel. — On  a  reclaiming  s 

bg  the  heir  of  entail,  the  Court  adhered  to  the  interlocutor,  aith  ti 

variation,  that  any  charter  or  easine  to  be  expede  under  the  deer 

of  adfudicatioa  in  implement,  pronounced  by  the  Lord  Ordina 

muit  expreu  in  gremio  the  declaration  or  qualification  contained 

the  interlocutor, 

,;,!,,  TuiB  was  an  action  of  Bdjudication  in  implement  of  a  trosl^ 
granted  by  the  Eail  of  Stair,  in  January  1886,  and  was  biong 
witli  a  riev  to  complete  the  pursuer's  title  to  the  lands  of  CulB 
Wigtonshire,  which  were  contained  in  the  trust-deed.  Noeppn 
ance  was  entered  for  Lord  Stair  or  his  curator,  (his  Lordship  beii 
now  under  curatory,}  but  appearance  was  made  for  Sir  John  H.  Di 
rymple,  as  heir  of  entail,  and  for  tlie  trustees  of  the  late  Earl  of  Sbi 
who  had  brought  an  action  of  reduction  of  the  pursuer's  dtle  to  tl 
lands  of  Cults  on  various  grounds,  and  especially  as  being  contaiiii 
in  the  entail  of  the  Stair  estates ; 

And  they  pleaded  in  defence — That  as  the  title  upon  which  tl 
pursuer  libelled,  as  well  as  the  alleged  titles  of  his  anthor  to  tl 
landsof  Cults,  were  already  under  red  ucdon,  while  the  alleged  rigi 
of  the  pursuer  was  also  made  lidgions  by  the  prior  action  at  the  ii 
stance  of  the  defenders,  this  process  ought  either  to  be  remitted  b 
and  conjoined  with  the  reduction,  or  it  ought  to  be  silted  undl  tl 
termination  of  the  redncUon. 

o^ji.  lath  June  1838.  —  '  The  Lord  Ordinary  having  heard  partie 

Dary'B  loKf-  '  procurators,  in  respect  that  decree  in  this  process  of  adjudicalk 
in  implement  can  luve  no  other  effect  than  to  transfer  to  the  pit 
soer  the  same  title  which  is  now  vested  in  the  Earl  of  Stair,  or 
title  absolutely  depending  on  it,  and  that,  in  the  event  of  that  titJ 
being  reduced,  any  right  carried  by  this  adjudication  must  &11  < 
the  ground,  finds  that  the  compearers,  from  whom  these  defeno 
are  ^ren  in,  have  no  legal  interest  to  object  to  decree  being  pn 
nounced ;  and  in  respect  that  no  objecUon  is  stated  for  Lord  Stsi 
OT  his  curator  bonis,  repels  the  said  defences  to  the  effect  folios 
ingj.and  decerns  in  terms  of  the  conclusions  of  the  libel,  so  bri 
they  are  directed  simply  to  the  object  of  obtaining  adjudieatio 
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*  vhilaoerer  of  the  dec^aaed.     Indeed,  any  other  view  wcfuld  lead  7  Dec.  1838. 
<  i»  fkm  eofockmoOf  that  because  they  have  not  exercised  the  power    ^"^v^^ 
*«f  ale^  the  estate  in  their  hands  is  not  destined  at  all,  but  must  x^^„ 

*  U  to  the  hdr^at-law.  Niefaoi  uui 

<  k  all  the  eases  abore  referred  to,  there  was  a  power  to  sett  or  ^''^"' 

^WfElt  what  was  heritable,  and  convert  it  into  money,  or  a  moye*-     Mote. 

^ikk  estate.    Id  some  of  them  it  was  a  question,  whether  the  power 

'mfpr  the  purpose  of  dutributiony  or  in  contemplation  of  the 

^mmmScj  of  its  being  exercised  for  payment  of  debts  and  legacies. 

^ftt,  m  all  of  them,  it  rested  in  the  discretion  of  the  trustees  to 

^ad  or  not ;  and  if  they  had  sold,  the  dietribution  must  hare 

*kai  as  of  personal  estate ;  and  in  some  the  testator  had  evi-i 

^ia%  cootemplated  that  a  sale  would  take  place,  at  least  as  cer* 

^Imkj  as  he  can  be  said  to  have  done  so  in  the  present  case.    But 

;  ^  ttb  case  is  very  peculiar.     The  discretion  given  to  (he  trustees 

^kmifsj  strong,  that  the  interests  of  the  Rabtons  and  Nichols 

*m^b^  as  they  actually  were,  reduced  to  a  mere  liferent ;  and 

*M  dat  not  as  matter  of  legal  right.     There  was  strictly  no 

*hpd  title,  as  against  the  trustees,  given  to  any  one  but  the 

^hm  riiatsoever  of  the  testator.      The  Court  might  perhaps 

^kve  interfered  in  equity,  if  die  trustees  had  refused  to  account 

*iv  the  annual  profits  or  proceeds  of  the  estate  to  the  Ralstons, 

*Mag  the  life  of  Mary  Ralston ;  but  if  they  did  so,  the  Lord 

^  QBfioary  conceives  that  they  could  not,  by  any  equitable  construe- 

ba?e  gone  fiaither.    And  therefore,  although  they  may  have 

^kU  the  heritable  estate  in  some  sense  for  the  behoof  of  these 

^fntieBi  siriiject  to  th^  own  discretion,  they  held  it  truly,  as  the 

^9m  itsnds,  for  the  heirs  whatsoever. 

'  The  case  of  Angus,  Dec.  6.  1825,  is  the  strongest  in  favour 

i*4f  the  other  construction,  and  certainly  deserves  attention.    But 

^i  wffmn  to  the  Lord  Ordinary,  that  the  intention  was  so  clearly 

m  that  case,  that  it  was  impossible  to  come  to  any  other 

than  that  adopted.     Though  in  words  there  was  only 

^tpovor  to  sail  the  property  and  convert  it  into  cash,  the  positive 

*afpoiotiieiit,  as  soon  as  the  debts  and  legacies  should  be  paid,  to 

*AUr  the  residue  vakofaur  shares^  and  immediately  to  invest  one 

'tf  tbe  shares,  and  pay  over  the  others,  in  the  peculiar  terms  laid 

'Am,  leally  did  necessarily  import  an  injunction  to  administer 

*  Ik  tnst,  I^  a  sale  of  the  heritable  property,  in  the  first  place ; 
'■ilthe  jus  erediti  given  to  all  or  any  of  the  parties  interested, 
*tispkhdj  a  right  to  require  a  distribution  on  that  principle.' 
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7  Dee.  1838. 


Ralston'* 
Trustees  v. 
Nichol  and 
Others* 


SoUeitor^General  pleaded — The  enixa  yoluntas  of  the  testator 
-was,  that  his  trustees  should  turn  his  property  into  money ;  and  the 
peculiarity  of  this  case  is,  that  the  testator  has,  throughout  the 
clause  defining  the  trust-funds,  always  defined  them  as  property 
the  result  of  sales.  The  case  of  Angus  must  rule  this  case,  not 
that  of  Dnrie  v.  Coutts. 


Pursuer's 
IMeas. 


Opinion  of 
Court. 


*  D.  M^Neittf  for  Mary  Nichol — The  intention  of  the  testator 
must  be  gathered  according  to  certain  rules.  The  mere  power  to 
sell  will  not  render  the  subjects  of  the  trust  moyeable.  If  the  pur- 
poses may  be  accomplished  without  selling,  the  power  to  sell  will 
not  make  the  subjects  moyeable*  Here  there  is  no  express  direc- 
tion to  sell.  It  was  not  a  trust  for  immediate  distribution.  The 
subjects  were  not  to  be  immediately  conyerted  into  moyeables* 
The  final  destination  of  the  property  was  to  the  testator's  heirs 
whatsoeyer,  and  the  purposes  of  the  trust  haye  been  all  senred, 
without  altering  the  character  of  the  estate.  Indeed,  the  testator 
proyided  no  facilities  to  conyert  the  estate  into  moyeables.  Cases 
not  put  by  the  Lord  Ordinary,  Murray  o.  Earl  of  Rothes,  30tk 
June  1836,  14  Sk.  1049 ;  Finnic  v.  Commissioners  of  the  Trea- 
sury, 30th  Noy.  1836,  15  Sh.  165. 

The  Court  took  time  to  consider. 

Lord  Justice-Clerk. — Upon  looking  at  this  deed  with  eyery  care, 
I  am  satisfied  the  question  must  depend  on  the  will  of  the  maker  of 
it,  and  we  must  put  a  just  interpretation  upon  it.  Now,  there  is 
no  express  direction  to  seU.  The  trust  was  to  be  a  continued  one, 
with  power  to  assume  new  trustees,  and  to  name  factors ;  and  the 
ultimate  destination  of  the  property  is,  <  whom  all  failing,  to  my 
<  nearest  heirs  whatsoeyer.'  There  is  no  mention  of  executors  fronr 
the  beginning  to  the  end  of  the  deed.  In  the  execution  of  the 
trust,  there  occurred  no  necessity  to  sell  the  heritable  subjects  for 
its  purposes.  I  conceiye,  therefore,  that  the  Lord  Ordinary  has 
put  the  just  interpretation  on  this  deed,  and  that  the  trustees  are 
bound  to  make  oyer  the  property  to  the  heir  of  the  granter.  The 
cases  quoted  by  the  Lord  Ordinary  quite  support  his  interlocutor. 

Lord  Glerdee. — I  am  of  the  same  opinion.  The  deed  contains 
no  special  conyeyance  to  the  trustees,  but  merely  general  instmcs 
tions  to  hold  the  subjects ;  and  the  fact  is,  the  trustees  haye  just 
gone  op,  leaying  the  subjects  as  they  got  them.  They  haye  mad^ 
up  no  titles  to  them,  and  now  they  must  just  conyey  them  to  the 
heir  of  the  granter  as  they  got  them. 

Lord  Meadawbarik. — I  am  of  the  same  opinion.  I  think  the  in- 
dication of  the  truster's  intention'  quite  clear. 
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L$rd  Mfdrngn^—l  am  of  the  same  opinion ;  and  I  am  especially  7  I^;  ^9ISS.^ 
tnA.  vith  tlie  remark  of  Lord  Glenlee.  ^""^^^^^ 

Their  Lordships  then  refused  the  reclaiming^  note.  Truttc^s'v, 

Nicbol  and     ' 
]MQHsamj, Mtmeniff:,  Act.  for  Mary  Nichol,  D.  M^NaO,  Shaw.  AlU  Others. 

bPtoikks»  SoL'Goi.  (RtOher/wrd,)  Cowan.  Fisher ^ Dwwan,  S.  S.  C   .  ;; 

^J^M^EwoM,  Ag^U.         T.  aerk.  J"^«"^"*- 

R. 


SECOND  DIVISION. 

* 
Ik  XXV.  8(A  December  183a 

JAMES  ADAMSON 

ARCHIBALD  HORNE  and  Othsrs. 

&U.— Trust. — Where  a  sale  of  lands j  as  directed  by  the  testator j 
vafirad  on  by  an  action  raised  against  his  ading  trustees  at  the 
ntaoe  rfco-^rusiees  and  their  children,  as  beneficiaries  in  the  suC' 
mm;  and  the  saky  which  was  by  auction^  was  conducted  by  a 
mM  ggeni  tmder  the  directions  of  the  Court  i-^found  that  the 
imbtad  ef  one  of  the  children^  beneficiaries^  was  not  thereby ,  or  by 

■  Ae  fsvaedings  in  the  action,  incapacitated  from  purchasing  the  lands 
MAisale. 

(See  Fac.  CoU.  16th  July  1838.) 

IhKR  the  settlements  of  the  kte  Mr  Stormonth,  Mr  Adamson,  and  Narrad?e. 
ikaiid  Mrs  Darling,  and  Mr  Watson,  all  since  dead,  were  ap- 
fntcd  tnisteesy  and  the  beneficial  interest  in  the  succession  was, 
i^a  eertam  extent,  conferred  on  Mr  Adamson,  and  on  the  children 
if  Mr  and  Mrs  Darling.     Inter  alia,  these  children,  with  the  ex- 
Mpkoo  of  Mr  J.  S.  Darling,  the  second  sod,  were  entitled  to  a 
lh»  in  the  price  of  the  lands  of  luTerchroskie  and  Whitefield, 
vbk  bdonged  to  the  testator,  and  were  directed  by  him  to  be 
kU  by  bis  trustees,  that  the  price  might  be  divided.     Mr  Stor* 
■tttb&d  b  October  1817.    Messrs  Adamson  and  Watson  there- 
in carried  on  the  management  of  the  trust  by  themselves,  without 
tkescdTe  oo-operation  of  the  other  trustees.     The  sale  of  the  lands 
>ad  the  wiadiog  up  of  the  trust  being  delayed,  in  1827,  Mr  and 
«  DaiUng  and  their  children  raised  an  action  against  Messrs 
Aiiaaiioii  and  Watsou,  for  the  purpose  of  compelling  an  accounting 
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Adsmioii  9* 
Home  and 
Othen. 

Nsrradftb 


8  Dee.  183B.  for  tbo  tnist-futidsi  and  a  sab  of  the  landi,  in  the  manner  directed 
by  the  testator.  This  action  wis  condacted  by  Mr  J.  S.  Darling, 
as  agent  for  the  frarsuersi  and  was  keenly  resisted  by  Mr  Adamson 
on  all  points.  A  variety  of  procedure  took  place  with  regard  to 
the  sale  of  the  lands,  which  was  latterly  directed  by  the  Court  to 
proceed  under  the  directions  of  a  neutral  agent,  first,  of  Mr  James 
JoUie,  W.  S.  and  then  of  Mr  Richard  Mackenzie,  W.  S.  by  whom 
the  lands  were  repeatedly  exposed  for  sale  by  auction,  at  different 
upset  prices,  but  without  success.  Ultimately,  on  17th  May  1837, 
they  were  exposed  at  the  upset  price  of  L.  15,000,  and,  after  a 
competition,  were  purchased  at  the  price  of  L.  16,500  by  the  re* 
spondent,  Mr  Home,  the  husband  of  one  of  the  daughters  of  Mr 
and  Mrs  Darling,  and  as  such  one  of  the  pursuers  of  the  action. 

When  the  sale  was  reported  by  Mr  Mackenzie  to  the  Lord 
Ordinary,  Adamson  lodged  objections,  alleging  that  the  fair  yalue 
of  the  lands  had  not  been  got,  and  that  the  sale  was  invtdid,  as  ha- 
ving been  made  to  Mr  Home,  as  alleged,  for  the  benefit  of  the  fa- 
mily of  the  Darlings,  in  violation  of  the  rule  of  law  against  trustees 
and  others  interfering  in  the  purchase  of  lands  exposed  by  them. 

The  Lord  Ordinary  having  repelled  these  objections,  Adaamm 
redaimedj  and  the  Court  ordered  cases. 


Olijector'f 
Pleas. 


In  support  of  the  objections  it  was  matnteiiitfrf-^^Tbat  there  are 
a  class  of  persons  who,  from  their  connection  with  property  exposed 
to  sale,  are  incapable  of  becoming  purchasers  of  it,  or  at  least  are 
liable  to  be  objected  to  as  such  by  other  parties  interested.  This 
rule  is  fixed  both  in  England  and  Scotland.  It  has  been  more  ma- 
tured in  England,  where,  by  a  series  of  cases,  ft  has  been  esta- 
blished that  trustees,  unless  nominally  so,  commissioners  and  assig- 
nees of  bankrupts,  solicitors  to  the  conmiission,  auctioneers,  credit- 
tors  who  have  been  consulted  as  to  the  mode  of  sale,  or  any  persona 
who,  by  their  connection  with  any  other  person,  or  by  being  eos- 
ployed  or  concerned  in  his  affiiirs,  have  acquired  a  knowledge  of 
his  property,  are  generally  incapable  of  purchasing  such  property ; 
for  if  persons  having  a  confidential  character  were  permitted  to  avsdl 
themselves  of  any  knowledge  acquired  in  that  capacity,  they  might 
be  induced  to  conceal  their  information,  and  not  to  exercise  it  for 
the  benefit  of  the  persons  relying  on  their  integrity;  and  it  would 
be  improper  that  the  inconsistent  characters  of  buyer  and  seller 
should  be  in  the  same  person ;  Campbell  v.  Walker,  5  Va.  jum.^ 
078;  Hughes  v.  Lyon,  6  Ves.jun.^  617;  Lacey,  6  Ves.jwn.i  625; 
Lister  V.  Lister,  6  Ve8.jun.i  630;  James,  8  Vt8,jun»^  887;  Svffden 
an  Vendor  and  Purchasef'j  569.  In  like  manner,  there  are  autho- 
rities in  the  law  of  Scotland  for  a  similar  rule,  rendering  incapable 
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tBftnimef  in  a  questioB  with  othera  interested,  tko«e  wbo  are  8  Dec.  1838. 
lb  MUei%  and  who  cannot  therefore  combine,  in  their  own  per-  ^-^y'^* 
M%  the  ioeoMpatible  diaracters  and  dnties  of  buyer  and  seller,  or  Homeand 
ibae  trostees,  agents  or  noanagers  in  relation  to  the  sale  or  the  Otben. 
fRfHtf  soMy  or  who  are  closely  connected  with  the  sale  or  the  objector's 
ndons  for  it;  York  Buildings  Company  «.  Mackenzie,  8th  Pleas. 
1798}  IL  13,867 ;  rerersed  on  appeal,  8  Brown*s  Parliamm- 
trnjEEptrtMif  TomlUts,  42;  M'Kellon  v.  Balmain,  8th  Mar.  1817, 
JkCUL;  Jeftey  v.  Aitken,  16th  Jane  1826,  AS.  ^  2>.,  722. 
JffljiBg  this  role  to  the  present  case,  the  Darlings  were  joint 
[fnprielon  of  the  lands  exposed  to  sale,  and  had  procured  that  sale 
H  lib  place  by  the  action  raised  by  them.  The  sale  has  taken 
heir  behoof,  and  at  their  instance,  and  they  are  them- 
selkia^  which  prevents  them  from  assuming  the  character 
|l  hjot.  Moreover,  the  action  in  question  was  brought  jointly 
%lbflNl  Bfra  Darling,  who  were  trustees,  and  by  their  foroily. 
Ihoeisi  no  separation  ef  interests  or  proceedings  between  these 
pMNi^  hot  they  were  quite  identified  with  each  other.  Thus  the 
■hiliuu  ef  trustees  was  virtually  communicated  to  the  children, 
'listed  all  the  advantages  and  focilities  which  trustees  could 
in;  sod  as  Mr  and  Mrs  Darling  confessedly  could  not  have  be* 
pudiaseray  neither  oould  any  of  their  children  avail  them- 
«f  the  infonnation  they  had  acquired  as  to  the  subjects  of  the 
IS  SB  to  convert  it  to  their  own  advantage  by  buying  them  in. 
VIS  not  a  judicial  sale,  but  a  private  sale,  in  which  the  trqs- 
vsie  ezpoaera,  although  the  management  of  the  preliminaries 
Ike  isle  was  given  by  the  Court  to  a  neutral  agent  Hence,  the 
and  those  who  had  placed  themselves  in  a  similar  situation, 
ddarred  frcMB  purchasing.  Latdy^  The  sale  has  been  made 
tk  behoof  of  the  fiunily  of  the  Darlings,  and  among  others,  of 
J.  8.  Darling,  the  agent  for  the  pursuers  in  the  above  action, 
saly  for  the  children  but  for  the  parents,  being  trustees;  but, 
^  sgeat  of  trustees  exposing  a  subject  to  sale  is  no  more  en- 
thsa  the  trustees  themselves  to  purchase  it,  so  any  purchase, 
mtte  benefit  of  which  that  agent  is  to  share,  cannot  be  sustained, 
we  it  is  objected  to  by  a  party  interested. 

%  lespondettts  camoered — That  the  xule  of  law  founded  on  by  Respondcuu* 
^  thjsctor  was  iniq>plicable  to  them.  It  is  not  enough  to  raise  ^^^^ 
•  fc  ^hfeedoo,  that  die  purchaser  is  interested  in  the  property  ex* 
1^^  or  in  the  price.  There  must  be  a  presumed  knowledge  in 
*^  pndnser,  arising  out  of  his  confidential  connection  with  the 
^  tad  consequent  suspicion  of  his  taking  advantage  of  that 
^^Uge»  to  the  detriment  of  the  parties  interested  in  the  sale. 
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8  Dee.  1838.  Tbis  Strikes  at  purchases  by  such  parties  as  tutors,  trustees,  eze- 

AdamioD^  cutors,  assignees  in  bankruptcy,  and  solicitors,  and  common  agents 

Home  aad  in  sequestrations  and  judidai  sales,  and  the  agents  of  vendors,  ex- 

^*^!Zl  ^P^  ^'^^  ^^''  consent*     But  legatees  may  purchase  the  property 


Resiiondento*  of  the  testatof,  Bold  by  bis  trustees  or  executors,  and  creditors 
rieas.  purchase  property  oyer  which  they  have  a  security,  or  at  a  judicial 

sale ;  Hooper  v.  Oodway,  Cooper  95,  and  2  HamnunuTs  DigeU^  645 ; 
SudgerCu  Law  of  Vendors^  572  and  578.  If  the  sale  here  had  been 
extrajudicial,. it  could  not  have  been  contended  that  Mr  Home 
(who  has  made  the  purchase  for  himself,  and  not  for  the  family  o£ 
the  Darlings,  as  alleged  by  the  objector)  was  disabled  from  pur- 
chasing the  lands  because  his  wife  was  beneficially  interested  in  the 
price*  And  if  so,  the  principle  is  not  altered  by  the  circumstance 
of  the  action  having  been  raised  to  compel  the  trustees  to  make  the 
sale.  That  action  did  not  change  the  situation  of  parties :  not* 
withstanding  its  dependence,  the  trustees  were  the  exposers  at  the 
sale,  and  not  the  beneficiaries*  Besides,  the  whole  proceedings 
took  place  under  the  eye  of  the  Court, — the  management  of  the 
sale  being  committed  to  a  neutral  agent  by  their  directions.  This 
of  itself,  even  if  it  were  assumed  that  Mr  Home  stood  in  any  con- 
fidential situation,  in  relation  to  the  sale,  which  would  otherwise 
have  disabled  him  from  becomiug  a  purchaser  at  it,  is  sufficient  ta- 
give  validity  to  such  purchase ;  Maxwell  v.  Drummond's  Trustees, 
2l8t  Jan.  1823;  Jeffrey,  16th  June  1826. 

Opinion  of  Lord  Jiutice-Clerk. — From  the  statement  made  by  counsel  at  the 

Court.  former  advising  of  this  case,  it  appeared  to  me  that  a  minute  iii-* 

vestigation  into  its  circumstances  was  necessary,  in  order  that  we- 
might  avoid  trenching  upon  the  known  principles  of  law,  as  laid 
down  in  the  case  of  York  Buildings  Company;  for  although  the. 
law  on  the  general  point,  as  to  persons  interested  in  sales  becoming 
purchasers,  was  not  so  early  matured  here  as  in  England,  yet,  id 
the  course  of  many  questions,  and  particularly  in  that  case,  it  has 
been  fixed  on  the  same  sound  principles ;  and  this  Court  having 
found  that  a  common  agent  might  become  the  purchaser  of  the- 
lands  he  was  selling,  that  decision  was  reversed  in  the  House  of 
Lords,  and  the  law  is  at  present  deliberately  settled  and  recognised 
in  two  other  cases  as  well  as  that  of  Mackenzie.  Now,  considering 
that  here,  as  in  the  case  of  Mackenzie,  there  are  many  specialties' 
apparently  involving  the  principle  which  regulates  the  exclusion  of 
parties  connected  with  a  property  from  its  purchase,  I  approached 
the  case  with  great  jealousy,  lest  we  should  trench  upon  a  doctrine- 
which  must  now  be  held  as  finally  settled.  But,  on  the  other 
h«|id,  I  consider  myself  bound  to  view  this  case  in  connection; with < 
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Ae  4irigiaai  actioa  brou^^t  by  the  DarliogSy  or  by  two  trustees,  to  8  The- 189& 
a  third  to  do  his  duty,  and  upon  which  a  flood  of  litigation  ^^J^^ 
fiiiJowed,  ooparalleted  in  this  Coort ;  the  defender  meeting  Home  and 
nmatiog  crery  point  brought  forward  by  the  pursuers,  and  ^'^^ 
Ij  eaeh  point  being  decided  against  him,  both  by  the  Lord  Opinion  of    . 
and  by  this  Court.     I  therefore  approach  this  case  also,  ^"'^ 
»a  sequel  to  that  litigation ;  and,  in  both  view^  the  point  now 

dimssion  deserved  deliberate  investigataon.     The  summons 
ii  fcnnghl  by  Mr  and  Mrs  Darling,  the  trustees,  joined  by  the 

fiuniljr ;  and  one  circumstance  in  relation  to  the  proceedings 
repeatedly  noticed  and  dwelt  upon,  which  does  at  first 
to  be  significant,  that  the  case  is  conducted  from  first  to  last 
If  Me  Bod  the  same  agent,  who  is  one  of  the  fietmily  of  Darlings. 
Btt  then  he  is  not  one  of  those  beneficially  interested  by  the  set* 
kncBt,  bat  by  a  different  deed.  The  summons  concludes,  that 
AtitSader  should  be  ordained  to  take  the  steps  necessary  for 
the  property  to  sale ;  and  the  action  comes  at  last  into  the 

of  an  approval  of  the  suggestion  of  choosing  a  neutral  agent, 
nbBigiit  arrange  the  preliminaries  to  a  sale,  to  the  satisfaction  of 
difarties.  First,  Mr  JoUie  is  chosen,  but  he  throws  up  the  office, — 
veaie  not  distinctly  informed  why ;  then  Mr  Mackenzie  acts  as 
Katal  ageat ;  articles  of  roup  are  drawn  out,  and  the  lands  having 
keea  ezpoaed  again  and  again,  are  finally  purchased  by  Mr  Home, 
tbe  nn-in-law  of  Mrs  Darling.  No.  objection  is  at  first  made  to 
till  purchase ;  but,  after  a  lapse  of  time,  several  are  brought  for- 
swd,  apparently  more  for  the  purpose  of  obstructing  a  settlement 
sf  Ae  affiuiB  than  with  any  other  view.  I  have  looked  carefully 
iMs  these  objections,  and  observe  tliat  it  is  insinuated,  but  denied, 
Att  Mr  Darling  was  concerned  with  the  purchase,  or  was  to  be  a 
fvticipaot  in  any  profit  arising  from  the  transaction.  If  this  were 
a^  the  objection  would  have  much  weight,  particularly  upon  the 
EsgUi  authorities;  as,  according  to. the  law  laid  down  by  Sir 
Sfhiird  Sngden,  I  think  that  Mr  Darling  could  not  participate  in 
As  profits.  However,  as  the  &ct  is  denied,  and  no  proof  ofiered, 
I  nait  tike  it  for  granted  that  Mr  Darling  bad  no  interest,  and  that 
w  Home  alone  and  his  wife  were  concerned.  This  brings  us  to 
k  point,  whether  Mr  Home,  and  his  wife  as  one  of  the  falnily  of 
I^ailmgs,  had  an  interest  of  such  a  nature  in  the  property  as  to  be 
^oded  firom  purchasing.  I  had  considerable  doubt  upon  this,  but 
^e  come  to  the  conclusion,  that  the  objection  to  the  purchase 
<>gbt  not  to  be  sustained,  chiefly  because  the  proceedings  were 
csiirelj  conducted  under  the  authority  of  the  Coort,  and  also  be- 
<*>ie  Mr  Madcenzie,  the  neutral  agent,  evidently  did  every  thing 
B  )m  power  to  fix  a  &ir  price.    The  cfase  of  Drummond's  trustees, 
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No.  XXX. 


\3th  December  1838 


NwntiTe. 


ROBERT  MAIN 

ciffatjut 

ROBERT  FERRIE. 

Process. — Adyocation. — Caution,  Juratory. — BiLL-Ciid 
BER« — Reclaiming  Note. — The  Sheriff  pronounced  a  deem 
the  menu  against  the  didder ^  and  allowed  him  to  advocaU 
juratory  caution ;  but  the  leave  to  do  eo  wasj  by  another  interk 
tor^  recalled,  in  respect  that  the  defender  had  not  complied  with 
requisites  as  to  juratory  caution.  The  defender  then  presenia 
bill  of  advocation^  complaining  of  the  interlocutor  on  the  meri 
and,  at  the  end  of  the  bUl,  he  inserted  the  interlocutor  which  Jm 
that  the  caution  had  not  been  enacted,  and  he  prayed  the  Lord  ( 
dinary  to  pass  the  bill  on  juratory  caution.  His  Lordship  pas 
the  biU  on  juratory  cauOoti,  which  was  accordingly  found  in 
Bill-Chamber.  No  reclaiming  note  was  presented  against  the 
terlocutor  passing  the  bill;  but  on  the  letters  being  expede,  an 
jection  was  stated,  in  the  course  of  the  rolls,  to  the  competency  b 
of  passiny  the  bill  on  the  merits,  before  the  judicial  question  oi 
the  juratory  caution  had  been  discussed,  and  likewise  as  to  the  a 
petency  of  enacting  such  caution  in  the  BUl-Chamber.  Held,  ( 
That  the  bill  had  been  improperly  passed  on  the  merits,  h4 
juratory  caution  had  been  found  in  the  Sheriff-court  .*  (2.}  H 
the  objection  to  the  competency  was  stated  tempestive  ontheexp 
letters :  (3.)  That  it  is  incompetent  to  enact  juratory  caution  on « 
Bill-Chamber^  this  being  solely  within  the  province  of  the  Sherij 
and  opinion,  that  the  oljection  was  of  such  a  nature  that  it  coi 
not  be  waived.     Circumstances  in  which  waiver  pleaded. 

Main  brought  an  action  against  Ferrie  in  the  Sheriflf-court 
Lanarkshire,  at  Glasgow.  The  Sheriff  decided  on  the  mer 
against  Main's  ground  of  action,  when  he  applied  to  be  allowed 
adYocate  on  juratory  caution.  This  was  granted  as  of  course.  T 
usual  interlocutor  was  pronounced  ;  but  thereafter,  the  Sheriff,  « 
a  judicial  examination  of  Main,  recalled  the  leave  to  adYOcate, 
respect  of  the  conduct  of  Main  himself  in  failing  to  comply  wi 
the  requisites  of  the  Act  of  Sederunt  in  regard  to  juratory  cautio 
The  pursuer  then  presented  a  bill  of  adYOcation  in  the  Bill-Cbai 
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FIBST  DIVISION. 

Ik XXVIL  im  December  1838. 

JOHN  JAMES  DUNCAN,  Pbtitionbb. 

GiNuioa  Bovis. — Speciai.  Powxbb. — Auikarify  given  to  a  ciira- 
ktUmtediaekarge  herUabU  debU  wul  grant  dupaeUtane. 

Tn  pelidoiier,  as  cmratoT  bonis  on  the  trust-estate  o|  John  Dunean 
mkif  wffl&eA  for  authority  to  assign  or  discharge  certain  heritable 
mridei  «f?er  the  estate  standing  npoo  titles  in  the  nane  of  former 
Mm  WW  dead ;  and  also  for  power  to  grant  a  deposition  in 
fcMvcf  the  porebaaer  of  a  property  mAd  by  these  trustees  under 
•Miod  diqpositioD  in  security  and  infeftment  thereon  in  their 
hnv.  See  cases  of  William  £11!%  14th  Dec.  1886,  S.  B.  D.  xr. 
»;  a  Milne,  10th  Jone  1837,  S.  B.  D.  vr.  1104,  in  which 
fidd  poweis  were  oonferred  on  a  curator. 


Tk  Cmtri^  after  the  usual  intimation,  and  there  being  ho  opposi*  Judgmenu 
^  gnnted  the  prayer  of  the  petition. 


ict  ir.  .MwtoM,  Sobtrt  Onrk,  a  a  C.  AgeoC  N.  Clerk. 

C.  G.  R. 


rtfe> 


SECOND  DIVISION. 

N&  XXVIII.  1 1th  December  1 88& 

CHARLES  RAMKEN,  Trustee  vor  Johh  William  Henrt, 

Earl  of  Stair, 
affoinei 
Thk  said  earl  of  stair  aKd  his  Curator  Bonis. 

OR  JOHN  HAMILTON  DALRYMPLE  and  OtfiBRs, 

TtOffTEES  01^  THE  LATE  EaRL  OF  StaIR,  CoMPEARERS. 

^wcAtioN.  —  Process.  —  Qualification. — Where  a  inulee 
^'^^  M  aefiim  ofa^^mtkoHan  in  implemeni  of  a  truet^deedf  wiih 
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No.  28. 


1 1  Dec.  1838. 


KankeD  v. 
The  Earl  of 
Stair,  &C. 


a  view  to  complete  his  title  to  certain  lands^  and  no  appearance  loas 
made  for  tlie  truster  ;  but  an  heir  of  entail^  and  tfte  trustees  ofafor^ 
mer  proprietor^  having  brought  a  reduction  of  the  trustees  title,  cb' 
jeeted  to  the  process  proceeding^  pending  tlie  reduction,  —  the  Lord 
Ordinary  pronounced  decree  of  adjudication,  to  the  effect  of  tnm^ 
ferring  the  title  to  the  trustee,  as  it  stood  in  the  truster,  but  super^ 
seded  the  declaratory  conclusion  of  the  libel. — On  a  reclaiming  note 
by  the  heir  of  entail,  the  Court  adhered  to  the  interlocutor,  with  this 
variation,  that  any  charier  or  sasine  to  be  expede  under  the  decreet 
of  adjudication  in  implement,  pronounced  by  the  Lord  Ordinary, 
must  express  in  gremio  the  declaration  or  qualification  contained  m 
the  interlocutor* 


Narrative. 


This  was  an  action  of  adjudication  in  implement  of  a  traBt^deedy 
granted  by  the  Ekiil  of  Stair,  in  January  1835,  and  was  brought 
with  a  iriew  to  complete  the  pursuePd  title  to  the  lands  of  Colts  in 
Wigtonshire,  which  were  contained  in  the  trust-deed.  No  appear- 
ance was  entered  for  Lord  Stair  or  his  curator,  (his  Lordship  being 
now  under  curatory,)  but  appearance  was  made  for  Sir  John  H.  DaU 
rymple,  as  heir  of  entail,  and  for  the  trustees  of  the  late  Earl  of  Stair, 
who  had  brought  an  action  of  reduction  of  the  pursuer's  title  to  the 
lands  of  Cults  on  various  grounds,  and  especially  as  being  contained 
in  the  entail  of  the  Stair  estates; 


And  they  pleaded  in  defence — That  as  the  title  upon  which  the 
pursuer  libelled,  as  well  as  the  alleged  titles  of  his  author  to  the 
lands  of  Cults,  were  already  under  reduction,  while  the  alleged  right 
of  the  pursuer  was  also  made  litigious  by  the  prior  action  at  the  in- 
stance of  the  defenders,  this  process  ought  either  to  be  remitted  to, 
and  conjoined  with  the  reduction,  or  it  ought  to  be  sisted  until  the 
termination  of  the  reduction. 


LordOrdi- 
oary's  Inter- 
locutor* 


13/A  June  1838.  ^^  <  The  Lord  Ordinary  haying  heard  parties' 
procurators,  in  respect  that  decree  in  this  process  of  adjudication 
in  implement  can  have  no  other  effect  than  to  transfer  to  the  pur* 
suer  the  same  title  which  is  now  vested  in  the  Earl  of  Stair,  or  a 
title  absolutely  depending  on  it»  and  that,  in  the  event  of  that  title 
being  reduced,  any  right  carried  by  this  adjudication  must  fall  to 
the  ground,  finds  that  the  compearers,  from  whom  these  defences 
are  given  in,  have  no  legal  interest  to  object  to  decree  being  pro- 
nounced ;  and  in  respect  that  no  objection  is  stated  for  Lord  Stair, 
or  his  curator  bonis,  repels  the  said  defences  to  the  effect  follow^ 
ing,.and  decerns  in  terms  of  the  conclusions  of  the  libel,  so  &r  as 
they  are  directed  simply  to  the  object  of  obtaining  adjudication 
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*m  inpleiiieiit  and  infeftment,  in  virtoe  of  tlie  decree  to  that  effect ;  ^^  l^-  l^^a 

*  bat  npefsedes  in  hoc  stato  the  declaratory  conclusion  of  the  libel,  ^^^^^ 
««lerehy  decree  is  asked,  that  the  lands  pertain  and  belong  to  the  The  Earl  of 

r  io  general  terms ;  and  declares  the  decree  hereby  pro*       '*   ^' 
to  be  without  prejudice  to  all  questions  concerning  the 
'flbtaodal  Talidity  of  Lord  Stair's  tide,  and  the  pursuer's  right 
^igmd  from  11.' 

SiU. — *  The  Lord  Ordinary  considers  the  process  of  adjadica-  ^^'^ 
'M  in  nnplement  as  merely  a  form  of  resting  a  title  in  the  pur- 
(w,  as  deriving  right  from  Lord  Stair,  in  default  of  the  direct 
*tide  which  Lord  Stair's  situation  disables  him  from  granting.  And 
'ai  it  appears  to  him  that,  on  the  one  hand,  the  completing  of 
^det  title  cannot  possibly  hurt  any  interest  of  the  defenders,  in  the 
'emtof  Lord  Stair's  title  being  reduced,  and  on  the  other,  that 
*n  tbe  possible  event  of  that  title  not  being  reduced  but  sustain- 
'c^  great  injury  might,  in  some  contingencies,  arise  to  the  pur- 
ifier and  his  constituents,  if  he  were  not  to  obtain  his  decree  of 
^iJji&ation,  he  thinks  it  his  duty  to  pronounce  decree,  under  the 
^^ificatioD  expressed. 

'The  Lord  Ordinary  has  looked  into  the  cases  of  Wauchope  v. 
'Fetrier  and  Goldie,  1st  July  1817,  and  Hutchison,  26th  June 
'  1830.  They  do  not  directly  apply  to  the  case, — the  first  being 
'tbe  case  of  an  adjudication^^  debtf  and  not  an  adjudication  in  tm- 
'pieami^  and  the  second  involving  rather  a  complex  proceeding  in  a 
'  nuking  and  sale.     But  there  are  principles  there  recognised  which 

*  kave  a  very  material  application  to  it.  The  Lord  Ordinary  thinks, 
*tbt  the  course  of  proceeding  in  this  case  follows  a  fortiori  of  that 
'vlndiwas  followed  in  those  cases.     It  is  all  the  stronger,  that 

*  Ik  title  of  the  pursuer's  author  himself  is  here  challenged.  It  was 
'  tbe  contrary  state  of  the  fact  which  created  the  chief  difficulty  in 
'  the  case  of  Wauchope  and  Goldie.' 

The  eompearers  reclaimed^  maintaining  that  the  declaration  in  the 
iaterloeotor  would  not  enter  any  charter  to  be  obtained  from  the 
Hperior  of  the  knds,  while  a  title  might  thus  be  made  up  in  fee* 
Biple  to  hinds  held  under  the  entail. 

The  povsner  answered — If  decree  of  reduction  be  obtained  of  the  Punuei't 
pMer's  title,  at  the  instance  of  Lord  Stair's  trustees,  this  adjudi-  ^^^^* 
^^tioB  goes  for  nothing.  The  pursuer  wishes  to  complete  his  title, 
tseidude  subsequent  creditors.  The  trustees  may  not  proceed  in 
their  redaction. .  There  is  no  instance  in  which  a  party  has  been 
tbn  stopped  in  carrying  through  such  a  diligence  as  the  present. 
Appose  the  trust-deed  had  been  complete,  and  contained  both  pro- 
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11  Dfc.  183a  caratoiy  and  precept  of  sasine,  and  the  pursuer  bad  been  going  to 
take  infeftment  on  it|  could  these  trustees  have  stopped  him  ?  In 
consequence  of  the  reduction^  even  the  decUratory  condusions  of 
this  summons  are  innocuous.  Injury  onay  arise  from  staying  this 
proceeding! — the  pari  passu  preference  of  adjodicatiotts  does  not  ez« 
tend  to  adjudications  in  implement,  so  that  the  pursuer  may  be  cot 
out  by  another  adjudication. 


lUnken  o. 
The  Earl  of 
Stair,  ftc. 

Pursuer's 
PJeaa. 


DePendera* 
Pleas. 


Judgment. 


D&an  o/Faadijf,  (Hape^)  in  reply,  contended  that  the  trusteei 
were  entitled  to  a  dedaratioa  in  the  judgment  of  the  Court,  to  en* 
ter  the  infeftment  on  a  charter  of  adjudication. 

Lord  Obnlee. — The  declaration  must  enter  the  charter,  if  it  is 
properly  ezpede. 

Their  LordMbipi  then  adhered  to  the  interlocutor  recfaiimedi^iainst, 
with  this  Tariadon,  that  any  charter  or  sasine  to  be  ezpede  under 
the  decreet  of  adjudication  in  implement,  pronounced  by  the  Loid 
Ordinary,  must  express  in  gremio  the  declaration  or  qualification 
contained  in  the  interlocutor. 


Loid  Ordioary,  Momcmff, 
(Hope,)  G.  O.  BdL 
Agents,        T.  Clerk. 


Act.  R.  BdL  JS.  J,  Rohertmm.         Alt.  Dem  o/Fm, 
Mackauie  f  Luus,  W,  S.  and  JBma$  Madbtan^  W.  S. 

R.  ' 


FIRST  DIVISION. 


No.  XXIX. 


I2th  December  1638. 


Mrs  ELIZABETH  SINCLAIR,  and  MARGARET  SIN- 
CLAIR OR  MACDONALD  and  Husband,  and  Others, 

offainri 

ROBERT  BROWN  and  Others,  (Campbell's  Trustees.)' 

Reduction.  —  Reponing. — Decrees  in  Absence. — Merits — 
Process. — In  an  action  of  reduction  of  certain  decrees^  the  pursuers 
having  been  hddj  by  a  judgment  of  the  Court,  ^  not  barred  from  chat" 
<  knging  them  a$  in  aheemx^ — held,  tn  ike  cirewnstances,  that  ihepar* 
ties  were  first  entitled  to  be  heard  on  the  merits  of  these  decrees  before 
the  pursuers  were  reponed  against  them*  Opinion.^-^TIuU  reponing 
a  party  against  a  decree,  and  reducing  one  standing  against  him,  are 
equivalent 
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|b  bdB  €t,  and  previous  procedure  in  this  case,  are  reported  12  Dee.  I93a 
Sfe^  fcL  m  p.  d83y  and  vol.  xiii.  p.  743*  ^^y^^ 

^Tk  CcNirt  (9th  Ifarch  1887)  pronoonoed  the  foUowing  inter-  ^^^["^J^  ^ 
'  The  Lords  having  resumed  consideration  of  this  case,  Brown  and 
likeopmicnsof  the  consulted  Judges,  recall  the  interloeotor  of  ^^*''^"' 
Mvdb  lS95j  and  find,  that  if  the  minorities  shall  be  oompe-  NamtiTe. 
if  established,  the  puisuers  cannot  be  barred  from  challenge 
die  decrees  of  1786  and  1788^  as  decrees  in.  absence ;  and  re- 
to  the  Lord  Ordinary  to  have  the  cause  prepared,  and  to  pro« 
tuAa  as  shall  be  just,  resendng  the  effect  of  all  the  pleas 
tke  parties,  and  all  questions  of  expenses,  with  power  to  the 
Ohfinarjr  to  dispose  thereof,  including  the  expenses  in  the 
-Hooie. 


cne  was  accordingly  remitted  to  the  Lord  Ordinary,  before 
laiNord  was  made  up,  and  after  having  heard  parties,  his 

piooonnced  the  following  interlocutor : 

Mf  1888. — *  The  Lord  Ordinary  having  considered  the  Lord  Ordu 

FmdSf  that  the  decree  of  certification  and  reduction  libelled  "^'"  ^"^^~ 

takeo  at  the  instance  of  Thomas  Baird  agunst  Henry  Sinclair, 

in  the  record  Henry  Sinclair  the  second,)  on  I9th  July 

being  the  first  of  the  decrees  against  that  party  now  under 

and  also  the  decreet  of  reduction-improbation  and  de* 

»r,  taken  at  William  Hay's  instance  against  the  said  Henry 

ir  on  27th  February  1788^  being  the  second  decreet  against 

|wty  under  reduction,  were  both  obtained  at  a  period  when 

sod  Henry  Sinclair  was  in  in&ncy,  and  when  he  had  neither 

tutor,  nominate  nor  legal,  to  attend  to  his  interest :  Finds, 

tk  laid  Henry  Sinclair  did  not  attain  majority  till  1798,  and 

ke  only  survived  nine  years  thereafter :  Finds,  that  Henry 

irdie  second  left  a  son,  who  died  also  in  1815,  when  he 

bare  been  in  minority,  if  not  in  pupilfairity :  Finds,  as  to 

ttfce  poisneis  who  now  prosecute  the  present  action,  that  the 

wmbom  in  1799,  the  second  in  1803,'and  the  third  in  1805, 

all  of  them  were  only  a  few  years  above  majority  prior  to 

misg  of  the  present  action  :  Finds,  under  these  special  cir- 

^oeei,  that  the  pursuers  are  entitled  to  be  repooed  against 

Hid  decrees,  pronounced  against  the  said  Henry  Sinclair  in 

^Muiey,  and  tiiat  the  defenders,  or  sucb  of  them  as  are  dis- 

to  proceed  with  the  actions  in  which  these  decrees  were 

koed,  are  bound  to  establish  the  grounds  of  th<d  same,  as 

voald  bare  been  had  the  pupU  been  defended ;  but  reserving 

^]ft  Ui  the  defenden,  in  leading  any  proof  which  they  may 

iDce,  to  found  on  the  lapse  of  time  which  has  taken  plac?«  or.. 


fe 
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1->  Dm.IBSS.  *  on  any  other  circumstance  wbich  tbejr  may  cstablisli,  as  alii: 
^•^V*^  *  to  any  extent  tbe  onus  probandi  of  parttcujar  facts  ti)iit  may  o 
'^'^'^^''^       *  >»  tl>e  course  of  that  inquiry,  and  to  the  pursuers  tlieir  ans 

una  l>mcn  p,  ■       •'  ' 

iirowaaod      '  tOBUch  pleas :   Finds,  that,  from  the  nature  of  tlie  case,  as  ii 

(iihi-n.  (  ^„g  g  variety  of  disputed  matters  of  fact,  tlie  pmcess  ought 

'  to  be  remitted  to  tbe  jury  roll,  in  order  tli;tt.  an  issue   or  ia 

*  may  be  prepared  to  try  the  leading  allegations  of  the  Hefeni 
'  io  &r  as  relevant;  and  appoints  tbe  cause  to  be  culled  in  the 
'  tioD-roll,  that  parties  may  be  heard  as  to  tbi.s  remit.' 

Now.  Note. — '  Now  that  the  original  defence  of  title  tu  exclude  ia 

'  pelled,  it  IS  thoDgbt  that  the  finding  in  tbe  preceding  interloo 

*  follows  M  a  matter  of  course.     No  doubt,  in  some  of  the  opini 

*  of  tbe  Judges,  it  was  suggested  as  a  point  for  eonside  ration,  i 

*  far  parties,  in  the  situation  of  the  defenders,  could  be  iield  bo 

*  to  tbe  same  measare  of  proof  in  all  points,  after  so  long  an  in 

*  ral  of  time  as  has  elapsed  in  tbe  present  case,  as  they  would  h 
'  been  when  tbe  original  action  was  instituted.     It  i§  a  matM 

*  sotRff  difficulty  and  nicety  to  anticipate  and  recngnise,  a  priori, 

*  relevancy  of  such  a  plea ;  but  the  Lord  Ordinary  hn^  eiideavon 
'  to  reserve  it  in  the  interlocutor  now  pronoiiiieed,  tiiat  it  may 
'  discussed,  if  any  such  question  shall  emerge. 

*  The  present  interlocutor,  in  the  course  uf  discussion  Hhtch 
'  prescribes,  hardly  goes  so  far  as  that  pronounced  by  the  FJ 

*  Division  of  the  Coart,  in  tbe  case  of  Dick  «.  M' II wham,  (7  Skt 
'S64];  but  as  some  allegations  are  made  here,  intended  perbi 
'  to  found  a  plea  of  homologation,  or  acquiescence  .igainst  the  p< 

*  suers,  the  same  interiocutor,  as  in  Dick's  case,  is  not  altogeti 

*  appropriate  to  the  present  case. 

'  If  there  be  no  homologation,  the  Lord  Ordinary  cannot  butvil 

*  this  as  a  case  io  wbich  the  pupils  are  entitled  to  be  restored  agail 

*  the  judicial  foreclosure  against  their  father  in  his  infancy,  at  In 

*  UU  the  alleged  trust  in  tbe  person  of  their  grandfather  is  legal 
^proved.     For  while  the  decrees  were  taken  against  »  pupil  in 

*  humble  station  of  life,  and  while  upwards  of  furty  years  elapsi 

*  before  the  raising  of  the  present  action  in  l&y2,  it  so  happei 

*  that,  during  nearly  one-half  of  that  time,  there  was  no  party 
'mature  age  in  existence  entitled  to  vindicate  the  right,  and  I 
'  sue  for  redress.  Few  such  cases  occur  where  an  explanation  I 
<  satisbctory  can  be  given  for  any  delay  in  instituting  legal  pel 

*  ceedings.' 

Tbe  defenders  reclaimed ;  end  while  they  admitted  tbe  corred 
iiesi  of  the  Lord  Ordioary's  findings  as  to  the  minorities  and  tlierc 
spective  ages  of  the  pursuers,  argued — 
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Tbit  tbe  effect  of  the  jadgment  of  the  Court  io  1837,  was  merely  18  Dec.  ia38. 
1^  repel  the  plea  of  prescription,  and  to  bold  the  pursuers  as  not  i^][^^onald 
*hRed  from  cbaliengiog  the  decrees  in  1786  and  1788,  as  in  ab*  and  Others  u. 
i  ^mee/  but  that  the  reponing  of  the  pursuers  against  these  decrees  q^^^^^''^ 

tlntfolWas  a  matter  of  course  from  that  judgment;  that  there     

jiwcsK  or  authority  for  the  course  adopted  by  the  Lord  Ordinary,  pi^^"^^*^* 
Hitbt  parties  should  first  beiieard  on  the  merits,  and  then  judg- 
intpraaoonced  either  reducing  these  decrees  or  assoilzieing  the 
leUen.  The  interlocutor  reducing  on  the  merits  (if  such  should 
kprauNmced)  is  the  only  one  whereby  the  pursuers  can  be  re- 
■ifd. 

Tbepsnaers  answered — From  the  judgment  of  the  Court  in  1 837,  Punuen* 
kfcbffed  that  they  must  be  reponed  against  these  decrees,  and  ^'' 
Ae Menders  must  now  show  sufficient  reason  in  point  of  law  for 
l|Bi  proooQUcing  them*  To  repone  a  party  against  a  decree  is, 
kfoiitof  form,  proper  to  give  him  an  effectual  right  to  challenge 
latk  merits;  Dick  v.  M'Uwham,  Feb.  5.  1829,  S.  ^  D.  vi. 
tti  The  pursuers  must  be  reponed  before  the  merits  are  dis-* 

Uri  Corehouse. — I  confess  I  have  great  doubts  whether  the  Lord  Opinion  of 
,(MmBry  has  not  put  this  case  somewhat  out  of  shape,  and  whether  ^^^^ 
tk  interlocutor  does  not  go  too  far  at  present.  We  had  first  to  de- 
ifc  whether  there  was  a  sufficient  title  to  exclude ;  and  had  that  ob- 
JMion  been  sustained,  of  course  there  could  have  been  no  question 
Mertuoed  on  the  merits ;  but  this  objection  has  been  repelled. 
Xsv,  the  next  step  appears  to  me  to  be  for  the  parties  to  argue  on 
Aenerito  of  the  case.  Must  the  pursuers  be  reponed  at  present; 
^piait  thoM  decrees  in  absence,  because  they  have  been  held  as 
Mbvred  from  challenging  them  ?  I  think  not,  but  that  the  par- 
■ei  niot  be  heard  on  the  merits.  Although  the  objection  agaiivst 
tkpoisQers'  title  has  been  repelled,  and  though  the  pursuers  have 
kes  held  <  not  barred  from  challenging  the  decrees  as  in  absence,'  , 

t'Ma  not  follow  as  a  matter  of  course  that  they  must  be  reponed 
^pOMtthem,  for  there  may  be  grounds  on  which  the  decrees  should 
Mk  let  aside  at  all.  1  thought  the  defenders  were  to  be  heard  on 
^  nerito  of  the  original  decrees,  and  to  show  that,  after  all,  the- 
piinaen  ought  not  to  be  reponed  against  them.  For  example,  in 
^  reeord  there  are  pleas  of  want  of  interest  and  of  homologation, 
wnriom  others,  on  which  the  parties  have  not  been  heard,  which 
^pieiientthe  pursuers  ever  being  reponed  against  these  decrees. 
JWes  must  certainly  be  beard  in  regard  to  these.  We  cannot 
J^  of  them  here.     I  have  a  strong  idea  that  the  Lord  Ordinary 
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12  Dec.  1838.  haa  not  put  this  case  in  proper  shape*  In  point  of  form,  I  think 
the  parties  should,  before  reponing,  first  be  he'ard  on  the  merits, 
the  discussion  on  which  may  render  an  inquiry  by  jury  nseleas. 
I  am  therefore  for  recalling  the  interlocutor  of  the  Lord  Ordinary, 
hoc  statu,  that  parties  may  be  heard  on  those  facts  which  do  not 
necessarily  require  investigation  by  jury.  The  title  to  challenge  a 
decree  does  not,  in  my  opinion,  as  a  matter  of  course,  give  a  party 
a  right  to  be  reponed  against  it  That  is  an  ulterior  question,  afiter 
the  merits  have  been  discussed;  and  without  saying  that  the  Lord 
Ordinary's  interlocutor  does  not  arrive  more  shortly  at  the  justice 
of  the  case,  yet,  in  point  of  form,  I  think  the  parties  should  first  be 
beard  on  the  merits.  I  can  draw  no  distinction  between  reponing 
a  party  against  a  decree,  and  reducing  that  decree  as  against  him. 
I  do  not  exactly  remember  the  circumstances  of  the  case  of  Dick ; 
but  it  is  possible  that,  as  matters  in  that  case  might  have  been  re* 
stored  to  their  former  situation,  neither  party  could  object  to  the 
reponing;  but  in  this  case  before  us  it  is  a  different  thing,  where, 
from  the  lapse  of  time,  the  evidence  is  lo  a  great  extent  lost,  and 
where  the  conduct  of  parties  may  be  such  as  to  affect  their  right 
to  be  reponed  as  a  matter  of  course. 

Lord  Gillies. — I  entirely  concur  with  your  Lordship,  and  think 
that  this  is  more  a  verbal  dbpute  than  any  thing  else ;  for  I  have  no 
doubt  that  the  Lord  Ordinary  entertained  the  same  views  as  year 
Lordship.  This  is  a  summons  of  reduction,  and  in  it  there  is,  no 
doubt,  not  one  word  about  ^  reponing.'*    It  of  course  only  calls  for 

<  reduction/  But  what  is  the  effect  of  reponing  ?  It  amounts  to 
getUng  the  better  of  these  decrees, — in  other  words,  reducing  them. 
Reponing  a  party  against  a  decree,  and  reducing  it  against  him,  ap- 
pear to  me  to  be  the  same  thing.  I  see  another  important  word, 
namely,  *  recall,'  which  is  used  by  some  of  the  consulted  Judges ;  for 
they  observe,  '  that  we  are  by  no  means  of  opinion  that  the  rejection 
«  pf  the  title  to  exclude,  as  so  pleaded,  necessarily  implies  the  instant 

<  recall  of  the  decreets  sought  to  be  reduced,  and  places  the  defend- 

*  ers  exactly  in  the  same  situation  as  if  they  never  had  been  pro- 

<  nonnced.'  In  this  I  concur,  and  we  in  this  Division  gave  effect  to 
that  opinion.  Was  it  intended  to  restore  the  pursuers  before  the 
parties  were  heard  on  the  merits  of  the  decrees  ?  The  result  of  the 
opinions  of  the  consulted  Judges,  in  my  opinion*  was,  that  the  parties 
ought  first  to  be  heard  on  the  merits  of  the  case ;  but  to  begin  by 
reponing  the  pursuers,  or  recalling  the  decrees  as  against  them,  is 
just  to  set  them  aside.  Lord  Moncreiff,  who  seems  to  wish  to  pre- 
vent the  pursuers  being  reponed  before  the  parties  are  heard  on 
the  merits,  well  observes  in  his  opinion,  <  Uiat  it  is  not  a  matter 

*  of  course,  or  of  universal  competency,  that  a  decree,  more  espe- 
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*tUtjiB  an  improbation,  most  of  necessity  be  opened  up,  to  the  18  Dec.  1838. 

*  fleet  of  eofflpelling  productioD,  under  the  usual  certification,  of  the     ^^^V^^ 
•tilMeeds  or  writs  vhich  formed  die  warrants  or  the  subjects  of  ^j^tbenv. 
^iiA  a  decree,  and  requiring  the  party  who,  by  himself  or  his  au-  Brown  and 

*  im,  sbtaioed  it,  to  prore  his  grounds  of  action,  on  the  single  ground        "' 
*iilit  was  a  decree  in  absence,  and  that  the  long  prescription  of  Opinion  of 
'fatf  yean  has  not  ma  on  it^     I  go  along  to  a  great  extent  with  ^""^ 
iiifpioiQO,  and,  therefore,  I  an  neither  for  reponing  the  pursuers 

tfbai  tliese  decrees,  nor  for  recalling  aor  reducing  them, — all 
vUek  1  hold  to  be  the  same  thing ;  but  I  am  for  recalling  this  in- 
yscatflr,  and  allowing  parties  to  be  heard  4ia  the  merits. 

iMi  Mackmzie^^-^l  am  ejitmly  of  the  same  opinion.  The  re- 
ftag  ii  act  a  mere  natter  •£  f om,  as  it  seems  to  bo  treated  by 
ie  lisi  Ordinary^  There  may  be  cases  of  deoveea  in  absence 
l^Kpoaii^  tn^y  inmediately  follow  as  a  matter  of  course,  be- 
en aatteis  nay  be  easily  restored ;  but  Ihis  does  not  appear  to  me 
Ilk  I  cMe  of  that  description.  I  an  not  tore  wliether  it  nay  not 
InNttbt  the  pmmer  is  not  bound  to  prove  his  caso  here.  In  the 
MHiac,  kowerer,  tkere  ahoold  be  no  repMing,  jior  any  course  laid 
^  bf  die  Coart  for  sobsequent  proceeding.  It  is  fer  the  counsel 
liander  tbrt;  and  I  am  simply  for  reeaUing  this  intetlocotor. 

ImiGiOkB, — From  the  opinions  wbiidi  have  now  been  deliver- 
4  dtt  parties  mast  see  that  the  Coart  do  aot  tfauilc  there  should  be 
i^  trial;  but  -of  ooorse  we  do  not  prescribe  that  as  a  rule. 

Ufi  iUAauie. — If  any  efideiice  is  to  be  led,  it  sbooM  rather 
wiprasf  before  answer. 

•M  CorAmm^ — If  I  were  to  exprsM  my  opinion,  I  should  agree 

'iktiiaL 

^  Glare  aoeordingly  <  recall  the  ioteriocotar  reclaimed  i^inst.  Judgment, 
^i^far  n  it  finds  that  Ae  parsaen  nre  entitled,  hoe- statu,  to  be 
*Kpnied  against  the  decree  pronomced  against  Henry  Sinclair 
^AftKsoad,  in  his  infancy,  with  the  relative  findings  and  reserva- 
^fciaias  to  burden  «f  proof;  and  also  in  so  lar  as  it  finds  .tiiat  the 
cragbt  BOW  to  be  remitted  to  the  jury  roll ;  quoad  vkra,  adhere 
*titke  laid  interlocutor,  and  remit  to  the  Lord  Ordinary  to  hear  par- 
*ta  n  the  nerits,  and  to  proceed  farther  as  shall  be  just,  reser- 
'^  aU  qaestions  of  expenses.' 

^  Mioy,  Cmmykamt.  Act.  SA^  Gmu  (JEtMAtrfkird;)  Dmb.  Ait. 

^^<F«c.  (H9p^)  7.  MmshHsu,  Jama  Bms,  S.  8.  C.  and  W.  B.  S. 

^^PH  W.  &  Ageots.        B.  aerk. 

C.  G.  R. 
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FIRST  DIVISION. 

No.  XXX.  13//i  December  1 83a' 

ROBERT  MAIN 
agaitut 

ROBERT  FERRIE. 

Process. — Advocatiok. — Caution,  Juratory. — BiLii-CnAM- 
BER. — Reclaiming  Note. — The  Sheriff  pronounced  a  decree  on 
the  merits  against  the  dtfokder^  and  allowed  him  to  advocate  on 
juratory  cautions  but  the  leave  to  do  so  was^  by  another  interlocu' 
toTi  recalled,  in  respect  that  the  defender  had  not  complied  with  the 
requisites  as  to  juratory  caution.  The  defender  then  presented  a 
bill  of  advocation,  complaining  of  the  interlocutor  on  the  merits  ; 
and,  at  the  end  of  the  bill,  he  inserted  the  interlocutor  which  found 
that  the  caution  had  not  been  enacted,  and  he  prayed  the  Lord  OT" 
dinary  to  pass  the  bill  on  juratory  caution.  His  Lordship  passed 
the  bUl  onjuraiiory  caution,  which  was  accordingly  found  in  the 
Bill-Chamber.  No  reclaiming  note  was  presented  against  the  in- 
terlocutor passing  the  bill;  but  on  the  letters  being  expede,  an  olh 
jection  was  stated,  in  the  course  of  the  rolls,  to  the  competency  both 
of  passiny  the  bill  on  the  merits,  be/ore  the  judicial  question  as  to 
the  juratory  caution  had  been  discussed,  and  lihewise  as  to  the  com^ 
petency  of  enacting  such  caution  in  the  BiU^Chamber.  Held,  (1.) 
That  the  bill  had  been  improperly  passed  on  the  merits^  before 
juratory  caution  had  been  found  in  the  Sheriff-court :  (2.)  TTuU 
the  oljection  to  the  competency  was  stated  tempestive  on  the  expede 
letters :  (3.)  That  it  is  incompetent  to  enact  juratory  caution  on  tie 
Bill-Chamber,  this  being  solely  within  the  province  of  the  Sheriff; 
and  opinion,  that  the  oljection  woe  of  such  a  nature  that  it  could 
not  be  waived.     Circumstances  in  which  waiver  pleaded. 

Narrative.  Main  brought  an  action  against  Ferrie  in  the  Sheriff-court  of 
Lanarkshire,  at  Glasgow.  The  Sheriff  decided  on  the  merits 
against  Main's  ground  of  action,  when  he  applied  to  be  allowed  to 
advocate  on  juratory  caution.  This  was  granted  as  of  course.  The 
usual  interlocutor  wna  pronounced ;  but  thereafter,  the  Sheriff,  on 
a  judicial  examination  of  Main,  recalled  the  leave  to  advocate,  in 
respect  of  the  conduct  of  Main  himself  in  failing  to  comply  with 
the  requisites  of  the  Act  of  Sederunt  in  regard  to  juratory  caution. 
The  pursuer  then  presented  a  bill  of  advocation  in  the  Bill- Cham- 
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kct^  eofliphioing  of  the  Sheriff's  interlocator  oo  the  merits ;  and  IS  Dec.  183a 
tftkeendof  the  bill  he  inserted  the  i9leriocutor  of  the  Sheriff^      ;*^t^^ 
inEog  that  the  requisites  as  to  juratory  caution  had  not  been  com*  p^^' 
fU  with,  and  stated  that  he  was  ready  to  find  juratory  caution     -—7 
ktke  expenses  in  the  inferior  coqrt ;  and  he  prayed  his  Lordship    '^'""^^ 
tipai  the  hill  on  juratory  cautiiW)  in  terms  of  law.  . 

n^AJvfy  183a — The  Lord  Ordinary  having  considered  this 
'Ul,  ptMSS  the  bill,  in  terms  of  the  Judicature  Act,  on  juratory 
^ctttioo;  and,  in  the  circomstances  of  the  case^  finds  that  the  jura- 
\ttrj  caatioo  must  be  taken  in  this  Court ;  and,  for  that  purpose, 
'gnutg  eoDunission  to  the  Sheriff-substitute  of  Lanarkshire,  at 

The  re^ndent,  hearing  of  this  interlocutor,  applied  to  be  al- 
ibied to  redaim  against  it;  In  the  meantime,  however,  juratory 
twin  was  found  in  the  Bill-Chamber,  when  a  correspondence 
iMkfbee  between  the  agents  in  regard  to  the  proceeding,  in  the 
iMMrf  which  the  respondent's  agent  gave  notice  that  he  had 
viUnni  his  note  for  time  to  reclaim,  and  stated,  <  the  advocator 
'■if  Dov  therefore  expede  his  letters  of  advocation.'  When  the 
OK  cae,  in  the  course  of  the  rolls,  before  Lord  Cockburn  as  Or* 
invj,  the  respondent  objected,  that  the  bill  of  advocation  had 
kei  improperly  passed,  in  respect  it  was  incompetent  to  enact 
^ttftDrjeaation  in  the  Bill-Chamber;  and  that  the  Lord  Ordinary 
Nght  to  have  first  disposed  of  the  prejudicial  question  before  pass- 
b;  tke  bill  on  the  merits. 

Lord  Coddntm  reported  the  point 

J^rfFaeuIijfy  against  the  competency,  argued — (1.)  That  it  is  Pursuer's 
^conpetent,  under  the  4i6t  and  4dd  sections  of  the  Judicature  Act  ^^^ 
'^  Act  of  Sederunt,  to  pass  a  bill  of  advocation  on  juratory  cau- 
te  found  in  the  Bill-Chamber.  Juratory  caution  must  be  judged 
<f  by  the  Sheriff  exclusively.  (2.)  When  a  bill  of  advocation  is 
l*"^  it  comes  into  Court  subject  to  all  questions  of  competency  ; 
*«lker  V.  Neibon's  Trustees,  5th  July  1882,  S.  D.  B.  x.  766 ; 
tti  tboagh  it  might  possibly  be  competent  to  reclaim,  (although 
^vas  doubtful,)  any  objection  to  the  competency  could  validly 
M  Bade  when  the  letters  were  expede.  Besides,  though  the  in- 
^(Hm  to  reclaim  had  been  abandoned,  it  did  not  follow  that  the 
*w  remedy,  viz.  to  state  the  objection  on  tlie  expede  letters,  was 
^  to  be  inferred  as  abandoned.  The  party  expeding  the  letters 
^Usnopericulo.     The  incompetency  could  not  be  waived. 

''^''•o'firf— That,  in  terms  of  the  correspondence,  the  objection  Defender's 
■«  keen  waived ;  and  it  was  not  a  question  of  competency,  but  ^^*"* 
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13  Dec.  1838«  one  fts  to  caudon.  Besides,  tbe  party  ought  to  have  reclaimed 
against  the  inteiloeotor  passing  the  bill ;  that  was  competent ;  bat 
as  he  had  passed  from  that  course,  the  advocator  was  led  to  believe 
that  the  intention  to  object  had  altogether  been  abandoned.  In 
consequence  of  that,  the  respondent  was  to  blame  for  any  all^^ 
incompetency. 


Main  v. 
Ferric 

Defeoder's 
Picas. 


Opinion  of 
Couru 


hard  Gillies. — I  think  it  was  incompetent  for  Lord  Moncreiff  to 
pass  the  bill  of  advocation  on  the  merits.  It  ought  only  to  have 
been  as  to  the  question,  (if  that  was  there,)  as  to  whether  the  party 
should  be  entitled  to  have  the  bill  passed  on  juratory  caution* 

Maithmdf  for  the  advocator. — We  were  misled  in  the  matter  by 
the  other  party  g^i^ng  us  notice  that  he  did  not  intend  to  reclaim ; 
and  we  were  led  to  believe  by  the  correspondence,  that  if  there 
was  any  objection,  it  was  to  be  waived,  by  allowing  us  to  ezpede 
the  letters. 

Dean  of  Faeuliy^^^The  question  of  waiver  was  not  pleaded  to 
the  Lord  Ordinary ;  and  his  Lordship  has  not  made  that  the  sub- 
ject of  his  report 

Lord  Pre§ident.^^l  should  like  to  hear  the  Lord  Ordinary's  opi* 
nion  as  to  this  point. 

Lord  CockburtL — I  have  no  opinion  as  to  the  question  of  waiver, 
because  it  was  not  pleaded  to  me*  As  to  the  other  point,  I  think 
that  Lord  Moncreiff  was  wrong  in  passing  the  bill  on  the  merits ; 
for,  by  putting  the  question  of  juratory  caution  within  the  power 
of  the  Bill-Chamber  clerk,  it  was  just  superseding  the  jurisdiction 
of  the  inferior  court  in  such  matters,  which  are  only  competent 
there.  Besides,  it  is  not  now  too  late  to  state  the  objection  on  the 
expede  letters*  I  have  always  understood  that  passing  the  biH  was 
just  to  let  the  case  into  the  Court,  with  all  objections  pleadable  to 
the  bill. 

Lord  GiUies.'^l  agree  entirely  with  Lord  Cockburn,  and  I  have 
seen  many  cases,  both  when  I  was  at  the  bar  and  since  I  have  been 
on  the  Bench,  where  such  objections  have  been  pleaded  on  the 
expede  letters*  Here  there  has  been  a  judgment  by  the  Sheriff 
on  the  merits,  and  likewise  one  refusing  the  party  leave  to  advo- 
cate on  juratory  caution.  The  bill  of  advocation  combines  both ; 
but  this  party  ought  to  have  brought  under  review,  first,  the  inter- 
locutor by  which  the  Sheriff  held  that  juratory  caution  had  not 
been  found ;  and  if  he  were  then  allowed  to  advocate,  the  judg- 
ment on  the  merits  would  &1I  to  be  brought  up*  But  by  passing 
the  bill  as  has  been  done  here,  it  has  been  passed  on  the  merits  at 
ouce,  without  inquiring  first  into  the  prejudicial  question  of  cau- 
tion.    The  question  of  right  to  advocate  ought  first  to  have  been 


NolSS.  court  of  session.  215 

likea  q);  so  I  think  it  was  ultra  vires  of  the  Lord  Ordinary  to  13  Dec.  1838. 
fM  the  bill  in  the  manner  in  qaestion,  and  contrary  both  to  the  m^"^^^^^^^^ 
Jidkatore  Act  and  the  Act  of  Sederunt.     Besides,  it  would  have  Ferne. 
Ik  efect  of  excluding  the  jurisdiction  of  the  inferior  judge  in      tt" 
fBOlioos  of  juratory  caution.  Court. 

ImA  Uaekoizie, — I  am  of  the  same  opinion.  The  Sheriff  acts 
df  BHiisterially  in  the  matter  of  juratory  caution.  He  does  not 
pip  whether  the  case  should  or  should  not  be  advocated ;  for  all 
helsi  to  do  is,  to  consider  of  the  quality  of  the  caution«  This 
Cflirt  has  to  judge  whether  the  case  may  or  may  not  be  advocated, 
after  jnntory  caution  is  found.  Accordingly,  I  think  the  Lord 
(Misny  went  wrong  in  passing  the  bill  on  the  merits  before  the 
fiheiiif  lisd  judged  of  the  matter  of  juratory  caution.  The  Judi- 
Act  and  Act  of  Sederunt,  I  think,  clearly  intend  that  the 
of  jumtory  caation  has  to  be  judged  of  by  the  inferior  court 
liBse,  and  not  in  thu  Court  or  Bill-Chamber.  As  to  the  other 
ftt^Ikoow  maDy  cases  where  objections  were  stated  on  the  ez- 
pk litters;  and  one  case  in  particular,  where,  after  a  great  deal 
if fraeedare  had  taken  place  at  a  great  expense,  some  objection 
aaiiWed  in  the  Inner* House  to  the  competency,  and  the  process 
>*niBaiij,  on  that  objection  alone,  was  thrown  out  of  Court 

Iwri  Gmeftoaise. — I  am  quite  clear  that  the  bill  has  been  iocom- 
FcMlj  poascd,  and  the  objection  is  one  that  cannot  be  waired. 
lUaane  doubts,  from  the  terms  of  the  interlocutor  of  the  in- 
MvosBft,  that  the  Lord  Ordinary  was  wrong  in  passing  the  bill, 
•be  night  have  remitted  to  ascertain  if  juratory  caution  had  been 
fand.  I  however  think  that  be  was  wrong  in  passing  the  bill  on 
Ik  Bierits  at  onoe ;  and  the  whole  confusion  which  has  arisen  origi- 
■tod  in  the  way  in  which  the  bill  has  been  passed. 

Tbe  Lord  Ordinary  pronounced  the  following  interlocutor :  Judgmcnu 
'MDteenkr  1838.— The  Lord  Ordinary  having  advised  with 
*tW  Lords  of  the  First  Division  of  the  Courts  sustains  the  objec- 
'tiom  to  the  competency  of  the  advocation ;  dismisses  the  same 
'aaeonfingiy,  and  decerns;  finds  the  respondent  entitled  to  ex- 
*feoKs,  appoints  an  account  thereof  to  be  given  in,  and  remits  to 
'  &e  Amfitor  to  tax  and  report.' 

^  (Mauaj,  CoeklmnL  Act  SoL-Gai.  (Rtaherfiard,)  T,  MaUland,  J.  PaUrmnu 
AcL  Dhi  i^Fae.  ^SopeJ  Mae/arlcme.  John  Cutten,  W.  S.  and  W»  Akxander, 
V.  &  Agents.  Oider-Houie^  Clerk. 

C.  G.  R. 


n 
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FIRST  DIVISION. 

No.  XXXI.  14^  December  1838. 

GEORGE  PATERSON  and  JOHN  BRUCE 

against 

MALCOLM  MACNAUGHTAN  and  Others,  (Mackab's 

Trustees.) 

Bank  Dividend,  Declaration  of. — Term  of  Payment* — 
Conditional  Debt. — Vesting. — By  the  contract  of  the  Na- 
tional Bank  of  Scotland  it  is  provided,  *  thcU  the  books  of  the  cam" 

*  pany  shall  be  balanced  annually j  on  1st  November,  and  the  balance 

*  examined^  audited  and  signed  by  three  persons  cliosen  by  the  Board 

*  of  Directors :  That  at  a  yeneral  meeting ,  held  annually  on  the 
^Jvrst  Thursday  of  December,  the  dividend  for  the  year  sJiall  be  de- 

*  dared,  when  such  part  of  the  revenue  of  the  company  as  the  Board 

*  of  Directors  shall  think  expedient  shall  be  divided  among  the  mem" 

*  bers,  in  proportion  to  their  several  shares  in  the  concern  ;  which 

*  dividend  shall  be  payable  by  two  equal  instalments,  one-half  in 

*  January,  and  the  other  half  in  Jub/ following  ;' — Held,  in  conform 
mity  with  the  principle  of  the  case  of  Thomson,  IQth  Nov,  1836, 
that  where  a  shareholder  dies  after  the  declaration  of  the  dividend 
in  November,  but  before  the  term  of  payment  in  July  following,  the 
right  to  that  half  year's  dividend  does  not  vest  in  bonis  defuncti,  as 
tlie  declaration  does  not  operate  as  a  term  of  payment* 

Trust-deed,  Clause  of. — Bank  Stock. — Dividend. — Terms 
of  a  trust-deed,  whicli  were  field  as  entitling  the  executors  of  a  lega- 
tee  of  certain  shares  of  bank  stock,' to  a  conveyance  of  the  dividends 
thereon  from  the  death  of  the  testator. 

Narrttive.        By  the  contract  of  copartnery  of  the  National  Bank  of  Scotland^ 
which  is  embodied  in  their  charter,  it  is  provided, 

*  Art.  7.  That  there  shall  be  one  stated  general  meeting  of  the 

<  partners  of  the  company  annually,  viz.  on  the  first  Thursday  of 

<  December,  of  which  meeting  intimation  of  not  less  than  twenty 

*  days  shall  be  given,  by  advertisement  in  at  least  three  of  the 

*  Edinburgh  newspapers,  to  be  fixed  by  the  Board  of  Directors  at 

<  the  time ;  and  at  the  said  meeting  the  dividend  for  the  year  shall 

*  be  declared,'  &c. 

<  Art.  29.  Tliat  the  books  of  this  company  shall  be  balanced  on 

<  the  1st  day  of  November  1826,  and  on  each  1st  day  of  November 
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^ikemfter  aDDoally,  when  a  statement  of  the  company's  affairs  H  Dec.  1838. 
I U  be  made  op,  and  the  yearly  balance  shall  be  examined,  do*'    ^^^V^ 
•qpetedaod  signed  by  any  three  persons  whom  the  Board  of  Di-  sru^To!  *" 
*nctBis  shall  appoint  from  their  own  number,  or  from  among  the  Macntughun 

'pBtsen,  to  examine  and  andit  the  same.     And  upon  the  day  ap-  ^^ * 

ipoialed  for  dechuring  the  dividend,  and  electing  the  office-bearers  Narrative. 
^muaSijf  an  abstract  of  the  company's  a&irs,  certified  by  the  said 
'.laGtsn,  shall  be  read  or  stated  at  the  meeting  by  the  chairman, 
*MitlialI  lie  for  the  inspection  of  the  subscribers  for  fourteen  days 
'Ikereafter;  and  no  transfer  shall  take  place  for  eight  days  pre- 
*TioBs  to  the  day  appointed  for  declaring  the  dividend,  nor  for 
^fcvteeo  days  thereafter/ 

<  irt.90.  That  the  profits  which  may  be  ascertained  to  have  been 
^asle,  opon  balancing  the  books  at  the  first  term  above  stated, 
'*iyiDot  be  divided  among  the  partners,  but  the  same,  after  de- 
'iqiigtbe  expense  attending  the  first  year's  management,  shall 
'beRttioed  to  answer  future  contingencies ;  but  that,  every  suc- 

'  Cecily  year  thereafter,  such  part  of  the  revenue  of  the  company 
'istk  Board  of  Directors  shall  think  expedient,  shall  be  divided 
the  members,  in  proportion  to  their  several  shares  in  the 
which  dividend  shall  be  payable  by  two  equal  instalments, 
*«ie-htlf  on  the  second  Tuesday  of  January,  and  the  other  half  on 

*  tbe  Moood  Tuesday  of  July.' 

The  report  of  the  Directors,  which  was  approved  of  by  the  gene* 
aiaeetiBg,  held  1st  December  1831,  bore,  that  *  there  remains 
'  tbe  mm  of  L.  ,  affording  the  usual  dividend  of  5 

'percent,  which  will,  as  heretofore,  be  paid  at  the  two  periods 
'apedfied  in  the  charter,  of  which  due  notice  will  be  given  by  ad* 
^mtnementin  the  public  papers.' 

'  Tbe  kte  Colin  Macnab,  by  trust-disposition  and  settlement, 
^^  12th  April  1826,  conveyed  his  whole  property,  heritable  and 
moveable,  to  the  defenders,  as  trustees  and  executors.  In  virtue 
•fa  reserved  power  to  alter,  he,  by  a  new  deed  of  instruction,  dated 
ii  October  1830,  directed  and  appointed  his  trustees,  by  the  eighth 
^isBK,  <  to  obtain  a  transfer  in  favour  of  themselves,  and  tbe  ao« 
*ccpiing  survivors  or  survivor  of  them,  of  three  hundred  of  my 

*  sittes  in  the  said  National  Bank  stock,  in  trust,  for  the  use  and 
^behoof  of  Robert  Paterson,  George  Paterson,  and  Joseph  Pater- 
'vn,  my  nephews,  sons  of  the  said  Mrs  Isabella  Macnab  and. 
'Cieo^  Paterson,  and  to  pay  over  or  account  for  the  annual  pro- 
'ata  or  dividends  to  become  due  thereon,  to  or  for  behoof  of  them, 

'  the  laid  Robert,  George,  and  Joseph  Paterson,  equally  amongst 
'  tliem,  share  and  share  alike,  aye  and  until  some  other  investment 
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Dec.  IS38.  '  of  the  whole  or  part  (^  tbe  capital  of  the  saiii  stotk  shall  apf 
^■V^'  « to  the  said  tiusteei  more  eligible,  and  properly  suiied  lo  the  at 
nice  V.  '  ties  or  capacitie§  of  all  or  any  one  or  other  of  them ;  and  feji 
ucnaugbUB  (  any  of  my  said  three  oephewi,  bis  Bhare  and  interest  in  the  i 

*  stock,  both  capital  and  diridends,  ahail  fall  to  his  lawful  isue 

jnaiin.       t  ^^y^  (^jd  jf  gone,  to  his  Borriving  brothers  or  brother.' 

A  dividend  of  the  National  Bank  stock  was  declared  in  Dee* 
ber  1631,  and  was  payable  in  July  18^2.  On  the  5th  April  181 
Mr  Macnab  died,  leaving  his  nephews,  George  aud  Joseph,  an< 
grandnephew,  George,  by  bis  nephew  Hubert,  predeceased.  1 
trustees  thereafter  transferred  from  tliemseWes,  as  general  trusU 
to  themselves,  as  trustees  for  this  particular  bequest  of  stock,  I 
three  hundred  shares,  a  third  of  which,  with  the  corresponding di 
dends,  they  traDsTerred  to  the  grandnephew,  George. 

The  pursuers  alleged  that  the  nephew,  Joseph,  was  hilled  vl 
engaged  in  the  South  Sea  whale  trade,  in  the  month  of  May  16! 
having  thus  survived  the  testator ;  and  in  support  of  this  allegadi 
they  produced  affidavits  from  the  master  and  two  of  the  crev 
tbe  vessel,  and  a  letter  from  the  defender,  Macnaughtan.  T 
pursaera  farther  alleged  that  Joseph  died  intestate,  unmarried,  ■ 
without  leaving  lawful  issue,  llie  defenders  denied  that  tlx 
was  any  proof  of  these  allegations  ;  but  it  is  unnecessary  to  rel 
more  minutely  to  this  point  of  the  case,  as,  in  the  only  quesli 
decided  by  tbe  Court,  the  statement  of  the  pursuers  was  assum 
as  correct  Tbe  next  of  kin  of  Joseph  were  his  brother  Geo^ 
and  his  sister  Isabella,  who,  by  ber  marriage-contract,  nominxli 
and  appointed  her  husband,  John  Brnee,  the  pursuer,  her  genei 
dlsponee,  assignee  and  representative. 

The  pursuers  having,  in  1838,  confirmed  themselves  as  ezeci 
tors-dative  to  Joseph,  brought  the  present  action  againxt  the  tm 
teesof  Macnab,  concluding  for  payment  of  one  hundred  ahares  of  tl 
National  Bank  stodc,  with  the  half-yearly  dividend  payable  in  Jol 
1832,  and  all  subsequent  dividends ;  maintaining  that,  asJowp 
had  survived  the  testator,  these  bad  veated  in  him,  andnovh 
longed  to  then. 

Tbe  trustees,  who  stated  various  grounds  of  defence,  vliichwei 
repelled  by  the  Lord  Ordinary,  inter  alia,  pleaded,  that,  at  a 
events,  the  pnrsners  had  no  right  to  the  dividend  which  was  <lu 
and  payable  in  July  1832. 

The  Lord  Ordinary,  on  this  point,  found,  (1 1th  July  11336) 
'  that,  in  the  circumstances  of  this  case,  the  pursuers  are  enddei 

<  to  the  dividends  due  on  the  shares  since  the  death  of  the  testatoi 

<  including  the  half-year's  dividend  payable  in  July  1832.' 
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Jtae.— <  Tiie  next  question  if,  whether  the  clause  in  the  settlement  li  Dec  leaa 
'  esried  the  diTidenils  on  the  shares  payable  after  the  testator's  deaths    ^'-^  y  ^  * 
*hit  wbidi  had  been  declared  preyiously  to  that  event     Consider-  ^^^  ^^ 
*iigtke  terns  of  the  charter  of  the  bank,  in  relation  to  the  de-  Macmughun 
^Amg  of  dtfidenda,  the  Lord  Ordinary  would  have  hesitated  to  ^        ^^ 
^wkfitke  view  of  the  pursuers,  had  it  not  been  for  the  case  re- 
'jbed  to  by  them,  of  Thomson  v.  Lyell,  &c.  18th  Nor.  1886, 
in  principle,  he  is  not  able  to  distinguish  from  the  present' 


Tk  tnstees,  although  they  reclaimed  against  the  interlocutor  of 
Ae  Lord  Ordinary  generally,  restricted  themselves  in  the  Inner- 
Bmk  to  this  question  of  right  to  the  half-year's  dividend,  which 
MsequeDtly  was  the  only  point  decided  by  the  Court     They  oT" 

Ikt  the  declaration  by  the  Bank  Directors,  in  December  1831,  Tnuteet* 
iMri  tie  dividend  in  bonis  of  the  testator;  that  it  was  consequently 
Cfatted  from  the  stock  or  capital  of  the  legacy,  and  was  not  car- 
M  by  the  8th  dause  of  the  settlement  The  case  was  analogous 
ivise  of  rents  payable  at  a  conventional  term  postponed,  which 
hht  retted  and  were  doe  at  the  legal  term.  The  case  of  Thorn* 
MB  (referred  to  by  the  Lord  Ordinary)  was  not  a  precedent  for 
^ctte,  because  the  Court  had  there  decided  without  reference  to 
Ik  ferav  of  the  bank  charter,  which  was  the  fonndfition  of  Lord 
BilpiT's  opinion.  By  the  contract,  the  profits,  out  of  which  the 
Mad  payable  in  January  and  July  was  declared,  were  those  of 
Ikhmone  year  1831,  to  which  the  partners  acquired  right  by  the 
''^BitKHi  on  the  apparent  balance.  The  declaration  ascertained 
ikiaoiiDtof  the  realised  profits,  and  they  were  then  due,  though, 
«  reiions  of  convenience,  not  payable  till  July  1832.  Dies  cedit 
tt  Ae  dedamtion,  sed  non  venit  till  the  term  of  payment 

IW  psnuers  antwered — The  case  of  Thomson,  referred  to»  is  a  Pursuers' 
""^  spplicable  here,  being  a  question  between  arresting  eredi-  ^^ 
^of  a  Hferenter  and  the  fiar ;  and  the  Court  hel4  that  a  dividend 
^**imi)  bat  not  payable,  could  not  be  attached  by  the  diligence  of 
"^creditors,  llie  principle  is  the  same  in  this  case.  In  an  ordi- 
^ttleand  transfer  of  Government  or  bank  stock,  the  dividend 
n^  next  day  belongs  notoriously  to  the  purchaser  unless  spe- 
"%  exdodtd.  The  8th  clanse  of  the  settlement  vested  in  each 
''P^  ooe  hundred  shares  of  the  stock,  and  therefore  carried  the 
H^ti  thereof,  as  it  directed  the  transfer  in  name  of  the  legatees, 
PtOMlj  ia  the  ordinary  terms  of  a  transfer  or  a  sale.  In  the  case 
••4etriof  ftdhowiet?.  S.Gilmour,  June  19.  1789,  Mar.  15,915, 
*  ttnmty  declared  to  be  payable  every  half-year,  for  the  prece- 
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14  Dec.  I83a  ding  SIX  months  did  not  vest  unless  the  annuitant  survived  the  re- 
J^^''^'^*^   spective  terms  of  payment. 

Bruc«  V. 

MacnaugfaUD       Lord  GiUies.—l  concur  with  the  interlocutor  of  the  Lord  Or- 

and  Otben. 

dinary.     The  case  of  Thomson,  referred  to,  was  rightly  decided. 

Opinion  of  i^qJ  |  cannot  distinguish  this  case  in  principle  from  it.  Besides,  I 
think  the  interlocutor  right,  with  reference  to  the  terms  of  the  8th 
clause  of  the  deed  of  settlement,  (which  his  Lordship  here  read.) 
Now,  the  moment  the  transfer  of  the  bank  stock  was  made  in  terms 
of  this  clause,  the  dividends  belonged  to  the  party  to  whom  the 
stock  was  so  transferred,  just  like  the  transfer  of  the  stock  in  Go- 
vernment securities,  which  would  carry  the  dividends  unless  specially 
excluded.  It  does  not  alter  the  case  that  the  transfer  was  to  the 
trustees  for  behoof  of  the  legatees. 

Lord  President, — I  am  of  the  same  opinion. 

Lord  Mackenzie. — The  case  of  Thomson  is  a  precedent  to  this, 
and  was,  in  my  opinion,  rightly  decided.  The  two  arguments  used 
here  were  both  used  unsuccessfully  in  that  case.  The  first  is,  that 
the  dividends  are  proved  to  have  been  for  a  past  term ;  but  that  fact 
was  assumed  in  argument  in  Thomson's  case ;  and  I  cannot  say  that 
the  dividends  of  bank  stock  are  paid  out  of  the  profits  of  any  parti- 
ticular  year,  as  out  of  the  profits  of  the  year  in  which  they  are  struck. 
Although  a  dividend  is  declared  at  that  time,  I  do  not  consider  the 
bank  bound  to  pay  it  out  of  the  profits  of  that  year.  In  a  losing 
year  the  dividends  do  not  stop :  they  are  still  declared ;  and  when 
payable  they  may  be  paid  out  of  the  profits  of  previous  years,  and 
in  a  very  profitable  year  the  directors  do  not  divide  more  than  an  or- 
dinary amount  of  profit.  The  second  argument  is  in  regard  to  the 
period  of  fixing  the  dividends ;  but  these  might  have  been  declared 
for  two  years  instead  of  one.  Now,  suppose  the  case  put  by  Lord 
Gillies  in  Thomson's  case,  of  a  loss  emerging  in  such  circumstances, 
certainly  the  purchasers  from  partners  who  had  sold  their  shares  af- 
ter the  declaration  of  the  dividend,  but  before  the  loss  had  emerged, 
would  not  have  right  to  come  forward  and  say  that  they  were  enti- 
tled to  hold  their  shares  as  at  the  date  of  the  declaration  of  the  divi- 
dend. The  dividend  is  in  truth  paid  out  of  the  profits  of  the  year 
subsequent  to  that  in  which  the  declaration  is  made.  Besides,  I 
hold  it  to  have  been,  by  the  terms  of  the  deed,  the  intention  of  the 
testator  to  vest  in  the  trustees  a  fund  of  provision  for  the  mainte- 
nance of  the  legatees,  producing  certain  annual  payments,  which  he 
intended  should  be  paid  to  them  as  they  arose. 

Lord  Corehouse. — I  am  of  the  same  opinion.  The  case  of  Thom- 
son is  in  point ;  and  even  had  the  question  been  open,  I  would  have 
entertained  the  same  opinion  as  the  majority  of  the  Judges  did  ia 
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that  case.    Hy  frieod  the  Solicitor-General  argued  that  dies  cedit  14  Dec.  1838. 
W  dbe  dedaiation  of  the  bank  directors  in  November ;  but  I  hold  J"^^^^''^ 

*  •      ,  ,  ,  ,  Patenoo  and 

'  tbt  dies  Dec  eedit  nee  venit  by  the  mere  declaration,  until  the  term  Bruce  v. 
d  fifneot  is  fixed.     It  is  a  mere  prospective  declaration  of  what  ^"f ^^^^^*" 
iklttk  directors  intend  to  divide  at  a  future  period  out  of  the  appa*      

I  mt  profits.  They  thereby  come  under  no  obligation  to  divide,  Opmioaof 
klBKrely  declare  their  intention;  and  they  are  not  bound  to  pay 
tUnaryor  July ;  and  I  demur  to  assume  the  question,  that  dies 
ttik  OQ  declaring  the  dividend.  Accordingly,  I  see  no  analogy 
vbterer  betireen  this  case  and  that  of  rents  payable  at  a  postponed 
ton;  and,  indeed,  the  defenders  appear  to  have  taken  this' view,  for  * 

kdieir  defences  they  say,  *  the  defenders  were  not  entitled  to,  and 
*  did  sot,  m  their  character  of  trustees,  receive  th^  dividend  which 
*fc8doeia  July  1832,  and  which  is  concluded  for  in  the  present 
'naaons.'  The  analogy  drawn  from  the  sale  of  Government 
mAfeems  to  be  a  proper  one,  as  it  requires  a  special  bargain  to 
cidsle  the  dividend  on  the  sale  of  such  stock. 

1  Aerefore  think  the  Lord  Ordinary's  interlocutor  is  right  on 
pMfle;  but,  at  all  events,  it  is  justified  by  the  case  of  Thomson. 
Ik  Qmrt  accordingly  adhered.  judgment. 

MOidisary,  Rdkrltm.  Act.  A.  Anderson,  Horn,  Alt.  Sol^-Gen.  (Hythef" 

X)  J.  7.  Gordon.         Geortfe  M'CaUum,  W.a  and  Humpkrfy  Graham,  W.S. 
Affott,       N.  Clerk. 

C.  G.  R. 


FIRST  DIVISION. 

No.  XXXIL  Uth  December  1838. 

DUNLOP  AND  -MANDATARIES 

against 

GEORGE  SIMPSON  and  Othbks. 

Hkiitablb  Right. — Indefinite  Security. — An  heritable  band 
^^ granted  over  an  estaiejbr  a  specific  sum  of  maney^  heldj  tfiat 
a  disposition  and  assignation  thereof  in  security  of  *  certain  sums 
'  ^f^^^oney^  contained  in  bUls  referred  to  by  date^  but  toitfiout  spe- 
^/y%  the  amount  of  said  sums^  being  an  indefinite  security^  was 
n^eetual  to  transfer  to  the  assignee  the  heritable  bond. 

u  the  ranking  and  sale  of  the  estate  of  Easter  Ogill,  belonging  to 
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14  Dec.  1638.  Captain  George  SimpsoD,  a  claim  was  lodged  by  James  Dunlop 
for  himself,  and  as  the  surviving  partner  of  the  company  of  James  and 

MandiLriea  v.  «^^^  Dunlop,  merchants  in  London,  which  rested  on  these  grounds : 

SimpMn  8Dd  On  the  30th  of  April  1814,  Captain  George  Simpson  granted  an 
^'  heritabb  bond  of  corroboration  over  his  estate  of  Easter  Ogill,  in 

NarratiTe.  favour  of  George  Dunlop,  writer  to  the  signet,  his  heirs  or  iii«igiH^f*g, 
for  L.l  180  sterling,  with  L.236  sterlmg  of  liquidate  penalty  in  case 
of  failure,  with  the  due  and  ordinary  annualrent,  at  two  terms  in 
the  year,  Martinmas  and  Whitsunday,  by  equal  portions,  with  a  fifth 
part  more  of  each  term's  payment  of  liquidate  expenses,  in  case  of 
failure*  And  in  further  security  thereof,  Simpson  bound  himself 
to  infeft  George  Dunlop  and  his  foresaids  in  an  annualrent  corre* 
spending  to  the  said  principal  sum.  On  the  precept  contained  in 
this  bond,  Greorge  Dunlop  was  infeft  on  the  30th  of  June  there* 
after ;  and  being  indebted  to  the  company  of  James  and  John  Dun- 
lop of  London  in  the  sum  of  L.60I1,  as  the  balance,  with  interest, 
of  an  account-current  between  diem,  he  granted,  on  the  27th  De« 
cember  1817,  five  equal  acceptances,  which  were  not  paid  at  the  re* 
specti?e  periods  at  which  they  fell  due.  On  the  8th  of  January 
1820,  George  Dunlop,  on  the  narrative,  *  that  I  am  indebted  to 

<  Messrs  Dunlop  in  certain  sums  of  money,  contained  in  my  accep- 

<  tances  to  them,  falling  due  the  1st  day  of  January  1819,  Ist  day 

<  of  January  1820,  1821,  1822  and  1823  years;  and  farther,  con- 
*'  sidering  that  Captain  Simpson  had  granted  the  foresaid  heri- 

<  table  bond ;  and  farther,  considering  that  it  was  agreed  upon,  that, 

<  in  addition  to  the  security  granted  to  them  by  the  foresaid  accep- 
*  tances  to  them  in  their  favour,  I  should  grant  these  presents  in 

<  favour  of  James  Dunlop,  one  of  the  partners  of  the  said  company ; 

<  therefore,  for  the  more  sure  and  punctual  payment  to  them  of  the 

<  foresaid  sums  of  money,  principal,  interest,  and  liquidated  penal- 

<  ties  contained  in  the  said  acceptances,  and  without  hurt  and  pre- 

<  judice  thereto,  but  in  further  security  to  the  Messrs  Dunlop,'  he 
dbponed  and  assigned  to  James  Dunlop,  for  their  bdioof,  the  fore- 
said heritable  bond  and  sasine;  and  also,  under  reversion,  the 
said  lands  themselves,  in  ftulher  and  real  security  of  the  sums  of 
money  contained  in  the  foresaid  acceptances,  due  by  me  to  the  said 
Messrs  Dunlop.  This  disposition  and  assignation  contained  a 
clause  of  warrantee  from  fact  and  deed,  and  a  preoqpt,  in  virtue 
of  which  James  Dunlop  was  infeft,  on  the  9th  4d  December  1824, 
in  similar  terms. 

James  Dunlop  therefore  claimed  to  be  ranked,  in  virtue  of  the 
foresaid  deeds,  upon  the  estate  of  Easter  Ogill,  according  to.  the 
priority  of  bis  cedent's  infeftment,  snApktided — Ijf,  The  claimant 
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sotiUed  to  be  ranked  and  preferred  in  terms  of  the  foregoing  claim,  H  Dec.  1838. 
Ml  of  tbe  writiDgB  founded  on.  ^'•^V^^ 

%  The  claimant's  debt  is  sufficiently  specified  in  the  assignation  ManiWils  v. 
kUiiivoiir.    At  all  events,  as  no  objection  exists  against  the  origi-  Simpaon  and 
iilieairity,  which  specifies  the  burden  upon  the  lands,  and  the       ^^ 

immifi  assignation  thereto  is  absolute  and  unqualified,  it  is  jus 
lirtiof  Hugh  Tod  (another  claimant  in  the  ranking)  to  state  any 
'i^fectim  to  the  claimant's  assignation,  or  title  to  the  said  security, 
« iMjoire  into  the  value  for  which  the  assignation  was  granted. 

Tuifbaded — That  Dunlop  was  not  entitled,  under  his  disposi- 
finaad  itfignatiofi,  and  sasine  thereon,  to  be  ranked  as  a  creditor 
i|n  die  estate,  oit  its  price,  in  respect  that  these  deeds  do  not  specify 
mitbe  die  amount  of  the  ddit  due  or  intended  to  be  secured. 

Tke  Lord  Ordinary  (29th  June  1838)  having  repelled  the  claim  Vm6  Ordi- 
:  rfBi^  Tod,  inter  alia,  sustained  the  claim  of  preference  of  James  i^^r  °^^' 

Afrr-<  The  competing  claim  of  James  Dunlop  appears  to  the  Note. 
*Iai  Ordmary  to  be  unobjectionable.     There  is  on  the  record 
'■o«iijectioa  c^ered  to  the  original  heritable  bond  in  favour  of 
'George  Dunlop,  to  which  the  claimant  is  the  assignee.     The 
'ttapotioD  is  granted  in  security  of  certain  acceptances  by  George 

*  Iksiofy  which  appear  from  the  account  produced  to  be  still  due, 
'totfeuBoimt  of  the  sum  now  claimed.     It  is  true  the  assignation, 

*  ad  the  real  title  made  upon  it,  are  not  such  as  might  have  ren- 

*  'oed  it  an  effectual  real  right  in  competition  with  any  other  party 
*«Wltad  acquired  right  from  the  original  creditor,  George  Dun- 
')q{S  ttid  had  made  up  a  complete  real  title  to  the  heritable  bond 
^a&at  conveyance ;  but  there  is  no  such  competition  here.  The 
'ttagBatioQ,  ^en,  is  quite  sufficient  to  place  the  assignee  in  the 
^^  of  the  cedent,  to  the  extent  of  the  debt  in  security  of  which 
'theamgnation  was  granted ;  and  as  there  is  no  objection  to  the 
^ttdenfs  real  security,  there  is  no  room  for  such  objection  on  the 
*|irtof  Mr  Tod,  who  has  no  claim  on  George  Dunlop's  bond, 
'■i  vboee  right  flows  from  a  different  source.' 

• 

f^ireddmed  and  argued — It  was  settled  in  the  case  of  the  Ore-  Reclauner*s 
AwB  of  James  Stein  v.  Newnham,  Everett  and  Company,  Feb,  1.  ^**"' 
)79S,jr0r.  14,127,  affirmed  10th  June  1794,  that  an  indefinite 
.^^cnnty  caonot  be  created  on  an  heritable  bond,  and  that  he  had 
*3goodar^btto  object  to  the  assignee's  title  as  he  would  have 
Bid  to  that  of  the  cedent  had  he  been  a  party  to  this  action. 
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U  Dec.  1838.  Dunlop  annoered — That  as  none  of  George  Dunlop's  creditors 
Duniop  and  ^^  Contesting  the  validity  of  his  assignation,  and  as  his.estate  is  not 
Mandatarie*  o.the  subject  in  dispute,  a  creditor  of  Simpson  cannot  object  to  his 
Simpson  and  ^tle ;  Proctor  V.  Anderson,  &c.  Jun«  29.  1837,  15  D.  B.  M. 
1219. 


Opinion  of 
Court. 


Lord  Gillies. — I  do  not  think  the  second  point  *  is  at  all  so  clear. 
The  conveyance  by  George  Dunlop  to  James  Dunlop  appears  to 
me  to  be  wholly  ineffectual.  There  is  no  distinction  between  lands 
and  heritable  bonds  in  regard  to  the  rule,  which  applies  alike  to  both, 
that  you  cannot  create  an  indefinite  security  oyer  them.  This 
cannot  be  done  over  the  one  of  these  two  species  of  heritable  estate 
more  than  over  the  other.  But  if  the  claimant  James  Dunlop  holds 
nothing  but  a  bad  conveyance  to  the  right  on  which  he  fo^ds,  how 
can  we  give  effect  to  it  ?  I  feel  the  greatest  doubt  respecting  that 
matter,  and  1  think  the  interlocutor  of  the  Lord  Ordinary  should 
be  altered  in  so  &r  as  it  has  allowed  effect  to  that  conveyance. 

Lord  Mackenzie. — I  am  of  the  same  opinion.  What  may  be  the 
effect  of  sustaining  the  objection  to  the  conveyance  in  favour  of 
James  Dunlop,  I  cannot  at  present  foresee.  Whether  George 
Dunlop,  the  grantor  of  the  conveyance,  may  himself  appear  and 
claim,  or  what  other  steps  may  be  taken,  I  cannot  anticipate  now. 
But  I  think  the  conveyance  from  George  Dunlop  to  James  Dun- 
lop is  not  effectual  to  warrant  the  Court  in  sustaining  the  claim 
of  James  Dunlop.  In  so  far,  therefore,  the  interlocutor  of  the  Lord 
Ordinary  should  be  altered. 

Lord  Corehouse. — This  point  of  the  case  is  one  as  to  which  I 
should  feel  great  difficulty  in  supporting  the  interlocutor  of  the 
Lord  Ordinary.  The  conveyance  to  the  claimant,  James  Dunlop, 
is  just  the  constitution  of  an  indefinite  security.  To  this  it  is  an- 
swered, that  the  original  security  held  by  George  Dunlop  was  not 
indefinite,  and  was  and  is  unobjectionable,  and  preferable  to  any 
right  in  the  claimant  Tod.  Of  that  I  know  nothing.  George  Dun- 
lop is  not  here  as  a  party.  The  bond  held  by  him  may  be  dis- 
charged for  any  thing  that  appears*  This  conveyance  to  James 
Dunlop,  if  it  were  sustained,  would  just  be  an  easy  method  of  avoid- 
ing all  restrictions  against  indefinite  securities.  Perhaps  the  result 
of  a  judgment,  invalidating  the  conveyance  held  by  James  Dunlop, 
may  be,  that  George  Dunlop  himself  will  appear  in  the  ranking 
and  claim.     But  however  that  may  be,  I  think  we  cannot  sustain 


*  There  was  another  point  in  the  ranking  relative  to  the  claim  of  Tod,  which  depend- 
ed  on  special  circumstances. 
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I 

I  m 

lledum  of  James  Dunlop,  which  is  based  on  an  invalid  conyey-  U  Dec.  1839. 
bee.  ^^^V"*^ 

Urd  PreddaU^-I  am  of  the  same  opinion.     There  is  no  dis-  ^^^  ^ 
between  lands  and  heritable  bonds  in  regard  to  the  rule,  Simpson  ftn<i 
Ik  ID  indefinite  security  cannot  be  created  over  either  of  them.      O^*^- 
Ik  Gmf  accordingly  found,  inter  alia,  *  that  the  conveyance  by  judgment, 
ftvg^Dpnlop  to  James  Dunlop,  being  granted  as  a  security  for 
Bindtifimte  sum,  is  not  valid  and  effectual  to  transfer  to  James 
Dolop  the  bond  and  security  in  favour  of  George  Dunlop  there- 
nentioiied ;  and,  with  these  findings,  recall  the  interlocutor  com- 
0^  and  remit  to  the  Lord  Ordinary  to  proceed  in  the  cause 
tD  hift  Lordship  shall  seem  just.' 


Aflvteii.         Act.  A.  AHdtnfm,  T.  Mackmzie.        Alt  D.  McNeill, 
ttm.  Tod  4-  Hm,  W.  S.  and  Jamea  Bvnest.  S.  S.  C  Agents  for  CUuni- 

■tak  WXum  AUatgr^  Commoa  Agent  in  the  ranking.  iV.  Clerk. 

C  G.  R. 


SECOND  DIVISION. 
No.  XXXIII.  Uth  December  1838. 

JOHN  JOHNSTON 
offoinst 

JOHN  BOYLE  GRAY. 

fai  Trial. — Nbw  Trial. — Proof. — Certain  issues  having  been 
^ned,  as  to  tohether  an  oUigaticn  had  been  incurred^  upon  which 

*  ^  pursuer  had  obtained  decrees  of  constittition  and  abjudication  ; 
esd  U  haanng  been  discovered  at  the  trial  that  those  decrees  nor-* 
feted  Ike  missive  of  obligation  as  of  date  December  1812,  while^ 
nftmi  fffadt^  it  bore  date  in  September  1812,  the  Judge  at  the 
^direetedy  *  that  the  otiigation  to  which  the  issue  related  was 
'ak  m  wAie&  the  decrees  stated  in  the  issues  were  taken;  that 
^^Migation  on  whidi  these  decrees  were  taken  was  one. under 
^^wssioe  dated  in  December  1812,  as  appeared  by  the  express 
^  taor  of  Ae  decrees  produced  ;  and  that  as  there  was  no  evidence 
'  mUcft  could  be  held  to  relate  to  any  obligation  under  such  mis^ 
'<iDe,  no  suck  missive  being  produced^  or  proved  to  have  existed^ 
^  defender  was  entitled  to  a  verdict.  The  jury  having  found  ac- 
^'^'^^hfy  aim  of  exceptions  to  the  charge  disallowed. 

▼OL  XIT.  p 
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UDet.  I8S8.III  ^ie  case  a  bUl  of  exceptiona  was  pr«ent«d  by  the  pun 
against  a  direction  to  tie  juiyby  Lord  Mackenzie,  in  a  trii 
the  following  issues :  '  It  being  admitted  that  certain  subject 
'  Ratherglen,  conaiating  of  all  and  whole  that  tenement  of  big 
'  lands,  with  yard  and  pertinenta,  lying  within  tlie  territory  of 

*  bui^h  of  Rutherglen,  bounded  betwixt  the  lands  sometimi 
'  George  Fane,  tbereafler  of  John  Scott,  and  now  or  laid' 

*  Andrew  Fleming,  on  the  east ;  the  lands  of  John  Tassie,  and  i 

*  or  lately  of  Mary  Lickpen-ick,  on  the  west,  and  the  public  B 

*  Street  on  the  south  and  north  partB,  belonged  to  the  late  Jai 

*  Johnston ;  and  that,  after  his  death,  the  late  Adam  Johni 
'  senior,  hia  bod  and  heir,  made  np  titles  to  the  said  subjects: 

•  Whether,  subsequentto  the  year  1771,  the  said  Adam  John) 
'  senior  incurred  an  oblig^ion  to  convey  one-half  of  the  said  a 
'  jects  to  his  brother,  the  late  John  Johnston,  and  his  heirs,  u] 
'  which  the  pursuer,  John  Johnston  junior,  obtained  decree  of  e 
'  stitutioD  on  or  about  the  19th  May  1835,  and  decree  of  adjudj 
'  tion  on  or  about  the  30th  day  of  May  1835  ?    Or, 

'  Whether  the  said  decrees,  or  either  of  them,  were  or  was  wrw 

*  fiilly  and  fraudulently  obtained  by  the  said  John  .Toliiiston  junio 
The  obligation  referred  to  io  the  issue  was  founded  oa  certi 

nnssives,  dated  10th  September  1812. 

At  the  trial  the  pursuer  produced  in  evidence,  Jint,  the  deer 
of  constitution  dated  the  19th,  and,  teamd,  decree  of  adjudicsti 
in  implement,  dated  the  30th  of  May  1635.  It  was  then  discoTW 
that  those  decrees  narrated  the  missiTe  of  obligation  as  of  di 
10th  ■  December,'  instead  of '  September.'    '  Whereupon  the  cofl 

*  sel  for  the  defender  objected,  that  aa  the  said  decrees  procee 

*  ed  on  missives  alleged  to  have  been  dated  the  lOth  of  Docemb 

*  1812,  and  as  the  obligation  undertahen  to  be  eEtablisbed  by  tl 

*  pursuer  under  the  issue  is  that  whereon  the  eaid  decrees  pr 
'  ceeded,  and  as  there  was  no  missive  or  obligation  of  lOtb  D 
'  cember  1812  in  process,  or  capable  of  being  now  produced,  I 

*  dleged  on  the  record  or  at  the  bar  to  be  in  existence,  uid  l 

*  such  miasive  or  obligation  was  indiq>eQsable  to  the  pursuer's  cia 

*  and  no  missives  of  date  10th  S^rtember  181S  couid  be  comix 

<  tently  adduced  in  proof  of  the  said  issue,  tJiere  was  no  case  to  g 

*  to  the  jury,  and  any  farther  evidence  was  incmnpetent  and  inwi 
'  miasihle.'  Lord  Mackenzie  having,  in  hoc  statu,  repelled  the  oil 
jection,  the  purauer  put  in  Ctrther  evidence. 

In  bis  charge  to  the  jury,  Lord  Macheiuie  delivered  his  opinioi 
and  direction  in  point  of  law, ''  that  the  obtigation  to  which  thi 

<  iaaue  related  was  one  on  which  the  decrees  stated  in  the  isau& 


ive. 
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*mn  taken;  that  ibe  oUigaiion  oa' vhicli  these  decrees  were  14 Dec.  1838. 
^Idben  was  one  under  a  missiTey  dated  in  Deeember  1812^  as  ap-  j^^^^a^"^ 
*}ani  hj  the  express  tenor  of  the  decrees  produced ;  and  that  as*  Gray. 
*^mt  vas  na  eTideiiee  wUch  ooiild  be  held  to  relate  to  any  ohfiga-  ^^^^^ 
^faiiider  tach  miasiTe^  no  such  nussive  being  produced,  or  proTed 
^Iveesisted,  the  defender  was  entitled  to  a  verdiet  on  the  first 

<  Aagception  haying  been  taken  bj  the  pursuer  to  this  diarge, 
lfti|nKBt  diHcnaaion  arose  on  the  bUi  of  exceptions^ 

The  pnnnflr  atfued — That  it  was  not  essential  to  prove  the  date  PJ>noer*s 
tf  Ike  sUgstioQ,  bat  only  that  there  was  such  obligation ;  that  he 
iHicniilU  to  show  to  the  jury  the  documents  on  wbidi  the  deereets 
pMeied,  ^hougli  there  occurred  in  them  the  nisdescription  of 
fti  aootk.    He  maintained  not  only  that  these  were  the  docu- 
podoced,  on  which  the  decree  of  adjudication  proceeded, 
Itttethe  defimder  had  so  stated  them,  throughout  the  whole  pro- 
in  which  the  missiTea  had  been  mentioned,  as  10th  of  De* 
The  puraoer  founded  on  the  documents  as  Noe*  31  and 
if  |nees;  and  if  he  proved  die  identity  of  these  documents,  he 
aD  that  was  imperative  on  him  mider  the  issue*    He  might 
kreproTed  the  oUigation  independently  of  the  mimives^  and 
Merkfmrie  should  have  left  this  to  the  jury.     The  question 
M  is  the  identify  of  the  obligation  on  whidh  the  summonses 
fMtituUun  and  adjudication  proceeded.     The  objecticm  should 
ken  aated  on  the  record ;  Cases  on  taka  DMumstrmHoj — 
t.  Heriot,   Idth  Feb.  1716,  M.  4155;  HamUton  and 
«.  Hoater,  5th  July  1745^  M.  4155 ;  Dmmmond  v.  Credi- 
(if  Drammoad,  17th  Febw  1795. 

[ 

:  Aswwrffor  the  defender — The  questiott  at  issue  related  to  a  Defender*! 

Wttai  oUigition,  and  the  pursuev  undertook  to  prove  that  obliga-  ^^"*^ 

^ipoB  which  he  had  obtained  his  decrees  of  constitution  and  ad- 

Nklies.    The  obligation  in  these  decrees  bore  to  be  an  obliga- 

Vitf  tea  December  1812.    The  pursuer  put  these  decrees  inevi- 

"■i^   The  Biisnves  of  obhgation  were  dated  in  September,  and 

^*(^  disdecrees  proceeded  on  nussives  of  a  different  date  from 

l^itHed;  FMerson  a.  Shaw,  7th  June  1830 ;  Maiquis  of  Tweed- 

^^  Kar,  igth  SepL  18S1 ;  Keith  aw  Walker,  July  1888.    If  the 

^Ubea  put  into  the  issue,  it  must  have  broken  down,  in  con- 

^^pisee  q{  the  plain  blunder.     The  imue  recites  the  obligatimi  as 

^civUeh  the  deereea  praoeeded,  therefore  the  imues  eariNweed 

v2 
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H  Dec.  1838.  the  obligation  with  its  date.     Lord  Mackeiune's  direction  is  sound 
law,  and  tbe  question  before  the  Court  is  one  of  law. 


Johnston  v. 
Gray. 

Opinion  of 
Court. 


Lwd  Justice-'Clerk.'^The  question  for  decision  is,  whether  the 
direction  is  contrary  to  law.  On  looking  to  the  precise  terms  of 
the  issue,  and  considering  that  we  are  merely  called  on  to  jndge 
on  tbe  bill  of  exceptions,  and  that  no  application  has  been  made 
for  a  new  trial,  and  that  no  circumstances  are  stated  caBing  for  our 
interference  otherwise,  we  must  confine  ourselves  to  the  point  of 
law.  The  action  is  one  of  reduction  to  set  aside  a  decree.  The 
issues  were  settled  to  try  the  question,  and  Johnston  was  necessarily 
made  the  pursuer  of  these  issues ;  the  question  for  determination 
being,  whether,  subsequent  to  the  year  1771,  the  said  Adam  John- 
ston senior  incurred  an  obligation  upon  which  the  pursuer,  John 
Johnston  junior,  obtained  decree  of  constitution  on  or  about  the 
19th  day  of  May  1834,  and  decree  of  adjudication  on  or  about  the 
30th  day  of  May  1835  ?  The  pursuer  had  an  interest  in  the  ad- 
justment of  that  issue,,  and  he  ought  to  have  put  his  case  clearly 
before  its  framers,  or  to  baye  objected  to  its  terms.  Now,  the  ob- 
jection made  at  the  trial  was,  that  as  the  said  decrees  <  proceeded 

<  on  missives  alleged  to  have  been  dated  the  10th  of  December 

<  1812,  and  as  the  obligation  undertaken  to  be  established  by  the 

*  pursuer  under  the  issue  is  that  whereon  the  said  decrees  proceeded ; 

<  and  as  there  was  no  missive  or  obligation  of  1 0th  December  1812 

*  in  process,  or  capable  of  being  now  produced,  or  alleged  on  the 

<  record  or  at  the  bar  to  be  in  existence ;  and  as  such  missive  or 

<  obligation  was  indispensable  to  tbe  pursuer's  ease,  and  no  missives 

<  of  date  10th  September  1812  could  be  competently  adduced  in 

*  proof  of  the  said  issue,  there  was  no  case  to  go  to  the  jury,  and 
^  any  farther  evidence  was  incompetent  and  inadmissible.'  It  is 
clear  that  this  party  accepted  of  the  issue,  and  went  to  trial  as  pur- 
suer, with  certain  fixed  points  in  it,  *  upon  which  the  pursuer  ob- 

^  <  tained  tbe  decrees,'  tying  himself  down  to  those  decrees  of  19th 
and  30th  May  1835,  the  issue  characterising  those  decrees  in  the 
most  particular  way.  Now,  this  being  plainly  stated,  and  the  issue 
tying  him  down  in  reference  to  the  obligation,  what  was  proved  ? 
That  the  missives  were  dated  in  September  1812,  while  the  decrees 
put  in  evidence  bore  reference  to  tbe  date  December  1812.  What 
could  tbe  Judge  at  the  trial  do  but  say,  that  in  respect  of  the  terms  of 
the  issue  which  the  pursuer  undertook  to  make  out,  it  was  impos- 
sible that  the  jury  could  affirm  the  issue  ?  I  am  satisfied  the  Judge 
could  do  nothing  else.  No  special  verdict  was  asked.  The  ques- 
tion was  between  a  verdict'  for  the  pursuer  or  for  the  defender. 
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fk  Jodlge  gave  an  opinion  rather  than  a  direction ;  but  it  was  the  U  Dec.  1838. 
facdoD  be  was  bound  to  give.     We  have  nothing  to  do  with  any    ^"^V*^ 
gkr^aertioD.     I  think  we  must  disaUow  this  biU  of  exceptions,     ^'jl^p'' ""' 

I  Imi  MeadmtbeoA, — I  am  of  the  same  opinion.     Although  at      

|i,M  reading  the  record,  I  had  an  anxiety  to  allow  the  biU ;  still,  ^^"^  "^ 
the  terms  of  the  issue,  which  is  limited  to  the  obliga- 

60  vUch  ike  decrees  proceeded,  I  cannot  see  that  Lord  Mac- 

ie  oisdd  have  done  otherwise  than  he  has  done. 
\lMiMtdmi/fL — I  am  of  the  same  opinion,  and  was  so  from  the 


Zirrf  Gfaifae  absent. 

TUr  LairdMpM  then  disalhwed  the  bill  of  exc 
Ae  defender  the  expenses  of  the  discussion. 


«  Trill,  Lard  Machmsm.  Act.  Z>.  M'NeiU,  ManheM,  Monro.  Alt. 

DmrfFae.  {Hope,)  P.  Robertstm,  RusstIL  WilHam  Mwr,  S.  S.  C.  and  W. 

^  A G.ttd  A.  EOb,  W.  S.  Agents. 

R. 


SECOND  DIVISION. 

No.  XXXIV.  I4th  December  1838. 

lAHES  BROWN,   Trustbe  for  Sir  Evan  John  Murray 
llAceRKGOR,  Bart,  and  his  Crbditors, 

offainst 

'BXANDER  BLAIR,  Trsasurbr  of  the  Bank  of  Scot 

LAND,  AND  OtHBRS. 
rAOM^AoSMT  AND  PRINCIPAL. — STATUTE. — CONSIGNATION. 

— Babk. — Trust. — Certain  portunu  of  an  entaikd  estate  having 
koijoU  tPttfer  atUharity  of  an  Act  of  Parliament^  and  the  price 
*«uigned  in  a  bunk,  an  a  receipt  that  it  shotdd  be  made  forthcoming 
ktermgof  the  aetj  and  under  authority  of  the  Court  of  Seseion 
w  ekher  of  its  Divmaniy  the  purpose  of  the  act  being,  that  it 
fioidd  be  invested  in  the  purchase  of  other  lands,  to  be  placed 
^t^Ae  fetters  of  the  entaii  ;  and  s\d>sequenthf  the  entail  having 
^fnmdy  by  decree  of  the  Court  of  Session,  affirmed  in  the 
Beuse  rf  Lards,  to  be  defective,  and  the  heir  of  entail  in  pos 
^MOB  having  granted  a  trust-deed  for  behoof  of  his  credttors,—^ 
M{  thai  the  bank  uhis  m  safety  to  pay  the  consigned  money  to 
tie  tnutee,  f 
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Brown  V. 
Blair. 

Narrative* 


14  Dec  1888.  SiR  Etan  John  Mubihat  MAcaMooB  heU  the  estates  of  Lan- 
rick  BXid  Balquhidder  under  the  fetters  of  vfaat  wis  understood  to 
be  a  strict  entail,  according  to  the  law  of  Scothoid.  In  1825,  an 
Act  of  Parliament  was  passed,  whereby  the  lands  of  Ruskej  and 
Gart,  portions  of  the  entailed  estates,  were  Tested  in  the  late  Sir 
William  Madeod  Bannatyne  and  others,  in  fee-simple,  as  parlia* 
mentary  trustees,  for  the  purpose  of  being  sold,  and  their  prices 
reinvested  in  the  purchase  of  other  lands  in  the  county  iof  Pertly 
contiguous  to  the  estates  of  Lanrick  and  Balquhidder. 

By  the  third  section  of  the  statute,  the  purchaser  or  purdiasers 
of  the  portions  of  the  entailed  estates  authorised  to  be  sold  were 
directed  to  pay  the  prices  into  the  Bank  of  Scotland,  in  the  name 
of  the  trustees  app<Nnted  by  the  act,  *  to  be  disposed  of  in  man- 

<  ner  as  hereio-after  provided  for,  by  the  authority,  and  under  the 

<  direction  of  the  Court  of  Session  in  either  of  its  Divisions/  It 
was  further  provided,  that  the  receipt  by  the  bank  for  the  prices 
so  deposited  should  be  a  sufficient  release  or  discharge  to  the  pur- 
chaser of  the  lands  directed  to  be  sold,  for  their  price* 

And  with  regard  to  the  reinvestment  of  the  prices  of  the  lands 
sold,  it  was  provided,  that  the  lands  to  be  purchased  *  shall  be  con- 

<  veyed  and  disponed  by  the  said  purchasing  trustee  or  trustees, 

*  under  the  authority  and  by  the  direction  and  appointment  of  the 
^  said  Court  of  Session,  in  either  Division  thereof,  aud  that  in  the 

*  manner  and  form  which  shall  appear  to  the  Judges  of  the  said 

<  Court  most  proper  for  effectually  settling  and  securing  the  said 

<  lands,  baronies  and  other  heritages  freed  of  and  discharged  from 

<  all  debts  and  encumbrances  affecting,  or  which  shall  or  may  affect 

*  the  same,  to  and  in  favour  of  the  said  Sir  Evan  John  Murray 

*  Macgreg(M*,  and  the  other  heirs  of  entail  entitled  to  take  and  to 

<  succeed  under  and  by  virtue  of  the  said  deed  of  entail  herein-before 

*  recited,  made  and  executed  by  the  said   Sir  John  Mac^regor 

*  Murray,  in  the  way  of  strict  entail,  under  all  the  provisions,  con- 
'  ditions,  declarations,  limitations,  clauses  prohibitory,  irritant  and 
^resolutive,  provided,  expressed  and  declared  in  and  by  the  said 
^  deed  of  entail,  in  so  £ur  as  the  same  are  subsisting,  and  capable 

*  of  taking  effect ;  which  settlement  of  entail  shall  be  so  formed  as 

*  to  bind  the  said  Sir  Evan  John  Murray  Maogregor,  as  well  as 

*  the  succeeding  heirs  of  entail*' 
The  statute  farther  provided,  that  the  lands  to  be  annexed  by 

purchase  to  the  respective  remaining  portions  of  the  said  entailed 

<  estates,  in  place  of  tiiose  which  are  authorised  to  be  sold  by 

*  virtue  of  this  act,  shall  descend  for  ever  in  the  same  order  and 

*  course  of  succession,  and  be  under  and  subject  to  the  same  pro- 
^  visions,  conditions,  limitations,  restrictions  and  clauses  prohibi- 
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*tor7,  initaBl  and  reBolutive,  as  are  oontaiiied  in  the  said  deeds  14  Dec.  1836; 
*rf«feul  befiare  recited,  resiieatirelT.'  ^^^^^^^ 

pm.  ^  ^^       r       .  1  Brown  v. 

:  Tkre  was  nen  a  general  sariag  clause.  Blair. 

Diikr  the  ambority  of  this  statute,  the  parliamenlary  trustees  ^—^^ 
«U  Ae  fanids  of  Rnakejr*  in  September  1629,  to  Lieut.-Gen« 
Qnkm  StiriiDg,  of  Dudnraj  and  Auobyle,  at  the  upset  price  of 
•iaiyMe:  12: 10,  wad  the  hiads  of  Gart  to  Mr  Alexander  Thorn- 
i&rL6409:12:5. 

Qi  llth  Novembor  1833,  General  Grahaai  Stirling  eiHisigned 
9  yaaee  of  price,  amounting  to  L.30,309  : 7  :  4,  with  the^Banh 
^  Seodsad,  in  terms  of  the  statute.  Mr  Thomson,  in  like  manner, 
MiltfiApfil  1834,  eonrigned  L^976:9:6,  being  the  amount 
iilBs  pardmse^  with  interest.  Each  of  these  gentlemen  received 
the  defender,  as  treasurer  of  the  bank,  a  special  receipt  in 
of  die  Act  of  Parliament,  in  each  of  which  it  was  declared, 
iit&e  warn  acknowledged  to  be  received  ^  is  to  be  made  forth-* 
^omf  by  the  said  Governor  and  Company,  in  manner  provided 
'^Aeadd  Act  of  Parliament,  by  the  authority,  and  under  the 
f  inedoQ  of  the  Court  of  Session  in  either  of  its  Divisions.' 

Diijer  this  quality  and  obligation  the  defender  still  holds  the 
Miigud  monies. 
Tbe  Haegregor  entail  was  reduced  and  set  aside  as  defective 
lltb  March  1837,  jP*  C,  affirmed  on  appeal.  On  its  invalidity 
otaUished,  Sir  Evan  John  Murray  Maegregor  granted  a 
in  &vour  of  the  pursuer  for  the  b^iefit  of  his  creditors ; 
^  being  invested  in  trust  in  the  right  to  Sir  Evan's  elates, 
flB  the  aisomplion,  that  because  the  entail  had  been  found  de* 
he  must,  as  Sir  Evan's  assignee,  have  right  to  the  prices 
the  buds  sold  by  the  parliamentary  trustees,  and  which  prices 
conngned  with  the  d^ender,  under  the  quality  and  obligation 
ledted,  instituted  tbe  present  action.  There  were  called  as 
P^^m,  besides  the  defender.  General  Graham  Stirling  and  Mr 
'""'cttsdeT  Thomson,  the  purchasers  of  the  lands  sold  under  the 
■^ij  of  the  Act  of  Parliament,  the  trustees  appointed  to 
My  the  purposes  of  that  statute  into  effeet,  and  the  heirs  of  en- 
U  mder  the  deeds  of  entail  executed  by  Sir  John  Maegregor 
way;  and  the  concboeions  of  tbe  summons  were,  (1.)  That  it 
wild  be  found  and  declared  that  tbe  pursuer,  as  trust^lisponee 
*i  wgsee  of  Sir  Evan  Murray  Ma<^pregor,  <  has  the  full  and 
'  vdonbted  right  and  title  to  the  property  and  possession  of  the 

*  faroiid  prices  of  the  lands  of  Ruds^  and  Gart,  sold  to  General 

*  Gnham  Stirliug  and  Mr  Thomson,  and  placed  as  aforesaid  to 
^  w  credit  of  the  parliamentary  trustees  with  the  defenders ;  and 
*^  firither  the  parliamentary  trustees  nor  Sir  Evan  Maegregor, 
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Natrttive. 


H  Dvc.  idsa  <  nor  any  of  them,  lie  under  any  obligation  to  lay  out  and  in?est 

<  the  said  sums  of  money,  or  any  part  thereof,  in  the  purchase  of 

*  other  lands  or  estates,  to  be  entailed  under  the  conditions  and  Ii« 

*  nutations  contained  in  the  foresaid  deeds  of  entail  executed  by  the 
^  said  Sir  John  Macgregor  Murray,  and  as  directed  by  the  foresaid 

*  Act  of  Parliament,  or  are  under  any  obligation  to  apply  the  same 

<  in  the  manner  directed  under  the  said  Act  of  Parliament,  or  by 

*  any  of  the  acts  and  warrants  or  decrees  obtained  from  the  Court 

*  of  Session  in  either  of  its  Divisions,  in  the  course  of  the  proceed- 

*  ings  which  have  taken  place  under  the  foresaid  Act  of  Parliament, 

<  or  in  terms  of  the  receipts  granted  by  the  said  Governor  and 

*  Company  of  the  Bank  of  Scotland,  for  the  said  sums  consigned 

<  with  them,  or  otherwise  for  the  benefit  of  the  defenders,  or  any  of 

<  them ;  and  that  they  have  no  right  or  title  to  interfere  with  or 

<  control  the  pursuer  in  the  use  and  disposal  of  the  foresaid  sums 
^  in  any  manner  of  way.' 

The  third  conclusion  was,  that  the  defender  should  be  decerned 
and  orduned  to  pay  the  consigned  price  to  the  pursuer,  undor  de- 
duction of  the  sums  drawn  under  the  warrants  of  the  Court. 


Defender's 


The  defender  pleaded — That  he  bad  no  w»h  to  interpose  any 
obstacle  to  the  pursuer's  obtaining  payment  of  the  consigned 
moneys,  if  it  should  be  decreed  that  he  was  in  safety  to  pay.  Bat 
the  obligation  upon  the  bank  was  explicit, — ^tomake  the  funds 
furthcoming  *  in  manner  provided  by  the  said  Act  of  Parliament, 
*  by  the  authority  and  under  the  directions  of  the  Court  of  Ses- 
<  sion  in  either  of  its  Divifiions.'  No  doubt,  the  statute  was  pass- 
ed in  the  beUef  that  the  Macgregor  entail  was  effectual  against 
the  institute-  as  well  as  against  the  heirs  of  entail,  and  since 
the  statute  was  passed,  and  since,  under  its  authority,  portions  of 
the  entmled  estates  had  been  sold,  the  entail  had  been  found  de- 
fective. But  there  was  no  decreet  to  the  effect  that  the  price  of 
the  lands  sold  and  consigned,  long  before  the  judgment  was  pro- 
nounced, was  the  absolute  property  of  Sir  Evan,  and  as  such  as- 
signable to  the  trustee  for  his  creditors,  without  regard  to  the  rights 
and  interests  of  the  heirs  of  entail  under  the  statute.  It  was  there- 
fore for  the  Court  to  determine  how  far  the  pursuer,  as  in  right  of 
Sir  £van  Murray  Macgregor,  was  entitled,  under  the  present  ac- 
tion, to  get  payment  of  the  price  of  the  lands  sold,  or  whether  the 
parliamentary  trustees  were  not  bound,  notwithstanding  the  judg- 
ment referred  to,  to  carry  through  the  provisions  of  the  statute,  by 
investing  the  money  in  question  in  the  purchase  of  lands,  in  terms 
of  the  statute. 
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I    The  defiander,  Aerefore,  pleaded— \.  That  the  pursuer  was  not  i*  l>ec.J8» 
|alidedtD  decrae  of  payment  against  him,  in  respect  that  he  was  g^^ 


V. 


dif,  ID  teriBB  of  the  receipts,  obliged  to  make  the  sums  consigned  Blair, 
wlii  Ae  book  farthooming  in  manner  proTided  by  the  Act  of  Par-  j^^^*^ 

by  the  authority  and  under  the  direction  of  the  Court  in  Pleas, 
of  its  Diyinons.    2.  It  did  not  follow,  that  because  it  was 
ataUidied  that  the  Macgregor  entail  was  defective,  and  the 
•inb  sdjadgaUe  for  Sir  Evan  Murray  Macgregor's  debts,  that 
&Ev9D,  or  the  pursuer  as  his  assignee,  was  entitled  to  receive 

IB  fee-fiimple  of  the  monies  consigned  under  the  autho- 
lifaritf  the  Act  of  Parliament,  or  that  the  provisions  of  the  statute 

sdH  to  be  carried  into  full  effect. 


He  puTBuer  maintaxnjed — That,  in  the  circumstances,  there  was  Punuer'a 
Bhager  soy  necessity  or  room  for  compliance  with  the  provisions  ^"* 
rf  Ik  statute,  which  was  never  intended  to  apply  to  the  case  as  it 
Mitad.  It  bad  reference  only  to  a  strict  entail,  while  there 
WBorio  entail  existing ;  therefore  the  consigned  prices,  which 
ntkr^arded  as  a  mere  surrogatum  for  the  lands  sold,  ought 
lobeimmediatdy  paid  over  to  Sir  Evan  Macgregor,  or  to  the  trus- 
iie  ibr  Us  creditorB.  The  provisions  of  the  Act  of  Parliament 
^dBeter  be  literally  enforced,  in  the  face  of  the  admitted  fact 
tbtit  was  obtained  in  error,  since,  in  every  case  of  the  kind,  the 
Mrtnidion  most  be  made  with  reference  to  the  intention  of  the 
I^priatnre,  and  the  ends  and  purposes  for  which  its  enactments 
iKie  provided*  The  case  seemed,  in  principle,  to  be  analogous 
t»  Aat  of  an  act  obtained  on  a  fraudident  representation,  where 
(fe  Court  wobM  always  interfere  to  prevent  the  doing  of  the  wrong 
ilicii  would  arise  from  the  literal  enforcement  of  its  provisions, 
fkedierfiand  or  error  be  the  cause,  the  consequence  was  the  same 
ii  regarded  the  character  of  the  enactment.  It  was  fixed  by  the 
hv  both  of  England  and  of  this  country,  that  private  acts  for  the 
^^deaient  dT  estates  were  to  be  dealt  with  and  interpreted  as  mere 
^fSmsj  conveyances,  and  that  they  could  not  be  used  as  handles 
fe  QKcoadiing  on  the  rights  of  third  parties,  in  virtue  of  any  ge- 
>sil  deekration  which  they  might  contain :  nor  would  their  terms^ 
hoverer  absolute  and  imperative,  exclude  all  inquiry  into  the 
pnnda  on  which  they  passed,  or  the  objects  which  they  had  in 
^-  The  law  of  England  on  the  subject  was  thus  given  in 
ConyDft*  Digest :  *  In  a  private  Act  of  Parliament,  the  Legisla- 

*  tore  only  lends  its  aid  to  the  agreement  of  the  parties,  in  order 
'  to  render  it  effectual  when  any  public  reason  stands  in  the  way. 

*  By  Lord  Mansfield,  Ch.  J.,  Dotiglas^  p.  406/ — '  It  is  a  rule,  that 
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14  Dec.  Idas.  <  private  Acts  of  Parliament,  introduced  for  the  settlement  of  par- 

*  ticular  estates,  ought  to  be  considered  only  as  common  eonvej* 

*  ances,  and  directed  by  the  same  rule  of  law.     By  Lord  Hard* 
<  wicke,  Ch.  J/ — <  Private  statutes  must  be  considered  with  refe* 

*  rence  to  the  intention  of  the  parties  concerned,  as  collected  from 

*  the  words  used ;  and,  if  for  settling  estates,  they  must  be  con« 

*  strued  as  common  conveyances  are/  Blackstone,  (Com.  ii,  22.) 
in  Hke  manner,  speaks  of  an  act  of  this  description  as  <  a  private 

*  conveyance,  rather  than  as  a  solemn  act  of  the  Legislature ;'  and 
observes,  that  *  it  hath  been  relieved  against  when  obtained  upon 

*  fraudulent  suggestions.*  The  same  principles  had  been  recog<^ 
nised  in  the  law  of  Scotland ;  Ersk*  i.  1.  39.  Reference  was  then 
made  to  the  case  of  W.  J.  Little  Gilmour  v,  Cadell,  &c.  5th  July 
1838,  First  Division,  as  an  authority  in  the  present  case.  The 
judicial  power  had  interfered,  notwithstanding  the  express  direc- 
tions of  a  private  statute,  when  it  appeared,  on  inquiry,  that  there 
was  any  fraud  or  illegality  in  the  transaction ;  Mackenzie  v.  Stew- 
art, 1st  July  1752,  Mar.  15,396  and  7443.  A  like  decision  was 
given  in  a  case  of  very  nearly  the  same  description,  where  the  party 
in  possession  of  an  entailed  estate  had  procured  an  Act  of  Parlia^ 
ment  for  enabling  him  to  sell  for  payment  of  debts ;  Alexander 
Douglas,  W.  S.  Cruikshank's  Tutor  ad  litem,  petitioner,  Dec. 
1834. 

The  Lord  Ordinary  made  avisandum  to  the  Second  I^visioa 
with  the  case,  as  the  points  appeared  to  him  to  require  the  dedsion 
of  the  Inner-House. 


Opioion  of 
Court 


On  advising. 

Lord  Justice^CUrk. — This  is  rather  a  singular  application,  and 
no  appearance  has  been  made  by  the  heir  of  entail ;  but  supposing 
this  act  had  been  carried  into  effect,  and  an  estate  had  been 
bought  and  entailed  in  terms  of  it,  under  the  judgments  of  this 
Court  and  of  the  House  of  Lords,  that  estate  must  now  have  been 
held  by  Sir  Evan  Macgregor  in  fee^simple,  just  like  the  other. 
In  regard  to  the  other  heirs  of  entail,  I  do  not  think,  looldng  at  the 
whole  circumstances,  any  difficulty  can  occur  as  to  them^  in  regard 
to  the  money  deposited  in  the  Bank  of  Scotland.  I  think  the  case 
of  Little  Gilmour,  referred  to,  is  a  strong  one,  showing  that  the 
Court,  although  money  had  been  depouted,  in  terms  of  an  Act  of 
Parliament,  for  a  particular  purpose,  had  no  hesitation  in  proceed- 
ing as  they  did ;  and  I  can  see  no  room  for  hesitating  in  pronounc- 
ing a  decree  in  this  case. 

The  other  Judges  concurred ;  and  decree  was  pronounced  in 
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ot  the  Ebely  the  bank  bang  allowed  to  retain  their  ex«  14  Dec.  183& 


Brown  V, 

Bltif 
]  M  OrdiMiy,  J^r^.  Act.  X>.  M^NeOl,  G.  Drndas.  Alt.  SoL^Gm.      _]_ 

(Adhr/bd;)  TfU^on.  A.  ^  C.  Doughs,  W.  8.  and  DmndiOM  jr  S|fiM,  Judgnwrn. 

W.S.AcaiiL        T.  Clerk. 

R. 


FIRST  DIVISION. 


JURY  CAUSE. 


Mo.  XXXV.  Ibth  D€cmber  183a. 

WILLIAM  CLELAND 
agaimt 

JEAN  PATERSON  ob  CLELAND  anb  Othbrs. 

JftniTMlNTABT      W1TNB8SB8. — AdMISSIBLB. — CbBDIBILITT.  — 

Act  1681,  c.  5«*— Pbooj^*-^  son  brought  a  reduction  of  his 
js&ie/s  deed  of  settlement  three  years  afier  its  date^  on  the  ground 
fkst  the  iutrumentarg  witnesses  had  neither  seen  the  granter  sub^ 
«rik,  nor  heard  hun  acknowledge  his  subscription^  while  oil  the 
ngtiatBts  to  the  deed  were  admitted  to  be  genuine.  At  a  jury 
tnel  hath  witnesses  swore,  that  although  they  signed  in  presence  of 
ctti  oAeTf  and  in  the  same  room  with  the  granter  and  others,  they 
salker  saw  him,  subseribej  nor  heard  him  acknowledge  his  subscript 
tey  and  a  verdict  was  returned  for  the  defenders.-'^Heldf  on  a 
tntion  by  the  pursuer  for  a  new  trial  to  set  aside  the  verdict  as 
tmtrary  to  evidence,  {Ist^  That  the  uncorroborated  testimony  of 
Ae  instrumentary  witnesses  was  not  of  itself  sufficient  to  destroy 
tie  ieed;  and  that  the  verdict  was  not  necessarily  contrary  to 
fsidenee,  as  the  jury  were  entitled  and  bound  to  consider  the  man^ 
*Uy  1^.  in  which  their  testimany  was  given,  and  the  motion  was 
senrdingbi  refused  :  (2<f,)  That  although  the  instrumentary  uritr 
^tnss  are  con^petent  and  admissible  as  to  the  execution  of  a  deed, 
<ktr  testimany,  when  used  for  the  purpose  of  cutting  down  an  ex 
fitie  formal  writ,  is  to  be  received  with  caution. 

b  tlie  moath  of  May  1835,  the  pursuer,  as  eldest  lawful  son  ofj  Narrative. 
<bA  nearest  heir  in  general  served  to  William  Cleland  senior  of 
KnownoUe,  brought,  with  the  usual  couoourse  of  the  Lord  Ad?ocate» 
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15  Dec.  1R38.  an  actlon  of  reduction-improbation  of  his  deceased  father's  deed  of 
settlement,  dated  on  the  10th  December  1832,  and  of  a  .codicil 
annexed  to  the  said  deed,  dated  on  the  13th  of  August  1834.  By 
the  deed  of  settlement  the  testator  conveyed  his  whole  property, 
heritable  and  moveable,  in  favour  of  his  widow,  the  defender,  Jean 
Paterson,  in  liferent,  and  to  the  natural  son  of  the  pursuer,  the  other 
defender,  William  Cleland,  in  fee,  whom  failing,  to  certain  other  in- 
dividuals, exclusive  of  the  pursuer.  The  substantive  ground  of 
reduction  of  this  deed  was,  that  it  was  not  the  deed  of  the  granter, 
because  the  subscribing  witnesses  were  not  present  when  the  deed 
is  said  to  have  been  signed ;  or  at  all  events  they  did  not  see  the 
granter  adhibit  his  subscription  thereto,  nor  did  they  hear  him  ac- 
knowledge his  subscription.     The  defmders  denied  this. 

The  ground  on  which  the  pursuer  sought  to  reduce  the  qpdicil 
was,  that  it  was  granted  without  any  onerous  cause,  while  his 
father  was  on  deathbed,  within  sixty  days  of  his  death,  and  while 
he  was  labouring  under  the  disease  of  which  he  died. 

The  defenders,  in  regard  to  the  codicil,  jdeaded,  l<f.  If.  the  dis- 
position and  settlement  be  not  reducible,  the  purauer  has  no  inte^ 
rest,  and  therefore  no  title  to  reduce  the  codioil,  since  tibe  only 
effect  of  that  reduction  woidd  be  to  throw  the  provkicms  tliereby 
left  into  the  general  mass  of  the  deceased's  estate,  which  is  con- 
veyed to  the  defender,  William  Cleland ;  and, 

2dy  The  ground  of  reduction  founded  on  deathbed  can  have  no 
application  to  the  codicil ;  1^,  Because  it  is  unfounded  in  fact ; 
2df  Because  the  provisions  thereby  left  affected  the  moveable  estate 
of  the  deceased ;  and  these  proviaons  the  deceased  had  therefore 
the  power  of  validly  making,  so  long  as  he  was  in  die  full  posses- 
sion of  his  disposing  powers,  which  in  this  case  is  not  disputed. 

The  decision  ultimately  pronounced  related,  however,  entirely 
to  the  deed  of  settlement  of  1832. 

The  case  was  tried  by  a  jnry  in  February  1837,  who,  under  the 
direction  of  the  Lord  President,  returned  a  verdict  for  the  pursuer. 
A  bill  of  exceptions  was  taken  to  his  Lordship's  charge,  and  a  new 
trial  granted  on  the  6th  of  July  1837.  The  case  was  accordingly 
tried  in  Glasgow,  before  Lord  Cockbum  and  a  jury,  when,  under 
the  general  issue,  whether  the  deed  sought  to  be  reduced  was  or 
was  not  the  deed  of  the  said  William  Cleland  senior,  the  following 
evidence,  as  appearing  from  the  notes  of  the  presiding  Judge,  was 
led :  • 

*  I*  W.  Wikofij  writer  to  the  signet, — The* disposition  and  deed 
^  of  settlement  under  reduction  was  prepared  in  my  office,  but  I 
^  did  not  superintend  the  execution  of  it.  I  did  not  receive  instruc- 
^  tions  to  {Prepare  it  from  the  granter,  but  from  Mr  Paterson,  who 
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^vnfiietor  for  Lord  BelhaTen.     I  sent  the  deed  to  him,  and  it  15  Dec.  18.W. 
'  vn  fetnraed  to  have  the  testincr  clause  filled  np.  ^^^v^"' 

^  Cnm-exammed* — I  sent  instmctions  to  Paterson  as  to  mode  ei  eland  and 
'rf  aecotio^  it ;  and  other  deeds  relating  to  Lord  Belhaven  were  Others. 

*  Mat  the  same  time  to  Paterson,  to  be  executed/  NarrMive. 
*t  Robert  Mtdrheadj  an  instrumentary  witness  to  the  deed* — 

*<TkMt  1681*5  was  read  to  hun,  and  he  was  told  that  he  was 

^jnikgci  to  decline  answering  any  question  tending  to  convict 

^tti  of  violating  it,  if  such  should  be  put.     I  knew  the  late  Wil- 

^Eui  Oeland  of  Knownoble,  and  the  late  James  Paterson,  whose 

^mktn  Paterson,  the  defender.     Mr  Paterson  lived  at  Waters- 

"^faig^.    Mr  Paterson  asked  me  to  go  there  in  1832,  about  a 

'*M.    I  went  there,  and  he  sent  me  for  Cleland.     I  went  for 

*^)m,  and  met  him  on  the  way  coming ;  Cleland  and  his  wife 

'  ^Wop  m  a  cart.     I  returned  with  him  to  Watershaugfa.     Young 

*fltem  asked  me  if  they  should  get  any  body  else ;  and  just  then, 

*Alaoder  Johnstone,  who  had  been  sent  for,  appeared.    John- 

'ioMiiid  I  went  first  into  the  kitchen,  and  then  to  the  east  room 

'wf  iHm,    Ifidond  Mr  Clelaad  and  hi»wife,  old  Paterson  and 

^liiiiie,  and  young  Paterson,  there.    Young  Paterson  was  sit- 

'ftf  at  a  small  table  at  the  east,  or  end,  window  of.  the  room ;  the 

* '  Mken  OD  the  right  hand  at  another  table.     Y(»ing  Paterson  had 

'Aedeed  before  him.     He  desired  me  to  come  forward,  and  *  to 

*  *  ogn  my  name  down  there*'  I  did  sign  my  name.  The  witness, 
'*«  bemg  shown  the  deed,  says  the  signature  to  it  is  his.  Nobody 
^Badaoy  thing  in  the  room  as  to  what  the  deed  was ;  but  before 
^Ibad  gone  in,  old  Patersonr  had  told  me  <  that  he  was  getting 
^kis  loIl  made  for  Cleland,'  and  that  lie  wanted  me  to  sign  to 
^  that  deed.  Old  Cleland  himself  said  nothing  in  the  room :  he 
^a|ipeared  to  take  no  interest  in  what  was  going  on.  I  knew  him 
'  veD,  and  all  my  life.     I  was  then  in  old  Paterson's  employment. 

'^CUand's  name  was  not  at  the  deed  when  I  signed,  nor  did  he 
^aipiwken  I  was  there.  I  did  not  see  him  sign  at  all.  He  did 
'Bot  speak  at  all,  so  far  as  I  heard.  He  did  not  acknowledge  bis 
'ad)8ctiption  to  me,  and  never  spoke  to  me  of  the  will  at  all.  Be- 
*iipadked,  ^  Are  you  quite  sure  that  there  was  no  name  at  the 
^dedl  when  you  signed?'  Answered,  ^I  am  sure  there  was 
"aonetbat  Isaw.' 
*  CnsB^xammed, — Johnstone  and  I  entered  the  east  room  at  the 

*  same  moment,  and  he  was  there  the  whole  tim^,  and  we  came  out 

*  together.  We  were  only  in  the  room  two  or  three  minutes.  I 
'  aav  Johnstone  put  his  name  to  the  deed.  I  signed  before  him. 
'  When  I  signed,  it  was  lying  on  the  small  table  at  the  east  window. 

*  The  two  tables  ^  were  only  a  little  small  bit  asunder ;  nearly 
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<  dose/     The  table  at  which  old  Cleland  was  sitting  was  in  the 

middle  of  the  room.     I  cannot  say  whether  young  Pateraon  was 

sitting  or  standing.     When  he  bade  me  come  forward  to  aign,  I 

think  his  side  was  towards  the  others.     While  I  was  in  the  roomy 

I  did  not  see  the  deed  at  the  table  where  old  Clelaad  was  sitting, 

or  any  where  but  before  Yomig  Paterson.    I  never  saw  Cleknd 

put  his  hand  to  it,  or  go  nearer  it  than  the  two  tables.     Nobody 

gaye  me  any  directions  about  the  deed  but  young  Paterson.     No 

directions  were  ^ven  to  Johnstone,  except  by  young  Paterson, 

who  only  desired  him,  as  he  had  desired  me,  to  come  forward  and 

sign.     Old  Paterson  had  told  me  long  before  that  he  was  getting 

this  wiU  made  for  Cleland.    I  had  no  conversation  about  it,  either 

with  young  Paterson  or  with  Cleland.     The  deed  had  several 

pages.     I  did  not  tarn  them  over,  and  only  saw  the  last  one, 

where  I  signed.     <  I  did  not  examine  the  deed,'  in  order  to  see  if 

Cleland's  name  was  there ;  but  if  his  name  had   een  there,  I  am 

certain  I  must  have  seen  it. 

<  Reexamined. — When  I  was  going  to  sign,  Johnstone  siud  to  me, 
(  Sign  a  little  lower,  so  as  to  leave  room  for  him  to  sign.'     There 

were  three  pencil  marks  for  the  intended  signings.  I  was  going 
to  take  the  uppermost,  and  Johnstone's  words  were,  ^  Write  a 
*  little  lower,  so  as  to  leave  room  for  him  to  sign.'  He  did  not 
use  the  word,  *  for  me '  to  sign.  Whether  by  him  he  meant  old 
Paterson  or  old  Cleland,  I  cannot  say.' 

<  3.  Alexander  Johngtane^  the  other  instrumentary  witness. — The 
act  was  read  over  to  him,  and  the  same  instruction  given.  I  knew 
old  Cleland  and  the  late  old  Paterson.  I  went  to  Watershaugh 
about  signing  a  paper,  which  was  called  a  will  to  me.  I  was 
there  before  Muirhead.  I  saw  him  there.  I  went  into  the  room 
where  Cleland  and  his  wife  were,  and  old  Paterscm  and  his  wife,  and 
young  Paterson.     Young  Paterson  asked  me  and  Muirhead  *  to 

'*  sign  that.'  Muirhead  signed  first,  and  then  I  did.  I  now  see 
my  signature  to  the  deed.  I  did  not  see  Cleland  sign  the  deed, 
or  hear  him  acknowledge  his  subscription.  Cleland's  name  was 
not  at  the  deed  when  I  signed.  I  was  employed  under  young 
Paterson  then.  There  was  a  table  in  the  middle  of  the  floor, 
i  don't  recollect  if  there  was  one  at  the  window. 

*  Croseexamined. — All  this  took  place  in  the  east  room  up  stairs. 
Muirhead  and  I  went  in  together.     Young  Paterson  was  sitting 

behind  the  door,'  about  two  yards  or  five  feet  from  the  window, 
and  at  a  table.  Old  Paterson  and  his  wife  were  sitting  at  this 
table,  and  old  Cleland  and  his  wife  were  sitting  beside  the  fire, 
and  close  beside  it.  So  we  were  all  about  one  taUe.  When  I 
first  saw  the  deed,  it  was  on  this  table.     I  cannot  say  whether 
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bodjr  WHS  toodiiiig  it.     Old  Cleland  was  at  one  corner  of  the  lA  Dec  183& 
fle  was  three  or  four  feet  from  the  deed  when  I  signed  ^^^^j^^^ 
I  enmot  say  whether  he  touched  it  when  I  was  in  the  room*  cieUnd  aad 

had  the  pen  first,  and  I  got  it  out  of  his  hand.     I  was  ^^"^ 
ian  €ve  minutes  in  the  room,  if  so  much.    Muirhead  and  Narrative. 
Be  oot  si  the  same  time.     I  am  certain  that  when  we  signed, 
deed  vas  lying  on  the  table  in  the  middle  of  the  room.     I  did 
tan  ofer  die  deed,  or  examine  <  if  Cleland's  name  was  there, 
swesr  positiyely  that  his  name  was  not  there  when  I 
bnt  imly  that  I  thmk  so,  because  I  did  not  see  it.' 
^iMMiioiedf..-^  When  Muirhead  was  going  to  sign,  I  saw  three 
drawn,  and  a  eroes  at  the  hindmost  two.    Muirhead  was 
to  Sign  at  the  highest  cross ;  but  I  told  him  he  had  better 
tiw  second.     I  said  nothing  about  leaying  room  for  any  body 
tttflga.' 

^lodiet  haying  been  returned  in  favour  of  the  defenders,  a 
iM  made  by  the  pursuer  for  a  new  trial,  on  the  ground 
tbnrdict  was  contrary  to  the  eTidence,  and  the  Court  (3d 
IM)  granted  a  rule  to  show  cause. 


Tk  SdieUor^Gewral^  for  the  defenders,  argued — This  new  Defenders' 
a  aonght  on  the  ground  that  the  verdict  was  contrary  to  the  ^^^^' 
but 
U;  There  sre  various  minute  points  on  which  the  instrument 
vibMflBes  differ,  and  these  discrepancies  are  of  great  impor- 
as  testing  the  weight  due  to,  and  the  credibility  of  their  evi- 

Tbe  signatmres  to  the  deed  are  admitted  to  be  genuine.    The 

VIS  eiecnted  according  to  the  instructions  of  the  grantor, 

fit  is  not  alleged)  that  it  was  obtained  from  him  by  fraud 

<daaoii.    All  parties  were  openly  called  to  its  execution,  were 

in  the  same  room  with  other  parties,  and  the  witnesses 

ift  Ae  presence  of  the  grantor.     This  last  fact  was  of  great 

ss,  informer  decisions  on  this  subject,  it  was  either  ad^ 

or  proTed  that  the  whole  parties  were  not  present  at  the 

BQOKDt,  or  that  the  witnesses  had  signed  out  of  the  presence 

tkegrmter. 

H  Althoof^  instrumentary  witnesses  are  now  admissible,  their 
ttBBt  be  received  with  great  caution,  when  called  upon  to 
that  they  did  neither  see  the  grantor  sign  nor  hear  him 
le%e  his  subscription,  as  their  own  signatures  to  the  deed 
a  &cie  ATidence  to  the  contrary.     Hence,  at  one  period  of 
hv,  they  were  not  permitted  to  contradict  on  oath  what  they 
W  eiidsDoed  by  their  signatures;  and  at  this  day,  by  so  doing. 
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15  i)e&  188a  tliey  Tender  themselves  guilty  art  and  part  of  ibrgerj,  imder^beiiot 
168 1,  chap.  5.  The  canons  of  criticistii  and  jodteid  de&irioiMif^ 
to  be  rety  strkrtin  this  case,  as  tiieir  evidence  Is  mHi  mMboWM 
in  nny  one  particular  by  Ijbat  of  oAers,  and  it  ironUbe  mChelMify 
dangeroiJ«9  to  allow  it  to  destroy  the  authenticity:e0tajbttKbM'l^ 
the  deed;  Lords  Kenyon  and  MansMd  had^  obeerted,i(hilttb^ 
would  not  believe  witaesses  in  sueh  a  situatiou,'  as  tiief'esm»1o0^ 
wvii^  to  give  evidence  against  thehr  signatures';  andalAough  L0M 
Eldon  had  not  gone  so  £ar,  Lord  BroxfleM  seeined  to  agree  «Mi 
the  two  former  Judges.  See  the  case  of  Frcmk  t^;  FVank'ami  otiw»s» 
July  9.  1793,  Fi  C,  Jlf/>r;  16;8&2,  and  dd  Mmcch  119&,  F.Cj, 
and  Mor.  16,824 ;  B^lPs  Lectwres  on  the  Testing  ofDeeds^  (8tttVIec- 
tnre,)  p.  257 ;  Condie  v.  Bnchan,  26th  June  1823,  S.-Sf  IX  ir;M6, 
2d  e£t^  and  particulaxiy  Lord  Glenlee's  opinion ; .  Lord  GiffoM^s 
Speech  in  case  of  Smitii  v.  Bank  of  Scotland,  2  S^w's  App.  Qum, 


Pursuer's 
Pleas. 


1 1    ^l< 


256. 

4^A,  This  isy  abov«  mil  others,  a  question  suited  for  die  jidbetai 
nation  of  a  jury,  as  it  depends  on  d»e  crediiwlity  'dn^  tcr  iuaif  imwai>> 
tary  witnesses  giving 'testimony  in'  such  circumkaiices ;  ^tmkitiaDk 
wril-kno wn  but  important  principle,  that  the  Court  ar^net^enlitlediai 
set  aside  a  verdict  aft  contrary  to  evidence,  simfdy  because  theyanig^ 
have  come  to  a  conclusion  different  from  Aait  at  which 'tiia*j«ry 
rived ;  but  the  Court  must  be  satisfied  that  the  verdict  is 
palpably,  and  in  reason,  contrary  to  the  evidence.        •   w  ^.,*  --: 

•  Jvaryj  for  the  pursuer,  argued — 1^,  It  has  been  questioned  vfhm 
ther  any  other  evidence  than  that  of  the  instrumenlary  wstneaaea 
could  he  received ;  and  their  testimony  is  admissible  to  cnt  jicnttra 
deed,  on  the  greund  that  the  granter  had  notac]diotded|fed«.iJ9 
them  his  subscription ;  and  their  oaths  are  the  only  evtBbsnce  wfairi^ 
in  the  general  case,  can  be  obtained;  Ric^ardaen  r.  Newton^JNftik 
Feb.  i8 1 1,  jR  C  A-  bond  has  been  fbond  null,  in  re^poot  qiiaoaf 
the  witneeseS'  deponed  that  he  did*  not  see  the  pasty  safaser^^iii 
Stevenson  (7.  Stevenson,  Nov.  1682,  ilfer.  16,886  ;  Bkar  v^EfAt 
die,  12th  Feb.  1«84,  Jfor.  13^942;  .  !  7*; 

'  2d,  The  Court  may  eompetently^and  legally  decide  on  the:eia^^ 
of  the  instrumeartary; witnesses ;  and  the  icase  where  their  .^videooe 
is  not  sufficient  to  cut  down  the  deed,  is  either  where  tkai;  ^vidoiM 
is  palpably  discrepant,  or  where  one  of  them  swears  >tbattei4De8 
not  recollect  whether  he  saw  the  granter  sign,  or  heard  him  ac- 
knowledge-his  subscription.  The  cases  referred  to  by.  die.^ide- 
fenders  were  special,  and  in  them  the  witnesses  were  act  believed^ 
because  their  testimony  was  not  concurrent.  The  cascof  Condie, 
in  particular,  was  very  special,  and  quite  extraordinary  in  its  cir«^ 
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The  diseiMsioB  in  the  ease  of  Frank  was  entirdly  15  Dec.  18M 
to  the  qae0lion  of  the  oompetenej  of  examining  nnstrumen-    ^-^^~^\ 
Tliere  ia  no  ease  in  which  it  has  been  decided  cidand  and 

witnesses  are  not  to  be  bdieved  on  oath ;  and  Otbcn. 
of  tbor  being  instrumentary  witnesses  is  not  suf-  pu^^*« 
to  rander  ikem  incredible,  prorided  they  gi?e  clear  and  Pien. 

tostiittony;  Yoang  v.  Ritchie,  2d  Feb.  1761,  F.  C, 
17,047;   YouBg  v.  Glen,  2d  August  1770,  F.  C,  Mar. 
>\  in  wUch  caae  the  evidence  was  not  held  sufficient,  as  it 
only  to  a  non  memini.    In  the  cases  of  Lord  Fife,  (where 
eecftion  taken  was  oTemded,  and  the  charge  sustained,) 
I  tad  S.  App.  Coies^  200,  Lord  Chancellor's  judgment ; 
V.  Bank  of  Scotland,  12ih  Dec.  1807,  F.  C,  Mor.  App. 
Wra,  No.  7  ;    Sibbald  v.  Sibbald,  18th  Jan.  1776,  F.  C, 
r.Us906 ;  Balfour,  24th  Jan.  1794 ;  J.  Walker,  8th  June  1816, 
ikU,  that  when  the  witnesses  agreed  in  swearing  that  they 
m  Ae  granter  sign,  nor  heard  him  acknowledge  his  sub* 
sad  there  was  nothing  to  4mpeach  or  contradict  their 
te  deed  mnat  fall.     In  this  case  the  evidence  was  of  this 
and  eoacnrrent  kind;  for  although  certainly  the  wit- 
is  not  agree  ia  every  minute  particular,  yet  they  do  concur 
interial  and  essential  points.     The  deed  was  prepared  by  in- 
received  from  Paterson,  in  whose  house  it  was  signed 
dttiritaesses  who  were  called  by  Paterson's  Camily,  in  whose 
they  were,  and  at  that  time  no  neutral  person  was  pre- 
The  codieil  (which  was  also  sought  to  be  reduced)  was 
by  Peterson's  <»rder8,  in  whose  possession  both  the  deed 
indraft  remained  between  the  date  of  the  deed  and  the  pro- 
of the  codieil ;  and  these  circumstances,  joined  with  the 
^  proof  of  the  granter^l  being  cognisant  of  the  deed,  were 
as  eorrolMHating  the  testimony  of  ihe  witnesses.     The  re- 
Aat  dMre  is  great  danger  in  reducing  such  deeds  where  igno- 
are  called  as  witnesses,  had  no  effect  in  the  case  of 
Bendes,  there  is  in  this  ease,  unlike  those  referred  to  by 
Uenders,  no  great  lapse  of  time  between  the  execution  of  the 
ltt2,  or  the  grantor's  death  in  1834,  and  the  challenge  of 
Ml  IB  18S5,  so  that  it  may  reasonably  be  presumed  that  the 
had  a  distinct  recolleetion  of  what  had  actually  occurred 
'^cucB&m. 


J 


Iml  GilKcf.— »!  shoold  wish  to  have  heard  something  more  about  Opinion  of 
faa  trial  ^""• 

I^  PrtmdmU — In  the  farmer  trial,  though  I  will  not  say  that 
« w  ifl^^'^rly  deidt  with,  yet  the  bill  of  exceptions  which  was 
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15  Dec.  1838.  are  to  jndge  of  th«  validity  of  the  deed,  and  not  simply  or  entirely 
on'  the  parole  testimony  of  the  instrumentary  witnesses ;  and  if  a 
jury,  taking  into  view  the  whole  ciroumstances  of  the  case,  do  not 
thinit  the  feet  established,  there  is  do  abstract  rule  of  law,  with  which 
I  am  acquainted,  wliich  can  reduce  the  verdict.  Let  us  just>see 
how  this  case  really  stands.  The  two  inatramentary  witnesses  are 
examined,  and  they  no  doubt  swear  moat  distinctly  that  they  did 
not  see  the  granter  sign,  nor  hear  him  acknowledge  his  subscrip- 
tion. Their  evidence,  however,  did  not  convince  the  jury;  nor  do 
I  much  wonder  at  this,  for  they  were  quite  unsupported  and  uncor- 
roborated. Now,  if  the  jury,  from  the  appearance  and  behaviour  of 
these  witnesses,  from  the  manner  in  which,  they  gave  their  testi- 
mony, and  from  the  nature  of  the.  case  generally,  did  not  think  th«r 
fact  proved,  then  I  know  of  no  rule. of  law  to  warrant  us  in  settings 
aside  their  verdict.  These  instrumentary  witnesses  no  doubt  say 
that  they  did  not  see  the  granter  sign,  nor  hear  him  acknowledge 
his  subscription.  Now,  that  unqaestionably  is  evidence ;  but  it  was 
not  su£Bcient  to  satisfy  either  the  jury  or  (as  we  are  told)  the 
learned  Judge  who  presided  at  the  trial.  We  are  deprived  of  a 
great  many  advantages  which  the  jury  enjoyed.  The  witnesses  are 
not  brought  before  as,  and  therefore  we  are  without  many  of  the. 
reasons  which  went  to  form  the  opinion  of  the  jury.  We  know,  at 
least  we  are  informed,  thfit  the  appearance  of  these  witnesses  did  not 
make  a  favourable  impression  on  the  mind  of  Lord  Cockburn,  who 
presided ;  but  iirom  the  notes  of  the  evidence  before  us,  we  do  know 
that  they  do  not  perfectly  agree  as  to  what  took  place  on  the  occa- 
sion in  question,  although  I  do  not  go  much  on  that.  But  I  think: 
it  is  very  strange,  that  while  they  both  swear  that  they  did  not  hear, 
the  granter  acknowledge  his  subscription,  we  have  no  intelligible 
account  given,  or  reason  assigned  why,  what  they  have  aworn  to 
should  be  true.  They  say  nothing  by  which  their  veracity  can  be 
tested.  The  deed  is  actually  and  admittedly  signed  by  the  granter : 
it  is  properly  and  formally  drawn  up,  and  there  is  no  allegation  either, 
of  forgery  or  fraud.  The  parties,  namely,  the  granter,  witnesaes,. 
&c.  are  all  brought  together  on  the  occasion  deponed  to :  they  are 
called  together  openly  :  the  parties  actually  and  admittedly  sign  the 
deed ;  but  the  question  occurs,  in  what  capacity  did  they  sign,  or 
how  did  they  come  to  sign  at  all  ?  They  say  they  signed  as  witnes- 
ses ;  but  we  have  no  natural  or  intelligible  account  why  it  was  that 
the  granter  had  not  signed  before  the  witnesses.  It  is  said  that 
they  did  not  hear  him  acknowledge  his  subscription;  but  then  the 
granter's  signature  is  actually  on  the  deed,  and  the  witnesses  aay 
it  was  not  there  when  they  signed.  But  if  the  matter  was  gone 
about  in  this  open  manner,  why  did  the  granter  not  sign  before  the 
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?  Aad  Iiov»  It  may  be  asked,  did  kk  signature  come  to  be  ^^  ^^«  l^^* 
St  all»  as  it  must  bave  been  added  afterwards,  if  the  witnesses  nj  7^|^^^ 
ifMskiag  tbe  trotb  ?  We  are  told  in  explanation  that  the  granter  cieUod  and 
ft  weak  man,  aad  eouM  be  nmde  to  do  any.  thing,  as  leading  to  ^^^^ 
renee  that  he  was  unable  to  sign ;  but  that  cannot  explain  the  Qpinioo  of 
whykiaaigBatureisat  the  deed.  If  be  was  a  weak  man,  ^^^^ 
a  he  net  sign  in  presence  of  the  witnesses,  or,  at  all  events, 
his  subacriptioB  to  them  ?   It  would  have  been  as  easy 
hisL  to  sign  before  as  after  the  witnesses,  and  there  is  no  in* 
reason  o?  account  given  of  this. 
We  sfi^t  to  have  bad  some  eorroborative  circumstance  in  evi- 
thst  tbe  allegmtioos  of  the  witnesses  were  correct*     But  there 
af  the  kind ;  and  without  something  of  the  sort  are  we  at 
ts  credit  tkeir  parole  testimony,  in  opposition  to  their  signed 

?  • 
nek  evidence,  then,  in  those  cirouoistances,  I  entertain  great 
tod  do  feel  very  great  difficulty  in  believing  the  witnesses' 
sf  the  matter:  and  then  the  question  just  comes  to  be,  are 
i^gunt  a  new  trial  on  the  ground  that  the.  verdict  was  contrary 
?  Nov,  unless  I  see  that  the  verdict  is  so  grossly  con- 
to  the  evidence  that  actual  injustice  is  done  to  the  party,  theie 
ke  BO  ground  for  a  new  trial.  But  I  cannot  say  that  the  ver- 
agfonly  contrary  to  evidence,  far  less  can  I  say  that  I,  who 
iat  present  at  tbe  trial,  and  consequently  had  not  the  benefit 
isg  the  behaviour  of  these  witnesses,  and  of  knowing  the  whole 
ptt9>  would  be  doing  right  in  giving  an  opinion  that  a  new 
AoM  be  granted.  I  am  aware  tliat  another  jury  had  listened 
kind  of  evidence.  I  do  not  throw  that  out  of  view ;  but  in 
I  do  not  think  there  is  such  a  gross  contrariety  between 
eridence  and  tbe  verdict  as  to  warrant  us  in  granting  a  new 
1  am  therefore  of  opinion  that  no  new  trial  should  be  allowed. 
^"^  C9r«bwse.— -I  concur  with  Lord  Maokensie.  In  the  first 
we  are  not  asked  here  what  our  opinions  on  this  evidence 
have  been.  We  are  in  a  very  different  situation  from  what 
liave.been  in,  if  we  had  been  pronouncing  our  opinions 
^scase  upoQ  a  proof  taken  on  commission.  The  proof  here  was 
Vnre  tbe  jury,  and  the  reoord  is  brought  before  us  with  the  notes 
wlke  Judge  taken  at  the  trial.  These  notes  are  .necessarily  not  so 
l^ete  and  full  as  if  the  proof  had  been  taken  under  an  act  and 
•■mission,  where  every  word  deponed  to  would  have  been  before 
*•  Tb«  Judge,  of  course,  merely  put  down  wliat  he  considered 
pirtiseiitts  the  cause,  and  he,  besides,  had  tbe  benefit  (of  which  we 
*B  ^prived)  of  judging,  of  tbe  manner  in  which  the  witnesses 
P^«  ibeir  evidence,  and  their  whole  behaviour  at  the  trial.  Having 
»w  merely  the  skeleton  of  what  really  took  place,  we  are  to  judge 
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15  Dee.  isSHd.  wbelher  or  not  we  are  satisfied  tbat  t&e  jnrj  acted  wrong  in  giting 
this  vdrdid^  as  being  so  elearly  contrary  to  the  evidence  led  as  lo 
warrant  ns  in  gtaatiog  a  new  trial  in  the  case.  Now^  my  opinion 
is  dekr  oil  the  matter,  and,  even  if  the  proof  had  been  taken  snder 
ah  act  and  commission,  I  am  rather  ihdined  to  think  that  I  wonld 
have  entertained  the  salne  opinion  as  that  which  I  now  hold* 

It  is  the  undoubted  law  of  Scotland,  that  instromentary  witnesses 
may  be  examined  {As  was  done  here)  as  to  the  circumstances  under 
which  they  signed ;  and  this,  in  i&y  opinion,  is  very  right;  for  other 
and  collateral  evidence  may  competently  be  led  which  may  hav<e 
the  effect  of  disproving  their  testimony^  and  thus  the  truth  of  their 
evidence  may  be  tested.  But  we  have  no  case  of  collateral  evidence 
here.  The  instrumenlary  witnesses  simply  contradict,  by  their 
deposition  on  oath,  what  their  signatures  to  the  will  attest ;  and  the 
question  is,  what  degree  of  credibility  is  to  be  attached  to  their 
testimony?  Against  their  parole  evidence,  we  have,  in  the  irst 
place,  the  deed  itself,  formally  executed  under  the  statute.  It  is 
signed  by  the  granter,  whose  signature  is  admitted  to  be  genuine^ 
and  not  even  alleged  to  be  a  forgery  i  and  we  have  also  the  signa- 
tures of  the  witnesses  themselves^  which  are  also  admitted  to  be 
genuine.  So  that  we  have  a  deed  executed  apparently  with  all  tbe 
statutory  solemnities,  and  therefore  there  is  a  very  strong  presnnap* 
tion  in  favour  of  its  validity.  In  the  second  place,  against  this 
deed  we  have  the  evidence  of  the  witnesses,  who,  though  they  can- 
not, in  a  technical  sense,  be  called  ultroneous,  yet  substantially  and 
in  reality  they  are  so.  They  are  in  one  sense  ultroneous.  They 
are  told,  before  giving  their  deposition  in  causa,  that  they  are  not 
bound  to  answer ;  yet  they  do  so,  although  they  were  told  of  the 
severe  penalties  which  they  incur  under  the  statute.  That  indi- 
cates nitroniety,  (if  I  may  so  speak),  for  they  thus  come  forward 
and  deny  on  oath  what  they  are  presumed  to  have  solemnly  attest^ 
ed  by  their  signatures.  Now^  the  question  is,  what  degree  of  credi- 
bility are  we  attach  to  their  evidence  ?  There  is  here  no  oolhiteral 
testimony  whereby  we  can  test  what  they  have  said.  If  they  had 
sworn  that  the  granter  of  the  deed  was  not  present — that  he  was^ 
for  example,  in  another  room,  or,  as  was  sworn  to  in  another  case, 
that  he  was  on  tbe  other  side  of  the  water,  or  any  thing  of  that 
kind,  their  evidence  could  either  have  been  corroborated  or  dis- 
proved. But  the  case  rests  solely  on  the  evidence  of  these  instru* 
mentary  witnesses,  who  swear  that  they  did  not  see  the  granter 
sign,  nor  hear  him  acknowledge  his  subscription.  But  is  this  suffi- 
cient to  destroy  the  deed  ?  Unquestionably,  their  credibility  is  not 
put  to  any  proper  test,  but  it  is  much  aflected  by  the  presumption 
arising  from  the  signatures. 
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:#  h  tee  cireaiiMtaBees,  I  think  that  the  reftalt  of  all  oar  decistont  15  Dec.  1838. 
llii  soljeet  1%  that  although  the  iD8tramentary  witoeMea  are    ^•y^^ 
fey  yet  their  evideoee  is  tainted  with  great  enspicion.   They  ^^^^  ^^ 
eortuniy  not  to  be  viewed  as  *  omni  ezoeptioDe  majores  ;*  Ocben. 
k  the  case  of  Frank,  some  of  the  Judges  are  reported  to  have  opinion  of 
'  themselvea  so  strongly,  as  to  hold  that  they  wirald  not  Court, 
nsh  witaessee  at  all  if  they  swore  contrary  to  their  writ- 
Tkis  is  certainly  a  strong  opinion ;  and  probably  all 
ns  aieaBt  was,  that  such  witnesses,  so  deponing^  and  nnoorro* 
kf  any  collateral  testimony,  were  not  to  be  viewed  as  of 
aothsrity,  and  that  their  testimony  was  to  be  received  with 
I  see  Mr  Tait  (whom,  of  coorse,  I  do  not  quote  as 
}  states,  in  reference  to  the  act  I68I9  c,  5,  that  the 
of  the  inatromentary  witnesses  is  to  be  received  with 

h  sot  reject  Mr  Taitfs  opinion,  as  I  think  it  is  the  general 

Hbe  derived  firom  the  dedsions.    The  mle  is  well  stated  by 

a<  therefore  the  tertimony  of  the  witnesses  is  to  be  received 

gmtsospicion*     Bot  there  is  more  than  this,  for  I  think  the 

■ight  and  ooght  to  have  broaghtsome  additional  evidence 

i^psrtof  the  statements  of  the  tnstrumentary  witnesses;  but 

ks  beoB  withheld,  or  at  least  not  led.     The  defenders  could 

kfe  cdled  cdd  or  young  Patersoos,  as  they  would  have  been 

;  bat  the  parsoer  mi^t  have  called-  them ;  and  if  they  and 

had  c«Mrroborated  each  other  the  case  might  have  been 

t  bat  it  rests  entirely  upon  the  evidence  of  the  instrumen* 

wtoesoos,  and  therefore  it  is  necessary  to  attend  to  the  iocon*> 

and  disfarepandes  in  their  testimony.     That  there  are 

is  dear.    I  do  not  allude  to  the  position  of  the  tables, 

«(tlicir  being  only  one  or  two  tables^  bot  to  another  part  of  the 

fa  ia^  I  think,  of  more  importance.     Observe  what 

tvo  witnesses  swear.     First,  there  is  Muirhead,  who  says, 

Vhea  I  was  going  to  sign,  Johnstone  said  to  me,  *  Sign  a  little 

so  as  to  leave  rooa^  for  him  to  sign.'     There  were  three 

il  marks  far  the  intended  signings.     I  was  going  to  take  the 

^ippaiaost,  and  Johnstone's  words  were,  *  Write  a  little  lower, 

^tB  ai  to  leave  room  for  him  to  sign.'     He  did  not  use  the  word, 

'fcrne'  to  sign.    Whether  by  him  he  meant  old  Paterson  or  old 

'^CUuid  I  cannot  say.'  Then,  what  does  Johnstone,  the  other  in- 

•^^Meataiy  adtaess,  say?  *  When  Muirbead  waa  going  to  sign,  I 

^wv  thcee  lines  drawn^  and  a  cross  at  the  hindmost  two.     Muir* 

Ksd  wai  going,  to  sign  at  the  highest  cross,  but  I  told  him  he  had 

^Wtter  take  the  second.     I  said  nothing  about  leaving  room  for 

*  lay  body  else  to  sign.'    There  is  here  a  very  considerable  discre^ 
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U^-Dtajiasa^inciy  between  Ibe  statements  of  the  two  witnesses,  for  Johnstone 

'•'V*^'    positird^r oentradicts  Mairhead,  and  swears  that  he  said  nothing 

ct#hi^#ad'  ^JtHmtteavinf  room  for  any  body  else  to  sign.   If  Maiehead  is  fight, 

Others;;  >; '  vdie4nferenoe  which  1& intended  to  be  dedneedt  from  his •videnee^is, 

OMam^ot    '^tl^lrtrthe  granter  bad  not  signed  the  deed,  because  he  was  toU  by 

Court.  . .      JfdnnteBe  to  leave  room  for  him,  that  is,  for  the  granter,^  to  sign. 

•"^fiit  Jblmstone,.  on  the  other  hand,  swears  that  he  said  misnoh 

i  (thing.   ;  And  what  inference  are  we  to  draw  from  Johnttowe's  eri- 

Ttdctace?  ,  Jnst  the  rery  reverse  of  what  is  to  be  inferred,  from  Moir- 

jhead/Syinadiety^  that  the  signature  of  the  granter  waamt  theilead. 

:  Jtd^inet^say  that  the  gpranter's  subscription,  if  atthe  deed,^wia«UI 

'hecesaarily  affeet  the  present  question,  but  the  want  of -irhaa^hna 

iieear  iiBtmmental  in  testing  the  credibility  due  to  the  witneases. 

If  Johnstone  had  sworn  that  heused  a  certain  expression,  and ^Muir- 

'"lif^ui  ImuI  merely  said  that  he  did  not  reeollect  Johnstone's  ^having 

!.  made  use  of  it,  that  might  have  been  a  different  case;  but  Mnir- 

Imtfl^  to  whom  the  words  are  said  to  have  been  addressed,  is  direct- 

^  ly  contradicted  in  this  very  material  point  by  Johnstone ;  and  this 

discrepancy,  in  my  opinion,  increases  the  suspicion  naturally  attaeh- 

'  ing  to  the  evidence  of  instrumentary  witnesses,  when  adduced  an  in 

'  v|ber  present  ease. 

.^  From  the  general  principles  of  our  law,  and  the  resoit  of  our 
^  fAecisions  as  correctly  stated  by  Mr  Tait^  and  fully  justified  by  she 
«Baeiof>  Frank  and  others,  I  think  that  great  suspicion' attaches  to 
iinstrmnentary  wUneases  when  they  contradict  on  «ath  what  they 
have  attested  by  their  signatures;  and  their  evidence  in  this  oase» 
in  particular,  seems  to  me  to  be  full  of  sospiciom     Even  if  we  had 
iiiAd  the  proof  taken  under  an  act  and  commission,  i  should  have 
inclined  to  tliat  opinion ;  but  when,  as  in  this  case,  weare  deprived 
^  many  advantages  which  the  jury  enjoyed,  arising  from  die  ap- 
pearance and  behaviour  of  the  witnesses,  the  manner  in  which  they 
gavis  their  testimony,  &c  I  am  not  disposed  to  overset  the  verdict 
of  the  jury,  even  if  my  opinion  of  the  case  on  the  merits  bad1>een 
less  strong  that  it  really  is.     It  would  be  of  most  dreadful  conse- 
quence to  the  law  of  jury  in  this  country,  il^  simply  because  we 
did  not  concur  in  the  view  of  the  evidence  which  the  jury  have 
tdken,^  we  were,  in  consequence,  to  set  aside  their  verdict  as  con- 
trary to  evidence. 

I  would  add  in  one  sentence,  that  I  confess  it  appears  to  me  that 

wo  should  evfsr  keep  in  mind,  that  one  t)f .  the  best  safeguards  for  the 

.  security  ol  the  rights  and  muniments  of  our  country,  iato  reqnire 

,   written  .evidence;  and  it  would  be  of  serious  danger  to  them,  if 

•every* writing,  charter,  marriage-contract,  &c.  was  liable  to  be  set 

aside  by  the  testimony  of  witnesses,  generally  chosen  from:  the 
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nakviOf  life^  and  if  -die  Tftlidity  of  oor  moit  satema  ikeck  dto-  IMIm;  I8S& 
«itl»  lubricity  of  the  menoryof  tko  instnnDeBtBnr  wit-    '^^^^ 
Itaigliti>e  diffieult,  besides,  in^'ere]ry"eBae  to  enforee^the  ciakaA«iia 
or  niiee  ike  peimktes  of  the  Actof  PKrliaanont  -  In  erery  oumh. 
■i^iit  not  be  pomble  tO'<:oiivict>tlie-'wUBegBefirof  forgeryvas  o^nteof 

nught^  ia/some'CflBe,  onJy/aniooiitto  anov neoMai ;  Couru 
fenght  CTBD  sweat  <liat  they  did  pot  their  names  to  the  deed 
bat  on- tiie  expectation  thaS  the  grantor  was  toaign>or 
his  sabscriptioai ;  -and  that  aofght  be  done,  in  their 
nthf..    I  npeat,  that  1  should  ho  sorry  if  erery  writ- 
iiily  in  oav  law  could  thus  easUy  be  itumlidatod  by  the 
iBBCiBMmy  of  witnessos^  asoro  espedaUy  where  they  »v,  as  in 
,  not  only  ansapported  by  other  evidence,  iMit  at  variance 
paiticQlars  witb  each  crtber. 
dt  Bot  give  my  own  opinion  of  this  evidence ;  bat  looking  at 
ngard^Oi die- principles  which  shoald  regulate  us  in  judging 
we  are  to  set  aside  the  verdict  as  contrary  to  it,  I  am  of 
vitk'iLord  Macbensie  that  the  verdict  must  stand,  and 
voold  not  be  sale,  in  the  oircumstances  of  the  ease,  to  set  it 
widgnuie^a  new  triat.  - 
Ltrd  Gillies. — I  ooncar  generally  in  the  result  of  the  opiniiftis 
ddiftred  by  your  Letdshcps'^bot  I  am  notpreparsd  to  say, 
dsljceoceive  it  necessary,  wfaat^nly■  opinion 'woald  have  been 
were  jodgii^  on 'a  pvoof  taken  *umler  an  act  and  coiafniesion. 
saiy  question  befare  as  is,  whedier,  omtho  mdenoe^  we  are 
SKiMit  to  see  aside  this  verdict  ?  : 

isiaihe  instrnmentsry  witnesses,  it  is  now  an- uadoobted  prin- 
Aat  they  are  admissible  andmay  be- examined.  It'bas  been 
by  some  of  the  Judges  in  the  cases  on  thl*  subject,  as  in- 
«e  veil  know  is  tbe  fact  in  daily  life,  that-  tho  tndlvidoals 
to  witness  deeds  are  generally  taken  from  the  lower  ranks  of 
.  The  witness  is  asked  to  sign  the  deed ;  and  be  does  so 
t  diiakii^  more  on  the  subject ;  and  thus  they  may  be  sup- 
fery  casHy  to  forget  what  tfdces  place  on  the  occasion.  '  Now, 
imdikwere  tbe  general  practice  to  warn  all  witnesses  before 
V'slpnag,  that  it  is  necessary  they  shookl  either  see  the  granter  6ign, 
-^sr4ew  him  acknowledge  his  subscription;  and  that 'if  they  do 
Kidier  the  one  nor  the  other,  they  act  wrongi  They  should  be 
^*:W  of  tbe  nature  of  their  duty  as  witnesses,  for  it  is  not  without  its 
Ji&ttipwtince  aad  responsibility.  No  doubt,  every  man  is  presdmed 
-^^knev  the  law,  and  that  he  may  incur  the  penalties  of  tbe  statute, 
'  obes  eilled  upon,  at  a  distance  of  time,  to  swear  as  to  the  circum- 
<^  tetts  under  which  the  deed  was  executed ;  but,  at  the  same  time, 
we  aH  luiow  that  this  presumption  does  not  exist  in  truth ;  that 
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1838.  witneMea  in  general  are  not  aware  of  these  facto ;  and  that  they  are 
consequently  held  guilty  of  an  offence,  which  at  the  time  they  were 
nnoonscioua  of  committing.  In  consequence,  a  great  deal  of  slo* 
venly  practice  has  crept  into  this  matter.  Now,  as  I  think  it  rea« 
sonable  that  a  warning  should  be  given  to  the  witnesses,  and  as  we 
know  that  they  are  generally  of  the  lower  orders,  and  quite  unin* 
structed  on  this  subject,  so  I  am  inclined  to  consider  their  situation 
favourably,  and  to  hold  it  less  liable  to  objection  on  that  very  ao* 
count*  Before  being  examined  in  presence  of  the  jury,  the  act  is 
read  over  to  the  witness,  and  he  is  warned,  that  he  may  ezpoee 
himself  to  punishment,  and  that  therefore  he  may  decline  answer* 
ing ;  but  if,  notwithstanding  this,  he  agrees  to  give  his  testimony, 
do  I  therefore  hold  that  we  are,  on  that  account,  to  rely  with  less 
confidence  on  his  evidence  ?  On  the  contrary,  it  is  perhaps  all  the 
more  valuable.  It  is  true  that,  in  giving  evidence  contrary  to  their 
subscriptions,  they  come  under  a  certain  sanction ;  but  I  am  yet  to 
learn  that  their  evidence  is  in  consequence  worthless.  Even  al- 
though a  stiga»  may  attach  to  a  witness  in  giving  evidence,  yet  I 
can  easily  imagine  a  situation  in  which  a  witness,  feeling  a  pressing 
necessity,  may,  notwithstanding  that  stigma,  come  forward  and  give 
his  evidence  as  a  point  of  duty.  And  shall  we  therefore  consider 
evidence  given  under  such  circumstances  as  absolutely  worthless  ?  I 
cannot  admit  that,  because  I*  do  not  think  the  evidence  is  the  less  va- 
luable on  account  of  the  stigma  to  which  the  witness  may  be  subjected* 
I  do  not,  of  course,  mean  to  say,  that  in  every  case  such  evidence  is 
above  all  suspicion ;  for  to  a  certain  extent  I  think  it  is  suspicious, 
and  is  receivable  cum  nota ;  and  the  witnesses  themselves  are  sub- 
stantially ultroneous ;  but  to  hold  their  evidence  as  of  no  value 
might,  in  my  opinion,  result  in  great  injustice.  In  short,  their 
evidence  is  to  be  taken  in  connection  with  any  other  circumstances 
which  may  test  their  credibility. 

But  tbe  instrumentary  witnesses  are  in  this  case  wholly  unsup- 
ported ;  and  I  agree  with  what  fell  from  one  of  your  Lordships, 
that  the  pursuer  ought  to  have  adduced  other  evidence ;  but  it  was 
also  said  that  young  Paterson  may  have  been  examined,  in  order  to 
test  the  truth  of  the  instrumentary  witnesses.  But  that  observa- 
tion cuts  two  ways.  It  is  no  doubt  true  that  the  pursuer  might 
have  adduced  him  as  a  witness,  and  that  the  witness  would  have 
been  liable  to  objection  had  the  defender  examined  him.  But, 
then,  I  may  ask,  why  did  the  defender  not  offer  to  bring  him  for- 
ward and  examine  him  ?  He  might  competently  have  made  that 
offer,  consistently  with  the  practice  of  the  Jury  Court  It  is  said, 
and  said  truly,  Uiat  the  pursqer  might  have  objected  to  him ;  but 
had  he  done  so,  the  case  would  have  gone  to  the  jury  with  a  par- 
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Mcdv  iaJierenee ;  and  the  parauer's  objeetion  might  have  been  a  15  Dec.  1838. 
igkiv  imnent  aeniiist  the  truth  of  the  statementB  of  the  instni-    ^"^V^^ 

r^     ^  .^        ^  aeland  v. 

jVMvjr  witneises.  CleUnd  and 

I   Ikie  18  abo  another  circonutance,  which  was  alluded  to  by  the  Others. 
M  nesideot,  which  is  not  without  its  importance.    The  deed,  opiiiira  of 
^  ippein,  was  prepared  in  a  very  respectable  office  in  town,  and  Couru 
kill  decution,  apparently  quite  regular.     But  as  the  instruct 
inr  preparing  it  came  not  from  the  granter,  Cleland,  but  from 
FslenoBS,  and  as  no  other  connection  is  proved  between  the 
sad  the  settlement,  there  is  no  proof  whatever,  except  what 
iked  itself  affords,  that  the  granter  actually  knew  its  contents. 
leiKaoHtance,  no  doubt,  would  have  weighed  with  me ;  but 
Aneiiy  IB  my  opimcoi,  a  sufficient  answer  to  it,  that  on  the  same 
iketof  psper  the  granter  executed  a  codicil,  which,  though  reduced 
jstteebnical  groand,  was  not  denied  to  have  been  formally  signed 
l|Ua.    Inthis  oodicil  he  ratifies  the  deed  of  settlement,  and  this 
takls  prove  that  the  old  man  may  have  been  folly  cognisant  of 
■  itenleDtB  of  the  deed.    This  is  a  piece  of  evidence  of  very  con-* 
'  lifaiUe  importance,  as  it  goes  far  to  prove  his  knowledge  of  the 
Mnli  of  the  deed. 

Dider  all  these  circumstances,  then,  I  think  we  cannot  set  aside 
tbfofiet  It  has  been  supposed  that  our  deeds  are  subject  to 
■Khdoiger,  from  the  way  in  which  our  law  stands  as  to  the  com- 
IMncy  of  examining  instrumentary  witnesses ;  but,  I  confess,  I 
iniKkend  no  danger  so  long  as  our  Jury  Court  is  constituted  as  at 
pmaL  I  only  wish  that  the  witnesses  were  better  aware  of  the 
ht;  far  I  am  sure  that  no  bad  deed  has  ever  been  improperly  sns^ 
Ined  IB  our  eocirta,  or  a  true  and  good  deed  improperly  reduced. 
Tke  question  we  are  called  upon  to  consider,  is  not  what  opinion 
^  ti  Judges,  would  form  on  this  evidence,  and  whether  we  would 
kfe  oome  to  a  different  conclusion,  but  whether  or  not  the  jury 
kvt  retomed  a  verdlet  clearly  contrary  to  the  evidence.  The 
"nltj  of  solving  this  question  may  be  diminished,  but  it  is  not 
kkea  svay  by  the  former  verdict  in  this  case.  But,  in  opposition 
ti  die  opinion  of  the  jury,  I  do  not,  in  the  whole  circumstances^ 
diiak  we  are  warranted  to  set  aside  their  verdict. 
Tke  Lard  JPrerideni  was  absent  at  the  final  advising  of  this  case. 

'^"i^  Jadg^  Coekbmn.  Act.  Ivorff,  H.  J.  RoUrtmm.  Alt.  ScL^Gmu 

(AAerfirdO MBoOaid.        Joftii  12o»»  S. S. C.  vnd  Wothmpoim  ^  Madk,  W.& 
Asna  Jwy  Clerk. 

C.  6.  R. 
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■A  FIRST  DIVISION. 

Na.  X'XXVL  2(Uk  Deomber  188& 

JAMES  ALLAN  MACONOCHIE  and  Otiu»s^ 
.'     ij  '   .  Petitioners. 

';.  ;'■.     i'j       ■'    '.                 .           • .       .  ..1.1,, 

ZBVLAND,-^MaEKBT*Cr068< LeBWICK. ^NoBll.S  OFFtClUJSf. 

The  markeUctou  of  Lerwick  approved  of  and  declared  tobbethejonfy 
legal  place  for  edicialicUatiomf  ^e.  requiring  to  be  publiehed  at  the 
head  burgh  of  Zetland,  after  Qlst  December  1838^  Uutead  of  the 
Castle  of  Scalloway. 

Narrative.  It  ha8  been  the  practice  in  ZeUand  to  execute  all  edictal  citations, 
and  other  notices  which  required  to  be  published  at  the  market- 
cross  of  the  head  burgh  of  the  shire,  at  the  castle-gate  of  Scalloway, 
or  Scalloway  Banks,  where  the  Sheriff-court  was  formerly  held. 
This  practice  having  been  continued,  notwithstanding  the  transfe- 
rence of  the  seat  of  the  court  to  Lerwick,  by  the  20  Geo.  II.  c  43, 
was  attended  with  trouble  and  expense,  and  a  clause  was  accord- 
ingly introduced  into  the  act  !•  and  2.  Vict.  chap.  119,  (\i^idi  is 
to  take  effect  after  Slst  December  1838,)  whereby  it  is  enacted, 
(sectibn  30,)  that  all  proclamations,  edictal  citations,  &e.  made  "at 
Uie  market-cross  of  Lerwick  shall  be  equally  valid  as  if  made  as 
heretofore  at  the  gate  of  the  Castle  of  Scallowayw  ••'>  n,>  •  ^ 

A  petition  having  been  presented  by  the  procurator^fisealof  tbe 
3heriff-court  of  Zetland  to  the  Sheriff,  praying  his  Lordship  to-&t 
and  set  apiatt  a  Spot  wrthki  Lerwick  as  4;heniark6^-crQS0,-tbeSheriff' 
having  communicated  with  the  magistrates  of  Lerwick,  recom- 
mended to  them  a  certain  space  whi^h  might  be 'held  its  'th^  inftr- 
ket-cross  of  that  burgh ;  and  farther  recommended  that  application 
be  made  to  the  Court  of  Session  to  interpone  their  authority,  and 
declare  the  said  place  to  be  the  maricet-cross  of  Lerwick. 

In  consequence,  the  Sheriff  and  magistrates  presented  this  appli- 
cation, praying  the  Court  to  approve  of  the  open  space  of  ground 
near  the  centre  of  the  burgh  of  Lerwick,  lying  between  the  main 
street  thereof  and  the  sea,  and  immediately  to  the  southward  of  the 
line  of  the  Baker's  Close,  as  a  fit  and  proper  place  for  the  inarket- 
cross ;  to  declare  so  much  thereof  as  has  been,  or  shall  be  set  apart 
for  that  purpose  by  the  petitioners,  the  magistrates,  and  any  stone 
pillar  erected,  or  to  be  erected  thereon,  to  be  the  market-cross  of 
the  said  burgh  in  all  time  coming,  and  that  for  the  purposes  of  the 


PUMl  COURT  OF  SESSION.  253 

Ewttj  and  all  other  purposes  proper  to  a  market-cross,  and  that  ^  Dec*  1838. 
wcocioin,  citationa,  denanciations,  proclamations,  publications,     ^^V^^ 
•AeriDtimations  and  notices  formerly  made  at  the  castle  gate  ^nj  otber^ 
jif  SoDoway,  or  Scalloway  Banks,  shall  and  may,  in  time  coming,  Petitiooers. 
ar«lidiy.«iid  effectually  made,  to  all  intents  and  puiposes,  at 
mi  Barket-crosB  of  Lerwick,  as  if  the  same  had  been  made  at 
mde^iCe  of  Sealloway,  or  Scalloway  Banka;  and  •that.from 
At  the  said  Slat  day  of  December  1838 ;  and  to  ordain  these 
li  to  be  pabliahed  as  the  castle  gate  of  Scalloway,  or  Scallo* 
fiiahi^aiid  art  tbe  aaid  maiket-CFoss  4»f  Lefwickr  ^^t  tba  sane^ 

SMK  ta  the  knowledge  of  all  parties*  conceraedL 

«1k  OmtI  granted  the  prayer  oC  the  petition^ 
iMi  PmiiejU  wb&enL 

■» 

MtA.A.  Mmomockm.        £L  Ou^m,  W.  &  Agent.  B.  Clerk. 

.C,.,G.  R. 
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FIRST  DIVISION.  , 

•KiixXXVIL  aoth  December  1838,  '. 

,.J. A.  MURRAY,  Her  Majesty's  ADvoqATE,  PETixioiiEa* 

hoctn. — A  u  DiroR'a  Ch am bsr&  -»-  REiio vaju  ^^^  Rpx al  .  Ex« 
ciu«v-Aathority  granted  to  remove,  the  chambe^a  oC  the  Audi* 
lirrf  tbe  Ceort  of  Session  from  the  Register  House  to.  tbo  Royal 
High  Stivet)  after  the  31st  of  December  1893.. 


4(11  Lmd  idmtmit,  (Ifavn^. )       D.  Qeghom,.  Crown  Agent        N.  Clerk. 

C.  G.  R. 


FIRST  DIVISION. 
No.  XXXVIIL  20ih  December  1838.    . 

FRANCIS  HEDDELL,  Petitioneiu 
woua,— Clerical  Ereor. — Director  of  Chancery. — Ctr- 
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90  Dee.  18da      eumatanees  in  which  toarrant  wcu  granted  to  the  Director  of  Chan^ 
^*^V^^        cerif  to  correct  a  derieal  error  in  a  retour  at  the  distamee  of  twenty^ 

Haddell,  ^      «^^- 

PetitkNier.  fi^  V^'* 

NsrratWe.  A  senrioe  having  been  expede,  lo  181 4,  by  Margaret  Leask,  as 
only  diild  of,  and  heiress  to  John  Leask*  before  the  Skeriff<«dbatitate 
of  Shetland,  the  petitioner's  late  father,  as  sberiff-derk,  prepared  a 
setoar  Uiereof,  which  bore  that  the  service  was  led  *  anno  Doasini 

*  millesimo  ootingentesimo  quarto/  the  word  <  decimo '  not  being 
inserted.  The  brieve,  on  which  the  service  proceeded,  aras  dated 
on  the  7th  Jaly  1813,  and  was  executed  on  the  18th  of  March 
1 814,  when  all  concerned  were  cited  to  appear  on  the  15th  of  April 
following. 

On  a  recent  discovery  of  the  error,  the  petitioner,  as  sheriff- 
clerk,  presented  the  present  application,  ]^ying  the  Ckmrt  ^  to 

<  take  the  premises  into  consideration  ;  and  upon  being  satisfied  by 

*  legal  evidence  that  the  error  before  alluded  to  is  a  mere  clerical 

<  one,  and  not  in  substantialibus,  that  your  Lordships  will  remit 

*  this  petition,  with  the  deliverance  thereon,  granting  warrant  to 

<  the  Director  of  Chancery,  or  his  deputes,  to  insert  or  interline 

<  in  the  principal  retour  of  the  servioe  before  mentioned,  and  also 

<  in  the  record,  the  word,  <  decimo,'  before  *  quarto;'  so  that  the 

<  date  of  the  service  being  led,  may  read  thus,  <  Anno  Domini  mil- 

<  lesimo  ootingentesimo  decimo  quarto ;'  and  thereafter  also  autho- 

*  rising  the  said  Director,  or  his  deputes,  to  issue  a  new  extract  of 

*  the  retour,  as  so  corrected ;  or  to  grant  such  other  warrant  for 
'  eorreetiag  the  said  clerical  error  as  to  yoar  Lordships  may  seem 

*  proper.' 

The  petition  having  been  remitted  to  the  Junior  Lord  Ordinary, 
his  Lordship  remitted  it  to  Mr  Roger  Aytonn,  the  Director  of 
Chancery,  to  examine  and  report.  Mr  Aytoun  reported  as  above 
stated,  and  *  that  the  principal  retour,  under  the  hand  of  Francis 

<  Heddell,  sheriff-clerk-depute,  is  backed  apparently  in  the  same 

<  handwriting  as  the  retour,'  and  that  it  bears  on  the  back  of  it  the 
date  of  1814.     *  From  all  which  it  appears  to  me,  that,  by  a  deri- 

<  cal  omission,  the  word  <  decimo '  has  been  omitted  before  ^  quarto,' 
(  and  that  this  omission  ought  to  be  corrected ;  first,  by  transmit- 

<  ting  the  original  brieve  and  retour  to  the  sheriff-clerk-depute  at 

<  Lerwick,  to  be  corrected  and  returned  to  Chancery ;  and  after 

*  being  so  corrected,  tibat  the  Director  of  Chancery  should  be  aatho- 

<  rised  to  correct  the  date  in  the  Chancery  record,  and  thereafter 

<  to  issue  a  new  vera  eopia  of  the  principal  retour.' 

On  a  verbal  report  by  the  Lord  Ordinary,  (Cuninghame,)  who 
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p  §t  opinion  Ihat  the  error  was  entirely  clerical,  and  apparent  90  Dee.  issa. 
^  the  nbeqoeot  progress  of  titles,  the  Coart,  being  of  opinion    *^-^t^^ 
luike  error  was  palpably  a  clerical  omission,  <  granted  warrant  p|^^^. 
^Iiwlsotliorised  the  Director  of  Chancery  to  correct  the  clerical 

b  the  retour  as  craTod/ 

ImdPretidmi  was  absent 

AoL  W.  BeH        J,  R  Skimmt,  W.  &  Agfnt* 

C-  G.  R« 


FIRST  DIVISION. 
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I    JiiJOR-GEHEBAi.  Sib  COLIN  CAMPBELL,  K.  C.  B. 

L  againA 

pHN  KIRKPATRICK    CAMPBELL   anp    ANDREW 

pXLASON,  W.&,  NOW  INSISTED  IN  AGAINST  THE  SAID  AmDKEW 

Cuioir  AND  Mart  K.  A*  Campbell,  (only  Cj^ilp  and  Re* 

iUaXTATIYF   OF   THE  SAID  J.  K,  CaMPBELI^)   AND   OtHEB^ 
lU  Cut  ATOE8-0AT1YE. 

AED  Client. — Liability,  Amount  oF.-*-*REPAitATK>H. 

— HlEITABLB    DbBT8.--*CuLPA   LATA. — MiSEBPRESENTATlON. 

^•-<li  o^iRf  haoing  bem  emphyed  to  negoHaU  a  loan  on  heritable 

^^oaitff  fiaraiilud  hi$  dieni^  tiu  lender  ^  wUh  a  list  of  the  heritable 

f^ite^fietmff  the  ettate  a$  amounting  to  £.8000,  and  the  value  of 

V  *eptaperfy  to  be  upwarde  ^^£.16,600.     The  loan  (£.1750)  being 

I'  4^^9  Aad  tke  Under  vrf^  on  an  heritable  bond,  the  eeiaie^  at  the 

'  ^tteee  ef  wmre  than  two  yearij  wa$  $old^  in  a  eequeetration^  for 

£12|500,  and  in  the  ranking,  in  conuquince  of  prior  and  prefer^ 

dk  xMintiane  which  had  not  been  communieated  to  him,  the  lender 

an  mabU  to  recover  the  gum  lent  i — Held,  in  the  eireumeiancee^ 

'  (14)  That  tke  agent  woe  Uablei,  as  he  had  failed  to  eearch  the  re- 

^*4h  and  to  figmish  his  dient  with  a  true  etate  of  the  heritaUe 

tnrien  aficting  the  estate,  as  appearing  therefrom  ;  and,  (2dlg,) 

3W  Ae  extent  efthe  agents  liability  woe  the  amount  to  which  tbeee 

F^firabk  eecuritiee  affected  or  abridged  the  sume  which,  but  fir 

^eritfeaee,  the  Under  would  have  drawn  in  tlie  ranking,  in  virtue 

bond  ;  as,  on  thu  principle^  the  Under  woe  placed  m 
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WDm.  ISOK       the  fOBM  titualion  at  iflhue  inJiibiHont  had  ntver  eihterf,    an 
^■*V"*^        tained  as  good  a  tecurity  as  he  had  atjirtl  itipulaled  f»r. 

— -  At  Tarioiu  times,  from  the  year  Idl6,  the  purjiuer  and  IjIs  bro 

^"■"'*'  Captain  (oow  Admiral)  Patrick  Campbell,  Iiail  advanced  to  ' 
brother-in-law,  John  Campbell  of  Lochend,  consiiierable  sua 
money,  with  a  view  to  relieve  him  from  occasional  dilBc-ulii€ 
money  matters.  In  1819,  Lochend  wna  indohted  to  the  pursoi 
apwards  of  L.1450,  L.1110  of  which  were  contained  in  a  pen 
bond  in  the  Eogliab  form,  and  L.353:  1-1 :  10  constituted  by  I 
and  he  was  at  that  time  also  indebted  to  CiipUiin  Cumpbell  in 
■urn  of  L.300,  for  which  be  had  granted  his  acceptance  in  Ail| 
1818.'  The  whole  debt  at  that  time  consequently  amouuted  to 
wards  of  L.I750. 

About  the  end  of  1819,  or  the  beginning  of  18'20,  LocIm 
whose  afiturs  were  then  admittedly  in  a  ttute  of  embarrassmt 
(although  the  defenders  stated,  that,  taking  \m  e!>tate  and  other  | 
perty  at  a  fair  valuation,,  there  would  be  a  reversion  after  pay 
bis  debts,)  applied  to  the  pursuer  and  his  brother  for  a  further 
nnce  of  L.1750  each,  to  enable  him  to  pay  uff  the  moiiC  urgent) 
pressing  claims  against  bim. 

From  the  letters  and  ducumeata  produced  in  proceeK,  it  appea 
that,  early  in  1820,  negotiations  were  on  foot  to  effect  a  privi 
•ale  of  the  estate ;  and  it  was  also  proposed  that  Locliend  shoi 
execute  a  trust-deed  in  fevour  of  the  pursuer  and  hia  brother, 
behoof  of  bis  creditors,  both  of  which  schemes  were  in  the  roei 
time  unsaccessful.  Before  making  the  further  advance  proposi 
the  pursuer,  as  he  stated,  being  well  acquairited  with  the  fact 
Loohend's  embarrassment,  although  wholly  ignorant  of  \ts  en 
extent,  resolved,  to  make  no  farther  advance,  except  on  the  foodi 
tA  his  being  sadshctorily  secured.  The  defenders  denied  that  ai 
watAt  resolution  was  formed,  or,  at  all  events,  was  ever  coinmm 
eated  to  them.  Captain  Campbell,  who  was  at  the  time  in  Etti 
bn^h,  and  formed  a  frequent  medium  oS  communication  betw«i 
Uie  parties,  although  not  authorised  to  act  for  or  to  bind  tbe  pu 
soer,  (which  the  defenders  expressly  denied,)  wrote  the  pursuer 
these  terms,  llth  April  1820: 

*  I  am  willing  to  go  halves  in  the  advance  if  you  will  go  tl 

*  other,  OS  one  without. the  other  will  be  of  no  avail ;  and  1  shi 
<  take  care  that  proper  security  is  given,  iMtii  for  securing  principi 

*  and  interest,  and  that  we  shall  not  be  above  a  twelvemonth  outi 
■  our  money.' 

Accordingly,  Messrs  Campbell  and  Clason,  W.  S.  who  were  it 
ordinary  agents  of  the  pursuer  and  his  Jamily,  and  more  particular! 


31. 


COURT  OF  SESSION. 


^W 


.,  *£  QumpbeU^  one  af  tbe  partners  of  that  firm,  wer#  «m}d6yed  M^ec.  1888. 
^iDitfer  oo*6efcaif  ef  the  pursuer  amjl  lite  brother^  altlitfligtk  it  pJ^jJ!^>- 
Wki  by  the  defenders  tliat  Mr  J.  K.  Campbell  had  merely  Qv9rMl»c&t« 


\\kwifke  -as  a  frieMl,  and  not  as  a  man-  of  bnsinos^;  UpA  le*  ^     ^ 

ndmttde  n^   emnr^e  for  any  of  the  numerous  meeting^ 
itookpli^e  on  th^  aubjed;  prior  to  the  loan.     Mr  Cfatsoh,  it 
Merarerred,    bat  denied,  had  nothing  to  do  in  the  mattefi 
Uoewr,  hi  any  shape,  been  consulted.     On  2M  April  WSffl 
Mvtm,  ajfent  ftH*  Loofaend,  transmitted  to  Mr  J.  K.  Campbell 
•f  Lodiend*s  aiiaira,  made  up  by  himself,  from  which  it  ^p- 
tbt  *  the  pressing^  debts '  at  that  time  amounted  to  L.3700/ 
kfibbie  debts  to  I^8B50,  and  the  personal  debts  to  L.2d98,' 
is  all  debts  to    tbe    extent  of  L.I5,0009  while  the  valiie  of 
pnpert7was  stated    at  L..  18^500.     On  the  6th  of  May  1820, 
ibniD  wrote  to  Loebend  :    *  After  a  great  deal  of  discussion, 
Campbell  inqoired  if  1  had  received  from  you  a  corrected* 
111  joor  debts  ;   and    upon  my  telling  him  I  had  not,  he  said- 
srii  not  take  upon  bim,  acting  as  he  was  not  only  for  him-^ 
Wtfer  his  brother,    to  decide  what  plan  should  be  adopted' 
k  had  tbis  list,   signed  by  yourself.     I  have  therefore,  at' 
Une,  to  request  you  will,  in  course  of  post,  send  me  this  llsft, 
i^tidhyos  will  include  every  debt,  whether  heritstble  orino^- 
known  to  you,  with  interest  and  expenses,  so  far  as  you  can' 

Ob  Ae  M&  of  May,  L-oehend  wrote  Martin  :  <  I  have,  however,  - 
ths  list  you  sent,  a  copy  of  which  I  made  out  in  Edin-- 
and  I  can  see  no  material  omission  on  my  part. ' '  There  ' 
be  tome  additional  interest  or  expenses  I  am  not'aware'of ;' 
there  are  two  auma,  of  about  L.86  each,  due,  which  are  hot' 
in  tny  accounts,  and  perhaps  some  shop  aecountij.     But, 
wbole,  1  cannot  recollect  any  debt  of  much  coiiseqtiefice. 
sy,  to  cover  the  whole,  make  the  amount  In  kir'L.'I7,560 
wg,   which  is  considerably  above  what  I  owe.      Still,  my 
property  skonld  pay  this,  and  lieave  my  freehold  in' Perth-' 
moveable  subjects  entire.     I  have  no  cautionary  obliga-* 
except  for  Sir  John  Campbell  and  Melford,  and  about 
for  Archibald  Macleod  and  John  Campbell,  which  I  thinly 
le  psid  by  themselves  ;  at  least  I  think  I  know  where  ttiey 
iboAi  sufficient  for  it,  and  I  shall  endeavour  to  secure  them. 
*  I  coneeive,  however,  that  if  L.S500  was  advanced  on  the  secn^ 
vttf  af  my  landed  property,  which  would  make  in  all  L.  12,350 
^sf  heritable  debts,  without  the  interest,  there  could  be  no  diffi- 
And  I  have  no  hesitation  in  assuring  my  friends,  that  all 
■y  creditors  woold  be  satisfied  to  give  delay  for  twelve  mouths; 

vol..  XIV.  R 
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*  and  within  that  period  I  think  we  might  calculate  on  obtainiDg 
'  money,  by  a  sale  of  either  the  heritable  or  some  of  the  moveajt^le 
^  property,  to  repay  that  advance,  either  in  whole  or  in  part  at  leasts 

<  I  think  it  is  imniaterial  to  enter  minutely  into  a  detail  of  the  debts 

*  I  owe,  that  is  to  the  main  point  in  view.     I  assure  you  I  bave 

<  stated  the  utmost  sum  they  can  come  to ;  and  if  Captain  Camp« 

*  bell  and  his  brother  take  an  heritable  bond  for  this  advance  to  be 

*  made,  and  what  19  already  due  them,  no  other  person  c^m  inter-, 

*  fere  with  their  right:  they  are  completely  safe,  and  I  am  relieved- 

<  This  you  can  explain ;  but  I  will  not  press.  If  they  do  it»  I  shall, 
'  gratefully  remember  it ;  if  not,  I  shall  still  be  grateful  for  former 

<  &vours  done  me.  Time  is  pow  precious,  and  it  must  either  be 
«  done  or  not  immediately.' 

In  answer,  Martin  wrote*  ^  I  am  to-day  favoured  with  your  let- 

<  ter  of  the  9th  instant,  since  which  I  have  bad  two  meetings,  one 

*  with  Captain  Campbell,  and  the  other  with  him  and  his  agent, 
^  Mr  Campbell ;  and  I  am  now  happy  to  inform  you  that  it  is  at 
<.  lengtli  settled  that  L.d500  is  to  be  advanced  to  you,  on  your  bond 

<  and  disposition  in  security  to  Sir  Colin  and  Captain  CampbeU.^ 
y  But  the  latter  desired  me  to  inform  you,  that  it  will  be  indispen-. 

<  sably  necessary  that  the  money  required  to  pay  the  interest  of  th^ 

<  heritable  debts  be  regularly,  remitted  until  a  sale  takes  plape^ 
^  which  cannot,  at  all  events,  be  postponed  beyond  twelve  months.^ 

Before  entering  into  the  transaction,  the  pursuer  stated,  (although 
this  was  denied  by  the  defenders,)  that  he  wrote  a  letter  to.  Mr  J. 
K.  Campbell,  instructing  him,  as  agent,  to  furnish  him  with  correct 
information  of  the  amount  of  the  heritable  debts  and  incumbrances, 
on  the  estate ;  in  reply  to  which  it  was  averred  that  Mr  Campbell 
wrote,  informing  him  that  the  debts  and  burdens  on  Lochendi 
amounted  to  about  L.8000,  but  that  the  estate  was  valued  at  about 
L.  1 6,000.  The  defenders  denied  that  any  such  letter  ever  existed ;. 
and  if  any  communication  was  made,  it  rested  on  the  authority  oC 
Lochend  and  his  agent.  Relying  on  the  accuracy  of  this  prpfes-« 
sional  communication,  the  pursuer,  according  to  his  averment,^ 
advanced  L.1750,  which,  joined  to  bis  previous  advances  and  in-^ 
terest,  as  at  the  8th  June  1820,  made  the  whole  amount  in  which. 
Lochend  was  indebted  to  the  pursuer  L.3i97  :  3  :  3,  and  the. 
pursuer's  brother  agreed  ta  make  an  additional  advance.  Accord^ 
ingly  an  heritable  bond  and  disposition  in  security  for  L*5350,' 
being  the  amount  of  the  joint  advances  by  the  two  broth^n;,  was 
executed,  on  the  8th  June  1820,  in  their  favour,  and  infeftment' 
passed  on  23d  June  thereafter.  This  deed  was  prepared  in  the* 
office  of  Messrs  Campbell  and  Clason  by  Mr  J.  K.  Caqipbell,  by* 
whom  the  full  fees  exigible  fqr  preparing  it,  fpr  negotiating  the- 
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jm,  tMi  geoenliy  for  the  whole  traD«action»  were  received.    Ac^  90  Dec  1838. 
Wiuig  to  profeasioiial  practice  in  transacting  loans,  the  agents  for    ^'tf'v^ 
AticMkn  did  not  charge  separate  fees  for  meetings  and  corrc-  campMi  &o. 
IffaJJU^f  but  were  paid  an  ad  valorem  fee  on  the  loan,  -— • 

•  bus  averred  by  the  defenders^  (but  denied,}  that  it  was  no  part  ^*^**^'- 
Ik  pusoei^s  instructions  to  Mr  J.  K,  Campbell  that  he  should 
•f  the  interest  npon  the  heritable  debts  with  the  money  ad- 
;  bat,  on  the  contrary,  that  the  imderstanding  of  parties 
Alt  all  the  pressing  debts  should  first  be  discharged,  and  that 
dy  the  DMiney  paid  over  to  Lochend  or  his  agent  was  s6 
of  under  the  express  direction,  or  at  least  with  the  know^ 
of  Captain  Campbell,  who  signified  no  dissent  with  the  ap* 
of  the  money,  and  who  acted  not  only  for  himself  but  ft>r 


timriisgly,  on  the  16th  June,  Captain  Campbell  paid  over  to 
riL  Campbell  bis  half  of  the  advance,  from  which  Mr  Campbell 
a  pressing  debt  of  Lochend^s  which  he  and  the  Captain 
l|«nateed. 

»ftike  lit  of  July  1820,  Martin  wrote  Lochend :  <  I  had  a  long 
to-day  with  Mr  Campbell  quartus.     He  would  not  pay 
■oney  upon  any  other  terms  than  that  I  should  give  him  an 
to  apply  it  in  payment  of  the  debts  contained  in  that 
of  your  list  which  yon  call  pressing  debts,  amountiog  to 
:  2  :  6.     I  told  him  I  could  not  give  any  such  obligation 
iomal  reasonfl ;  Is^  Because  he  knew  the  state  of  your  affair!* 
sp  1^  you  bad  been  ascertained  to  be  inaccurate  in  regard 
Ike  debts  due  to  your  brothers-in-law,  and  therefore  might  be 
irate  in  respect  to  others,  and  that  he  was  already  aware 
vao  the  case  in  regard  to  my  own  debt^  which  you  had  stated 
IM^  believing  that  I  was  immediately  to  receive  the  L.  100 
iholniids  of  Mr  Campbell  quartns  himself,  or  in  the  hands  of 
clioat,  Sinclair,  the  messenger.     This  I  communicated  to  Mr- 
ill  long  before  the  loan  was  agreed  to ;  and  I  fieirther 
oat  to  him,  that  in  the  list  of  interest  due  on  heritable 
you  had  omitted  the  interest  due  to  me  altogether,  although 
W  not  received  a  fiirtbing  from  the  date  of  the  bond.' 
OatlM8d  of  July  Mr  J.  K.  Campbell  wrote  to  Captain  Camp- 
*  that  the  bond  has  now  come  back  from  Lochend,  and  the> 
is  BOW  wanted,  so  that  you  can  send  the  L.750  to  be  ad- 
by  Sir  Colin  on  receipt  hereof.'     In  answer.  Captain 
wrote  to  Mr  J.  K.  Campbell  in  the  following  terms : 

'  Mt  Dsab  Sir»  London^  Jtdy  17.(1 820.) 

*  Bodi  my  brother  and  myself  have  been  oat  of  t6wn  for  some 
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days  past,  or  your  letter  would  bare  been  sooner  answered.  He 
will  have  tbe  money  ready  in  a  day  or  two,  when  I  will  inform 
you  how  it  is  to  be  received.  I  suppose  you  have  made  every 
necessary  inquiry  at  the  Register- Office,  that  not  more  than  eight 
thousand  some  odd  hundreds  of  heritable  bonds  were  on  the  estate 
before  this  last  of  ours,  (meaning  the  bond  of  the  8th  of  June,)  as 
it  will  nearly  amount  to  its  value.  You  do  not  say  any  thing 
about  the  power  of  sale,  &c.  &c  in  a  year ;  but  I  suppose  you  have 
it  also.  L.l 6,000  I  do  not  think  the  value  of  the  estate;  and  Mr 
Downie  (if  it  was  him  that  offered  for  it)  may  be  assured  that, 
with  my  consent,  he  shall  not  have  it  at  tliat  price.  Mr  Lawrie 
informed  me  he  had  written  to  you  relative  to  Major  Forty's  hun- 
dred pounds,  &c.  Believe  me,'  &c  No  reply  was  received  to 
this  letter,  nor  any  search  of  incumbrances  furnished  to  the  puraoer 
or  his  brother ;  and  the  additional  advance  was  duly  remitted  to 
Mr  J.  K.  Campbell,  who  acknowledged  receipt  of  it  on  the  dth  of 
August.  On  the  25th  of  July  previous,  Captain  Campbell*wrote 
to  Mr  J.  K.  Campbell,  that  he  had  put  the  money  to  his  credit  in 
bank ;  at  the  same  time  stating,  that  he  had  received  a  letter  from 
Lochend  that  morning,  *  who  informs  me  you  had  arranged  rela- 

*  tive  to  the  payment  of  it  to  his  creditors,  which  I  am  happy  to 

<  hear,  and  I  hope  to  their  satisfaction.'  On  the  21st  of  August, 
Martin  wrote  Lochend  :  <  Your  brother-in-law.  Captain  Campbell, 

*  and  his  agent  have  just  left  me,  after  a  long  interview  on  your 

*  affairs.     Captain  Campbell  went  very  minutely  through  the  state 

<  of  debts  which  you  gave  in,  and  which  were  to  be  paid  out  of  tbe 

<  loan  by  him  and  his  brother ;  and  he  expressed  very  great  un- 

<  easiness  at  finding,  that  owing  to  the  debts  contained  in  the  list 

<  being  underrated,  and  various  items  omitted  altogether,  there 

*  will  be  a  great  deficiency  in  the  fund  provided  for  discharging 
« the  debts.    He  made  the  deficiency  about  L.700 ;  and  I  am  afraid 

<  it  will  be  more.'  The  balance  of  the  loan  was  finally  paid  by  the 
24th  of  August.  In  the  month  of  October  an  offer  of  L.  17,762 
was  made  for  the  estate,  which  was  not  accepted  of,  as  the  lowest 
price  put  upon  it  by  Lochend  was  L.18»500. 

Towards  tlie  end  of  1820  Lochend  was  made  notour  bankrupt, 
and  another  sale  having  been  entered  into  but  broken  off,  his  estates, 
on  the  9th  of  June  1821,  were  sequestrated  under  the  bankrupt 
statute,  and  a  trustee  appointed  in  common  form. 

On  the  2d  of  March  1821,  Captain  Campbell  wrote  Mr  J.  K. 
Campbell  in  these  terms :  *  May  1  request  you  will  have  the  good- 

<  ness,  with  as  little  delay  as  possible,  to  get  from  the  Register- 

*  Office  the  exact  amount  of  Lochend's  heritable  debts,  as  also  tbe 
' 'amount  of  inhibitions  taken  out  against  him,  and  their  dates,  with 
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*  viiatever  other  iDferoiatioii  yoa  can  give  me  relative  to  his  per-  80  Dee.  I8d0. 
«Mnl  debtk    Pray,  have  yoa  got  a  pover  of  sale  made  out  in     ^'^^V^^ 
^baor  of  my  brother  and  me,  as  I  think  that  was  one  of  the  terms  cgmpb^il  '/^c. 
J^iiwUch  vemade  the  last  loan?   I  find  he  intends  making  a     — 7 
•^iH^deed  in  feyoar  of  Mr  Stewart.     I  don't  know  in  that  case  N*"**'^*- 
'fimba  it  will  interfere  with  our  power  of  sale,  &9  I  am  convinced 
vitt  be  the  best  thing  for  the  creditors  to  bring  it  to  an  imme- 
SD^  even  should  it  go  for  less  than  what  it  might  bring  a 
beoce. 
Do  request  Mr  Clason  to  bring  the  afiair  in  his  hands  to  as 
Ijpeedj  an  issae  as  possible.     Believe/  &c. 
Oi  the  following  day  he  wrote  to  him  in  these  terms :   *  You 
wiB  alio  be  able  to  form  an  opinion,  whether,  from  the  state  of 
krilahle  debts  and  inhibitions,  we  were  to  make  any  farther  ad- 
ndng  the  value  at  L.  16,000,  the  probability  of  our  repay- 
I  am  aware,  if  not  sold  immediately,  there  will  be  no 
,    Pray  let  me  hear  from  you  as  soon  as  possible.'     On 
^7tkrf  March  Mr  J.  K.  Campbell  furnished  Captain  Campbell 
jfettaitate  of  the  debts  of  Lochend,  at  the  same  time  writing  him : 
i^Tnr  frvoara  of  the  2d  and  3d  curt,  came  duly  to  band,  and  I 
PimU  bave  written  you  in  coarse  of  post,  but  it  was  not  until  to- 
INhj  I  was  able  to  ascertain  the  several  particulars  you  require 
Mjieeting  the  heritable  debts,  &c.  due  by  Lochend.     Prefixed  I 
d  you  a  state,  on  which  I  have  calculated  interest  on  the  several 
Mtabie  debts,  and  debts  upon  which  inhibitions  have  been  used, 
qi  to  WhitBunday  next,  from  which  you  will  see  the  heritable  * 
Mn  will  then  amonnt  to  -  -     L.  15,578  17     S 

And  the  personal  debts,  on  which  inhibitions 
'bare  been  used,  to        .  ^  .  1,586     8     0 


^  Amounting  together  to     L.  17, 165     1     0 
'&  &r  as  I  have  been  able  to  ascertain  the 
'  other  personal  debts,  they  amount  to        -         1,438    0     0 


«  Both  together  being        L.  J  8,603     1     0 

*  On  these  last  I  could  procure  no  data  on  which  to  calculate  in- 
*tereit,  hot  I  have  no  doubt  a  good  ^eal  of  interest  is  due,  so  that 
*lfear  there  will  be  a  considerable  shortcoming  of  funds  to  p^iy 
^  tike  personal  creditors,  unless  the  estate  is  soon  sold.  In  looking 
*tver  the  search  of  incumbrances,  1  find  your  first  heritable  debt 
'a  only  called  L.1000  on  the  record,  whereas,  in  the  lists  exiii- 
^Uied  by  Mr  Martin,  it  has  always  been  called  L.1500.     The 
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«0  Dec  1838.  «  debt  to  Lady  Campbell  is  likewise  called  bat  L.500,  whereas  the 

^"^V*^    *  lists  make  it  L.900. 
C»mpb«u/&c.      *  From  the  prefixed  state  you  will  see  that  it  is  by  no  means 
— ^  ^  prudent  for  you  to  make  any  fiirther  advances  to  Lochend,  be- 

*  cause,  as  I  have  already  observed,  I  do  not  think  the  price  of  the 

*  estate,  and  other  funds,  will  be  sufficient  to  discharge  the  debts, 
'  unless  the  estate  brings  above  L.  16,000.     On  the  margin  of  the 

*  state  you  will  find  the  dates  of  the  inhibitions  affecting  the  per- 
^  sonal  debts/  On  the  12th  of  March  Captain  Campbell  wrote  in 
answer:  *  I  see  by  the  statement  whatever  we  do  for  Lochend 
^  must  be  done  without  any  prospect  of  a  return;  and  if  the  estate 
^  is  not  immediately  sold,  there  will  be  but  a  poor  chance  of  the 

*  personal  creditors  being  piud  any  thing.  It  is  to  me  quite  astooisfa- 

*  ing  that  a  man  possessing  any  degree  of  sense,  or  streng^  of 
'  mind;  could  bring  himself  to  the  state  he  has  done/  On  the  5th 
of  April  the  pursuer  wrote  Mr  J.  K.  Campbell  in  these  terms:  ^  I 

*  observe,  by  a  letter  of  yours  to  my  brother,  that  the  heritable 

*  bonds  upon  Lochend's  estate  amount  to  rather  more  than  L.  15,000, 

*  and  that  the  inhibitions  are  also  a  little  more  than  L.2000.     I 

<  therefore  wish  to  know  how  the  heritable  bonds  and  inhibitions 

*  are  to  be  classed  when  the  payment  is  to  be  made  after  the  sale 
^  of  tlie  property,  as  I  observe  that  the  inhibitions  bear  a  prior 

<  date  to  the  last  heritable  bond  granted  to  me  and  my  brother. 

*  My  impression  has  hitherto  been,  that  heritable  bonds  took  pre- 

<  cedence  of  all  inhibitions  and  other  debts,  though  of  a  later  date.' 

On  the  11th  of  April  Mr  J.  K.  Campbell  wrote  to  Captain 
Campbell :   <  Some  days  ago  I  received  a  letter  from  your  brother, 

*  Sir  Colin,  wishing  to  know  whether  the  inhibiting  creditors,  whose 
'  debts  were  prior  to  your  and  your  brother's  heritable  bond,  were 

<  preferable  to  it.  They  certainly  are  so ;  but,  as  part  of  the  debt 
«  contained  in  your  heritable  bond  was  contracted  prior  to  some  of 
^  these  inhibitions  being  used,  so  far  as  this  was  the  case  they  rank 

*  pari  passu.' 

On  the  19th  of  June  Mr  Ciason,  in  absence  of  Mr  Campbell, 
wrote  to  Captain  Campbell :  Mt  is  quite  evident  that  the  heritable 

<  bond  is  unchallengeable  to  the  extent  of  the  money  actually  paid 
'  down ;  but  if  it  can  be  proved  that  Lochend  was  bankrupt,  in 

*  terms  of  law,  at  the  time,  a  reduction  may  be  attempted  to  the  ex- 

*  tent  of  the  previous  debt,  which  was  also  included  in  the  bond/ 

On  the  18th  of  August  Mr  J.  K.  Campbell  wrote  the  Captain : 

<  Melfort  called  upon  me  yesterday,  and  mentioned  that  you  wish- 

<  ed  to  have  the  last  state  given  in  of  Lochend's  debts,  which  I 
^  now  send  you  prefixed,  from  which  you  will  see  that  it  amounts 

*  to  upwards  of  L.20,000^  and  I  am  far  from  thinking  that  it  is  per- 
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'feedjcorrecL'    In  the  affidavits  taken  by  tbe  parauer  and  bi8^1>ec.  1836. 
krthCT,  whlck  were  prepared  by  Campbell  and  Clason,  who  acted  /^^[^^el^ 
%ttetti  ooder  the  seqaedtration^  they  deponed  that  they  held  no  Campbell,  &c. 
«lkeraecarity  for  the  said  debt  except  the  bond  already  mentioned;  ^'ZZI^e 
ftrftbt,  from  the  &U  in  the  value  of  land,  and  considering  that 
^Mkend  had  previoosly  granted  eight  heritable  securities  over  his 
iMWe»  and  as  there  were,  besides,  several  inhibitions  upon  record 
\y6K  to  the  date  of  the  said  bond,  they  therefore  valued  their 
%Miiity  at  L.d500.     On  the  16th  of  January  1822  the  pursuer 
*Mle  Mr  Campbell :  *  I  observe  by  the  affidavit  that  you  only 
[*fihe  yghBt  my  brother  and  myself  have  advanced  Lochend  at 
|'L3500.     This  is  a  sad  falling  off  indeed.      I  always  thought 
^ta  estate  was  of  that  value  to  cover  more  than  he  had  raised 
^  ipro  heritable  secarity/     On  the  29th  of  October  of  that  year, 
"IfrRojr,  agent  for  the  creditors,  wrote  his  uncle,  the  pursuer: 
*FiNi  the  preceding  calculations  you  will  at  once  observe,  thdt 
^fMlare  been  misinformed  as  to  the  extent  of  previous  incum- 
'kuKswhen  yoa  advanced  your  money,  the  amount  of  princt- 
''{■il  exdnrive  of  interest,  being  at  that  date  L.9644, 12s.,  instead 

Id  Nmrember  1822,  the  estate  was  sold  to  Captain  Campbell,  by 
>blieanetion,  for  L.  12,500 ;  and  on  the  1  Itb  of  June  1828  Camp- 
bell vrote  the  pursuer :  *  A  claim  has  been  given  to  the  trustee  for 
'^jwirdebt;  but  as  the  estate  has  sold  so  far  under  what  was  sup- 
'''powd,  and  as  tbe  whole  of  the  other  heritable  debts  are  prior  to 
JWR,  both  for  principal  and  interest,  it  is  impossible  yet  to  say 
ihat  proportion  al  your  debt  will  be  got  from  the  estate ;  but  as 
mm  as  I  am  able  to  ascertain  this  I  shall  let  you  know.  I  am,'  &c« 
Od  the  1 1th  of  March  the  pursuer  wrote  Mr  Campbell :  *  I 
hare  been  sadly  used  in  all  my  transactions  with  Lochend,  but 
^pirtieidarly  so  in  the  money  advanced  by  heritable  bond,— L.3200, 
**-ai,  when  1  advanced  that  money,  I  was  given  to  understand, 
I  'frooi  yoor  researches  in  the  Register-Office,  that  only  L.8000  was 
I** wed  upon  his  property,  otherwise  I  never  should  have  advanced 
\  ^aoe  penny.'  In  answer,  Mr  Campbell  wrote:  ^  You  certainly 
'  '  knre  been  very  ill  used  by  him ;  at  the  same  time  I  must  say,  when 
'yvaand  yonr  brother  advanced  him  the  money  on  heritable  seen- 
'rity,  there  were  no  more  burdens  on  the  estate  than  L.8000;  but 
,  '  the  interest  on  that  debt  has  made  it  swell  up,  and  Lochend  and 
I  '  hit  igent,  contrary  to  express  agreement,  did  not  apply  the  money 
*tLey  got  to  pay  the  inhibiting  creditors,  which  was  partly  the 
*eo!»fitioD  on  which  you  and  .your  brother  gave  it.'  In  a  letter 
C^  the  poTsoer  to  Mr  Roy,  dated  17th  September  1823,  he  stated: 
'Voawill  also  observe,  that  at  the  time  I  advanced  my  money 
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so  Dec.  183a  *  Only  L.8000  was  raised  upon  Lochend's  property.'  In  a  question 
^*^V^^    relative  to  the  purchase  of  Locbend's  stocking,  Captain  Campbell, 

^mpbell,  &c.  '"  a  liolograpb  note,  wrote,  *  Tbere  can  rest  no  doubt  as  to  our 
*  idea  of  Lochend's  solvency,  as  we  lent  him  L.3500  in  1820,  to 

narrauve.       ^  p^^  ^g  8ome  personal  debts  that  were  then  pressing ;  and  if  land 

*  had  not  so  materially  been  depressed  in  value,  his  whole  creditors 

<  would  have  been  paid.'  On  the  10th  of  February  1825,  the  pur- 
suer wrote  to  Mr  J.  K.  Campbell :  <  I  am  obliged  now  to  write 
^  you  on  rather  an  unpleasant  subject,  as  it  appears  that  little  or  no 

*  part  is  to  be  expected  of  mine  and  my  brother's  loan  of  L.52M)  to 

*  Lochend,  the  greater  part  of  which  was  advanced  in  consequence 
^  of  your  representation  of  the  state  of  incumbrances.      It  is  a 

<  very  awkward  business,  and  although  I  cannot  afford  to  suffer  a 

*  loss  of  such  magnitude,  for  which  I  am  in  nowise  to  blame,   I 

<  wish  it  settled  in  whatever  way  is  least  unpleasant  to  you,  in  court 

<  or  out  of  court,  that  may  do  justice  between  us.' 

In  the  scheme  of  ranking  made  up  under  the  sequestration,  it 
appeared  that  the  heritable  burdens  affecting  the  lands  prior  to  tbe 
bond  in  favour  of  the  pursuer  and  his  brother  much  more  than  swal- 
lowed up  the  whole  of  the  price,  and  on  investigation  it  appeared 
that  there  were  numerous  debts  affecting  the  estate,  and  appearing 
on  the  public  records,  beyond  the  amount  communicated  to  the  pur- 
suer. His  statement  on  this  subject  was,  that  there  stood  upon  the 
record  preferable  heritable  bonds  to  the  extent  of  nearly  L.9000, 
•  which,  with  interest,  accumulated  to  the  date  of  the  payment  of  the 
price  of  the  lands,  amounted  to  nearly  L,25i9y  and  that  there  were 
preferable  debts  secured  by  inhibition,  and  which  had  not  been 
communicated  to  him,  to  the  extent  of  L.2d,243.  Of  these  inhi- 
bitions there  was  one  which  had  been  used  upon  the  dependence 
of  an  action  for  L.20,000,  which  was  discharged  in  1830,  after  ab- 
solvitor had  been  obtained  in  the  action,  but  the  rest  of  these  debts, 
viz.  L.3240,  were  made  effectual  in  the  ranking.  Although  the 
pursuer  was  ranked  pari  passu  with  the  inhibiting  creditors  for  that 
part  of  the  sum  contained  in  the  bond  which  consisted  of  advances 
made  prior  to  the  inhibitions,  and  drew  a  dividend  thereon,  yet, 
according  to  his  statement,  he  drew  nothing  whatever  for  his  addi- 
tional advance  in  1820,  but  was  entirely  excluded  by  these  prefera- 
ble claims. 

In  1825,  the  pursuer  brought  the  present  action  against  Messrs 
Campbell  and  Clason,  afterwards  transferred  against  Mr  Campbell's 
daughter,  in  which,  on  the  narrative,  that  from  the  information  fur- 
nished to  him,  and  relying  on  the  professional  skill  and  experience 
of  the  defenders,  and  on  their  diligent  and  faithful  discharge  of  their 
professional  duty,  he  was  induced  to  enter  iuio  the  foresaid  loan 
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tnntaction;  and  the  defenders  hayitig  neglected  to  apply  the  advan-  ^  D*^  ^838. 
ces  made  in  ezdoction  4^  the  inteceft  uponthe  heritable  debts,  abd    ^^^i^^^ 
baviog  failed  to  obtain  a  proper  search,  of  incumbrances,  and,  in  c^pbeii/&c. 
consequence  of  misrepresenting  the  true  state  of  the  security,  the      — 7 
piasaer  bad  not  obtained  payment  of  his  bond  out  of  the  estate,    *'''^^^' 
and  that  the  defenders  are  therefore  liable  to  him  for  the  <  haill 
loss  and  damage  incurred  by  him,  in  consequence  of  the  miscon- 
duct and  gross  negligence,  and  breach  of  professional  duty  of  the 
said  defenders,  or  at  least  of  the  said  John  Kirkpatrick  Campbell, 
in  the  premises,  particularly  in  furnishing  gro^ly  erroneous  and 
inaccurate  information  respecting  the  debts  and  incumbrances  af- 
fecting the  estate  of  Locbend,  and  in  not  taking  means  to  secure 
tbe  application  of  the  loan  to  the  extinction  of  prior  debts  and  in- 
cumbrances affecting  the  estate.'  The  summons  concluded,  tliat  the 
defenders  *  should  be  ordained  to  make  payment  to  the  pursuer  of 
the  sum  of  L.4000  sterling,  or  such  other  sum,  less  or  more,  as  shall 
be  ascertained  to  be  the  loss,  damage  and  expense  incunred  or  to      ^ 
be  incurred  in  any  manner  of  way,  in  and  through,  or  consequent 
upon  the  incorrect  information  transmitted  by  them,  the  said  de- 
fenders, or  by  the  said  John  Kirkpatrick  Campbell,  as  aforesaid, 
or  in  and  through  the  non-application  of  the  said  loan  towards 
extinction  of  the  incumbrances  stated  by  them  to  affect  the  said 
hmds,  or  generally  in  and  through  the  gross  breach  of  professional 
duty  and  negligence  of  the  said  defenders,  or  either  of  them  ;  or 
at  least  the  said  defenders  ought  and  should  be  decerned  and  or- 
dained to  make  payment  to  the  pursuer  of  the  sum  of  L.1750  ster- 
ling, advanced  by  the  pursuer  in  manner  therein  libelled,  and  of 
the  legal  interest  thereof  from  and  dnce  the  said  8th  day  of  June 
1821,  and  till  paid/ 

The  pursuer  pleaded — 1^  The  defenders  undertook  in  their  Pursuer** 
social  capacity,  or  at  least  the  late  Mr  J.  K«  Campbell  undertook  a     ^^ 
proper  professional  employment  in  the  matter  of  the  loan  in  question, 
and  tl^ey  or  be  having  committed  professional  negligence  and  breach 
of  duty,  the  pursuer  is  entitled  to  reparation  for  the  loss  thereby  oc- 
casioned. 

2cf,  The  pursuer  is  entitled  to  claim  the  whole  sum  concluded  for, 
or  such  part  thereof  as  shall  be  shown  to  be  the  amount  of  the  whole 
damage  and  expense  occasioned  by  the  negligence  and  breach  of 
duty  libelled  on.  In  any  event,  the  pursuer  is  entitled  to  claim  the 
whole  amount  of  the  new  advance  made  by  him  in  1820,  which  has 
been  enUrely  lost  to  him,  and  which  would  not  have  been  made, 
had  he  not  been  misled  by  the  erroneous  information  communicated 
to  him. 


266  DECISIONS  OF  THE  No.  Sb. 

fiO  Dec.  1838.      The  parties  were  at  variance  as  to  the  understanding  in  wliich 

\^^^!^    the  transaction  had  been  entered  into :  the  statements  of  the  de- 
Campbell  V,  mi         •  •  I  • 

CamptMiu  &€•  fenders  generally  were  these :  l^^.  That  this  was  not  a  loan  in  or- 

TT^,      dinary  circnmstances,  or  in  which  a  first-rate  or  eligible  security  was 

Pleas.  expected ;  but,  on  the  contrary,  it  was  a  friendly  measnre,  intended 

for  the  immediate  relief  of  Lochend  from  certain  pressing  claims  at 

the  instance  of  his  personal  creditors. 

2if,  That  in  the  course  of  the  various  meetings  of  the  parties  prior 
to  the  loan  Lochend  had  exhibited  a  state  of  his  affairs,  on  the  ac- 
curacy of  which  the  pursuer  and  his  brother  entirely  relied  in  mak- 
ing the  advance,  and  the  amount  of  heritable  debts  was  therein  cor- 
rectly stated. 

Qdj  The  state  of  debt  furnished  by  the  defenders  on  the  7th  of 
March  18^1,  to  enable  the  pursuer  and  his  brother  to  judge  of  the 
propriety  of  a  further  advance,  was  quite  correct ;  and  that  the  pur- 
suer all  along  knew  that  the  estate  was  largely  burdened,  and  that 
'  its  value  must  eventually  depend  on  the  state  of  the  market  when 
sold. 

4^/i,  No  inaccurate  information  or  misrepresentadons  were  made 
by  the  defenders,  but  the  loss  has  arisen  from  the  depreciation  of 
the  value  of  land,  and  the  inadequate  price  obtained  for  the  estate, 
besides  the  expenses  of  the  sequestration,  which  amounted  to 
L.2000. 

5M,  With  reference  to  the  letter  of  the  17th  July  1820,  it  merely 
intimated  a  supposition  on  the  part  of  Captain  Campbell,  that  in- 
quiries had  been  made  to  see  that  not  more  than  L.8000  of  heritable 
bonds  affected  the  estate  prior  to  the  loan,  and,  in  point  of  fact,  the 
heritable  bonds  did  not  at  that  time  exceed  that  sum. 

6th^  From  the  insufficiency  of  one  of  the  securities,  the  amount 
of  preferable  heritable  debt  was  L.IOOO  less  than  the  sum  contained 
in  Lochend's  state,  on  the  accuracy  of  which  the  advances  were 
made. 

7ihf  The  pursuer  was  ranked  pari  passu  upon  the  balance  of  the 
fund,  along  with  the  creditors  who  had  used  the  inhibitions,  whose 
debts  were  known  to  the  pursuer,  and  were  included  in  the  list  of 
debts  furnished. 

8/A,  The  pursuer  not  only  stated  no  objection  for  a  long  time 
after  he  was  fully  aware  that  there  would  be  a  deficiency,  hot  con- 
tinued to  employ  the  defenders  till  1825. 

9^^,  The  only  debt  secured  by  inhibition  which  actually  afl^cted 
the  ranking  amounted  to  L.1245. 

The  defenders  accordingly /^fea^fed — Ist^  There  was  no  proper 
professional  employment,  except  in  the  preparation  of  the  bond  and 
infeftment ;  and  these  being  admittedly  valid,  no  liability  for  any  loss 
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fmli  ittdi  iB  the  defenders,  even  sopposing  the  security  to  bave  2a  Dec.  1838. 
ImML  ^^-^/^ ^ 

2d;  Hie  porsaer  having  relied  entirely  on  tbe  infomiation  of  campbeu/ftc 
~  Unielf  as  to  the  state  of  his  affiiirs,  no  daim  for  reparation     — ^ 

ilkt  io88  cao  be  inmted  in  against  tbe  defenders,  on  tbe  ground  ^^  °  *^ 


tke  amoont  of  ineumbrances  was  larger  than  tbe  pursuer  under- 
lie The  eircumstances  under  wbieh  tbe  advance  was  made  take 
alci^lber  out  of  tbe  class  of  a  party  lending  money  to  a 
aad  employing  a  man  of  business  in  the  ordinary  course, 
the  purpose  of  investing  it,  and  consequently  tbe  ordinary  re- 
[ifpoBdMlities  which  might  otherwise  be  incurred  by  a  law  agent,  id 
mt  erent  of  tbe  prior  heritable  burdens  not  having  been  accurately 
hMiluued  by  him,  do  not  here  arise. 

;  4A,  The  pursuer,  by  his  subsequent  conduct,  when  aware  of  th# 
|haW  might  sustain,  having  homologated  every  thing  that  had  been 
f-tm^wad  thus  proved  his  satisfaction  with  Mr  J.  K*  Campbell,  can- 
Mtaamaintain  his  demand  against  him  on  the  gpround  of  profes- 
■AalKgligence. 

-  M,  The  claim  is  groundless,  because,  in  point  of  feet,  the  prior 
'Mndes  affecting  tbe  estate  were  not  greater  than  the  pursuer 
m  petfeetly  aware  of,  and  in  particular  the  heritable  bonds,  for 
ikt  aiDoant  of  which  alone  the  pursuer  has  pretended  that  be  relied 
^»  the  iaformation  of  Mr  J.  K.  Campbell,  did  not  exceed  tbe 
•■  all  aioog  stated  to  the  pursuer  and  his  brother,  who  acted  for 


M,  At  the  date  of  tbe  bond,  taking  the  value  of  the  estate  aa 
M'oated  by  the  pursuer  and  his  brother,  tbe  security  was  perfecdy 
tapie  and  saffident,  and  there  is  no,  ground  for  pleading  that  thd 
|Mi«rwoa]d  not,  upon  that  security,  have  made  the  loan,  although 
k  bad  known  of  the  incumbrances,  of  which  he  now  pretends  to 
^  been  ignonint. 

7A,  in  eeosidering  the  sufficiency  of  the  pursuer's  security,  the 
dd  adianees  which  previously  stood  upon  personal  security  must 
^  thfovn  OQt  of  view ;  for  it  is  only  as  respects  the  new  advance 
dat  fall  aeeurity  was  made  a  condition  of  granting  it,  although 
'^^^■Meii  it  iras  aa  object  to  get  the  old  advance  included  in  it,  and 
^t  the  beat  of  it. 

It  vai  stated  at  the  bar  by  the  defender's  counsel,  that  the  action 

^  ^oly  iadsted  in  against  Mr  Campbell's  daughter,  as  his  repre- 

tcaia^. 

wea  haviag  been  prepared,  tbe  case  was  sent  to  the  Jury  Court  j 
^t  QD  the  suggestion  of  the  Lord  President,  it  was  remitted  for 
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SO  Dec.  1838.  decision  to  the  Court  of  SeftBion ;  and  having  been  remitted  to  the 
^^••V^^    Lord  Ordinary,  his  Lordship,  on  the  28th  of  June  1837,  pronounced 

cZ^i'ic.  tl"*  ^'lowing  interlocutor  : 

*  The  Lord  Ordinary  having  heard  parties'  procurators,  and  con- 
sidered the  whole  process  and  productions,  finds  that  the  defender, 
the  late  John  Kirkpatrick  Campbell,  one  of  the  partners  of  the 
company  of  Campbell  and  Clason,  was  employed  by  the  pursuer 
and  by  his  brother.  Captain  Patrick  Campbell,  to  carry  into  effect 
a  loan  which  these  parties  had  agreed  to  make  to  their  brother-in- 
law,  Mr  Campbell  of  Lochend,  upon  heritable  security :  Finds, 
that  the  said  heritable  security  was  accordingly  prepared  by 
Messrs  Campbell  and  Clason,  the  defenders,  and  charged  in  their 
accounts  at  the  usual  rates :  Finds  it  is  not  proved  that  the  de- 
fender, the  said  John  Kirkpatrick  Campbell,  or  the  company  of 
Campbell  and  Clason,  were,  previously  to  the  advance  of  the 
meney  on  the  said  security,  relieved  by  their  employers  from  the 
obligation  to  take  the  usual  precaution  of  searching  the  records, 
forming  an  essential  part  of  the  duties  of  a  professional  adviser  in 
mrtih  transactions:  Finds  it  not  averred  by  the  defenders  that 
any  such  search  of  records  was  made  by  them  before  the  said 
transaction  was  completed :  Finds,  that,  in  consequence  of  the  io- 
adequacy  of  the  price  obtained  for  the  lands  on  which  the  heri- 
table security  was  granted,  the  pursuer  has  been  unable  to  recover 
payment  of  the  money  advanced  by  him :  Finds,  that,  in  these 
cifcumstances,  the  present  summons  has  been  raised  by  the  pur- 
suer on  two  grounds  ;^«/,  that  the  defender  or  defenders  had 
failed  to'  inform  die  pursuer  of  the  nature  and  amount  of  the  debts 
preferably  affecting  the  estate  ;  and,  secondly^  that  the  defenders 
Undertook  to  secure  the  application  of  the  sum  advanced  to  the 
payment  of  debts  preferably  affecting  the  estate,  and  had  failed  to 
do  so:  Finds,  that  the  leading  conclusion  of  the  action  is  for  the 
loss  incotred  by  the  pursuer,  in  consequence  of  the  alleged  breach 
or  negleot  of  duty  by  the  defenders  as  aforesaid :  Finds,  in  regard 
^to'the  fif%t  grouad  of  action,  that,  in  the  special  circumstances  of 
this  case,' as  established  4)y  the  conrespondence,  the  pursuer  has 
Hot  proved  that  the  loss  or  damage  arising  from  the  transaction  is 
impatable  to  the  faUirre  of  the  defenders  to  make  the  usual 
searches  of*  the  records  before  the  transaction  was  entered  into : 
and  finds,  in  regard  to  the  second  ground  of  action,  that  the  do- 
cuments and  correspondence  forming  the  evidence  in  the  cause 
are  negative  of '  the  averments  of  the  pursuer;  and  therefore  as- 
soilzies the  said  defenders  from  the  conclusions  of  the  action,  and 
decerns :  Finds  the  said  defender^  entitled  to  expenses,  and  allows 
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*m  acoooQt  thereof  to  be  given  in,  and  to  be  taxed  by  the  Audi-  SO  Dec.  1838. 

^'  Campbell  ». 

iVbfe. — *  The  defender,  Mr  Campbell,  was  employed  by  the  pur*  Campbell,  &c. 
•wr  and  his  brother,  then  Captain  Patrick' Oimpbell,  to  carry  ^^ 
^tboogh  a  loan  on  heritable  8ecority«  .  The  proBumption  of  eoune 
*a^  tkat  they  were  employed  on  the  usual  .understanding  as  to  iheir 
I  ^pfaskmal  daty,  and  that  presumption  is  confirmed  by  their  ac- 
^cwBt  diarging  the  usual  rates  for  their  services*  There  is  no 
'cfUeiiee  that  they  were  dispensed  from  the  performanee  of  any 
*prt  of  those  duties.  On  the  contrary,  it  appears  from  the  letter 
*ifcke  17th  July  1820,  from  Captain  Patrick-Campbell,  who  took 
'the  principal  charge  of  the  matter,  that  he  relied  lOn  inijuiries 
*Wiii^  been  made  at  the  Register*office,  to  ascertain  how  faw  the 
^otiBited  value  of  the  estate  would  support  the  preferable  burdens 

*  lino  increased  by  the  proposed  Joan.  It  is  true  the  letter  only 
^WBtuDfl  *  heritable  bonds,'  but  the  object  of  the  writer  is  suffi- 
^deidydear  froas  the  context.  Had  the  transaction  been  followed 
^Mtatbe  usoal  way,  and  had  the  money  been  .paid-ov^r  to  the 
*knsver,  and  the  application  of  it  left  entirely  at  his  discretion, 
^Mwwld  have  been  difficult  for  the  defenders,  in  the  event  of  a 
'iftttteoming  occasioned  by  preferable  debts  standing  on  the  re- 
*ciid,  and  not  communicated  to  the  lender,  to  screen,  themselves 
'fcoa  the  liability  to  make  good  the  loss  arising  from  that  defi- 
•oescy. 

*  But  this  was  not  the  course  followed  here.  It  is  proved  that 
^tke  lenders  made  the  advance  for  the  purpose  of  relieving  the 
'Wrrowerof  his  *  pressing  debts;'  and  they  stipulated  for,  and 

aetoally  exercised  the  right  of  controlling  the  application  of  the 
*ina  so  borrowed.  For  the  Lord  Ordinary  considers  it  to  be  suffi- 
^aesdy  proved,  indeed,  it  was  hardly  denied  at  the  debate^  that, 
*b  this  particular.  Captain  Patrick  Campbell  acted  not  only  for 
'  Uoself  but  for  his  brother»in-law,  the  pursuer.  Accordingly,  the 
'tecmd  issue  for  the  pursuer  was  abandoned,  and,  indeed,  it  was 
'ewpletely  negatived  by  the  evidence.     And  the  question  arises, 

*  vhsdier,  in  the  special  circumstances  of  this  case,  the  pursuer  has 

*  pored  the  loss  and  damage  to  have  arisen  from  the  failure  of  the 
^defenders  to  search  the  records  previously  to  the  advance  of  the 
'■oney?  This  Cailure  is  of  importance  only  in  regard  to  the  inhi- 
*Utions;  for  the  Lord  Ordinary  thinks  it  is  proved  that  the 
'  pvties,  or  at  least  Captain  Patrick  Campbell,  who  acted  for  both, 
'  v»  appiised  of  the  amount  of  the  heritable  bonds  before  the 

*  Boney  was  ad?anced.  And  in  regard  to  the  inhibitions,  the  Lord 
^Or&ary  cannot  adopt  the  argument  of  the  pursuer,  that  the 
^  ample  &ct  of  the  inhibitions,  to  a  large  nominal  amount,  appear- 
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SO  Dec.  1838.  <  in^  oo  th«  register,  is  sufficient  to  render  the  defenders  liable  for 

^*'^V^*^    *  the  whole  debt,  though  the  greater  part  of  those  inhibitions  were 

€«Dpb«ii,  &0.  '  ^^  °^  avail,  and  were  practically  extinguished  long  before  the 

*  money  was  advanced  by  decreets  of  absolvitor  in  the  actions  on 

*  which  they  were  laid.  In  tbe^riv^  place.  His  doubts,  whether  the 
'  liability  of  an  agent  for  a  mere  failure  to  search  the  records,  oih 
.'attended  by  any  evidence  of  an  intent  to  deceive,  can  be  carried 

*  farther  than  an  implied  or  constructive  warrandice,  that  the  estate 

*  is  free  from  available  burdens,  or  can  be  extended  to  an  absolute 
>  warrandice  of  the  debt,  in  the  event  of  a  deficiency  of  value  or 

*  supervening  eviction,  on  a  ground  independent  of  those  available 

*  burdens,  and  which  the  search  of  the  records  could  not  have  dis- 
'  closed.     Secondly,  He  does  not  think  that  this  ground  of  action  is 

*  admissible  under  the  present  summons.     It  is  clear,  from  the 

*  passage  at  the  middle  of  p.  4,  that  the  ground  of  action  here  is 

*  loss  arising  from  the  amount  of  *  incumbrances  actually  affecting 
*^  the  estate  at  the  period  of  the  loan,'  and  continuing  to  affect  it  at 

<  the  period  of  the  sequestration,  independently  of  other  incum*^ 

*  brances,  such  as  *  inhibitions  used  on  depending  actions  against  the 
<<  said  John  Campbell,  which  proved  in  the  end  ineffectual  to  at* 
**  tach  the  estate,  in  consequence  of  the  said  John  Campbell  ob« 
<<  taining  decrees  of  absolvitor.' 

<  Now,  this  being  the  ground  of  action,  and  the  nature  of  the 

*  liability  sought  to  be  enforced,  the  Lord  Ordinary  does  not  think 

<  it  proved  in  this  case  that  the  loss  has  arisen  from  the  defender's 

*  negligence  or  breach  of  duty.     For  whatever  may  have  been  the 

*  case  as  to  the  original  loan,  the  special  application  of  the  sum  so 

<  advanced  was  not  made  in  any  reliance  on  the  professional  opinion 

<  of  the  defenders,  or  either  of  them.     The  whole  of  this  part  of 

<  the  transaction  was  managed  by  Captain  Patrick  Campbell,  who 

*  is  proved  by  the  documents  in  process  to  have  had  repeated  con-' 

*  saltations  with  th^  borrower's  agent,  on  the  nature  and  amount 

<  of  the  borrower's  other  debts,  who  may  fairly  be  presumed  ta 

<  have  been  informed  of  the  inhibitions,  the  amount  of  which  was 

<  at  that  time  known  to  Mr  Martin,  the  borrower's  agent;  and 

<  who  seems,  in  his  selection  of  the  debts  to  be  paid  off  by  the  loan,- 

<  to  have  waived  all  consideration  of  the  security  of  himself  and  bis 

<  brother,  and  to  have  been  moved  exclusively  by  the  consideration^ 

<  of  the  pressure  which  it  was  most  important  for  his  brother^in^ 

<  law,  the  borrower's  comfort,  to  be  relieved  of.     Indeed,  it  is 

*  proved  that  Captain  Campbell  insisted,  contrary  to  the  sugges-' 

*  tion  of  the  agents,  on  payment  of  various  debts  purely  personal ; 

<  and  that,  although  this  application  left  unprovided  for  the  arrears 

<  of  the  interest  of  the  heritable  bonds,  of  which  he  was  confessedly* 
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fiffnmA.   CoBsidering  then  the  Tery  special  circaiastances  of  this  20  Dec.  1838.' 
loRy  in  panicnlar,  that  the  lenders  had  the  control  of  the  money.  ^^"^^^^^ 

'tilt  !•>  «i  1  Campbell  v. 

iamnoed  to  the  borrower,  that  the  loss  seems  mainly  to  have  campbeii.  &c. 
horn  the  way  in  which  they  exercised  that  consent,  and  TT^ 
it  was  not  exercised  on  the  professional  responsibility  of  the 
the  Lord  Ordinary  does  not  think  that  the  pursuer  has 
the  connection  between  the  loss  and  the  omission  im*. 
le  to  the  defenders  previous  to  the  advance  of  the  money*. 
JuKsrdingly,  it  ia  to  be  observed  that  Captain  Campbell,  wha 
Che  acting  party  in  the  whole  transaction,  both  for  himseli 
Ui  brother^  does  not,  during  the  whole  correspondence,  make 
aGghtest  complaint  of  there  having  been  any  neglect  of  duty 
It  ^  part  of  the  defenders.  On  the  contraryi  in  his  letters. of 
aaddd  March  1821  to  the  defender,  Mr  Campbell,  he  asks 
defeoder  to  get  from  the  Register-Office  an  exact  account  of 
l^Ae  heritable  debts  and  inhibitions,  for  the  purpose  of  ascertainn 
4i{ihether  it  would  be  safe  for  himself  and  bis  brother  to  make 
{flif  farther  advances.  Neither  can  it  be  thrown  out  of  view,  that 
^'ittoigb  the  parauer  was  informed,  as  early  as  the  month  of  April 
JI8Z1,  (see  letter  of  the  pursuer  to  the  defender,  of  5th  April 
^1681,  and  parsuer's  letter  to  Captain  Campbell,  of  the  Uth 
'*  April,)  not  only  of  the  existence  of  the  inhibitions,  but  of  the 
>kpl  effect  of  tkem,  upon  his  own  heritable  security,  he  never 
f.mm  to  have  made  any  complaint  upon  the  subject  until  the 

*  Uth  of  March  182d|  (see  letter  of  that  date,  p«  81,  defenders' 
^Appsadix,)  and  he  made  no  demand  on  the  defenders  on  that 
^pssad,  antil  the  10th  February  1825,  and  that  long  after  vari* 
^ssiproceedings»  in  which  the  defender  had  been  professionally 
.^ssd  csafid^itially  consulted  concerning  the  affairs  of  the  debtor, 
r^&SQ  bankrupt,  and  in  which  a  regard  for  his  own  security  might. 
Jtsfe  dictated  a  very  different  course,  had  he  been  duly  apprised 

*  Ast  there  was  any  intention  of  rendering  him  liable  for  any  part' 
i '  rf  tke  Isan  in  question. 

'  Upoa  the  whole,  then,  while  the  Lord  Ordinary  does  not  mean' 

:  *is  the  slightest  degree  to  trench  on  the  general  rules  touching  tbe^ 

^Urility  of  professional  persona  for  the  consequences  of  the  vio« 

^htioQ  or  neglect  of  their  professional  duty,  he  does  not  thint 

^tiati  oader  the  very  special  circumstances  of  this  case,  and  a  fair 

*  esaideration  of  the  voluminous  correspondence  forming  the  evi- ' 
'deooe,  the  pursuer  has  made  out  his  case.' 

fiolh  parties  ndainied.    At  advising — 

Xrfvd  iVeiutal.— I  am  sure  the  Court  will  be  of  opinion  with  opinion  of 
^  that  1  did  right  in  su^^^ting  to  the  parties  to  withdraw  this  ^"^ 


272  DECISIONS  OF  THE  No,  Q9. 

20  Dec.  1838.  CBBe  from  the  jury,  as  being  in  its  shape  quite  unsuited  for  jurjr 
>«^V"*^    triah 

^"P^JJ  ^'         Lord  Critties. — I  concur  in  the  propriety  of  the  course  recom- 
'     '  mended  by  the  Court,  and  adopted  by  the  counsel,  of  withdrawing 

Opinion  of  ij^jg  ^^^^^  fp^m  the  jury,  as  it  is  not  appropriate  for  their  decision. 
I  roust  say  that  the  difficulty  which  I.  originally  felt  in  making  up 
my  opinion  in  it,  has  been  banished  on  further  consideration  of  the 
circamstances.  I  cannot  but  lament  the  situation  of  Miss  Camp- 
bell ;  but,  though  with  regret,  I  must  decide  against  her.  1  oon^ 
ceive  it  to  be  the  bounden  duty  of  an  agent  employed  to  lend  mo- 
ney to  search  the  record  for  the  incumbrances  which  may  exist  on 
the  estate,  and  on  which  the  money  is  to  be  lent ;  and  I  do  not 
conceive  that  the  agent  for  the  lender  can  say  that  he  was  not 
under  an  obligation  to  do  so,  because  it  had  been  already  done  by 
the  agent  for  the  borrower.  I  think  it  is  the  duty,  the  bounden 
duty,  of  the  lender's  agent  to  make  the  search,  and  to  communicate 
the  result  to  his  client;  and,  accordingly,  it  was  upon  that  principle 
that  we  lately  decided  the  case  of  Donaldson  from  Haddington, 
(dd  March  1836.)  There  the  action  was  brought  by  Miss  Hal- 
dane  against  her  agent,  Donaldson,  to  have  him  found  responsible, 
not  for  having  omitted  to  make  a  search,  for  that  was  done,  but 
for  neglecting  to  communicate  the  result  of  it  previous  to  the  loan  ; 
and  in  that  action  she  was  successful.  Now,  if  an  agent  neglects 
either  to  make  the  search,  or  to  communicate  the  result  of  it,  what 
remedy  is  there  after  the  money  is  lent  ?  I  think  the  legitimate 
and  proper  remedy  is,  that  his  employer  should  be  endtled  to  come 
a  week  after  the  loan,  and  say,  You  have  not  given  me  full  infor- 
mation previously  to  my  having  paid  the  money ;  you  must  there- 
fore give  me  full  restitution,  by  placing  me  in  the  same  situation  as 
if  the  money  had  never  been  lent,  so  that  I  may  lose  nothing. 
I  agree  with  the  Lord  Ordinary  when  he  says  in  his  note, 

*  There  is  no  evidence  that  they  were  dispensed  from  the  perfor- 

*  mance  of  any  part  of  those  duties.     On  the  contrary,  it  appears 

*  froni  the  letter  of  the  17th  July  1820,  from  Captain  Patrick 

*  Campbell,  who  took  the  principal  charge  of  the  matter,  that  he 

*  relied  on  inquiries  having  been  made  at  the  Register- Office,   to 

<  ascertain  bow  &r  the  estimated  value  of  the  estate  would  support 

<  the  preferable  burdens  when  increased  by  the  proposed  loan,     it 

*  is  true  the  letter  only  mentions  <  heritable  bonds,'  but  the  object 

*  of  the  writer  is  sufficiently  clear  from  the  context    Had  the  trans- 

<  action  been  followed  out  in  the  usual  way,  and  had  the  money 

*  been  paid  over  to  the  borrower,  and  the  application  of  it  left  en- 
^  tirely  at  his  discretion,  it  would  have  been  difficult  for  the  de- 

<  fenders,  in  the  event  of  a  shortcoming  occasioned  by  preferable 
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*  debts  standing  on  the  record,  and  not  commantcated  to  the  lender,  80  Bee.  1838. 

*  to  screen  themselTes  from  the  liability  to  make  good  the  loss     "^^v^^ 

*  arising  from  that  deficiency/  SSKl  &c 

I  think  It  is  clear  that  the  object  of  Captain  Campbell  was  to  --— 
Moertain  all  the  heritable  burdens  which  went  to  diminish  the  jse-  ^^"  ^ 
swity  which  he  anticipated.  This  would  have  been  his  duty,  even 
if  he  had  been  left  to  himself;  but  here  we  find  the  agent  bad  ex- 
piess  instroctions  to  ascertain  the  amount  of  the  incumbrances; 
and,  looking  to  the  facts  of  the  present  case,  we  find  that  Camp- 
bell of  Locbend  had  brought,  himself  into  difficulties  from  a  desire 
sf  speculation,  which  in  him  was  incurable.  His  brothers,  gene- 
loos  and  honourable  men,  were  willing  to  assist  him  by  the  loan  of 
awney  on  the  security  of  his  estate,  but  they,  very  properly,  wished,' 
before  entering  on  the  transaction,  to  ascertain  how  the  estate  stood  t 
far  if  it  was  overburdened  already,  their  generosity  would  be  use-' 
len^  and  they  would  only  be  nmking  a  futile  attempt  to  assist  their 
brother  to  their  own  great  detriment  Does,  it  lessen  the  respon- 
nUlity  of  the  agent  they  employ,  that  they  entertain  this  intention 
of  aasisting  their  brother,  in  the  knowledge  that  there  were  prior 
securities  over  the  estate?  Does  the  knowledge  of  this  justify  the 
i|;ent  for  these  gentlemen,  the  one  a  sailor,  the  other  a  soldier,  for 
n^ecting  to  ascertain  the  amount  of  the  prior  incumbranees  ? 
Quite  the  reverse.  It  is  said  that  the  agent  made  no  charge  for  a 
search,  and  that  his  employers  must  have  known  that  none  had 
been  effected;  but,  in  the  circumstances,  it  would  have  been 
ngnery  if  any  charge  had  been  made,  and  it  will  not  relieve  them 
from  their  responsibilities.  It  is  said  that  Captain  Campbell 
did  not  require  a  search.  I  know  that  gentleman  to  be  as  accom- 
plished a  railor  as  ever  stepped  from  stem  to  stern ;  but  I  believe 
that. he  knows  as  little  about  searches,  or  the  different  kinds  of  real 
burdens,  as  I  do  about  a  ship  of  the  line  or  a  fleet  of  men  of  war*. 
Mo  doubt  he  may  know  more  now,  for  he  has  had  the  trial  voyage, 
and  we  see  that  he  first  inquires  about  heritable  bonds,  and  then 
shoot  inhibitions ;  but  at  first  he  was  totally  ignorant  of  all  such 
natters;  and  in  these  circumstances  bb  brother  and  he  proposed  to- 
■ake  this  loan ;  and  I  think  the  agent  is  liable  for  the  loss  which - 
they  have  sustained  from  his  gross  neglect  in  £euUng  to  make  the- 
eoaunjonieations  to  them  which  he  was  bound  to  have  made,  and 
tberefdre  that  be  ought  to  replace  them  in  the  same  situation  as  if • 
they  had  not  entered  into  it.  An  extraordinary  defence  has  been- 
■ade,  founded  on  some  letters  from  the  deceased  agent  of  the  bor-' 
isver  to  his  client.  I  have  great  doubts  if  this  evidence  was  com- 
petent I  think  the  letters  were  of  a  nature  of  confidential  com- 
Bonicadons,  and  the  statements  which  are  there  made  by  the 
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20Dec.lS38.  ap^ent  might  have  had  for  their  object  the  adoption  of  some  parti- 
^^^V^^    cular  plan  which  the  agent  wished  his  client  to  pursue ;  but  what 

Campbell \i;.  ^^  ^^^^  ^^  ^^  ^'^^^  ^^^  present  case?  In  my  opinion  it  is  of  na 
-^         weight.    Then,  again,  as  to  the  application  of  the  money,  it  is  said 

Courir^  ^^^^  Captain  Campbell  took  a  charge  of  that ;  but  of  what  avail  i» 
that?  It  was  no  part  of  the  duty  of  Campbell  quartus,  or  of  hia 
employers,  to  take  any  share  in  applying  the  money  after  it  was 
lent*  They  advanced  the  money  on  the  idea  that  there  was  not 
above  a  certain  amount  of  heritable  burdens,  and  after  it  had  been 
paid  they  found  that  there  was  more,  it  is  said  that  there  was  a 
letter,  upon  the  2d  March,  desiring  a  search,  after  the  first  loan  had 
been  made,  where  he  says,  *  May  I  request  you  will  have  tlie  good* 

*  ness, '  with  as  little  delay  as  possible,  to  get  from  the  Register* 

*  OflBce  the  exact  amount  of  Lochend's  debts,  as  also  the  amount 

<  of  inhibitions  taken  out  against  him,  and  their  dates.'  This  is 
quoted  to  show  that  he  had  been  already  furnished  with  them ;  but 
this  letter  is  dated  in  1821,  and  why  should  he  write  in  1821  to  be 
furnished  with  what  he  had  already  got  in  1820?  To  me  this  letter 
just  proves  that  there'was  no  search  made,  and  that  one  was  necea- 
sary  for  his  information.  It  is  said  that  Mr  Campbell  neglected 
this  also,  and  this  I  believe  is  correct  As  to  the  advances  which 
were  made  after  the  first  loan,  I  think  it  proves  the  generosity  of 
the  brothers,  but  nothing  in  favour  of  the  agent.  The  manner  in 
which  the  original  loan  was  entered  into  shows  that  it  was  made 
under  the  idea  that  it  would  be  sufficient  to  pay  off  the  heritable 
debts.  This  it  did  not  do,  and  the  mistake  arose  from  the  want  of 
information,  which  it  was  the  duty  of  the  agent  to  have  furnished. 
I  am  therefore  of  opinion  that  the  agent  is  responsible  for  the  amount 
of  the  loss,  and  I  would  pronounce  a  judgment  which  would  operate 
a  restitutio  in  integro  in  favour  of  his  client,  to  which  1  think  he 
is  entitled. 

Judgment.  The  Other  Judges  having  concurred  generally  with  Lord  Gillies 

as  to  the  liability  of  the  agent,  the  Court  (19th  January  1838)- 
pronounced  the  following  interlocutor :  <  Recal  the  interlocutor  of 

*  the  Lord  Ordinary  reclaimed  against :  Find,  that  the  late  John 

*  K.  Campbell,  one  of  the  partners  of  the  company  of  Campbell 

<  and  Clason,  defenders,  was  employed  to  carry  into  effect  a  loan 

<  agreed  to  be  made  by  the  pursuer  to  Campbell  of  Lochend,  and 

<  that  both  by  the  rules  of  professional  duty,  and  by  express  instruo- 
'  tions  transmitted  to  him  in  July  1820,  he  was  bound  to  ascertain 

*  and  communicate  to  his  employer  the  amount  of  the  real  burdens' 

<  on  the  estate  over  which  the  security  was  to  betaken,  and  of  tbe^ 

<  incumbrances  with  which  it  was  charged,  as  they  might  appear  on 

<  record :  Find,  that  by  neglect  of  his  duty,  he  and  the  said  com**. 

*  pany  of  Campbell  and  Clason  become  responsible  for  any  loss 
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^Ikfeby  oecasioned ;  and  that  they  have  not  been  relieved  from  80  Dee.  1838. 
^Ae  vSd  resp(»«lriKty  by  any  circamstances  occurring  in  regard  /^^^Tu^J^ 
'tiChe  application  of  the  money  lent;  but,  before  answer  as  to  the  Cuopbei),  Ac. 
tent  of  loss  which,  in  the  circumstances  of  the  case,  the  pur-  .  T"^ 
^mm  are  entitled  to  claim  from  the  defenders,  remit  to  the  Lord 

^to  hear  parties,  and  proceed  as  shall  be  just,  and  reserve 
DOS  of  relief  among  the  said  parties.' 
\  The  case  having  been  remitted  to  the  Lord  Ordinary,  his  Lord- 
%(15th  February  1838}  ordered  cases. 


^  H  That  as  the  defenders  continued  to  act  as  his  agents  till  the  Punuer*! 
teif  of  this  action,  there  was  no  mora  on  his  part  in  claiming  re-^     *^ 
ludoQ;  nor  can  they  found  on  any  loss  occasioned  thereby  which' 
mj  vere  bound  to  have  taken  proper  measures  to  prevent  or  di- 

'Sy^Tle  measure  of  the  loss  sustained  through  the  misrepresen- 

rfdie  defenders  is  the  sum  (L.  1750)  advanced.     It  is  a  gene- 

niein  such  cases  that  legal  reparation  consists  in  the  agent  re- 

Ae  money  advanced  by  his  client,  and  receiving  an  assig- 

to  the  security.     The  pursuer  is  legally  entitle  to  assume 

ke  would  not  liave  advanced  the  money  but  for  the  misrepre- 

D  of  the  defenders,  both  from  the  circumstances  of  the  case; 

from  the  judgment  of  the  Court  holding  them  liable.     The 

in  the  summons  is  for  restitutio  in  integrum ;  but  whe* 

the  claim  be  one  of  damages  or  of  restitution,  the  effect  is  the 

;  for  the  reparation  of  the  damage  consists  in  replacing  the 

ey.    If  within  a  week  after  the  loan  the  error  had  been  dis- 

,  the  pursuer  would  have  been  entitled  to  demand  the  full 

tdfanced.    The  mere  lapse  of  time  canndj  alter  this  principle; 

idle  defenders  have  not  been  injured  by  the  delay,  nor  the  claim 

Nf  prescribed  or  otherwise  affected.     One  principle  of  settlement 

haot  obtain  one  moment  and  another  the  next     The  effect  of 

^  Bora  is  to  destroy  a  claim  in  toto ;  but  when  the  dlaim  is  ad- 

Ptedly  in  existence,  the  lapse  of  time  ought  not  to  affect  the  prin* 

(^  of  settlement     If,  in  the  case  supposed,  the  pdrsuer  had  de- 

Mej  back  his  money  within  a  week  of  its  advance,  the  defenders' 

Ft  toold  not  have  been  a  sufficient  legal  answer,  namely,  *  We  gua- 

^tee  and  warrant  you  against  any  ultimate  loss,  and  come  under 

J  personal  obligation  to  repair  that  loss  when  sustained,  in  conse- 

I  finiee  of  the  uncommunicated  inhibitions.'     This  plea  is  unten- 

rK  tod  at  variance  with  the  general  principles  of  law  by  which 

•*  c«eg  are  governed.     In  this,  as  in  every  case  of  contract 

^"^  into  through  misrepresentation  or  undue  concealment,  the 

s2 
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so  Dec  )838»  party  injured  is  entitled  to  demand  the  annulling  of  the  contract, 
^"^V^    tind  complete  restitutio  in  integrum-     Neither  party  can  hold  by  it 

Cann^il,&c^  and  merely  claim  or  make  up  the  loss.     The  actio  quanti  minoris 
is  in  such  circumstances  entirely  excluded.     The  party  misrepre^ 

Plats!  '  senting  is  not  entitled  to  enter  into  a  hjrpothetical  estimate  as  to 
how  the  contract  would  ha^e  turned  out  had  things  been  done  as 
represented ;  or  to  say  that  he  is  only  bound  for  the  difference  ber 
tween  the  result  so  estimated  and  the  actual  loss ;  on  the  contrary, 
the  damage  consists  in  being  brought  into  the  contract  at  all,  and 
the  legal  reparation  is  restitutio  in  integrum,  and  not  a  mere  daim 
on  implied  warrandice. 

dd,  The  same  rule  holds  between  principal  and  agent.  I^  by 
the  misrepresentation  of  the  latter,  the  former  is  induced  to  enter 
into  a  contract,  he  is  entitled  to  throw  the  bargain  upon  the  agent's 
hands,  and  demand  back  his  money. 

4thy  The  argument  of  the  defenders,  that,  as  the  damage  sus- 
tained by  the  pursuer  is  neither  more  nor  less  than  the  preference 
of  the  inhibitions  to  the  heritable  bond,  and  that  this  damage  is  re« 
paired  if  he  is  put  in  the  same  position  as  if  these  inhibitions  had 
never  existed,  is  radically  fallacious.  The  injury  consists  not  in 
the  existence  of  these  inhibitions,  but  in  the  misinformation  of  the 
defenders,  whereby  the  pursuer  was  brought  into  the  transaction  at 
fdl ;  and  the  reparation  must  be  equiTalent  to  the  injury. 

I'he  assumption  on  the  part  of  the  defenders,  that  the  pursuer 
would,  notwithstanding  bis  knowledge  of  the  real  state  of  matters, 
(and  which  is  necessary  to  their  case,)  have  advanced  the  money, 
IS  altogether  unwarrantable  and  inadmissible.  It  is  a  mere  petitio 
principii ;  and  the  legal  presumption  and  undoubted  bet  is,  that  if 
the  defenders  had  communicated  the  true  state  of  matters,  the  pur- 
suer would  not  have  engaged  in  the  transaction  at  all,  or  at  least 
he  would  have  had  it  in  his  power  to  decide  whether  he  would  or 
not ;  and  in  either  event  the  law  regards  the  whole  sum  as  having 
been  lost  by  their  professional  negligence. 

5^A»  The  argument  of  the  defenders,  that  the  characteristic  dif- 
ference of  this  from  most  other  cases  of  the  sort,  lips  in  the  cer- 
tainty of  the  amount  of  loss  created  by  their  professional  miscon- 
duct, is  erroneous.  The  only  undoubted  certainty  is,  that  the 
whole  sum  advanced  has  been  lost  by  the  pursuer ;  but  it  is  by  no 
means  a  matter  of  absolute  certainty  that  all  this  loss  would  have 
been  sustained  by  the  pursuer  if  the  xlefenders  had  fully  performed 
their  duty.  This  is  the  only  certainty  that  can  in  the  least  degree 
avail  the  defenders ;  and  the  reverse. must  be  held  as  the  certainty 
of  the  case. 
.   6tkf  The  statement  of  the  defenders,  that  the  loss  arose  from 
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t  dreaBMCaiicesy  as  the  depreeiation  of  the  property  ia  90  Dec.  1838; 
■arkety  is  parely  hypothetical ;  and  even  if  true,  it  was  owing    ^^^>f^ 
the  osgI%ence  aod  ausrepresentation  of  the  defendeia  that  the  ^p^^i,  &a 
WH  exposed  to  tlie  effect  of  these  supervenient  circum-     — - 

If  a  person  represented  to  be  healthy,  but  in  truth  dis«  puNit!^'* 

is  killed  by  lightning,  the  reparation  due  on  account  of  the 

ttation  would  not  be  affected  by  this  supervenient  cir*^ 

ce. 

The  hfpodietical  case  put  by  the  defenders,  that  had  they,  on 

tdinsfcry  of  their  error  immediately  after  the  advance,  entered 

pl»an  inangement  with  the  inhibiting  creditors  to  postpone  their 

to  the  pursuer's  bond,  they  would  thereby  have  sufficiently 

the  loss,  is  untenable ;  both  because  a  person  overhidened 

iahiUlioos,  though  postponed,  is  a  very  different  description  of 

from  one  altogether  free,  and  because  the  ease  did  not  and 

sot  occur ;  for  if  so,  the  pursuer  would  have  had  it  in  his 

t»eall  up  or  secure  his  money  during  the  solvency  of  the 

;  tad  circumstances  being  changed,  equity  does  not  admit 

iBode  of  reparation  which  may  have  been  admissible  when 

were  entire. 
Ihe  principles  on  which  the  pursuer  rests  have  always  governed 
fike  the  present  Thus,  the  measure  of  damage  enforced 
a  culpable  writer,  messenger  and  other  professional  agent» 
the  lAole  amount  of  the  debt ;  and  no  inquiry  is  competent  as  to 
&rthe  proceedings,  if  duly  followed  out,  would  have  produced 
psymeot,  or  that  from  Yhe  bankruptcy  of  the  debtor,  nothing 
have  been  recovered.  This  proceeds  on  the  principle  that  it 
sneeilsu  what  might  have  taken  place  if  the  agent  had  done  bis 
and  therefore  the  law  awards  against  him  die  full  amount  of 
Mt;  Lillie  t;.  Macdonald  of  St  Martins,  18th  Deo.  1816, 
C^  Blights  Appeal  Caaes^  i*  815 ;  Hunter  v.  Fleming  and  Sthmg, 
th  Dec  1829,  S.  tf  D.  viii;  284,  where  the  Lord  Ordinary  states 
\mt  tree  method  of  reparation  to  be  restitutio  in  integrum ;  Graham 
Mimtei^s  Trustees,  4th  March  1831,  5.  $-  £).  ix.  548 ;  Martin 
kCooUie,  27th  June  1834,  S.  if.  D.  xM  830  ;  Maeleed  v.  Mac^ 
^itBtU,  22d  Jan.  1835,  S.  8f  D.  xiii;  287  ;  Haldane  v.  Donaldson^ 
\U  Marrii  1886,  S.  ^  D.  ziv.  610;  Brown,  28th  March  1828* 
^  'f'nmfi  Bepmii,  iv.  474 ;  Rowand,  6th  July  1827,  S.  §•  D.  v.  903  - 
8m,  2d  Dec  1881,  S.  $•  D.  x.  85. 


i 


The  defenders  argued — \it^  The  measure  of  the  loss  is  the  amount  Defenders* 
r  thidi  the  oncommunicated  debts  have  withdrawn  from  the  price  of  ^'**^ 
^c>ttfe;  aod  by  paying  those  debts  the  pursuer  is  fully  indemni<^ 
*d  ior  the  loss  occanoned  by  their  existence,  and  receives  all  he 
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90  Dec  1838.  would  have  done  in  virtue  of  his  bond,  bad  these  incumbrances  not 
^""^^y^^    existed.    .This  is  the  measure  by  which  the  loss  fells  to  be  ascer* 

Cunpbeil^&c.  ^^^^^9  according  to  the  principle  in  such  a  case.     The  ground  of 
an  agent's  liability  for  loss  in  such  circumstances  is  that  of  an  im^ 

Pies"  ^  «  P^'^^  warrandice,  that  there  are  no  other  debts  than  those  commu- 
nicated ;  and  the  liability  thence  arising  creates  an  obligation  to  free 
the  estate  of  debts  not  communicated ;  in  short,  to  place  the  seen- 
rity  holder  in  the  same  situation  as  if  there  had  been  do  such 
debts. 

..  2d,  The  principle  of  the  pursuer,  that  the  measure  of  the  loss  is 
the  total  amount  of  the  loan,  can  hold  only  where  that  loss  cannot 
be  ascertained,  or  where  the  agent  is  not  prepared  to  put  things  in 
a  situation  that  would  afford  absolute  certainty  that  no  loss  would 
arise ;  and  the  reason  why  the  agent  would  in  that  case  be  liable,  is, 
because,  in  the  circumstances,  that  would  be  the  best  mode  of  mea- 
suring the  loss  on  the  principle  of  implied  warrandice.  But  where 
the  precise  amount  of  the  loss  is  ascertained,  as  in  the  present  case, 
and  the  agent  is  prepared  to  free  the  estate  of  the  incumbrances, 
the  principle  of  restitutio  in  integrum  is  totally  inapplicable.  Resr 
titutio  in  integrum  implies  a  total  annulling  of  the  contract  or  trans- 
action. Now,  here  the  leading  contract  being  the  loan  to  Lochend, 
cannot  be  annulled ;  and  the  present  question  (being  merely  acces- 
sory thereto)  is  an  ordinary  claim  of  damage ;  and  all  that  can  be 
claimed  is  on  the  footing  of  amount  of  damage,  and  not  on  the  prin- 
ciple of  restitutio  in  integrum. 

3df  But  taking  the  term,  *  restitutioMn  integrum/  to  mean  that 
the  pursuer  has  a  claim  for  the  whole  sum  advanced,  as  being  the 
legal  amount  of  the  loss  sustained,  it  cannot  be  measured  on  that 
principle ;  (1.)  Because  the  summons  libels  merely  for  reparation  of 
loss  and  damage,  and  does  not  set  forth  that  the  original  contract 
was  annulled,  or  that. the  defenders  were  bound  to  pay  the  amount 
of  the  loan,  whatever  the  amount  of  the  loss  might  be.  The  <  at 
*  least '  conclusion  is  merely  an  alternative  to  meet  the  possibility 
of  the  pursuer  baving  no  claim  as  regards  his  old  advances,  and  can 
merely  warrant  decree  for  what  is  strictly  damage.  (2.)  Assuming 
that  the  summons  concluded  both  for  restitutio  in  integrum  and 
for  damages,  the  pursuer  could  take  nothing  under  the  firnt  conclu- 
sion ;  because  in  an  action  upon  the  negligence  of  a  professional 
person  employed  as  agent  in  a  transaction  of  loan,*  the  amount  of 
damage  can  alone  be  recovered ;  and  under  the  second  conclusion, 
the  ascertained  amount  of  loss  is  the  measure  of  reparation.  Res- 
titudo  in  integrum  is  not  a  mere,  reparation  of  damage  :  it  is  a  pe- 
nalty which  annuls  the  contract  altogether.  The  liability  of  a  pro- 
fessional person  for  loss  by  negligence  does  not  rest  on  the  prind- 
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of  penillyy  bat  on  tfae  principle  of  reparation ;  and  if  the  agent  20  Dec.  ia38. 
SMe  fer  the  whole  amount  of  the  loan,  and  the  actual  ascer-  ^^^^^ 
Um  was  less  in  amount,  he  would  thus  indemnify  his  em-  Campbell.  &c. 
not  only  for  the  loss  occasioned  by  his  negligence,  but  for  jnJTT   , 
at  any  rate  have  been  sustained*  .  Pleas. 

Ik  esse  put  by  the  pursuer,  of  the  inhibition  being  discovered 
a  week  after  the  loan,  does  not  establish  the  application  of 
le  to  the  present  point,  but  resolves  into  the  use  of  the 
fndtutioin  integrum  in  a  sense  which  does  not  legally  belong 
A  Li  tacb  a  ease,  the  demand  of  the  client,  if  entertained,  would 
tk  OD  the  ground  of  restitutio  in  integrum,  but  because,  in  the 
lees,  the  payment  of  the  whole,  debt  would  be  the  best 
of  the  loss.     As  the  presumption  in  such  cases  is  against 
ageot,  that  loaa  will  be  thereby  occasioned,  and  as  the  client. is 
ibsad  to  wait  till  tfae  amount  of  the  loss  is  ascertained,  the  law, 
ihst  amount  can  be  defined,  holds  that  the  agent  must  pay 
It  of  the  loan,  which,  from  the  fact  that  the  actual  loss  can- 
kaeertainedy  is  the  best  measure  of  that  loss.     The  case  is 
liait  with  as  atrictly  one  of  damages*     If,  shortly  after  a  loan 
iJiOOO  was  effected,  an  inhibition  to  the  extent  of  L.dOO  was 
and  the  agent  immediately  paid  up  the  inhibited  debt, 
steioed  a  postponement  of  that  debt  to  the  bond,  the  agent 
not  be  bound  to  pay  the  L.dOOO.     Or  suppose  the  discovery 
tMCaade  fer  some  time  after  the  loan,  and  then  that  the  property, 
s  sudden  fell  in  the  market,  could  not  pay  the  loan,  the  agent 
Dot  be  liable  for  the  loan,  if,  by  instant  payment  of  the  pre- 
debt,  he  placed  his  employer  in  the  same  situation  as  if  that 
sever  had  existed.     If  the  agent  was  bound  to  pay  the  loan, 
("vrndd  thus  be  made  liable  for  loss  arising  from  a  totally  different 
l&tiiictcanse,  in  no  degree  imputable  to  him, — a  proceeding  un- 
ite in  itself,  and  at  variance  with  the  principles  on  which  an 
's  reqwnsibility  in  such  cases  depends ;  and  if  this  be  so,  then 
frawiple  of  restitutio  in  integrum,  and  the  plea  that  the  amount 
die  Iota  b  the  measure  of  the  damage,  are  groundless,  as  they 
^*i{kito  be  enforced  in  thb  as  well  as  in  any  other  case;  and  these 
!l>Mples  would  equally  hold  where  the  loss  arose  from  distinct  and 
*)ttile  causes  over  which  the  agent  had  no  control,  and  for  which 
*viiia  00  respect  responsible ;  and  thus  the  employer  might  make 
inKtitthe  expense  of  the  agent,  who  is  merely  liable  to  repair 
«c  los  sctoally  occasioned  by  his  negligence ;  BeWs  Com.  i.  46 1 ; 
IhMi «.  Thorn,  14th  Feb.  1787,  Mor.  13,967 ;  Watt  v.  Adamson 
•^  Shaw,  10th  Dec.  1828,  S.  ^  D.  vii.  177 ;  Pentland  v.  Wight, 
^Isae  1833,  S.  Sf  D.  xi.  104.     The  governing  principle  in  all 
*^GHH  aod  at  all  times  is,  that  the  agent  is  only  liable  for  the 
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Sio  Dec.  183a  aotual  loss  where  ascertaiaed  i  and  if  not  josoertained,  he  is-  thes 
liable  for  the  amount  of  the  loan  as  the  next  best  measure. 


Campbell  v. 
Campbell,  &c. 

P^fonden* 
rieas. 


Lord  Ordi- 
nary's Inter- 
locutor. 


'  4tkt  The  plea  of  the  pursuer^  that,  had  be  known  of  the  unoom^ 
ihunicated  inhibitions,  he  Would  not  have  entered  into  the  loan  at 
all,  is  not  valid ;  for  as  the  plea  of  the  defenders  amonntsto  this,  that 
they  will  place  the  pursuer  in  the  same  situation  as  if  the  state  of 
debts  furnished  had  been  a  true  one,  and  as  it  is  demonstratively 
certain  on  that  plea,  that  had  that  been  the  imct  the  porsaer  would 
have  made  the  advance,  the  defenders  cannot  be  liable  for  the  amoBiit 
of  the  loan. 

The  cases  of  wilful  misrepresentation  pat  by  the  pursner  have 
no  resemblance  to  the  present.  As  it  is  absolutely  fixed  that  the 
advance  would  have  been  made  had  the  security  been  as  it  appeared 
to  be,  and  when  the  agent  on  the  discovery  of  latent  incumbrances 
agrees  to  pay  them  ofi^,  and  place  his  client  in  the  same  situation  as 
if  they  had  never  existed,  or  had  been  discharged  before  the  date 
of  the  loan,  that  is,  brings  the  client^exactly  into  the  same  sittiation 
in  which  he  agreed  to  advance  his  money,  there  is  no  misrepresen- 
tation inducing  the  contract. 

The  Lord  Ordinary,  11  th  July  1838,  pronounced  the  following 
interlocutor : 

*  The  Lord  Ordinary,  having  considered  the  cases  for  the 'parties; 
and  process,  finds,  that  the  summons  proceeds  on  the  statement, 
that  the  defenders  *  are  liable  to  the  pursuer  for  the  haill  loss  and 
^  damage  incurred  by  him,  in  consequence  of  the  misconduct,  and 

<  gross  negligence  and  breach  of  professional  duty  of  the  said  de- 
^  fenders,  or  at  least  of  the  said  John  Kirkpatrick  Campbell,  in 

<  the  premises,  particularly  in  furnishing  grossly  erroneous  and  m- 
*  accurate  information  respecting  the  debts  and  incumbrances  af- 

<  fecting  the  estate  of  Lochend ;'  and  it  concludes  for  paymeart  of 
the  sum  of  L.4000  sterling,  *  or  such  other  sum,  less  or  more,  as 

^  shall  be  ascertained  to  be  the  loss,  damage  and  expense  incurred, 
^  or  to  be  incurred  in  any  manner  of  way,  in  and  through,  or  con- 

<  sequent  upon  the  incorrect  information  transmitted  by  them,  the 

<  said  defenders,  or  by  the  said  John  Kirkpatrick  Campbell,  as 
'  aforesaid :'  Finds,  that  by  the  final  judgment  of  the  Court,  it  is 

now  fixed  that  the  defenders,  Campbell  and  Clason,  had,  in  neglect 
of  their  duty,  failed  to  ascertain  and  communicate  to  the  pursuer 
the  amount  of  certain  real  biffdens  affecting  the  estate  at  the  date 
of  the  loan,  and  that  they  became  responsible  for  the  loss  thereby 
occasioned :  Finds,  that  the  said  loss  is  to  be  estimated  by  the 
amount  to  which  the  preferable  securities  not  communicated  af- 
fected or  abridged  the  sums  which,  but  for  those  preferable  and 
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NKommmieated  securities,  wodd  have  been  drawn  by  the  pitr-  20  Dec.  1S3S: 
^ner  in  the  ranking,  in  yirtae  of  his  heritable  bond ;  and  appoints    ^*^v^ 
|me  e»e  to  be  called,  that  parties  may  be  heard  on  the  most  ex-  qJJJ'^^IJ  \^^ 
t  mode  of  aficertutiing  the  precise  amount  of  the  loss  c&l- 
on  that  principle/ 
Ikte^-*  ft  is  fixed  by  the  judgment  of  the  Court,  that  by  the  Note, 
of  duty  on  the  part  of  the  defenders,  Campbell  and  Clason, 
inciDnred  a  responsibility  '  for  tb^  Idss  thence  arising,'  and 
Aey  hare  not  been  rdieved  from  that  liability  by  any  of  th6 
Bperroniig  circumstances.     But  the  question  still  remains,  what 
litkeBatiire  and  extent  of  the  liabilify  incurred  by  a  professional 
foaoD,  who,  in  transacting  a  loan,  fails  to  communicate  to  his 
er  the  amottnt  of  the  incumbrances  previously  affecting  the 
aad  how  the  loss  thence  arising  is  to  be  estimated  ?  The 
is  one  of  considerable  difficulty,  and  is  certainly  of  very 
iraetical  importance,  as  must  at  once  be  evident  on  consider- 
^kjdie  results  of  flie  views  maintained  respectively  by  the  parties. 
'  He  pursuer  holds  that,  in  consequence  of  that  neglect  of  duty, 
-'tie defenders  are  bound  to  place  him  absolutely  in  the  position  in 
^rldeh  be  stood  before  the  transaction,  and  consequently  to  repay 
^in  tke  whole  amount  of  the  loan,  upoi^-getting  an  assignation  to 
i  'adnttkhig  the  most  they  can  of  the  security.     On  the  other 
imd,  it  is  nuuntained  by  the  defenders,  that  the  loss  arising  from, 
ad  li^gally  imputable  to  the  omission  in  question,  truly  consists 
tf  the  difference  between  the  sum  which  the  pursuer's  security 
vootd  bave  obtained  for  him  in  the  ranking,  if  the  prior  uncom- 
vnmctted  securities  had  not  existed,  and  the  sum  that  he  will 
<baw  in  consequence  of  those  uncommunicated  securities  existing 
*ad  bebg  prrferably  ranked.     The  Lord  Ordinary,  after  som6 
.^Mtatron,  has  ultimately  adopted  this  last  view  as  the  sound  one. 
: '  *  Tbe  pttrsner^s  argument  is  certainly  entitled  to  the  merit  of 

*  great  clearness  and  plausibility.  It  assumes  that,  but  for  the 
^oiaiflBfam  to  communicate  the  preferable  burdens  appearing  on  the 
'reoord,  the  lender  would  not  have  entered  into  the  transaction^ 

*  and  from  this  the  inference  is  drawn,  that  the  agent  having  thus 

*  been  the  instrument  of  involving  his  employer  in  a  transaction  from 

*  vlneh  a  loss  has  arisen,  is  bound  to  relieve  him  absolutely  of  that 

*  tnosaetion  and  all  its  consequences. 

'  The  Lord  Ordinary  may  be  permitted  to  doubt  how  far  thiis 

*  kroad  ground  of  liability  is  competent  under  the  present  summons. 
'  It  is  true,  that  in  one  part  of  the  summons  it  is  generally  stated, 
'  that  the  pursuer  made  the  advance  on  the  reliance  of  the  defenders* 

*  ffligence  and  faithful  discharge  of  his  professional  duty.  '  But  the 

*  faaUitjr  charged  against  them  is  not  the  liability  for  the  whole 
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consequences  of  the  transaction,  in  respect  of  the  alleged  neglect 
of  their  professional  duty,  but  especially  the  liability  for  the  loss 
inciurred  in  consequence  of  their  negligence  in  furnishing  erro- 
neous and  inaccurate  information,  &c. ;  and  the  damage  concluded 
for  is  the  damage  applicable  to  such  special  liability.     The  sum- 
mons is  a  summons  concluding  for  the  loss  arising  from  the  special 
neglect  or  breach  of  duty  libelled,  and  not  for  the  loss  arising  on 
the  whole  transaction ;  and,  accordingly,  the  interlocutor  of  the 
Court,  after  fixing  that  the  defenders  were  bound  to  ascertain  and 
communicate  the  real  burdens,  &c.  proceeds  to  find,  that,  by  the 
neglect  of  this  duty,  ^  the  defenders  became  responsible  for  any 
^  loss  occasioned  thereby »* 
*  But  waiving  this,  and  holding  the  summons  to  be  sufficient  to 
include  this  broad  ground  of  liability,  the  Lord  Ordinary  demurs 
to  the  reasons  upon  which  it  rests*     It  assumes  at  the  outset,  that 
but  for  the  agent's  silence  in  regard  to  the  preferable  securities, 
the  employer  would  not  have  advanced  the  money.     But  is  this 
to  be  assumed,  or  rather  is  there  any  presumption  so  peremptory 
and  conclusive  in  favour  of  it,  as  to  render  it  a  rule  of  law  neces- 
sarily applicable  to  all  such  questions?  The  Lord  Ordinary  doubts 
this.  What  course  the  jmrsuer  would  have  taken,  hadtheprior  secu* 
rities  been  communicated  to  him,  is  at  best  but  a  matter  of  specu- 
lation or  probability,  and  if  any  speculation  of  the  kind  is  to  be  en- 
tered into,  it  must  embrace  this  additional  hypothesis,  strictly  con- 
sistent with  the  event,  namely,  that  the  agent  ofiered,  and  was  able 
to  secure  the  employer  against  the  efiect  of  thosepreferable  burdens, 
in  competition  with  that  to  be  granted  for  the  loan.     Now,  it  does 
not  appear  to  the  Lord  Ordinary,  that,  taking  this  into  view,  there 
is  any  presumption  of  the  kind  contended  for,  particularly  in  a  case 
like  the  present,  where  the  loan  was  intended  not  as  an  investment 
of  money,  but  as  an  accommodation  granted  by  one  brother  to 
another. 

<  But,  besides,  the  leading  proposition  of  the  pursuer,  whea 
brought  to  the  test  of  consequences,  seems  utterly  untenable.  If 
the  assumption,  or  general  presumption,  is  well  founded,  it  must 
hold  in  every  case.  If  the  agent,  for  instance,  fails  in  a  search 
of  incumbrances,  the  subsequent  discovery  of  an  incumbrance,  to 
the  extent  of  L.20,  will  bind  him  to  take  the  whole  transaction 
off  his  employer's  hands,  although  it  be  proved  to  demonstration 
that  the  loss  on  the  transaction  arose  from  circumstances,  sucli 
as  the  depreciation  of  the  lands,  totally  unconnected  with  that 
trifling  incumbrance.  Then,  again,  even  if  the  incumbrances 
not  communicated  are  actually  paid  off,  without  ultimately  affect^ 
ing  the  lender's  security  at  all,  the  proposition  of  the  pursuer's 
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sdD  hxAA  good ;  for,  in  the  event  of  the  lender  failing  to  SO  Dec.  1638. 
Iu8  money,  in  consequence  of  the  depreciation  of  the  lands,     ^*^^^^ 
the  accumulation  of  interest  on  the  preferable  debts  which  canipbeii,*&c. 

communicated,  or  their  eviction  on  grounds  not  discover-      

from  the  record,  there  would,  of  course,  be  a  loss  arising  on       ^^ 
tanction ;  and  if  the  agent's  failure  to  communicate  the  ex- 
incumbrances  at  the  date  of  the  loan  were  held  in  law  to 
him  to  the  whole  consequences  of  the  transaction,  on  the 
tbat,  bjhis  breach  of  duty,  he  had  induced  his  employer 
oter  into  it,  the  consequence  would  be  exactly  the  same,  whe- 
tbe  oocommunicated  incumbrances  were  outstanding  or  not. 
to  take  another  class  of  cases  to  which  the  reasoning  of  the 
is  just  as  applicable,  tbat  of  sales  :    It  is  obvious  that  a 
jy  m  determining  to  buy,  is  just  as  much  influenced  by  the 
lion  of  freedom  from  real  burdens,  as  one  who  proposes 
But  if  the  agent  fails  in  a  search  of  incumbrances  pre- 
toasale,  what  is  the  consequence  and  the  amount  of  his 
,  in  the  event  of  incumbrances  being  afterwards  dis- 
?  Is  it  the  restitutio  in  integrum,  as  it  is  somewhat 
tenaed  in  the  pursuer's  case  ?    Could  the  purchaser,  in 
tease,  oblige  the  agent  to  take  the  bargain  off  his  hands, 
the  angle  ground,  that  had  he  known  of  tbe  incumbrances 
toaid  not  have  purchased,  although  the  agent  be  ready  to 
away  these  incumbrances,  and  thus  place  him  in  the  same 
as  if  they  had  not  existed. 
The  Lord  Ordinary  thinks,  that  in  these  supposed  cases,  which 
perfectly  fair  tests  of  the  principle,  the  claim  of  the  party 
the  agent  could  not  be  sustained.     He  holds  the  reason 
this  to  be,  that  the  loss  truly  and  legally  imputable  to  the  fail- 
to  search  for  and  report  incumbrances  is  nothing  but  the 
actoany  created  by  the  existence  and  operation  of  the  in- 
o&hrances,  of  which  the  employer  was  kept  in  ignorance ;  that 
ttie  amount  of  that  special  loss  admits  of  being  exactly  and 
Mboetically  defined,  it  forms  the  limit  of  the  agent  s  responsi- 
wji  and  IB  not  to  be  combined  against  him  with  the  loss  ari- 
^mg  from  other  causes,  for  which  he  is  not  responsible,  and 
'*Udi,  although  in  one  sense  loss  on  the  transaction,  is  only  con- 
*t^geot  aod  consequential  loss,  with  which  his  neglect  of  duty  is 
*atiidj  unconnected.     In  short,  as  the  error  or  breach  of  duty 
•■*3te  in  the  representation  of  the  non-existence  of  incum- 
">TO8i  held  to  be  implied  from  the  agent's  failure  to  communis 
ttte  them,  the  Lord  Ordinary  considers  the  appropriate  reparation 
«4e  error  to  be,  the  placing  of  the  employer  in  the  very  situa- 
«*  which  he  would  have  held  if  the  representation  had  been 
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*  true.  From  these  considemtions,  th^  Lord  Ordinary  is  led  to 
^  the  conclusion,  that  the  only  true  principle  of  the  agents  liability^ 

<  which  admits  of  g^nei^  appUeation,  is  that  alluded  to,  though 

<  lefijs  confidently,  in  his  fbnner  note  to  the  interlocutor  of  the 
'  iiSth  June  1837,  Ti£.  that  the  liability  of  an  agent  for  a  mere  fisdl- 
^  ur^  to  search  the  record,  unaccompanied  with  any  eridence  of 
^  intention  to  deceive,  cannot  be  carried  farther  than  an  implied  or 
<^  constructive  warrandice,  that  the  estate  is  free  from  available 

*  burdens,  and  does  not  extend  to  an  absolute  warrandice  of  the 

*  debt,  in  the  event  of  a  deficiency  of  value,  or  of  a  supervening 
^  eviction,  on  a  ground  independent  of  those  burdens,  and  which  a 

*  search  of  the  records  could  not  have  disclosed.  And  according 
^  to  this  principle,  the  loss  in  the  present  case  must  be  estimated 

*  by  the  amount  to  which  the  uncommunicated  burdens  still  affect- 

<  ing  the  estate  abridge  the  dividends  which  would  otherwise 
^  have  been  drawn  by  the  pursuer ;  as,  on  this  being  made  good, 
^  he  would  stand  precisely  in  the  same  situation  as  if  those  burdens 
^  had  never  existed,  or  as  if  they  had,  in  obedience  to  the  warran- 

<  dice,  been  bought  off  by  the  defenders. 

<  On  looking  into  the  decisions  referred  to  by  the  pursuer,  it 
^  will  be  found  that  they  establish  no  rule  inconsistent  with  the 

<  principle  on  which  the  Lord  Ordinary  has  estimated  the  damage 
'  in  this  particular  case.  In  the^r^^  place,  the  great  class  of  cases 
^  in  which  persons,  whether  official  or  professional,  have  been  held 
'  liable  for  the  amount  of  the  debts  which  they  were  employed  to 

*  enforce  or  secure  by  certain  measiu*es  committed  to  their  charge, 

*  and  blundered  in  the  performance,  will  be  found  to  turn,  in  a 

*  great  measure,  on  considerations  not  exactly  applicable  to  the  pre- 
^  sent  question.     When  a  messenger  blunders  the  execution  of  a 

*  caption,  or  the  magistrates  of  a  burgh  allow  a  debtor  to  get  out 
<-  of  jail,  they  are  held  liable  for  the  debt,  because  the  law  presumes 

<  that  the  enforcement  of  the  diligence  will  secure  payment,  and,  at 

<  any  rate,  it  is  impossible  to  prove  that  it  might  not.  In  such 
«  cases  there  are  not  the  means  of  placing  the  complainers  exactly 

<  in  the  same  situation  as  if  the  parties  had  done  their  duty,  or  of 

<  estimating  the  loss  as  distinct  from  the  amount  of  the  debt. 

<  And  again,  when  a  conveyancer  is  employed  to  frame  a  security, 

*  and  commits  an  error  in  completing  it,  which  renders  it  unavail- 

<  ing  in  a  competition,  he  may  justly  be  rendered  liable  for  the 

<  debt,  on  the  ground  that  he  was  bound,  by  his  contract  of  em- 

<  ployment,  to  furnish  a  valid  deed,  and,  by  the  implied  warrandice 

<  in  that  employment,  became  bound  that  it  should  be  a  sufficient 

<  deed  for  the  purpose.  In  the  general  case,  the  application  of 
^  this  principle  must  subject  him  to  the  absolute  payment  of  the 
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beeaose^  in  general,  the  queatioo  arisen  only  whw  the  in-  90  Dec  1838. 
of  the  security,  frmn  its  date^  is  fatal  to  the*  leofl^'s  Cam^aT^ 
m  the  competitioo.     But*  even  in  regard  to  blunders  of  Campbell,  &^. 
kind,  if  matters  were  open, — if  the  blunder  w^e  discovered     ^^~ 
any  new  preference  had  intervened,  there  seems  no  good 
for  holding  that  the  agent's  obligation  would  not  be.ful- 
by  delivering  a  new  and  good  security,  or  that  he  would 
fkcmd  to  relieve  the  lender  of  the  transaction,  on  the  simple 
that  if  he  had  known  the  original  security  was  h^ad^  he 
not  have  advanced  the  money.  .. 
.ThecaaeofLillie  against  Macdonald  (i^ac»  Coll.De^.  13. 1S16) 
;  to  have  been  one  of  the  kind  just  alluded  to.    One  of  the  se- 
;  which  the  agent  undertook  to  complete,  was  the  assignation 
^apirticiilar  debt,  which  he  failed  to  render  effi^tual,  by  intima- 
;itto  the  debtor^    The  omission  was  not  discovered  until  twenty 
iifierthe  transaction,  and  the  representatives  of  the  party  piade 
against  the  representatives  of  the  agent  for  the  amount  of 
ikn.    hi  this  they  were  successful,  and  the  defence  founded  oh 
drcomstance  of  the  assigned  bond  having  been  extinguished 
'  compensation  was  disregarded.     This  was  a  severe  eoough 
But  on  looking  into  the  report  it  will  appear,  that  the 
of  the  Court,  on  this  point,  truly  rested  on  the  impossi* 
of  knowing,  after  such  a  lapse  of  time,  what  n^ight  or  might 
bare  been  the  effect  of  making  intimation  at  the  time.     If  so^ 
ctte  dearly  fell  within  the  operation  of  the  prinpiple  ah^eady 
to,  that  the  agent  having  committed  i|n  error,  for  which 
was  accountable,  was  bound  to  replace  the  sum  advanced,  as 
enor  did  not  adnut  of  being  corrected  when  discovered^  so 
to  place  the  lender  in  the  same  situation  as  if  he  had  done  Us 
In  regard  to  certain  other  cases  alluded  to,  and  which  seem 
bear  more  directly  on  the  point  at  issue,  as  they  relate  to  the 
fs  fulore  to  communicate  existing  incumbran^^es  to  his  em* 
rer,  it  will  be  found,  that  although  some  expressions  in  t^e 
[fpinioQs  of  the  Judges,  as  given  in  the  report,  seem  favourable 
Itethe  a^mnent  of  the  pursuer,  the  question  agitated  here  trij^y 
^fEdnot  and  could  not  arise  under  the  circumstances  of  those  cases, 
h  the  case  of  Graham  against  Hunter*?  Trustees,  Mr  I^uater 
;n8  foimd  liable  for  the  consequences  of  not  making  a  search  of 
^^Bcumbraaces,  and  obliged  to  replace  the  money  advanced,  uppn 
i^  taking  an  assignation  to  the  security ;  and  certainly  reference  is 
Ljttde  in  the  report  of  the  opinions  of  the  Court,  to  the  obligation 
t^n  the  part  of  the  agent,  to  place  his  en^ployer  in  the  same  siti^i^ 
p^fioa  u  if  the  loan  had  not  been  made.     But,  in  that  case,  there 
*  eooid  be  no  room,  and  there  was  no  necessity  for  distinguishing 
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so  Dec.  1638.  <  very  nicely  the  principle  upon  which  the  loss  was  to  be  estimated ; 

^*^V^*^    *  for  the  obvious  reason,  that  the  preferable  and  nncommunicated 

Ounpbeil  *&€• '  s^u^^ities  were  of  such  amount,  that,  if  taken  out  of  the  way,  the 

-^-         <  employer,  the  pursuer,  would  have  obtained  full  payment.     Ac- 

^'^'         <  cordingly  the  defence  was  rested  upon  yarious  special  circtim- 

^  stances,  held  by  Mr  Stewart  to  exclude  his  liability  altogether. 

'  But  as  soon  as  the  liability  was  ascertained,  it  was  a  matter  of 

<  absolute  indifference  whether  the  loss  was  to  be  calculated  on 

*  the  principle  of  the  absolute  restoration  of  his  employer,  or  on 
'  that  of  the  warrandice  against  the  existing  and  nncommunicated 

*  securities,  because  both  necessarily  led  to  the  same  consequences, 

*  the  total  replacement  of  the  money  lent.     The  very  same  remark 
^  applies  to  the  case  of  Haldane  v.  Donaldson,  in  which  an  agent 

<  took  a  security,  on  behalf  of  his  client,  for  L.2000,  oyer  a  pro- 

<  perty  already  burdened  to  the  extent  of  L.  18,500,  which  burdens 

*  were  not  communicated  to  his  employer.    He  too  was  found  liable, 
'  notwithstanding  his  defence,  that  had  it  not  been  for  the  subse- 

<  quent  depreciation  of  the  property,  the  postponed  security  would 

*  still  have  been  good.     It  is  obyious,  that  in  that  case,  too,  there 
'  could  be  no  room  for  inquiry  into  the  principle  on  which  the  damage 

<  was  to  be  estimated,  because  if  the  prior  and  nncommunicated  se- 

*  curities  had  been  taken  out  of  the  way,  the  employer's  debt  would 

*  have  been  paid.     From  the  amount  of  the  preferable  and  uncom- 

*  municated  securities,  then,  their  operation  in  the  ranking  was  the 

*  immediate  cause  of  the  employer's  loss,  and  consequently,  the  prin- 

*  ciple  contended  for  by  the  defenders  in  the  present  case,  namely, 

<  the  implied  warrandice  of  the  agent  against  the  operation  of  those 

<  preferable  and  nncommunicated  securities,  necessarily  subjected 
^  him  in  the  full  amount  of  the  loan. 

*  It  appears  to  the  Lord  Ordinary,  that  such  cases  as  these  are 

<  not  calculated  to  bring  out  the  principle  at  all,  and  that  to  do  so, 

*  it  would  be  necessary  to  suppose  the  circumstance  which  is  said  to 

<  exist  here,  viz.  the  small  amount  to  which  the  preferable  and  un- 

<  communicated  securities  operate,  in  proportion  to  the  amount  of 

*  the  sum  lent :  then,  and  only  then,  the  question  can  properly 

<  arise,  whether  the  agent  is  not  entitled  to  confine  his  liability  to 

<  the  difference  between  the  sum  to  be  drawn  by  his  employer  on 

<  the  security,  and  that  which  the  employer  would  have  drawn 

*  if  the  preferable  and  uncommimicated  securities  had  never  existed, 
'  or  had  been  extinguished  prior  to  the  competition.     By  adopt- 

<  ing  the  second  alternative,  the  agent  substantially  performs  the 
^  obligation  in  warranting  the  non-existence  of  preferable  securities, 

<  and  the  Lord  Ordinary  has  adopted  this  as  the  sound  view  of  the 

<  rights  and  responsibilities  of  the  parties.' 
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^  The  ponuer  tedaimed. 

hiwivmg — 

\lai  MadieHzie. — I  think  this  is  a  case  of  great  nicety,  import* 

iDd  difficulty ;  bat  on  the  whole  1  feel  inclined  to  be  of  opinion  couri! 

Ae  ioterlocutor  of  the  Lord  Ordinary  is  right.     It  appears 

&e  agent  was,  in  this  case,  employed  to  negociate  a  loan  with 

Guipbell  of  Lochend,  and  he  was  requested  to  furnish  the 

tith  a  list  of  the  incumbrances  on  the  estate.     He  did  so,' 

he  failed  to  include  therein  certain  debts  to  a  considerable 

on  which  inhibitions  had  been  used.     It  was  unquestion- 

a  put  of  the  duty  of  Mr  Campbell,  the  agent,  to  have  search- 

^tk  record,  and  communicated  the  result  to  bis  client ;  but  this 

to  do.     The  loan,  however,  went  on,  as  if  these  inhi- 

bad  not  existed ;  and  after  the  lapse  of  some  time,  during 

lAeloan  transaction  was  completed,  the  error  was  discovered. 

action  was  then  brought  by  the  lender,  Sir  Colin  Campbell, 

from  the  agent  reparation  for  the  entire  loss  sustained. 

itie|Nirsner  ^ould  be  entitled  to  reparation  to  that  extent,  the 

Ordinary  thinks  that  the  summons  is  not  sufficiently  broad ; 

I  am  inclined  to  think  that  the  summons  is  well  enough  adapted 

Uitt  object 

Tkseaie  the  essential  features  of  this  case,  and  it  appears  to 
as  it  has  done  to  the  Lord  Ordinary,  that  complete  and  full 
is  given  to  the  pursuer  by  the  offer  of  the  agent  (which, 
id,  he  now  makes)  to  purge  the  estate  of  these  inhibi- 
80  that  they  shall  in  no  degree  prejudice  the  pursuer.    This 
itially  the  nature  of  the  offer  made  by  the  agent.    He  en- 
to  wipe  away  these  inhibitions,  so  that  they  may  have  no 
or  power  against  the  pursuer.     Suppose  the  discovery  of 
inhibitions  had  been  made  at  the  time  of  the  loan,  and  that 
'^eat,  a  week  after  the  loan  had  been  entered  into,  had  said  to 
'JcDder,  '  I  see  I  have  done  wrong  here,  but  I  offer  you  a  per- 
Tei&edy ;  I  engage  to  purge  the  estate  of  these  inhibitions  ;* 
he  not  thereby  have  given  the  lender  complete  reparation  ?' 
vhj?  jnst  because  the  lender  would  then  have  got  all  he  stipu-' 
to  get.    He  entered  into  this  loan,  in  the  full  knowledge  that 
vere  certain  burdens  on  the  estate,  namely,  to  the  extent  of 
reen  L^OOO  and  L.9000,  and  no  more.     But  it  afterwards 
out  that  there  were  inhibitions  on  the  record  which  affected 
estate  to  a  greater  amount.     Now,  if  these  inhibitions  are 
pmged,  either  by  the  agent  or  by  the  debtor  himself 
I  op  the  debts,  the  lender  just  gets  the  very  security  he '  at 
[W  Btipdaled  for,  and  having  obtained  that,  he  cannot  ask  for  any 
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Campbell  9. 
Campbell,  ftc 

Opinion  of 
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fO  Dec  1838.  other  remedy.     Now  if  ibis  be  true,  namely,  that  such  an  offer, 
^*^%^*^    made  by  the  agent  at  the  time  of  the  loan,  was  a  complete  repara- 

Cuapbdl  *&&  *^^°  *°^  ^^^  remedy  of  which  the  lender  was  bound  to  accept,  so  is 
— -        it^  in  -mj  opinion,  after  the  lapse  of  years  from  the  date  of  the  bond, 

Couru"  ^^  ^^^^  is,  at  the  present  moment*  It  is  on  this,  then,  I  go,  that  the 
lender  is  now  bound  to  accept  of  the  offer  now  made,  that  is,  full 
imd  complete  reparation ;  and  he  is  not  now  entitled  to  claim  any 
thing  else.  K  he  was  entitled  to  ask  something  else,  he  would  be 
placed  in  a  better  situation,  and  the  agent  in  a  worse  predicament 
than  he  would  haye  been  ii^  at  the  date  of  the  loan. 

No  doubt  this  is  a  very  important  point  of  law,  and  there  does 
not  appear  to  be  any  express  decision  as.  a  precedent  for  this  case, 
although, I  rather  think  it  is  understood  in  practice*  The  Lord 
Ordinary,  and  the  parties  in  their  papers,  have,  gone  into  various 
views  on  the  subject,  and  bis  Loridship  has  examined  the  cases,  and 
given  us  his  opinion  o£  the  result,  in  which  I  coincide.  I  take  the 
case  of  a  sale*  and  I  suppose  an  agent  is  employed  to  purchase  an 
estate  for  L.  100,000,  and^  by  culpable  neglect  in  not  searching  the 
records, — ^s  may  pft^n  be  the  case, — he  allows  bis  employer  to  sop- 
pose  that  the  estate  is  quite  free  from  burdens  of  any  kind,  and  the 
transaction  is  concluded  by  delivering  the  disposition.  Now,  sup- 
pose it  is  afterwards  discovered  that  there  is  an  heritable  bond  to 
the  amount,  say  of  L.5000,  over  the  property,  or  a  servitude,  or 
i|ny  other  real  burden,  apd  then,  that  an  action  is  brought  by  the 
purchaser  against  his  agent  for  reparation ;  and  the  agent  answers, 
^  I  will  get  the  bond  discharged,  or  the  burden  relieved ;'  would 
not  that  offer  be  quite  satisfactory  ?  I  would  hold  that  to  be  eom- 
plete  reparation,  as  the  party  gets  the  property  just  as  he  bargained- 
fpr  it*.  Now,  if  the  price  is  .paid,  would  the  purchaser,  at  the  dis- 
tance of  years,  when,  on  account  of  various  contingencies  over 
which  the  agent  had  no  control,  the  estate  has  considerably  &lJed 
in  value,  be  entitled  to  throw  over  the  bargain  on  the  agent^  and 
say  to  him,  *  I  will  not  have  the  property.  You  failed  to  make* 
*  the  necessary  discovery  to  m^,  and  so  you  must  just  take  the  pur-' 
<  chase.'  I  think  the  purchaser  would  be  bound  to  accept  of  the 
offer  of  his  agent  to  discharge  the  burden. 

In  this  ease,  then,  I  rest  my  opinion  on  the  ground,  that  com- 
plete and  full  reparation  i^  given  by  the  offer  of  the  agent  to  pui^ 
the  inhibitions,  and  thereby  leave  the  estate  as  it  was  when  the 
loan  wafi  entered  into.  I  think  that  the  lender  is  bound  to  accept 
of  this  offer,  and  cannot  claim  any. thing  else. 

It  is  said,  however,  that  the  case  of  Lillie  v.  Macdonald,  whieh 
IS  referred  to  in  the  papers,  is  against  this  view.  The  report  of 
that  case  (in  which  1  was  counsel)  does  not  exactly  square  with  ooy 
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of  it,  and  there  was  more  in  it  than  appears  from  the  ^^  l>^- 1^ 
Maedooald  was  employed  to  neeociate  a  loaiii  but  he  fiuled  _     ,  „ 

\.   -^  .     1        ,       A  ^  -J  Campbell  tr. 

ite  an  awgnatioii  of  a  certain  bond.  An  action  was  raised  cun^beil,  &c 
bim  for  reparation  of  the  loss  sustained,  and  he  was  found  7^ 
Bat  the  plea  which  I  stated  in  that  case  was,  that  the  debt,  couru '^  ^ 
aUbosgli  there  had  been  an  intimation  of  the  assignation,  was 
Isknqr  rate,  as  it  was  compensated.  But  the  answer  was  most 
sad  most  be  obvious  to  your  Lordships,  namely,  that  the 
VIS  bound  to  provide  against  the  compensation,  and  was  to 
^  sot  only  in  not  intimating  the  assignation,  but  in  taking  as 
what  in  truth  was  not  a  debt  at  all.  I  am  not  sure  that 
ECisrt  would  have  gone  die  length  they  did  in  that  case,  if  the 
U  offered  to  make  good  the  debt  Put  the  case,  that  the 
VQoU  have  been  placed  in  the  self-same  situation  he  stipu- 
Ifcr;  Ihave  no  idea  that  the  Court  would  have  given  the  same 
io  that  case.  If  there  had  been  a  security  for  part  of  the 
ijrfMaedonald  had  said,  *  I  will  pay  that;'  would  the  answer 
(kn  sostainedy  <  As  yon  neglected  to  complete  the  security 
^kltastion,  you  must  pay  the  whole  debt,  and  not  merely  the 
tkoeby  lost?  That  would  have  been  a  totally  different  case 
die  Qoe  decided.  I  cannot  therefore  rest  on  the  case  of  LiUie 
and  I  see  no  other  cases  which  at  all  support  the 
of  the  porsuer,  even  in  the  general  case. 
I  should  have  very  great  doubts  in  adopting  this  argu« 
is  the  cage  before  us,  because  I  think  it  is  very  diflScult  to 
Mt  the  bet  on  which  this  claim  mainly  rests,  namely,  that 
hsder,  had  he  known  that  these  inhibitions  existed,  would  not 
advsneed  the  money,  nor  entered  into  the  loan  at  all.  There 
STideaoe  whatever  of  that  before  us,  and  no  great  probability 
iitwooM  have  been  so.  He  was  willing  to  advance  the  money 
teesrity  being  given ;  and  the  knowledge  of  the  existence  of 
inbihitions  to  the  extent  of  about  L.1200  might  perhaps 
>ldi  Urn  to  diminish  the  amount  of  the  loan  pro  tanto ;  but  still 
Mhing  to  warrant  us  in  disbelieving  that  he  would  have  gone 
die  tramaction,  with  all  his  expressed  desire  to  serve  his  friend, 
Iv  as  there  was  security,  or  on  the  condition  that  the  inhibitions 
be  poiged.  There  is,  in  short,  no  certainty  that  the  know- 
of  these  existing  inhibitions  would  not  have  had  this  effect, 
ly  Si  the  estate  was  valued  at  considerably  more  than  the 
wenrities  and  the  porsuer^s  contemphtted  loan.  The  Dean 
raeiltjr  mentioned  some  other  circumstances,  as  indicating  his 
to  make  advances^  even  after  his  knowledge  of  the  inhi- 
^>  bat,  at  any  rate,  he  would  have  advanced  so  ht  as  there 


290  DECISIONS  OF  THE  No.  39. 

90  Dec.  \93i^  was  any  security ;  and,  if  so,  he  is  now  put  in  the  same  situation  by 
^^^V^^    the  ojfiFer  of  the  agent 

CampbeU  &c.  ^^'  ^'^^^^  reasons  I  am  for  adhering  to  the  interlocntor  of  the 
— '"  Lord  Ordinary. 

Court?"  ^^^  Corekotue* — I  admit  that  there  is  considerable  difficulty  in 

this  case,  and  I  am  not  aware  of  any  decision  exactly  similar  to  the 
present  question.  But  after  much  difficuky  and  doubt,  I  have  come 
to  the  opinion  that  the  interlocutor  of  the  Lord  Ordinary  is  right 
It  is  rery  necessary  to  attend  particularly  to  what  was  the  duty  of 
the  company  of  Campbell  and  Clason,  or  of  Mr  Campbell,  in  regard 
to  the  debt  attaching  to  the  estate  of  Lochend.  They  were  not 
directed  to  inquire  into  all  the  circumstances  of  Lochend,  or  to 
consider  whether  the  loan  of  his  brothers-in4aw  was,  or  was  not, 
sufficient  to  extricate  him  from  his  difficulties.  On  the  other  hand, 
it  is  not  said  that  the  pureuer  was  ignorant  of  the  whole  of  Lochend's 
difficulties:  indeed,  one  of  the  brothers-in-law  made  ▼arioos  b- 
quiries  into  his  eircumstaoces.  Whether  the  result  was  eommuni* 
cated  or  not  to  the  pursuer  it  is  difficult  to  say ;  but  it  is  not  bw&l 
said  that  the  lender  was  ignorant  of  the  existence  of  the  debts  on 
which  the  inhibitions  were  used,  although  he  might  be  of  the  in- 
hibitions themselves  having  been  raised.  Now,  the  duty  of  Gamp- 
t>ell  and  Clason  was  merely  to  transact  a  loan,  on  an  heritable 
security,  over  the  estate  of  Lochend :  a  list  of  incumbrances  isfiir- 
nished  by  them ;  but  in  that  list  they  omit,  or  at  least  fiail  to  insert, 
one  species  of  real  burden,  namely,  the  inhibitions  that  bad  been 
used  on  the  personal  debts.  The  lender,  on  seeing  this  state  of  the 
incumbrances,  consents  to  advance  the  money,  on  the  idea  that  the 
estate  is  not  burdened  with  heritable  securities  to  a  g^reater  extent 
than  that  communicated  to  him.  This  turns  out,  however,  to  have 
been  a  mistake,  for,  on  investigation  at  a  distance  of  time,  it  ap- 
pears that  there  existed  certain  other  burdens  not  communicated  tt 
the  lender.  This  is  notified  to  him ;  and  the  question  cornea  to  be^ 
what  amount  of  reparation  the  lender,  in  those  circamstances»  is 
entitled  to  ?  Can  he  demand  more  than  the  security  he  agreed  to 
accept  of  at  first  ?  Is  it  not  suffident  if  he  is  actually  put  in  the 
eame  situation  as  he  imagined  himself  to  be  at  the  time  <^  the  lean  ? 
•There  is  no  doubt  fsMilt  on  the  part  of  the  agent,  and  hxAt  for  which 
lie  has  already  been  held  responsible ;  and  the  question  now  before 
us  is,  what  is  the  extent  or  amount  of  loss  for  which  he  is  liable? 
Now,  I  confess  it  appears  to  me,  that,  according  to  every  principle 
:o{  equity,  nothing  more  can  be  asked  of  the  agent  than  that  he 
should  put  the  lender  exactly  in  the  same  situation  as  at  the  date 
of  the  loan,  and  having  the  same  security  9M  he  would  have  had,  had 
there  been  no  omission.     The  agent  now  consents  to  do  this;  and 
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llf  w  pnod|iie  of  kv  or  of  eqaity  with  which  I  am  aequaintefd  can  90  Dec.  1838« 
fm  be  demanded  of  him.    There  has  been  a  great  fall  in  the  value    ^*<^v^ 
jftke estate;  bat  the  agent  can  in  no  re«peet  be  held  liable  for  Q^p^u  ^^^ 

Bot,  it  18  said,  had  the  true  state  of  matters  been  known,  the      

■i|rht  not  have  been  entered  into.     But  that  averment^  anp-  courtT"  ^ 

it  to  be  true,  can  only  affect  die  question  as  a  matter  of 

For,  let  us  suppose  that  the  existence  of  these  inhibitions 

tees  coflnoiDnicated  to  the  pursuer,  and  that  they  had  been  ex- 

from  the  record,  does  it  appear,  from  any  thing  before  us, 

the  brothers-in-law  would  not  have  entered  into  the  loan  trans* 

?  Noir,  the  agent,  by  his  offer  to  purge  these  inhibitions, 

the  lender  in  the  same  situation  as  he  stipuhtted  for  on  taking 

BKBiity.    If  the  agent  had  been  taken  bound  to  make  inquiry 

&e  vbdie  a&irs  of  Lochend,  so  as  to  give  these  gentlemen  the 

isd  opportunity  of  considering  whether  they  would  grant 

hner  not,  and  if  the  true  state  of  matters  had  not  been  com- 

Is  them,  there  might,  in  these  circumstances,  have  been 

to  fliy  that  they  would  not  have  lent  the  money  at  all,  and 

■i|bt  have  been  ground  for  insisting  on  a  restitutio  in  inte- 

Bst  while  they  are  perfectly  aware  that  personal  debts 

can  they  say,  that,  had  they  known  tliese  debts  were  secured 

ions,  they  would  not  have  advanced  the  money  ?  I  see  no 

ibr  assuming  the  probability  that  they  would  not  have  pro- 

vitbthe  loan  if  these  inhibitions  had  been  communicated  to 

1  oor  do  I  see,  on  this  record,  any  room  for  thinking  it  pro-* 

thst  they  would  have  refused  to  make  the  advance,  had  the 

oier  of  the  agent  been  made  at  the  tame  of  the  loan, 
ii  a  welUknown  principle,  Nemo  debet  locupletari  alterius  in- 
nd  it  would  be  acting  against  that  principle,  and  the  clearest 
of  equity,  to  allow  in  this  case  a  full  restitution,  the  effect 
woold  be,  that  the  pursuer  would  receive  more  than  he  at 
Btipolated  for,  and  that  to  the  injury  of  the  agent.     And  the 
rf  the  sgeat  to  purge  the  inhibitions,  so  that  they  may  not 
te  parsner  in  the  ranking,  is  most  consistent  with  equity ; 
vkf  should  the  agent  be  held  liable  for  loss  arising  from  super«» 
t  eirenmstanoes  over  which  he  had  no  eontrol?  Both  in  law 
^ty,  then,  I  think  the  interlocutor  of  the  Lord  Ordinary  is 
fc^uided,  independently  of  any  inference  to  be  drawn  from  the 
of  the  pursuer  making  an  additional  advance  after  his 
of  the  existence  of  the  inhibitions. 
1  have  gone  over  the  eases  which  have  been  referred  to  by  the 
ftod  I  agree  with  the  Lord  Ordinary  in  his  remarics  npon 
snd  in  Amking  that  there  is  none  of  them  which  has  strict 
W^^^tton  to  the  present  case.    The  case  of  the  liability  of  ma- 

t2 
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20  Dec.  1638.  gistrates  and  meBsengers  for  the  whole  debt  has  no  resemblance  to 
^^■^^^"*^  the  present  question,  because  we  cannot  definitely  know  the  exact 
Campbell,  &c.  loss  sustained  from  failure  to  imprison  on  the  one  hand,  or  to  use 
o  iuT*  of  ^°  arrestment  on  the  other.  But,  in  the  present  case,  the  precise 
Court.  amount  of  loss  can  be  ascertained,  and  thai  the  agent  is  willing  to 

imake  up.  In  the  case  of  Lillie  v,  Macdonald  I  was  opposite 
counsel  to  Lord  Mackenzie,  and  his  Lordship  has  giren  a  correct 
account  of  the  grounds  of  that  decision.  It  was  a  severe  case  for 
the  agent,  but  was  different  from  the  present  The  principle  on 
which  the  agent  was  there  held  liable  for  the  full  amount  of  the  debt 
was  this,  that  had  he,  as  he  was  bound,  intimated  the  assignation, 
he  would  have  discovered  that  the  debt  assigned  was,  at  the  date  of 
assignation,  compensated,  and,  therefore,  it  was  very  property  a»- 
sumed  that  the  pursuer  in  that  ease  would  not  have  entered  into 
the  transaction  at  all.  I  think  every  case  of  this  kind  may  be  re- 
solved by  attending  to  the  distinction  pointed  out  by  the  Lord  Or- 
dinary in  his  note,  between  those  cases  in  which  the  predae  amoant 
of  loss  arising  from  the  negligence  of  the  agent  may  be  ascertained^ 
as  contrasted  with  those  where  the  amount  is  uncertain,  and  tbe 
Court  have  no  accurate  data  to  ascertain  it* 

I  agree,  therefore,  with  the  interlocutor  of  the  Lord  Ordinary, 
and  generally  with  the  reasons  as  stated  in  his  note,  although  there 
are  some  points  which  may  admit  of  doubt  But,  on  the  whole,  I 
think  it  correct ;  and  I  am  therefore  for  adhering  to  it,  as  I  think 
the  grounds  are  equitable  and  solid. 

Iiord  GiRies, — I  have  considered  this  to  be  a  case  of  diflBcelty 
all  along.  When  the  case  was  originally  before  us,  I  came  to  the 
conclusion  that  the  pursuer  was  entitled  to  fuU  reparation.  I  have 
now  attended  carefully  to  the  considerationa  which  have  beett  stated 
by  your  Lordships,  but  I  have  ultimately  come  to  be  of  opinion  that 
this  interlocutor  is  wrong,  and  that  the  pursuer  is  entitled  to  full 
reparation.  At  first,  I  confess  I  bad  some  hesitation,  and  that  has 
by  no  means  been  diminished  by  what  your  Lordships  have  atated; 
but  I  still  retain,  after  mature  deliberation,  my  former  opinion,  and 
conceive  this  to  be  one  of  those  cases  in  which  the  pursuer  is  en- 
titled to  demand  from  the  defenders  a  restitutio  in  integrum. 

It  is  a  universal  rule,  that  in  every  contract  where  there  is  fraud, 
or  culpa  lata  quse  dolo  sequiparata, — ubi  fraus  dat  causam  eontractui^ 
there  is  legal  ground  for  setting  aside  the  contract  in  toto^  and  no 
inquiry  is  competent,  or  can  be  allowed,  into  the  loss  or  the  gun  on 
the  contract  If  a  party  is  induced  to  enter  into  a  contract  through 
fraud,  or  the  gross  neglect  of  the  otJier  party,  which  is  deemed 
equivalent  to  fraud  in  the  eye  of  the  law,  and  this  is  competently 
proved,  he  is  entitled  to  get  free  of  the  contract  entirely ;  and  it 
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b  Ml  eiiMg;h  to  say,  that  the  loss  is  a  mere  trifle,  or  is  so  macb,  SO  Decjeaa 
'  Ikit  that  will  be  made  ap  to  the  party.     He  is  legally  entitled  Q^^^ei^ 
Atom  op  the  contract  on  him  by  whose  misrepresentation,  or  Campbell,  && 
^r  neglect  of  representation,  he  was  at  first  induced  to  enter  q^^^^^ 
k;  and  he  cannot  be  prevented  from  doing  so  by  an  offer  to  Couru 
sp  the  ascertained  loss ;  for  that  offer  is  not  competent  in 
lor  is  the  party  boond  to  accept  of  it.     The  law,  in  short,  an- 
iihe  eontmct,  and  ezclades  the  actio  qoand  minoris ;  that  is  to 
tke  law  alike  prevents  the  individoal  who  has  been  wronged 
hsldii^  by  the  contract  and  ckiiming  the  loss,  and  the  party 
1m  done  the  wrong  from  insisting  on  the  other  holding  by  the 
on  his  reeaiviAg  reparation  for  the  alleged  amount  of  lo« 


ithM  been  aaid,  that  as  the  agent  now  offers  to  purge  the 

if  the  effectual  inhibitions,  the  pursuer  cannot  poMibly  sus- 

lossi  as  he  would  thereby  be  placed  in  the  same  situation 

for  at  the  first,  and  therefore  that  there  is  no  room  for 

m  integrum,  as  the  loan  itself  cannot  be  now  set  aside* 

*f9a  although  that  was  true,  it  does  not  necessarily  prevent 

lio  in  integrum.     If  I  employ  an  agent  to  purchase  an  estate 

■^  sad  by  felse  representation  on  his  part  I  am  induced  to 

into  the  contract,  although  I  may  not  be  able  to  set  aside 

>ide  ia  a  qoctttion  witti. the  seller,  still  the  agent  is  bound  to 

tbe  bargaiii  off  my  hands ;  and  I  cannot  see  how  that  case  is 

It  from  the  present.     If,  in  the  case  supposed,  the  agent  re- 

to  ne  that  there  were  a  hundred  acres,  when  there  were 

if  a  handred  thousand,  or  that  a  considerable  portion  of  the 

ooMisted  of  young  thriving  timber,  which  was  not  the  feict,  or 

there  were  fifty  acres  of  good  home-land,  when  in  truth  there 

Booe,  or  that  the  property  was  on  a  river  side,  and  nicely 

when  the  £sct  was  the  reverse :  I  might  not  be  enabled  to^ 

Mik  the  purchase  in  a  question  with  the  seller,  but  I  would 

saqnsatioaably  be  entitled  to  demand  restitutio  in  integrum 

the  agent,  and  I  can  throw  the  purchase  on  him  who  led  me 

•ivspreBentation  into  the  transaction.     I  can  say  to  my  agent, 

%  ysur  colpa  lata  I  was  induced  to  enter  into  the  transaction, 

yoa  are  in  truth  the  purchaser  and  not  I ;'  and  the  agent 

take  the  bargain  and  make  the  best  of  it;  and  I  cannot  see 

^SiM  IS  different  from  the  present     Or,  again,,  suppose 

^M  agent  purchases  an  estate  for  me  as  free  and  unincum- 

hat  it  should  afterwards  be  discovered  that  there  was  a  ser- 

^  vay,  or  of  canal,  or  of  fifty  other  real  burdens  to  which 

Pivpeny  wm  subject,  and  the  a|^nt  should  then  say,  *  I'll  pay 

l*s  the  sBMNint  of  loss  sustained  through  tbe  eiistence  of  tb^se 
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to  Dec.  1838.  <  burdens,*  I  say  I  would  be  entitled  to  reject  the  purchase ;  ai,  had 
^^^^^^^1^^  I  b^^D  made  aoquaiuted  with  those  burdens  from  the  first,  I  might 
Campbell,  &c.  Dot,  and  ptobably  would  not,  have  purohased  the  estate  at  all ;  and 
o  ^nTn  of  ^^  seems  to  me  to  be  the  same  thing  here.  A  loan  is  required  by 
Court.  Campbell  of  Loehend,  and  his  two  brothers-in-law  generously  oome 

forward  and  agree  to  make  the  loan.  They  go  halFcs  in  the  trans- 
action into  which  they  enter,  not  to  invest  their  money, — for  that 
they  could  hare  done  adtrantageously  in  other  land, — but  to  serve 
and  relieve  their  brother-in-law  from  his  difficulties;  and  they  very 
naturally  desire  a  list  of  the  amount  of  the  real  burdens  on  the 
estate.  I  place  no  weight  on  the  words  *  heritable  bonds,'  which 
are  used  in  one  of  the  letters,  as  the  real  debts  affecting  the  estate 
were  unquestionably  meant.  They  are  informed  that  the  estate  is 
worth  so  much,  and  that  the  heritable  debts  amount  to  L.dOOO ; 
whereas,  in  reality,  it  afterwards  appears  that  there  are  available 
inhibitions,  of  which  no  mention  is  made,  which  make  the  heritable 
debts  amount  to  about  Lf.  12,000,  being  very  nearly  the  price  at 
which  the  estate  is  sold.  But  we  are  told  that  the  pursuer  and 
his  brother  were  aware  of  the  existence  of  the  personal  debts,  and 
therefore  it  is  to  be  inferred  that  they  knew  of  the  inhibitions.  I 
cannot  admit  this  inference,  as  I  see  no  vestige  of  proof  that  the 
personal  debts  were  known  to  the  lenders,  and  this  knowledge  is 
not  to  be  taken  for  granted :  it  might  be  so ;  but  diere  is  no  evi- 
dence of  it  whatever,  nor  is  there  any  legal  presumption  that  be- 
cause there  were  heritable  debts  to  a  certain  amount,  that  there 
were  also  personal  debts  secured  by  inhibition  which  had  not  been 
communicated.  The  lenders,  no  doubt,  afterwards  saw  the  dis- 
tressed situation  of  Loehend  when  these  inhibitions  appeared ;  and 
had  they  been  communicated  to  them  at  the  date  of  the  loan,  this 
would  have  been  at  once  apparent.  Now,  in  point  of  iact,  these 
personal  creditors  had  used  inhibitions,  the  discovery  of  which 
threw  B  new  light  on  the  subject ;  but  had  the  lenders  known  of 
this  they  would  have  seen  that  their  brother-in-law  was  much  em* 
barrassed  and  distressed,  and  in  such  desperate  circumstances,  that 
it  would  have  been  useless  to  have  advanced  him  any  money ;  ibr 
instead  of  doing  their  friend  a  service,  as  they  intended,  the  loan 
in  such  circumstances  would  only  have  been  a  service  to  the  cre- 
ditors, and  a  loss  of  so  much  money  to  them.  Supposing  it  to  be 
true  that  the  lenders  were  aware  of  the  existence  of  personal  debts, 
it  did  not  follow  that  they  knew  of  the  inhibitions.  A  person  in 
good  circumstances  may  have  personal  debts,  but  surely  it  by  no 
means  follows  that  these  are  secured  by  inhibition  ?  Indeed,  it  is 
only  when  a  person  comes  to  the  worst  that  thia  takes  place ;  and 
we  have  no  evidence  that  the  lenders  thought  or  knew  this.     W^ 
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well  l&e  partial  and  prejadioed  views  which  parties  naturally  ^  Bee.  1838| 

of  their  circiMMtaBee0»  eveo  on  the  eve  of  bankraptey ;  for  to    ^^y^^ 

krt  they  believe  themselvea  to  be  solvent,  or  at  least  that  they  ^^^^'J^f.. 

iiie enabled  to  get  out  of  iheir  difficulties ;  and  perhaps  Locbend     — -^ 

Imlly  believe  that  his  afiurs  might  be  retri^vedy  and  that  this  q^^I'"  ^^  i 

VMihi  set  him  to  rights.     In  this  view  I  think  the  loan  was 

But  the  question  here  is,  whetheri  had  the  lenders  knpwn 

inUUtiooa  had  been  used  on  these  personal  debts,  they  would 

flotered  into  the  loan.     It  is  said  that  they  would,  even  in 

dmunataoees,  as  they  made  a  further  advance  after  they 

to  the  knowledge  of  the  inhibitions.     With  regard  to  this 

kan,  it  ia  sufficient  to  say,  that  it  w^s  made  on  security 

was  thought  good ;  or  it  may  have  been  made  to  prop  up 

and  thus  with  greater  facility  to  secure  the  first  loan  and 

theoMelves.     I  see  no  proo4  therefore,  that  had  the  enct  « 

^if  the  property  been  explained  to  them  at  first  that  they  would 

catered  into  the  loan.     For  myself  I  do  not  believe  they 

kftve  saade  the  advance  to  one  in  such  desperate  circum* 

as  it  eonld  not  have  been  of  any  service  to  their  friend.    I 

do  the  pursuer  justice,  not  by  placing  him  in  the  situa- 

ht  wenld  have  been  in  bad  the  burdens  upon  the  estate  been 

IwwHiiieated  to  him ;  for  if  communicated,  how  do  I  know  that 

veaU  have  entered  into  the  loau  at  all?  I  cannot  tell  that, — we 

decide  that,  because  that  would  be  going  into  conjecture ; 

tUiImay  aay,  that  the  lender  should  have  bad  fm  opportunity 

him  to  judge  for  himself,  whether  he  would  or  would  not 

entered  iato  the  loan  with  these  inhibitions  standing  on  the 

;  and  he  could  then  have  said  whether  the  securiiy  would 

beoi  of  advantage  to  him,  or  at  least  such  as  would  have  in* 

him  to  enter  into  the  transaction ;  but  no  such  opportunity 

aftwded  hiis,  and  it  cannot  be  now.     It  was  withheld  at  the 

as  yonr  Lordships  have  already  decided,  through  the  culpa 

sCthe  agent  in  not  communicating  to  him  the  existence  of  the 

i;  and  therefore,  in  my  opinion,  the  pursuer  is  entitled  ta 

liesfitatio  in  integrum,  and  the  only  just  way  is  to  relieve  him  of 

issi  in  toto,  that  is,  by  full  payment  of  the  sum  advanced. 

I  kad  not  the  same  advantage  as  your  Lordships,  by  being  en« 

ia  the  ease  of  Macdonald ;  but  I  observe  that  the  Lord  Or- 

u  his  note  adopts  the  same  reasoning  as  I  do  oiow.     ^  One 

'^  the  seeorities  which  the  agent  undertook  to  complete  was  the 

iiiiipiation  to  a  particular  debt,  which  h^  failed  to  render  efiec- 

iisi,  by  mtimating  it  to  the  debtor.     1  iio  omission  was  not  dis- 

><>«ered  oatil  twenty  years  after  the  transaction,  and  the  repre- 

'^^ottttires  of  the  party  made  a  claim  against  the  representatives  of 
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SO  Dec  1638^  <  th^  agent  for  the  amoont  of  the  loan.  In  this  they  were  sqo* 
J^'^'y^y^  *  cessfol ;  and  the  defence,  founded  on  the  cirennstancea  of  the  aa* 
Campbeii»&c.  V  signed  bond  having  been  extiDgnished  by  oompenaatloB,  waa  £a* 
Tp  ^  ^  regarded*  This  was  a  severe  enoogh  decision.  But  on  looking 
Couru  *'  into  the  r(?port,  it  will  appear,  that  the  opinion  of  the  Court  on 

<  this  point  truly  rested  on  the  impossibility  of  knowiog,  after  sack 

*  a  lapse  of  time,  what  might  or  might  not  have  been  the  effect  of 

<  making  intimation  at  the  time.    If  so,  the  case  dearly  fell  within 

<  the  operation  of  the  principle  already  alluded  to,  that  the  agent 

*  having  committed  an  error,  for  which  he  was  accountable,  was 

<  bound  to  replace  the  sum  advanced,  as  the  error  did  not  admit  of 
^  being  corrected  when  discovered,  so  as  to  place  the  lender  in  the 

<  same  situation  as  if  he  had  done  his  duty.'  We  cannot  tell  what 
effect  the  knowledge  of  these  uncommunicated  burdens  at  the  time 
of  the  loan  would  have  had  on  the  lender,  nor  have  we  any  right 
to  teil ;  and  if  this  be  so,  I  then  apply  the  Lord  Ordinary's  ground 
to  the  present  case,  viz.  that  the  agent  is  bound  in  restitutio  in  in- 
tegrum, as  the  error  cannot  now  be  otherwise  rectified.  I  have 
stated  my  own  belief  to  be,  that  the  pursuer  in  all  likelihood  would 
not  have  made  the  advance  had  he  known  of  the  inhibitions ;  yet 
as  we  do  not,  and  cannot  know  positively  whether  be  would  have 
advanced  the  money  or  not,  and  as  the  opportunity  of  jadgtog  for 
himself  was  withheld  through  the  culpa  lata  of  the  agent,  the  latter 
must,  in  my  opinion,  replace  the  sum  lost  through  his  error  in  pro- 
fessional duty.  The  case  of  Macdonald  appears  to  me  to  apply  to 
the  present. 

I  apprehend  that  the  case  of  Donaldson  against  Haldane  affbrda 
a  clear  rule  for  the  present.  In  that  case  your  Lordships  jo^y  de- 
cided against  the  agent  for  the  full  amount  of  the  sum  advanced, 
and  Lord  Mackenzie  said,  I  quote  his  Lordship's  words  as  reported 
in  Shaw  and  Duniop,  *  It  may  be  perfectly  true  that  the  loss  in  this 

*  instance  has  emerged  from  tiie  fluctuation  in  the  value  of  the  aub- 

<  ject     But  a  loss  from  such  a  cause  is  no  new  thing,  and  as  it  was 

<  peculiarly  perilous  to  invest  the  pursuer's  money  on  a  postponed 
'  security,  where  the  first  brunt  of  all  fluctuations  necessarily  fell 

*  on  it,  before  any  of  the  prior  loans  could  be  affected,  the  defender 

<  was  bound  to  have  intimated  the  prior  burdens  to  the  pursuers, 

<  and  to  have  received  their  instructions  whether  they  were  satisfied 

<  with  such  a  security.'  I  adopt  that  opinion  of  his  Lordship  in  this 
case.  The  view  we  took  in  that  case  was,  that  the  agent  was  bound 
to  have  communicated  the  existence  of  the  prior  burdens,  and  to 

^have  given  the  parties  an  opportunity  to  judge  whether  they  would 
have  entered  upon  the  loan,  yea  or  nay ;  so  in  this  case  I  think  it 
was  the  bounden  duty  of  the  agent  to  have  communicated  the  exis- 
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d  tke  uihibitioiis,  and  to  haye  tbos  enabled  the  pursser  to  SODcc^lS^ 
wbedwr  he  wonld  have  entered  into  the  loan  or  not,  and  po6-  campbditT 
not ;  bat  as  this  was  not  done,  and  the  whole  amount  Campbell,  &«. 
has  been  loet^  the  agent  musty  in  my  opinion,  replaoe  the  opummof 

Court, 

I  am  for  altering  the  interloeotor  tofthe  Lord 

;  and  although  that  eannot  be  done,  as  your  Lordships 

a  differeot  opiniony  1  ^oght  it  right  to  state  the  grounds  of 

in  thia  case. 
jLsrri  PresidaU  was  absent. 
Ihe  Cnri  adhered.  Judgment. 

(Mbtfj,  A&rtoi.         Act.  Sol-Cltn,  (Rutherfurd,)  Pauuy.        Alt.  Dttm  of 
ftt.  [Hope, J  A.  Wood.  Boy  i  Wood,  W.  S.  and  CampbeH  j-  M*DowaU, 

8l  8.  CL  Agents.         J7a  Glen. 

*  G  G.  R. 


if  SECOND  DIVISION. 


: 


^  Ve.  XL.  20th  December  1 886. 

R.  C.  BONTINE 
agiSnst 

W.  C.  C.  GRAHAM  and  ALEXANDER  HAMILTON. 

^Toi  AVD  PuFiL. — Fraud. — A  father  hamng  aeeumed  poeeession 
'•'sf  sa  eeiate  as  admmietratar'inrlaw  far  hie  edn,  a  pupU^  and  after 
^  leUmg  it  fur  eame  Hme  in  that  tkaracter^  hamng  made  up  a  feudal 
^^feitinhie  mm  perean^  during  his  tan*s  pupiUarity^-^heldj  that 
'  h  eoeU  not  iherAy  change  the  character  of  hie  posseeeion^  and  that 
Ac  (ilb  fo  made  tcp  was  ntdl  and  void  by  way  of  exception^  in  a 
'  fnetien  wUh  Ae  eon. 


fcdesd  of  eolaily  dated  16th  March  1757,  and  executed  by  Nicol  NamtiTe. 
tetise  of  Ardoeh,  that  estate  was  settled,  on  failure  of  certain 
^^  peitons,  on  Robert  Graham,  lather  of  the  defender,  and  the 
^(b^nsle  of  his  body.  The  entail  provided,  that  the  heir  possess- 
^tbeaame  should  use  the  name  and  arms  of  Bontine  only,  and 
Alt  if  he  used  any  other  the  estate  should  devolve  on  the  next 
i^*  Robert  Graham  and  the  heirs-male  of  his  body  were  also 
^"^  » labstitntes  in  the  entail  of  the  estate  of  Gartmore,  iriiich 
^^B^nsed  a  sunilar  provision  with  regard  to  the  heirs  in  possession 
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80  Dec.  1838.  bearing  the  name  and  arms  of  Graham  of  Gartmore  onljr.    The 
suecession  to  both  estates  having  opened  to  Robert  Graham,  he 
made  his  election  to  retain  the  estate  of  Gartmore,  and  allowed  de* 
cree  of  iritaney  to  pass  against  him  at  the  defender's  instanee  quoad 
the  estate  of  Ardoch,  wherebjr  the  defender  was  put  in  possession 
thereof  during  his  father's  life,  assuming  the  name,  and  bearing  the 
arms  of  Bontine  of  Ardoeh«     He  did  not  eomplete  a  feudal  title  to 
the  estate,  but  possessed  it  on  apparency*     Robert  Graham  died  ia 
1797,  upon  which  the  defender  was  entitled,  as  heir  of  entail,  to  sac* 
ceed  to  the  estate  of  Gartmore.     He  accordingly  took  up  that  es* 
tate,  and  thereafter  used  the  name  and  arms  of  Graham  of  Gart- 
more.    The  estate  of  Ardoch  was  then  claimed  by  Nicol,  the  de- 
fender's immediate  younger  brother,  who  was  put  into  possession 
of  it, -and  drew  the  rents  for  two  years  after  Robert  Graham's 
death ;  but  on  the  birth  of  the  pursuer,  the  defender's  eldest  sod, 
in  September  1799,  the  defender,  acting  as  administrator-in-kw 
for  the  infant,  claimed  possession  of  Ardoch  from  his  brother  for 
the  pursuer's  behoof.     Nicol  gave  up  the  possession  to  the  de- 
fender as  administrator  for  his  son,  which  character  he  maintained 
for  some  time.     The  factor  employed  on  the  spot  to  manage  the 
estate  rendered  accounts  to  the  defender  from  1800  to  1807,  de- 
signing him  *  as  tutor  and  administrator '  to  his  son,  and  the  ac- 
counts in  that  form,  for  the  first  three  years,  were  expressly  ap- 
proved of  and  doqueted  by  the  defender;  but  in  1809,  with  a  view 
to  appropriate  the  estate  to  himdSlf,  the  defender  made  up  a  feudal 
title  to  it  in  his  own  person,  as  heir  of  Ardoch,  omitting  in  the 
charter  the  restraints  against  alienation  and  contraction  of  debt. 
When,  however,  the  pursuer  came  of  age  in  September  ISM,  the 
defender  executed  a  voluntary  conveyance  of  the  estate  of  Ardoch 
in  favour  of  his  son,  who  also,  in  1824,  obtained  a  decree  of  irri- 
tancy against  his  father,  as  having  forfeited  the  estate  under  the 
entail,  by  not  confining  himself  to  the  name  and  arms  of  Bontine  of 
Ardodi  only* 

In  1826,  the  pursuer  raised  the  present  action  against  his  &tber 
for  the  amount  of  his  intromissions  with  the  estate  of  Ardoch,  as 
administrator-in-law  during  the  period  of  the  pursuer's  minority. 
Graham  did  not  himself  defend  the  action,  but  the  defence  was 
taken  up  first  by  Messrs  Brown  and  Macmillan,  trustees  appointed 
by  Graham  for  behoof  of  his  creditors,  and  after  their  withdrawal, 
by  Hamilton,  as  common  agent  in  the  ranking  and  sale  of  Graham's 
estates. 


Defenders' 
Pleas. 


The  defenders  pbaded — That  the  pursner,  a  substitute  heir  of 
entail  in  the  estate  of  Ardoch,  had  no  claim  against  Graham,  tbe 
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heir  in  poisesBion^  committiog  an  act  of  irritancy  for  rents  or  other  dO  Dec.  I8sa 
intromiaBions  prior  to  the  declarator  of  irritancy.     Until  decree  of    ^"^v^^ 
fbrfeitare  is  pronounced^  the  heir  in  possession  remains  in  posses-  ^^^^^^ 
sion,  entitled  to  all  the  privileges  of  a  fiar,  altboogh  he  nay  have  HamUton. 
eoDfravened  the  provirions  of  the  entail^  and  he  is  not  responsible  ^^'J^   « 
to  the  next  heir  for  his  intromissions  or  his  acts.    The  right  of  pro^  pieu. 
perty  in  Ardoch  was  vested  in  Graham  when  he  succeeded  to 
Gartmore..  His  succession  to  that  estate  did  not»  ipso  jure,  devolve 
the  other  estate  on  the  next  heir  of  entail.     Graham  did  nothing 
to  divest  himself  of  the  property  of  Ardoch  in  favour  of  his  son, 
bttt  continued  himself  the  legal  proprietor.     The  legal  character  of 
possession  is  dependent  on  the  legal  right ;  and  if  any  doubt  could 
exist  as  to  the  legal  character  of  the  possession  prior  to  1809,  all 
doubt  was  put  an  end  to  by  the  feudal  title  made  up  in  that  year 
by  Graham,  which  fixed  the  character  in  which  he  held  the  estate. 
It  gave  the  legal  stamp  to  his  possession,  which  could  only  be  re- 
moved by  a  reduction  of  this  titie,  or  by  some  other  legal  proce«> 
dure  necessary  to  take  from  him  the  right  of  property  in  the  entail; 
The  pursuer  may  be  possibly  entitled  to  claim  damages  for  the  in* 
jury  inflicted  on  him  by  bis  father's  prooeedings,  but  that  can  only 
be  obtained  under  some  other  form  of  action  than  the  present,  which 
is  directed  against  the  defender  as  having  possessed  as  administra* 
tor-^in-kw  for  the  pursuer,  whereas  he  was  in  truth  the  verus  do^ 
minos  of  the  estate,  and  possessed  in  his  own  right.     The  pursuer 
has  therefore  Csuled  to  support  the  medium  condudendi  of  his  sum- 


The  Lord  Ordinary  found  *  specially  that  the  defender  is  not  Lord  Ordi. 

*  entitled  to  found  either  a  plea  of  leiral  ownership  as  havinir  been  °*^*'  ^"~ 
'  vested  in  himself  and  still  less  of  bona  fide  perception  and  con* 

*  sumption  of  the  rents  and  other  sums  now  concluded  for,  on  the 

*  titie  of  1809,  in  respect  that  tide  was  procured  by  the  tutor  in 

<  his  own  fiivonr  sine  auctoritate  praetoris,  to  the  prejudice  of  the 

*  pupil,  then  entirely  defenceless :  Finds,  farther,  that  it  is  unne- 

*  cessary  for  the  pursuer  to  bring  an  action  of  reduction  to  set  aside 

*  the  said  tides,  as  these  must  be  held  null  and  void,  at  least  in  any 

<  question  between  tutor  and  pupil,  and  were,  moreover,  abandoned 
^  by  the  defender  by  the  conveyance  executed  by  him  in  favour  of 

*  the  pursuer  on  the  day  of  his  majority,  as  well  as  by  the  decree 

*  ^  irritancy  which  the  defender  allowed  to  pass  against  liim  in 

*  1«24.' 

His  Lordship  explained  the  reasons  of  these  findings  in  the  fol« 
lowing  portions  of  the  note  subjoined  to  his  interlocutor : 
Nate.'^*  With  regard  to  the  pleas  urged  in  defence,  these  are 
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90  Dec.  183a  <  chiefly  of  a  iedtnical  nature,  founded  on  the  fonn  of  the  aedoni 

^^^V^^    f  and  on  the  nature  of  the  tide  8aid  to  have  been  made  up  and  held 

Cnbam  and    *  ^7  ^®  defender;  from  which  it  is  argued  that  he  must  be  viewed 

Httmiiton.       « as  an  ordinary  praprielar  of  an  entailed  estate,  who  had  committed 

Note.         '  ^  irritancy,  subject  to  be  declared  when  any  heir  took  the  steps 

(  necessary  for  that  purpose ;  but  these  pleas,  incontestable  as  ab- 

^  stract  propositions  in  entail  law,  and  when  occurring  in  oonq|>eti« 

*  tion  between  strangers,  substitutes  of  mature  age,  competent  to 

*  protect  their  own  interests,  are  quite  inadmissible  here.  The 
^  record  and  productions  clearly  demonstrate  that  there  is  no  ques* 

<  tion  at  all  here  upon  entail  law,  but- solely  as  to  the  duties,  re« 

*  sponsibilities  and  rights.  <tf  telor  and  pupiL 

<  When  any  property  is  given  over  to  and  accepted  by  a  party 

<  as  tutor  for  a  pupil,  and  when  the  moeptimi  of  the  trust  is  as  dearly 
^  established  as  in  the  present  instance,  it  would  require  very  par- 

*  ticular  precautions  indeed,  and  proceedings  of  a  singularly  purs 
^  character,  in  which  the  pursuer's  interest  was  anxiously  guaidsd 

*  by  separate  advisers,  under  the  sanction  of  the  Supreme  Coart, 
'  before  the  tutor  would  be  permitted  to  allege  that  the  estate  codh 

<  mitted  to  him  as  tutor  was  in  reality  his  own.     There  is  not  only 

<  no  such  case  here,  but  the  proceedings  of  the  defender  in  refe* 

<  rence  to  Ardoch  (especially  as  to  the  titles  ezpede  in  1809)  are 
'  of  the  most  discreditable  character  that  has  ever  been  exhibited 

*  in  Scots  conveyanding. 

<  If  any  thing  could  add  to  die  legal  responsibility  of  the  defender 

*  in  the  present  instance,  it  would  be  the  consideradon,  that  die 

<  defender  assumed  the  management  as  tutor  for  his  son,  in  refe* 

*  rence  to  Ardoch,  contrary  to  the  most  positive  prohibidons  of  the 

<  entailer.    That  party,  as  if  foreseeing  the  ruinous  consequences 

<  to  which  the  property  of  infant  heirs  might  be  exposed  by  the 

<  administradon  of  their  fathers,  specially  provided  in  the  originsl 

<  tailzie,  that  the  heirs  denuding,  in  consequence  of  an  incapacity  of 

<  holding  the  estate,  should  from  *  thenceforth  be  excluded  and  de« 
<<  barred  from  any  administradon  or  management  of  the  said  lands, 
«<  barony  and  others,  and  shall  be  incapable  of  being  tutor,  curator 
<<  or  adminiBirQt€r''in''law  to  any  of  the  heirs  of  entail  succeeding  to 
**  them  therein.' 

<  It  was  an  act  of  great  legal  wrong  (if  not  of  moral  impropriety) 

*  in  any  father  to  assume  the  management  of  the  estate,  and  apply 
f  the  rents  from  year  to  year  to  his  own  use,  in  the  face  of  such  a 

*  clause ;  and  the  propriety  and  the  use  of  it  (if  any  reladon  of  the  &- 

<  miiy  had  had  the  firmness  to  enforce  it)  have  been  strikingly  ex- 

<  emplified  in  the  whole  course  of  the  defender's  conduct  durii^  his 

<  son's  minority. 
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*  Af  far  the  technical  cavils,  that  this  acdon  is  brought  for  an  ac-  20  Dec.  issdi- 
f  «f  feots  doe  to  the  former  pupil  as  proprietor — but  that  he     ^v^^ 
Mf  proprietor — and  that  Mr  Graham  was  proprietor  under  the  ^^^^  \^^ 
of  1809, — ^these  all  proceed  on  a  palpable  begging  of  the  Hamilton. 
If  the  defender  as  a  tutor  took  an  estate  as  his  pupil's,     jj^ 
ii  noC  ID  bis  month  to  say,  that  he  afterwards  made  up  a  title 
ag  his  trust,  to  take  the  property  to  himself  without  deelara- 
Any  title  so  made  up  privately  and  extrajudicially  must  be 
s  intrinrieally  void  and  null,  and  requires  no  declarator  of 
to  establish  it.     In  fact,  the  technical  argument  of  the 
applies  against  themselves.     They  plead  that  the  estate 
cnnot  be  held  as  the  pursuer's  till  he  got  reduction  and  declarator, 
be  more  correct  to  say,  that  tlie  defender  could  never  take 
away  from  his  pupil  without  declaratof,  in  which  th^ 
s  interest  was  bona  fide  defended  by  a  trnst^wortby  guardian: 
title  and  parchments,  therefore,  of  1809,  on  ^ieh  the  de- 
rely,  were  no  better  than  waste  paper. 
•^Itiienly  necessary  to  refer  to  the  judgments  of  the  Court  of 
tmor^  in  the  well-known  cases  of  Agnew  against  Lord  Stair 
sdiera,  to  be  satisfied  of  the  jealousy  and  care  with  which  the 
regards  the  rights  of  infitnts  and  minors  in  reference  to  their 
in  tmlzied  estates.     Iik  these  cases  purchasers  and  third 
were  made  responsible  for  slight  omissions  and  errors  com-  ' 

*  Bitted  in  the  execution  of  an  act  of  Parliament;  and  although 
party  proceeded  there  by  reduction,  it  was  solely  because  the 

of  certain  third  parties  was  involved.    The  case  would 
been  rery  different  had  the  question  arisen  solely  with  the 
of  the  pupils,  and  by  their  having  expede  a  fraudulent  title 
dirir  own  fevobr.     It  must  always  be  competent  to  object  in 
tay'form  to  such  a  title  as  null  and  void  ab  initio,  at  least  in  a 
'^acstion  with  the  ward. 
\  *  *  There  are  many  analogous  cases  in  which  titles  fraudulently  or 
^frivalely  made  up  are  utterly  disregarded  by  courts  of  law  and 
^eqaity,  by  way  of  exeqpitumj  and  without  reduction  or  declarator. 
*if  an  ordinary  tutor  buys  up  a  beneficial  lease  of  his  ward's  pro^ 
'pcrty,  he  may  be  called  to  account  for  it  in  jthe  course  of  his  cu- 

*  latorial  accounting ;  and,  in  like  manner,  if  a  partner  purchase  an 
^cstBle,  or  acquire  a  lease  connected  with  the  company's  business, 

*  hot  take  the  title  privately  in  his  own  name,  his  liability  to  ac^ 
*esQnt  is  held  to  commence  from  the  moment  of  his  original  pos- 
'senon,  without  regard  to  the  fraudulent  title.  .  Various  other 
*9lostiation8  might  be  given,  but  hardly  a  stronger  case  for  the 
^ipfBeation  of  the  principle  can  be  figured  than  that  which  here 
^oecon. 
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20  Dec.  1838. 


Bontine  v. 
Graham  and 
Hamiltoo. 

Note. 


^  A  plea  is  faintly  indicated  for  the  defender,  that  Mr  Graham 
traly  was  not  obliged  to  surrender  Ardocfa  at  all  on- his  suocesaion 
to  Gartmore,  as  it  was  only  his  right  of  iuccession  which  was  for^ 
felted ;  and  this  was  inapplicable  to  a  proprietor  who  had  already 
succeeded)  and  was  in  actual  possession  of  the  estate ;  but  this  ap- 
pears to  be  a  plea  as  unsound  in  itself  as  it  is  incompetent  for  the 
tutor  to  urge  it.  These  clauses  of  devolution,  as  being  proTisions 
of  succession  inter  hseredes,  are  always  construed  according  to  the 
ifUentian  of  the  maker  of  the  tailzie.  Of  this  the  case  of  Lord 
Elphinstone  affords  a  good  example.  Here  the  intention  of  the 
entailer  is  plain  and  unmistakeable ;  but  even  if  this  were  a  point 
in  the  least  degree  doubtful  or  debateable,  surely  the  defender, 
after  having  got  the  estate  in  trust  for  the  pursuer  as  his  iuiarf 
could  not  extrajudicially  appropriate  it  to  himself  on  any  plea 
raised  upon  the  entail,  without  having  his  right  judicially  ascer- 
tained and  declared.  Till  that  time  the  rents  must  be  held  aa 
bona  fide  percepti  on  the  ndnot's  account,  till  his  right  and  tiUe 
of  possession  were  reguhirly  and  completely  extinguished  by  de- 
chirator.  This  would  be  sufficient  for  the  pursuer's  claim  under 
this  action,  even  if  the  plea  were  fax  more  feasible  than  it  is.' 

Hamilton  reclaimed. 


Opinion  of 
Court. 


Judgment. 


Lord  JuiHee^Clerk. — After  having  paid  great  attention  to  the 
argument  in  this  case,  I  am  decidedly  of  opinion  that  nothing  has 
been  urged  by  the  defenders  to  induce  me  to  alter  the  interlocutor 
of  the  Lord  Ordinary. 

Lard  Medwyn. — I  am  of  the  same  opinion.  The  case  might 
have  been  different  bad  Mr  Graham  possessed  all  along  on  the  de- 
cree of  irritancy  obtained  against  his  father.  But  die  posaeaaion 
was  changed,  and  Mr  Graham  took  it  up  again  as  administrator  for 
bis  son.  I  do  not  know  how  he  was  entitled  afterwards  to  change 
his  title  without  judicial  authority.  He  must  be  held  to  have  been 
possessing  the  estate  solely  as  administrator  for  his  son. 

Lords  Glenlee  and  Meadowbank  concurred,  and  the  Couri  unani- 
mously adhered* 


iMd  Ordinaiy,  Cmmgham.  Act.  Sol,'Q€».  (JRyAerflardJ  Ivary^  Spmn,  Aiu 
Dean  qfFac,  (Hopt^)  SandfbrtL\  Ker  ^  Dickson,  W.S.  and  /Uex.  Ecmtltim^ 
W.  S.  Agenu. 

G. 


m.4i 
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UXLL 


2\8t  December  1838. 


THOMAS  SCOTT 
apauut 

>LIN  DUNLOP  AND  Others,  (Waddbl's  Trustbbs.) 

rG^^BBDUCTjoK. — Bankrupt  Act,  54  Gbo.  III.  c.  137, 

4^AcQuiB8CBNCB« — Pbesonal  Objbction. — A  pomdinff 

md  Teparted  to  the  Sheriff' till  nine  days  after  the  schedulbs  cf 

^were  taken  andservedhy  the  officer^  andthe goodswerethere^ 

i^nUanpublieaiioii  lees  them  eight  de^s  prior  to  the  roup,  though 

eight  dayejrom  the  date  of  the  warrant  of  sale.    A  re^ 

of  the  proeeedxag  having  been  brought  by  the  debtor  on 

grauade^  but  chiefly  that  the  poinding  teas  not  reported 

in  terms  of  the  bankrupt  act^  and  that  there  had  been 

'^^dent  pubUcaiion  of  the  scde^  under  the  €u:t^ — circumstances  to 

^doA  it  was  held  that  the  pursuer  teas  barredy  personali  exceptume^ 

esUy  acquieseeneeyjrom  reducing. 

y^Whether  there  had  not  been  a  sufficient  compUance  with 
^Asffmsiomoftheactf  Opinion  indicated  by  the  Lord  Ordinary 
ifhsl  thm  had  been. 

inrtneof  two  decrees  of  the  Court  of  SeaBion,  respectively  dated  NarratiTe. 
fieeonber  1832  and  8th  June  1833,  for  various  sums  therein 
the  defenders  raised  letters  of  horning  agabst  the  piuv 
in  Tirtae  of  which  a  poinding  of  certain  effects  belonging  to 
wwirting  of  growing  crop  and  farm-stocking,  was  executed 
Ae  27th  of  July  1833.  The  report  of  the  execution  of  this 
was  returned  to  the  Sheriff  of  Lanarkshire  on  the  5th  of 
Ulowing,  when  the  Sheriff  granted  warrant  *  to  sell«  by 
ffHk  roup,  as  many  of  the  effects  poinded  as  will  pay  the  debt 
'fcr  which  this  poinding  was  executed,  interest  and  expenses ;  but 
'M  noner  than  dght  days,  nor  later  than  twenty  days  from  thb 
^te:  Appoints  the  sale  to.  be  advertised  once  in  the  Glasgow 
.'Heold  and  North  Aitish  Advertiser  previous  to  the  sale,  and 
-  ntuaated  to  the  debtor  at  least  three  days  previous  thereto,  and 
^ordains  the  same  to  be  reported  to  court  within  eight  days  after 
*4en>iip,  with  certification/ 

'^  defenders  having  ascertained  that  the  poinded  effects  had 
fA  frevioasljr  sequestrated  by  the  pursuer's  landlord  for  his  rent, 


^—    Yv«  ^iT  v^uiuuiLUiuifc'ss  uc|aWcc;ii  buc  ucit:uuci:B  eiuu  tut;  lauiuurii 

Suniop^i,  E^Fp^  i^*^*  .^'^^  pursuer  bad  a  dispuW.yitir  IttS  W 
Others. —     and  tliatj  at  tte  request  *<a  tiis^  friricipjfl  cfedttb^j'^STejJ^Ci 

stocking  and  effects  of  eyery-aescfiption,  Tor  paymeiftllnMa  ^ 

lawful  deitS*.  **.  Of^ttie  same  dkfe  wTtb  tlie^Bfefe^ire^il,i^'s^ 
'  ojf  an'£hV*sput^am'afees'tWw^^^  'titriidfet  liid  ferf^^fMb^' 


IlK',  f*.  iKt'  , 


aw 
ofqi 
wnu! 
farm 


'^"l^h'e  defeuWsV  lii  boticui-rettce  Wfth'tbe  fanfioi^,^toHrtilhii 
be^ani'e*l)ound'tb  'i>ajr  fh^^rent  otit  bf'tBe  'firsfi>'b<^ea?^  ii^ 
p'omding,  Applied  to  th^  Sherar^VW,^  (^fithe  8tfe  irf'J^cWsiilb^^' 
ne^wed  the  warrant  of  the  5th  of  Aiigust,  and  a^thcO^iFfl^^lU^ 
fb  >rWdli' tfeiitis  thei^iof  •  The  dk^^ 

ISthof  NoVeinber: 'if  was  fluly' advertised  tti  ffle^(5te%<iWl!KaM 
bn^tie  I'ltb;  iperfedniai^^ifititiiated  tbfh^ 


Mils;  artlibparidU  V^hdrc^^c^otdf '&(rthwBtt3n^^ 

i^:^ua^e'd,^ind''ako  at  ftTotytowti,  'Mbrild4nW'''A3»aWte^OTd^-;tf^ 

placet;    *The"6ate;accordiligly  toofk'placer  b*  th^^^l^fr^'iSSllWgl 

b6i*;  bnt  waS  n6t'tep6Vt6d'to^cf'Sbfe(rlff^tlHiA^ 

4is  it  was  previoasly  tiecess^'tb  settfe  a  m^M^eV'df  ^f^tiH^  llHMf 

i(ue  io  'fkVm-servantd  ^nd '6t!h^  VtioM^  freen  ^(ktg^effflf  ^Oh  ^ 

vl^e  bf  M  pn^suet^/  who;^  ^e-'  a^t^ti^oii^  df  hi^%Hi(b«i^{A41^W^ 

w&diii  th'e  payitient  bf  tte^e  clkiibs.^^bb^ti  ebl^ted,  dirmkm 

con*^ctile^  of  tbbacbol^tk^dbeib  bm  ld.bba!nefisf;  ''tliii^pFde^^tf 

the  fiWip'oindiiig'bdnrinsiifl^ent'^ 

eiecated  W  debonfl  po7tkdiiig'^'on''tfae'  St^f  of  Decetnb^;  iAinAtil^ 

iie^ort^d  to  tfab  Sh^riilFoil  ttitl9tfa  ^  JaBnaiy  1^4J  Jriti^iiite^fliea^^ 

Ibowever,  of  certsBn^sLtticlesndtllttiftiglbeeffi  pbinded/^f^^ 

vtB&  ^ecute'd  oniiti^  fi^  6t  Jktmiifyf  i^^^ 

day ;  and  bn  tbe'34A''of  7aj!rtRttjKa':^^  s^^fHSMkf'^ 

febtii  poindiogs,  'was^grchited'iil'ihi^s^  ¥erttis  V  '^^RaflMg  T^dnM^fi^d 


t  tti^  fflBgebce;  #lfli  its  wect2i5<m  ^poindtt^,  iMiO*)  Hi6  exfeMiM 
*<  of  pbhiding , dat^"91^  Dtic;btlfb«^  last,  giMta^'^pbitart ^'^y 
^licensed auctioneer;  at  B^t  of  tfae'x^^MBtbt^/  aiid;4bjr^li^^ 
^  shali  bd  v^spoiiisfbte,  tb  'seH  bf  ptiAAib  )i»u]p  a8^tiiittt''(if  "ft^dBaii 
^poinded is ^iH^y tlte'd^i  fdt  ifhM  tfi'b  ^bilidii^Vto  eseeeuted^ 
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ttrett  md  expenses :  Appoints  the  aal*  to  be  advartiaad  and  in-  Si  Dw.  M^ 
ted  ro  the  debtor  at  least  three  daj»  prsTions  to  tfae  sale ;  and    ^■■•v^ 
■i  the  sale  to  be  reported  to  the  Court  withia  eight  daya  o„^  ^^ 
'  Ibe  roup,  vitb  certification,  the  nle  to  take  plaee  not  sooner  OdiMs. 
tigbt,  nor  later  than  twenty  days  from  this  date.'     The  day  [^„^„ 
\  na  &xed  for  the  7th  uf  February.     It  was  adTertiaed  in  the 
ilUtidi  Advertiser  of  the  1st,  and  in  the  Glaagow  Herald 
lU  of  February  ;  and  besides  being  published  by  hand-biUa 
im  qnarters,  aa  in  the  case  of  the  first  poinding,  it  waa  Inti- 
tothe  pursuer  on  31st  January.     The  sale  accordingly  took, 
n  tfae  7tfa,  and  was  reported  to  the  Sheriff  on  tfae  15th  of 
1834.     The  sales  in  November  1833  and  February  1634 
T  approved  of  by  the  Sheriff,  and  the  pursuer  stated,  (bot 
denied,)  that  the  publlcatiODa  of  the  sales  were  alto- 
inaifficient  to  insure  a  fair  compatition ;  and  that  aa  they  took 
tvlen  tfae  pursuer  was  unable  to  protect  himaelf  and  fais  in- 
kis  effects  were  sold  at  prices  tery  much  below  their  value 
Kket. 

of  the  proceedings,  certain  other  creditOTs  of  the. 
ing  on  his  notour  bankruptcy,  proceeded  to  take  the 
Meps,  uoder  the  bankrupt  statutes,  for  cutting  down  the 
ot^  and  ranking  pari  ptLssu  with  the  defenders.  For  tbia 
they  raised  a  summons  of  multiplepoinding  in  the  name  of 
before  the  Sheriif-court,  calling  the  various  creditors  as 
The  pursuer  was  not,  in  the  6ret  instance,  called  aa  a  de- 
rtsthe  multiplepoinding ;  but  the  Sheriff,  on  the  13th  of  Feb< 
f  1835,  altered  a  previous  interlocutor  of  bis  substitute,  and 
itiiatit  was  necessary  Ihat  the  pifraner  should  be  made  a  party, 
'{■nuer  compeared,  and  lodged  a  minute,  whereiu  he  stated 
h  Wd  hiinself  to  be  a  party  thereto^  in  consequence  of  the 
g  proceedings,  though  not  formally  cited  in  the  multiple. 
%;  and  he  sisted  himself  as  a  party  accordingly,  and  dia- 
with  any  formal  citation.  On  the  27th  of  February  1836, 
«riff-«ubBtitute  found  the  raisers  of  the  multiplepoinding  liable 
Ke  and  single  payment ;  and  the  record  having  been  made  up 
I  A>«d,  an  interlocutor  was  pronounced  on  the  dSd  of  October 
whereby  the  claims  of  the  various  parties  were-  fixed  ia 
};  against  which  interlocutor  the  pnrseer  did  not  reclaim. 
■K  pursaer  stated  no  objection  ather  to  the  r^ularity  and 
^of  the  diligence  used  by  the  defenders,  nor  to  the  competency 
of  multiplepoinding,  in  whieh  thious  interlocutors  wwe 
against  none  of  whieti  he  reclahned.  His.  intention  to 
iredHction  of  the  proceedings  under  the  poindings  was. first 
'<d  in  &larch  1836,  when  he  lodged  answers  to  a.petition 
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i\  Dec.  t6d&  presented  b j  the  defenders  in  the  mulliplepoinding.    He  then  pro- 
tested that  nothiDg  which  the  Sheriff  bad  done  or  might  do  ahonld 


Scott  V. 


DunJop  Mid     be.  held  as  any  bar  to  such  action  of  reduction,  or  aa  an  aoqutescenoe 
Others.  ^^  ^g  p^^  jjj^  ^^ke  l^ality  of  the  poindings^  wamnis  and  sales. 


Pursuer*! 
Pleo. 


The  pursuer  thereafter  brought  the  present  process  of  redndioii 
of  the  poinding  proceedings  at  the  instaaoe  of  the  defiooders,  upon 
the  grounds,  inter  alia, 

1  •  The  poinding  executed  on  the  27th  July  1833  became  noil  in 
consequence  of  the  execution  not  being  reported  until  the  ninth  day 
thereafter,  and  consequently  not  *  forthwith,'  as  required  by  the 
bankrupt  act,  54  Geo.  IIL  c.  137,  §  4 ;  Cannichael  v.  Johastoiii 
10th  Feb.  1821,  F.  C;  Samson,  15th  May  1822,  S.f  JD.'u  407; 
Miller  V.  Stewart,  17th  Feb.  1835,  S.  Sf  D.  xiii.  483,  and  JP.  C 
— 2.  The  interlocutor  or  warrant  of  sale,  dated  the  5th  of  August 
1833,  waa  illc^,  not  merely  because  the  defender'a  poinding 
had  become  null  as  aforesaid,  but  because  the  said  interlocutor 
authorised  the  sale  to  take  place,  at  any  time  not  lesa  than  eight 
days  after  its  date,  although  the  bankrupt  statute  in  the  4th  sec- 
tion requires  that  the  publication  of  the  sale  shall  take  place  at  a 
time  not  shorter  than  eight  free  days  after  the  date  of  the  orda*  or 
warrant  of  sale,  which  lapse  uf  time  previous  to  the  pubUcatioo, 
and  also  a  reasonable  interval  between  the  publication  and  the 
sale,  are  requisite  under  the  statute.  See  authorities  above  cited. 
3.  No  sale  having  been  attempted  within  the  time  specified  in  the 
said  interlocutor  or  warrant  of  5th  August,  it  was  incompetent  for 
the  defenders  to  revert  to  the  diligence  executed  in  July  1833,  at 
so  late  a  period  as  8th  Noveibber  thereliter,  before  which  time  it 
must  be  held  to  have  been  abandoned,  the  more  especially  as  the 
crop  neither  existed  in  the  same  state  as,  or  in  any  respect  corre- 
sponded with,  the  appraised  values  of  the  crop  as  poinded.  4.  The 
interlocutor  or  warrant  of  8th  November  1833  was  nugatory  in 
authorising  a  sale  to  take  place  in  terms  of  the  previous  warrant  of 
the  5th  August,  the  time  assigned  by  the  interlocutor  of  the  5th 
August  for  the  sale  of  the  poinded  effects  being  then  long  expired* 
5.  Assuming  the  said  interlocutor  of  8th  November  to  be  rightly 
construed  as  having  assigned  a  period  of  sale  subsequent  to  its 
date,  and  corresponding  to  the  period  asaigned  by  the  inlerlocaUHr 
of  5th  of  August^  it  was  illegal,  and  in  violation  of  the  foresaid 
dause  of.  the  statute,  in  authorising  a  sale  to  take  place  at  any  time 
not  less  than  eight  days  after  its  date,  instead  of  requiring  that  the 
publication  should  be  made  not  less  than  eight  free  days  after  its 
date.  6.  The  publication  of  the  sale  of  18th  November  was  in* 
sufficient  and  illegal,  according  to  the  foresaid  provision  of  the 
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itbwft  act,  as  being  made  within  a  diorter  period  than  eiglit  ^t  B»e.  lasa. 
iniqrs  after  the  date  of  the  said  iiit€Srh>cntor.  7.  The  report  ^"^y^^ 
(tteade  of  18th  No?«niber  1833  not  having  been  made  within  ^^toi  and 
j^  dqrs  thereafter^  waa  null,  ander  the  certifioatioii  of  the  She-  Otbm. 
bwananty  asBoining  the  interlocutor  of  8th  NoYember  to  have  pm^j]^, 
]iroeedure  sabseqaent  to  its  dote,  corresponding  to  that  piom. 
by  Ae  warrant  which  it  renewed,  and  which  warrant  re« 
that  the  sale  should  be  rq)orted  within  eight  days  afler  its 
aadercertiicatidn.  8.  The  poinding  of  3iBt  December  1833 
ilia  fike  manner  becmne  nuH,  in  respect  of  its  not  having  been 
till  after  9th  January  1834.  9.  The  warrant  granted  by 
i&ffiff,  on  24th  January  1834,  applicable  to  the  poindings  of 
Dceember  aad  17di  January  preceding,  was  illegal,  as  aufho- 
Ae  poinded  efiects  to  be  sold  at  any  time^  not  less  than  eight 
^froQ  its  date,  instead  of  directing  publication  of  the  salo  to 
not  sooner  than  eight  free  days  from  its  date,  in  terms  of 
regulation  of  the  statute,  and  also  because  it  made  no 
proTision  of  any  kind  for  publication  of  the  sale  to  thd 
>aitlie  statute  requires*  10.  The  intimation  to  the  pursuer 
nie  which  proceeded  under  this  pretended  warrant  beiBg 
« Slst  January  1834,  less  than  eight  free  days  after  the 
flf  the  foresaid  order,  and  the  advertisements  of  the  same, 
vithont  any  authority,  were  made  by  liie  defenders  in  the 
IV  Herald  aad  North  British  Advertiser^  being  abo  before 
^Iqae  of  eight  free  days  from  the  date  of  the  same  warrant, 
ns  no  legal  publication  of  the  sale  in  terms  of  the  statute* 
The  tales  in  November  1833  and  February  1834  are  both 
in  tespect  of  their  never  having  been  approved  of  by  the  Sbe^ 
IL  The  sales  are  null  and  reducible,  in  respect  of  their  ha« 
iheeDvade  in  a  manner  so  iiregular,  and  with  such  inadequate 
as  to  prevent  the  pursuer's  property  from  being  sold  at 
'  vahie.  13.  The  pursuer,  as  proprietor  of  the  poinded  e&ets, 
>i  nicient  title  and  interest  to  insist,  and  he  is  not  barred,  by 
it  the  proceedings  founded  on  by  the  defenders^  from  insisting 
of  this  action. 


'p^  Mftiden  pbaded — L  The  reasons  of  reduction  are  one  Defender»' 
^  iB  of  them  ill-founded.     The  diligence  at  tbe  defenders'  in^  ^'*^- 
K  is  perfectly  valid,  imobjectionable,  and  free  from  any  ground 
^duBeage.    2.  The  pursuer  is  barred,  in  the  circumstances, 
num^  any  challenge,  even  if  such  might  otherwise  ha^e 
coopeteDt    3.  The  pursuer  is  foreclosed *by  the  prooeediags 
,  ^^Mltiplqwinding.    4.  The  pursuer  being  bankrupt^  and  his 
1^^  creditors  who  are  interested  having  adopted  the  defenders' 
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Scott  o. 
Dunlop  «nd 
Others. 

Lord  Otdl- 

nary*K  Inber- 
locuior. 


tn  Dkc.  1038.  «  18S(K  (No.  109.  •£  prao«8^>  impl}cittg  diat;  be  lad  idi  akniig  Md 
^InmsdfaiartjdMretO)  ^  m  eooBeqaeiioe  of  Ibe  poHidiiig  proceed* 
<^  ingB.'    ( 10.)  That  die  first  intiiiuiAiaD  wUeh  the  petsoer  gaire 
of  ttoj  objectim  to  the  eaid  poindiiigsiMB  at  tbeiiiataaee  of  aore 
tfam  two  yMTB  after  the  eaid  sake,  vbsn  he  put  into  the  ptocess 
of  amltiphpaiBdiiig,  on  aist  Mardi  1686,  aasmra  (No.  ISa.)  to 
the'Deokhniag  petitiont  c^  oertaiii  of  die  eompetiag  creditoft,  in 
which  answers  he  indicated  the  objections  to  the  poindii^y  which 
have  siace  been  insisted  on  in  the  pvesent  proeess.     Upon  the 
state  of  the  facto  thas  detailed,  finds,  Aat  the  parsuer  mast  be  held 
to  have  waived  aoj  right  oonpetent  to  him  to  object  to  anyenrer 
or  omission  in  die  formalities  of  die  said  peiedk^  and  sahs,  (if 
any  aoch  ervors  took  place) ;  aad  dmt,  at  all  events,  ha  is  barred 
from  pleading  the  particnlar  objections  as  to  mora  in  reportiDg, 
and  the  defect  of  statutory  pnblicatbn,  by  the  aoqaieseence  sad 
homelegation  not  only  of  himself,  but  of  the  pursuer's  laadloid, 
and  ail  the  other  oreifitors  then  interested  b  his  eflects,  and  hold- 
ing licpiid  greottda  of  debt,  entiding  them  to  daim  a»  equal  share 
of  the  proceeds  of  his  efiects  as  a  notour  bankrupt :  fartter,  and 
separately,  finds  that  the  pursuer  has  not  condescended  on  any 
specific  grounds  of  gross  mismanagement  and  culpa  on  the  part 
of  die  defenders,  in  conducting  the  said  sales,  for  behoof  of  the 
landlord,  of  theatiselyes,  and  of  the  other  creditors  legally  eaiided 
to  claim  a  participation  in  the  proceeds  of  poindings  in  cases  of 
notour  bankruptcy,  as  ought  to  subject  the  defenders  fer  say 
actual  or  accidental  lots  said  to  have  been  sustained  by  die  alleged 
iaadequacy  of  the  prices  obtaiaed  at  tike  said  sales :  Therefore, 
and  in  the  whole  matter,  sustains  the  s^condy  third  BBifinafh  phas 
in  law  stated  in  defence ;  and  in  respect  of  these,  repels  die 
reasons  of  reduction,  and  assoikies  the  defenders  from  the  ndiole 
conelasions  of  the  action  at  the  instaaee  of  th#  pursuer,  Thomas 
Scott,  and  decerns :  Finds  the  pursuer  liable  in  the  expenses  is- 
eurred  by  them  in  this  branch  of  the  conjoined  processes,  and  re- 
mtts  the  account  diereof,  when  lodged,  to  the  Auditor  to  tax  and 
report :  Quoad  ultra,  appoints  the  cause  U^  be  enrolled,  ia  order 
that  the  pursuer's  creditors,  competitors  for  the  proceeds  of  the 
poinded  effects,  should  be  prepared  to  state  in  what  manner  they 
propose  to  prosecute  the  discussion  relative  to  their  respeettte 
claims  for  the  division  and  appropriation  of  the  fund  in  medio.' 
Note). — *  Although  the  Lord  Ordinary  isof  opinioa  that  the  two 
objections  to  the  poindings  on  which  the  pursuer  mainly  relies  in 
the  challenge  at  present  maintained  by  him  are  not  well  founded, 
on  a  sound  construction  of  the  statute  regulating  poindings,  he 
was  strongly  impressed  at  the  debate  with  the  weight  and  iaapoft- 


Note. 
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•f  the  fleas  feimded  oa  t)ie  aiBqwesoefiOB  and  homologaUon  »i  o^  isse. 
jief  the  pnener  end  his  eceditora  of  the  poiedings  sed  sake  now  sc^tTv^^^ 
t<Wla^ged«    Onsaatore  oonsiderelbn  he  is  confirmed  in  his  Diiolop«iid 
tipBiian  of  .^  jiMlioe  aad  eonodneas  in  pdudt  of  law  of  these  pleas*  ^^^^ 
yiaMciia  has  tbooght  il  vigirt  to  sustain  them,  in  order  thai  the     Nou. 
'l|Bli«»  if  diaaataafed  with  the  present  judgmeat,  may  hare  a 
;  i|Mtion»  prabaUy  of  ireqnent  oeenrrcnce  in  piBctiee^  settled  by 
#^€oart 

mf  h  wmi  of  the  previoos. cases  on  record^  die  objections  to  dili- 
afeetiBg  the  ptoperty  and  effiocta  of  bankraptd  have  oconr- 
wA€redk0r9uicmiipe^itwn$  Ui  whom  the  fn^  now 

as  against  the  pnnsipal  debtor  is  in  general  inapplicable, 
die  diaU0nge»  howeter*  as  in  the  present  case,  is  nrged  by 
<Ulor»  it  hoeomes  obvioiisly  of  importance  to  cenwder  how 
ke  has  a  legitiniate  title,  ex  istenrallo,  to  challenge  proceed- 
^^l»  which  he  etated  no  objeeticai  at  the  time  they  went  throngh ; 
1||i»ke  had  tb^aa  plain  interest  to  ratify  and  acquiesce  in  them, 
1(b|nwiit  Us  effeots  from  bwig  wasted  in  usdsss  exp^mse. 
iii^'Jb  amsideriiig  this  question,  then,  it  is  plain  that  the  plea  of 
IfMnl  ol^eetion  is  ei^tled  to  more  weighty  in  cases  that  occnr 
Ipatiligenee  as  to  jnvfetiy^  than  it  would  be  in  diligence  against 
}^l^imi  of  the  debtor.    But  even  in  diligence  against  the  effects  * 

a^ehtor,  it  eaimot  be  denied  that  pleas  ol  wuver  or  homolo- 
ts  snpidy  the  want  of  statutory  formalities,  when  urged 
a  debtor  obasratus,  and  unaUe  to.  procure  the  means  of 
SMy  often  gi?e  rise  to  questions  of  considerable  diffi- 
aad  deUesbcy.  On  the  other  hand,  it  would  be  equally 
to  debtors,  and  all  others  interested  in  the  speedy  and 
liqaidati<m  of  their  estate  and  effects,  to  lay  it  down 
pmeral  role»  that  in  na  case  of  diligence  against  moyeables, 
te  niee  and  critioal  otgeotions  in  point  of  fbrm,  can  such 
be  sustained*  Any  soeh  {HnopositioD  would  be  contrary  to 
ViTf  sound  principle  of  law^  as  well  as  to  oTory  consideration  of 
1ll|w*S  aad  expedienqr  entitled  to  ^Esot  fan  questions  of  this  nature. 
'\  h poiat  of  si^ict:  law  it  is  not(Mious  diat  many  other  statutory 
^fanalities  may  be  waived*  The  induei»  of  summonses — the  ser- 
*>*h|gef  oo[ttes  of  sumnumses  wd  £jiigences-^«re  every  day  dispen- 
^'ilividbinpmctiee;  audit  would  seem  very  hard,  in  refearence  to 
*<kajte6st  both  of  debtoirs  and  creditors,  to  lay  it  down  that  for- 
^ndides  of  greater  or  less  importance  enacted  by  statute  may  not 
';te  vikcd,  in  ord4W  to  abndge  procedure  and  expense,  and  bring 
^Ih^dehtar's  estate  more  speedily  intodivisicm  among  his  creditors. 
- '  It  is  m  this  view  that  it  has  been  thought  important  to  enume- 
'nte  cars&Uy  in  the  interlocutor  the  specialties  which  occur  in 
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Scott  V,  •        •  ^  '       .       j^  '  ■'  »,  ^ 

other..  '  M(  ^^U{^.i|^^^lfe||$|3(l|^|(^i^|tf00^^ 

Noie^v.    «h^eiHled,'ii6rtika^aii^rilteli^a^iia)date^ 

'  if  HWbtmi^  w«»&*^l<<irti4dd<|t«fiali  <«flaibfNartldt»alibii  mCOb  > 
^'^m^lam'pvtp^  litid  alii«tttt^e«ttiriiibde^K4aijdatBii9r&^  ' 

'«  A^t)iiei"<!S^tti9tti;fid«  %iM  I)l^«te»ftob«<b(4ddtaiwmiidiig{diftt8%* 

^  '  been  objected  to  as  in  any  respect  contrary  tb^itovrtaAite  ^uTNib^ 

^'HHit^ivii^i^  af  <;Ad«i^er€^^tH«:ri(^idetflMd^o{i«ho'i|ni>^^  Initr'be 
^^^i'l^'Wltbdiit  A^-telttd'h^Mitof/lttr  fiiikipj^toaiiM'^wi  Any 
«<ftitin^  ocMfeiofl;  wh^  V'd^bt^tha^iiiij^jAliriiiitsiiCM^toiiobjb^ 

"  >< '  V^rW^,  the  't^y  tidttii^  oTtii^^^jMoin^  <IMr€rillmd|id('tbtoogb 
^  s^d'  to  be  fMinded^  &tt  ii^mi^^M^mVl^tamfisiisliisii^^ 
'^^lisflBid^.     Tlft<6sQ^  do  ndt^&lte^  iqi(m  plrin  ibdppplpatttf^k^ 
^  tibtiir  dT  this  -  mst\»ji)  htt^xtpm  fltb  «^ii«i»i4!itittti  Wt'MMCrii«A»U>r 

c^di^ttib  generltl^pmijiU)^  ka^  n<yt>b€fefr'«gt»^aU^if»  ^e^Migrvdr 
»4h^ 'a(^'*6ii  ^Mdh'^fflr^' dl§l^na«l«>'^d<^e&^dk<^W to^ ifti«^i)^it|n^tt^ 
«  very  reasonably  held  that  ^^^^^hlMi  ^MliV^MAiimyfibe^illfi^ 

^dfid'AbWddn '»(A&'ot]9^tkte&r»A^)1i«l«fikci#,  'i»4ittii>tto  Jwf4a<4l^ 
tdkj^^nMlye  ftppHdaUd  t(yi>tliet<'««y^  ki4ll6$hi|JlM$»«ej^^ 
tiff^Hb^Jd  ibrte  by>tfad  br6dSt€»r'i«^«^  ' 

'"^'Ari  iabdfll  i!h€r'dbJ^cH(Mii<liei^'lJl^^^  jf^^^be^ 

<  isary,  is  pr^aredti]/  #nA'thi^i>t!^'tt!^»tiMe«^lejiiai(feastfcb;i|be 
«  cotmh<^  debt»: '  "^!^  dtdttite'  UoMdiibI 'dlKset^  tbait'>)^«(i4uigb 
«  sb^H'b'e  i'6i;M)rtM'JI'»«ft^A ^*  bii«^^lh^^)«< ilB i!^  isastt' bi^^tWoM  ind- 
*  in^that  kpoiiidiii^'re^drted  (M  fM  Biiiih  dfetyis^ttot^a^MiAdteitHsdD^ 
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ftwrtbiltttiiiiwctioii ;  whUe tlie  plea,  that  t\i& f^i^^^f^  *'.flW  W^ 
■  prescribed  by  the  statute  appiit's  only  to  tlieif^icfljillfri;^  'el!T^^  '"' 
>-tkeroap  ie-to  be  adrertiaed,  and  not  to  tli^^'i^^f^^ -Jifj^iJj^  runhpi^   '■ 
■Je  itself  u  to  take  plaee,  reaiB  emirtily  on  the  4wwop|i%^  pib««^  ^-.-.iiy  > 
<rf  Canrncharf,-  {J^'ae.    Coll.    lOtli    Feb.    I82i0,rraf,-,^,.,t|itf 
of -which,  oi  a  single  precedent,  said  nopifh^'^k^^ 
■0  pnifAioe,  great  doubt  waa  cKpres^d^^jtcfv^  ■'^v^^P 
(Lord  M&ckenme,)  in  the  late  ca^e  of  Mi)t«^,^^j^i^^ 
h    In  that  oasa  ialeos  it  is  pro]>er  to  notice,  t^AliA99t'^  ^fir 
r«B5  joade  by'tibc  Court,  which  well  deserviWto,b«,J^pt^ 
'in  the  pretent  «ase.     It  was  observisd,  that  uvfittny^^i^o^ 
B-4ir«otium  ia  the-' statute  aa  tu  poindlugs  h^Jff  fff^i^Rfif 
ll>ed«4t,  it'ia  a  fair  subj't>ct  for  eon«ideratiuUj'.jv))^l|^-^|^, 
a  veuld  ib  any  view,  in  a  genttral  question  vifb  f$4H^if^i9P  i 
D^.«reditora,:oongtitut«aEtatutory?Ju///^;.  ,  iQ^W^^ff^. 
inience^ns  to  be  indicated  ;  aiu!  theapplicQlK>9'j9^j(tt9t''^ 
sane  vie^rfi  of  the  present  case  \»  aWiaue  fft^^iVgifiOffMj^.. 
Tha  LcTd  Ordinary  has  attended  pnrt^^i^^wlP  'jift  W 
in  «f  the  puTBoer  in  Art.  '22.  of  the  conditiqf^^fiOff^^'i^M 
latiiMis  ver«  insufficient  to  in::ure  a  lair  aqjf0y(^t*tii*PAff^. 
htultliat  im effects  were  sold  at  prices  vcri/  mv^,^^t^  iii^>, 
'Kiuiie  nwfiet.'  rr»jihfo  n'l'id  ■ 

iit  U>e»e  aro  allegations  io  whidi  it  i&  Eupposetj,  tJ^^j^j^^a 
MTSouJ  exception  very  strongly  applies ;  for  tb^t!Q|t^B4^f^^ 
ISth  November  was  iotiiuuted  tu  tlu:  defenilcr  fi^^^i^^j^D 
Hlh  November  ;  and  although  he  might  liave  otrj^fj^^jdjpr^ 
or  even  by  leBter,  addressed  to  the  defender^^  t^^ji^ent. 
It  incurring  a  fartbiiig  of  expense,  he  does  s}f)f.^\tig^^1i^ifiX 
Mk  any  sucU  step.  As,  therefore,  it  is  not  stalKK^^^f^t^e 
acted  contrary  to  tho  cuUuni  of  the  county  ii|^,^pH^ 
«r  imm  any  frandulent  or  improjMs-  motives  ijjj  ^p,  ^i^jfy^ 
'i^oods  wiiich  they  bad  the  stroogcst,  interest,  un  ^h^^^j^ffo* 
<to  eetlat  tilie  heat  prices  tbey  could  oi)t.iiu,  |;^  ^t^-^f^^ 
ibflda  Uie'plea  of  insufficient  publication  irrel^{^a^,iq,^* 
Bwf«r«arcwH8tanfle8  of  tUis  case.    ■  .■,;ri.'i-,j;',-i  j-wt  ■ 

mkie^  if  tliie  legal  ohjeclioas  in  poJLit  of  form  t^^^iB^UH^^ 
aa  waived,  bo  ubjectioti  to.  the  poblicatioo.  ,^i^jb((,ja)i^ 
ilbst  WM^d  QOt  be  t-ufficient  lu  t^uhject  a  c.re^i^.pltgtCM;^ 
M^fatcjfor  aa  unproductive  aale  of  hie  debtor  Qf  j^^tf^^^jml's 
t  ,£ut;b«aucb.gi'wj^d  of  liability  is  ralnud  un4F^^Iij^8um- 
.    ctvOnilie  Oontrary,  the  conclusion  of  tlie  pur3Uf^.f9f  a^I^^ed 
IfaUicjviO  the  proceoda  of  the  roups  is  made  to  c^^tq^ij^^f^^ 
tikh'niiuiioB.of  tiie poia^gs.     As  the  grounds,  \m^V(^f^^^'b^lle 
MflKfdained  an  vrhicli  it  i$  ibought  the  poiudingB,lilMinqt.b^,r»- 
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No.  41. 


81  Deo.  1838.  <  duced,  there  are  no  termini  habiles  for  entertainiiig  the  petitory 
^  concluedona/ 

The  pursuer  reclamed* 


Scott  o. 

Dunloptiid 

Others. 


Defenders' 
Pleas. 


Pursuer's 
Pleas. 


Opioion  of 
Cuurt. 


Dean  of  Faculty ^  for  the  defenders,  or^riic^^  Aasuming  that  there 
were  irregularities  in  the  poinding  proceedings,  and  that  aa  action 
of  damages  would  competently  lie  against  the  defenders,  the  pap« 
suer,  as  he  has  no  separate  claim  for  damages  in  his  summons,  as 
he  did  not  attempt  to  reduce  during  the  proceedings  under  the 
poindings,  when  he  had  ample  and  proper  opportanify,  and  aa  aa 
action  of  multiplepoinding  has  been  brought,  (in  which  he  ap- 
peared,) and  to  which  he  stckted  no  objection  for  the  distribatiaii 
of  the  proceeds  of  the  sales,  which  are  the  proper  fund  for  pi^* 
ment  of  his  onerous  creditors,  he  is  now  barred,  by  acquieseence 
and  by  the  multiplepoinding,  from  reducing  the  poinding  proceed* 
ings«  He  may  still  have  his  action  of  diuasges,  if  he  can  prove 
mora  or  irregularity  on  the  part  of  the  defend^w ;  but  as  the  meaey 
is  now  the  subject  of  division  in  the  mukiplepeinding^  (of  whidi  no 
reduction  has  been  brought,  and  in  which  the  raisers  have  been,  by 
a  final  judgment,  found  liable  in  once  and  single  payment,)  a  redne* 
tion  of  the  poindings  is  as  inapplicable  now  as  a  redaction  of  a  war* 
rant  would  be  after  imprisonment  had  been  suffered*  Besides,  to 
institute  his  acticm  of  damages,  if  otherwise  competent,  it  is  not  ne* 
cessary  that  the  proceedings  under  the  poindings  should  be  roduonL 

D.  McNeill  answered — Reduction  is  only  souglit  in  order  to  give 
the  pursuer  reparation  and  damages  for  the  wrongous  and  irrega« 
lar  acts  under  the  poindings.  It  is  more  consonant  with  practiee^ 
first  to  reduce,  in  order  that  a  party's  right  to  reparation  and  da* 
mage  may  be  opened  up.  But  in  truth,  the  pursuer's  idleged  aoquiea* 
cence  in  the  multiplepoinding  comes  to  the  question  of  personal 
objection,  which  can  only  be  determined  by  a  consideration  of  the 
whole  circumstances.  The  intention  of  the  pursuer  to  bring  this 
reduction  was  intimated  in  proper  time  in  the  multiplepoinding  bo* 
fore  the  proceeds  of  the  sale  were  distributed. 

Lord  Mackenzie. — I  am  not  satisfied  that  the  interlocutor  of  the 
Lord  Ordinary  is  wrong,  and  I  rather  think  that  the  reduotini  is, 
in  the  circumstances,  excluded  to  any  eiect  whateyer,  and  thero* 
fore  to  the  efiect  of  obtaining  damages^  and  that  the  pursuer  ctfmot 
come  forward  now,  after  the  yarious  proceedings  which  have  take& 
place.  The  fact  of  the  multiplepoinding  being  rused  is  of  itself 
yery  important,  more  especially  as  the  pursuer  was  made  a  party 
to  it,  and  allowed  an  interlocutor  to  be  pronounced,  finding  the 
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kiKn  MaUe  id  oooe  and  single  payment.     Now,  why  did  he  do  eo  21  Dec  1636. 
I  be  thought  that  the  poindings  were  illegal  and  null  ?  It  would  ^^^^^^ 
fi«  gross  nolation  of  equity,  to  allow  him  now  to  get  the  better  of  Dunlop  and 
Is  ■nikiplepoinding.     But,  besides,  there  are  many  other  circum-  ^^^"' 
in  the  eaaBy  which,  taken  together,  show  his  acquiescence  opinion  of 
[proceedings,  and  prevent  him,  after  lying  by  for  such  a  length  Court, 
without  objecting,  from  pursuing  a  reduction  of  the  grounds 
of  the  sales.     I  therefore  concur  with  the  Lord  Ordi- 
;  aad  think  that  the  reduction  is  not  now  competept  to  any 
or,  at  all  events,  to  the  extent  of  recovering  damages. 
Conkmuem — Without  gomg  into  the  general  question  rai- 
ihj  the  Dean  of  Faculty,  and  referred  to  by  Lord  Mackenzie, 
with  the  iateriocutor  of  the  Lord  Ordinary.     Many  cases 
^kiigvred^  in  which  proeeedings  are  only  sought  to  be  reduced 
^fntioBkr  effbct.     Reduction  is  an  ambiguous  expression.     It 
a  reduction  in  the  ordinary  s^ase  of  that  term,  or  it  may 
ladedarator  ;  and  although,  in  this  case,  the  prooeedmgs  may 
ly  set  aside  as  respects  the  other  creditors  of  the  pur- 
h  Ae  action  may  perhaps  be  sustained  as  against  the  individual 
Bttt  upon  this  I  give  no  opinion.   I  take  the  interlocutor 
Lord  OnUnary  as  it  stands,  and  agree  with  his  Lordship, 
nrj  articulately  and  distinctly  states  his  views,  upon  the 
grounds  there  stated.     I  think  the  pursuer  has  acquiesced 
pnweediBgs  in  many  ways,  and  even  in  the  multiplepoinding, 
vas  raised  for  the  benefit  of  all  the  creditors ;  and  after  lying 
lad  saying  not  one  word  until  so  long  after,  I  think  it  would 

with  the  worst  possible  consequences  to  allow  him  now       , 
ferward  and  object,  when  he  had  so  many  opportunities 
so  in  the  previous  proceedings,  if  he  had  any  valid  objections 
His  mora  has  not  been  accounted  for  in  any  intelligible 
f  lad  this  is  just  one  of  those  cases  in  which  the  greatest  po»* 
weight  is  doe  to  the  plea  of  personal  olgection. 
iisrtf  GUUesm — 1  entirely  agree ;  and  although  I  was  much  im- 
[FfMd  with  the  general  argument  of  the  Dean  of  Faculty,  yet  I 
^Dot  wish  to  rest  my  judgment  upon  it ;  but  I  take  the  interlocu- 
;|KQf  the  Lord  Ordinary  as  it  stands,  and  agree  with  the  findings 
it  i^  ml  the  views  in  his  Lordship's  note,  which  are  quite  irresist- 
Ue;  snd  his  reasons  are  so  fully  and  accurately  expressed  as  to 
^^^^  it  annencsaary  for  me  to  say  more. 
T^  Lord  President  was  absent. 
The  Court  adhered.  Judgment. 

Imi  OtdiMfy,  Cbw^Aaae.  Act.  D.  M^Nmi,  P^per.  Ah.  Dmm  o/Fae. 

^^^^)  hnnf.  J.  J,  Smith,  S.  S.  C.  and  George  Dunhp,  W.  S.  Agenii. 

C.  G*  R. 
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.    f      *'i    ":  ,1inuu.\hiH   U' .Jfiu  boari-M'^m-fivodc  oi\.^   Jo  Hmint   ni  eiiorJcornom* 

..;,:.;;  FIRST  DIVISION.  .morfJl^niEsr 

~-        ovocjc  :>iH  lo  D-»JDiiiin  o'lj  CIO  /leiiatjiq  oi!j  J'lq/'.  1^  fltjil  edj  iiD 

n!63i'on'uft  vA  'M'j/',t,|  ..^  )x*r-  \)i»  ni  Jj!^>ifo  lobnol-^b  ^rft  dtsofnuai 

n<»rt*^J[^frilt<if7»  io  bnp^ip  orb  no  eoiovlh 

roJ  )n  /ty/^mALSK<AN(DEAiHMAi6afi4(][€ifta4sM)n9lob  e^lT 

M').;fq   n'»Iiji  b/ul  y»lH  i>  .ft  ,^.'ufrT-.ti  in^  .^-r  -  ?l^rifbooooiq  pooivoi^i 

(u  the  pursuer  had  acquired  a  jus  qumsitum  to  obUuf^ifegfffisf^i^ 
divorce. 

«k)d  trf  MftJ^ifil  b^i^i^MMf  gloMwe  4 

Uon,  obtained,  on  the  27th  of  JaMW!7JMZ,P%^f^,4^M04^ 
of  marriage  and  of  adherence/ upon  which,  in  terms  of  the  4th 
J^nmrtVJv'p.  My  if)i^<<tf  jtha.ffiiiM^rdate^  filMi^lM^  ^i\mm^  i^9IPP^ 
'  a^iwt  lb<bi)ffii|Dd0rf>ti^^if#fif9p  Jth^r^A^.J^bffifftr^  iWa^ff)l«aWf 

immM^  »0Wr . tod.»#t»4fr  *BiM?*: '^a:>hPiflA :of:.Aftiwb.,oo^^ 

tb^4thi(o(.i^plM  t!if^,p9$«iMr  ^^Q9ife4^aipetitf^ii,llf  tti^^iiMiK^ 

HfHoty^)  re^r»nttp$h(^^  U^idmetjc^rs^i  jtot.^W^        ^jf^tlMT 
p^riabik  MQ|fc«e,,£oi;  pfiJbJi«)y.9|ilmp|HiMng^^^4tf^^<I«vto^ 
to  ihe  puniii^apd  if  1»9 c^At^^wed ihfi 9mt^fiQjpiot^9d,U^i^qmp 


•  •  I 


ii4A  dOVRV^(H^8is:«£i0N.  ai9 


in  temn  of  the  aboTe-mendoned  act  of  Parliaolfiit;  81  Dec.  1838. 
tUek  petition  the  presbytery  haying  refosed,  the  pursuer  protested     ^^^V^^ 

Od  die  14th  of  April,  the  pursuer,  on  the  narrative  of  the  above     — -^ 

Nl&al  of  the  presbytery  to  admonidUdbd  eii^bni-  ^"i^^'''''' 
the  defender  ought  in  no  case  to  prevent  her  from  obtain- 
tdivoree,  in  tertti^tf  ^IhU&ud^dk^  Mfi^ithe  present  action  of 

ca  the  ground  of  wHfU^tSeH^tion. 

TW  defeodM^  BMaU  Aafidi*IdbjttU6iu£  ibXUb  JUrmality  of  the 

proceedings — as,  for  instance,  that  they  had  taken  place 

^At  A^MMffl^  wa«^%Widfl»fIseWid<  tf|^on.llAftv)^hH 

^li%s^iinMtt'i^4WiMft,'-MlSSfe(l  Ch^t^rsiM}  A«¥^JriM»Mdithe 

l<Nic>^iffBlgA  »tol%|iit^>tf»^  ite  wias-quH^  yewtys^imltiad 
bMl^iaMe^flMiil#d|>  t)i^^)4eiii^^%hi^^iM^^t^  Kh^^ocfa^ 
»hW^tt><ll>^rdMpiWiA&fitei<^^  of 

l^'^aPbMll^(^^^ti)fig»>Whii)  )»W«x^»\p!ii«<fl<^^her 

^^df^thti  liwiiliitoii  ^  toted^^  iteH  itt^^twusmiiehuo  of 
msLi^  iititf>^bfeHi^Ai'4i#^lJi»t^0  tBgbMM^JMcntite  of 

»^MteW^>)liWfl»>^R»Tli^  ^1N>C(fd«ird^^  the^iwiaiiM 

^^lrt)i"i^tfAhrtlife  ^[fie«dcl^)MJb  lNi»tt^MrAu^»e»^o^^  ^m- 
uid  regular  manner^  >iMMte*tt  ^'l£bife^r6qailitc»^)tii0'aei  of 
VI.  Pn\.  4,  Ci  55,  at  least  in  so  for  as  it  was  in  the  power 

^       >lto^^l%wM^>bt^^edftoiiAiiAm^ 

MiWMira«^p4ii^i^Vi$^Aii)  tk  Itfis^ittobmiUtcttcihuHliiMi^ 
i*lhRiWK  %<%l%^diM»l&4«tid^  t«Pd«d^oHt9dm^iibt 

FH(bi«c»hi^Md»^^s«Allb^  liai^^ 

^"i^^'HiW^^  bUftM'i^  l4Mii  Mdfiih^id 

fl^Kc^t^Vi^il^iCakto  lais^^'therid^etodtty.MiM^ 

m#»M!frttfiraMdil>^  b(^^iQlthMttMi^'2^'^at'4*e  whole 
*'^  Wpo^d^  bMf{ta^bde^'adiiipC^d*i^olla«tw4y/  and'lrith 
*^fiiefftttfiMe  of:aite!lriiig'tte4^l}«Mli^]^rHit)y^^  viewi  the 
*>«  cttttiothe  sanetionM  ih  a  court' of  laW  ks 'ttdtborising  ft  sch- 
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fl  Dtc  IRSa  tsnce  of  divorce.     9.  That  u  the  defender  is  willing,  anH  nn 
^~^'''*~     baa  objected,  to  receire  the  purauer  into  bii  bouse,  and  to  supp 
yiicJuicbUa.    her  in  a  manner  snitable  to  bis  •itoatiOR  in  Hfe,  there  are  no  gnm 
on  which  ibe  »  entitled  to  the  divorce  saed  for. 


Hord  Oral* 
niiy't  Inter- 


On  the  10th  of  March  1888,  the  Lord  Ordinary  pronounced  I 

following;  interlocutor :  i 

'  The  Lord  Ordinary  baring  heard  tbe  counsel  for  tbe  panw 

*  and  having  repeatedly  called  the  conosel  for  tbe  defender,  ri 
'  failed  to  appear  aod  lapport  tlie  averments  msde  by  tbe  defeitJ 

*  on  the  record,  repela  the  defences;  ftnda  tbe  libel  proved  bylj 
'  writings  produced :  Therefore  divorces  and  separates,  (india 
'  declares  in  terms  of  the  conclmions  of  the  libel,  and  dectni'i.' 

Note. — *  The  only  defence  which  the  Lord  Ordinary  coiiMdcra 

*  entitled  to  any  weight,  is  tbe  defender's  offer  to  adhere.    Hud  tl 

*  dfer  been  seriously  made  and  persisted  in,  and  had  the  defend 

<  distinctly  specified  the  means  which  he  prapo^^cd  to  take  for  a 

*  rying  the  offer  into  effect,  the  Lord  Ordinary  must  bave  coa%\i» 

*  ed  the  question,  bow  far,  in  such  etrcnnstMice.s,  a  divorce  on  i 

*  ground  of  non-adherenoe  could  bave  been  pronounced,  as  a 

■  entitled  to  the  most  serious  considemtion.  But  tbe  offer  is  ma 
'  in  the  most  vague  and  general  terms ;  and  though  the  cause  W 
'  repeatedly  called,  and  all  means  taken  to  obtain  the  appearai 

<  of  the  counsel  for  the  defender,  no  appearance  was  made  to  iD| 
'  port  that  offer,  or  any  of  tbe  otbcr  averments  made  on  ibe  part 

*  the  defender.      In  these  eircnrastsnces  the   Lord   Onlinary 

■  entitled  to  hold  that  the  offer  of  adherence  is  not  perslKied  ii 

*  and  he  therefore  considers  himself  bouad  to  pronounce  jiiii^me 

*  in  terms  of  tbe  libeL' 


The  defender  having  rtdmmedy  the  Gmrt,  on  an  e.xplanatioD  1 
his  counsel  of  the  reason  of  his  ftilnre  to  appear  before  the  L* 
Ordinary,  recalled  bis  Lordship's  tnterlocotor,  '  and  remitted ' 
'  him  to  modify  and  decern  for  such  expenses  an  liis  Lordship  *!■ 
'  think  proper;  and  to  proceed  further  in  the  cause  as  to  liim  sbi 
'  seem  Just' 

On  the  llth  July  1888,  bis  Lordship  pronounced  tbe  fotlovii 
interlocutor : 

*  The  Lord  Ordinary  having  beard  partJes'  procurators  oo  tt 

*  olosed  record,  and  considered  tbe  process,  repels  tbe  third  plea  i 

*  law  inaintained  by  tbe  pnisuer,  and,  before  further  procedure,  n 

*  points  her  to  slate  In  a  minute,  signed  by  herself,  whether  il 
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{ite^ilser  declines  the  offer  made  by  the  defender  in  the  second  21  Dec.  183a 
Lrtide  rf  bis  statement  of  facts/  m^^^*^"^^ 

aJMb— <  Tbe  defender  rests  his'  case  on  varioos  grounds,  some  MwiauciiUui. 
\4  the  most  important  of  whicbi  as  inrolTiog  a  challenge  of  the  ^~ — 
of  adherence,  would  seem  to  require  a  reduction  in  order 
tbem  admiarible.  But  the  Lord  Ordinary  thinks  it 
not  be  advisable  to  enter  into  any  inquiry  as  to  those  mat* 
while  the  OMist  important  point  in  the  whole  case,  and  that  in 
nataie  prejodicial,  admits  of  being  instantly  determined.  The 
ider  not  only  denies  the  averment  that  he  deserted  the  pur* 
but  offers  on  the  record  *  to  receive  his  wife  into  his  society, 
fismaintnin  faer  in  all  respects  becoming  a  person  in  his  litna- 
is  life,  and  he  will  do  any  thing  in  his  power  to  promote  her 
and  respectability/  In  answer,  the  parsuer  neither  ac- 
aor  rejects  the  offer,  but  denies  that  he  has  any  such  intea- 
1^  ttid  tben^  in  her  third  plea  in  law,  maintains,  that  <  it  is  in- 
■tftnt  and  irrelevant  for  the  defender  to  offer  in  the  present 
tp  adhere  to  the  pursuer/  This  raises  the  important  ques- 
isbetheran  offer  of  adherence' (of  course  understood  to  be  made 
fde)  cast  be  received  in  bar  of  a  decree  of  divorce  sought  on 
gtomd  of  non^adherenee,  and  after  the  farms  prescribed  by 
UMaie  157d,  cap.  55,  or  tbe  substitutes  for  those  forms  ad- 
is  piactice,  have  been  observed. 
The  Lord  Ovdinary  is  not  aware  of  any  case  in  which  the  ques- 
hsi  been  raised ;  bat  considering  the  spirit  and  object  of  the 
as  well  as  its  terms,  and  above  ail,  considering  the  solemn 
searly  indissoluble  nature  of  the  contract,  which  it  is  tbe  ob- 
sueh  an  action  to  annul,  the  Lord  Ordinary  thinks  that 
^ihe  qaestion  nnst  be  answered  in  the  affirmative,  and  consequently 

the  pursuer's  third  plea  in  law  must  be  repelled. 

■*  The  statute^  after  directing  the  various  measures  to  be  taken  in 

eientof  desertion,  closing  with  the  sentence  of  excommunica- 

eoBeladea,  *  quhilkesanis  being  pronounced  the  maUdous  and 

defecHan  of  the  partie  offender,  to  be  ane  sufficient  cause  of 

i^Cviree,  and  the  said  partie  offender  to  t3me  and  lose  their  tocher 

^ttd  donationes  propter  noptias/      Now,  these  expressions  are 

^periisps  ambiguous.    They  may  admit  of  the  construction,  that  the 

**siaiietDii«  and  obstinate  defection '  of  tbe  party,  continued  until  the 

'  neonaiunication,  is  to  be  held  as  a  cause  of  divoree  conclusively 

*ui  iirevseably  operatii^  against  the  defender.     But  they  may 

*^  admit  of  this  other  construction,  that  the  defection  of  the 

^pBitf  when  oontmning  dbUinaie^  u  e.  lyhen  ultimately  persisted  in, 

^ihsU  be  sufficient  cause  of  divorce»—Hmder  which  construction, 

^tke  tender  of  adherence,  extinguishing  the  contumacy  whidi  forms 
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*  th«9t»Miarjcm»mofdi»m-ee,wou\A  be  admissible  at  any  time  be 
'  decree.  It  appean  to  the  Itord  Ordinary  tliat  the  Heeond  i 
'  ttnieUan  ii  the  wand  one.    And  tbis  U  confirmed  by  tbe  coo* 

<  ration  of  what  night  bare  happened  under  the  ancient  forms 

'  *  terib^  by  tlie  statute.     The  plea  of  the  pursuer  is,  that  tti« 

*  sermon,  continued  down  to  the  date  of  tlie  sentence  pronoui 

<  by  the  ciiurch  cwirtSt  !•  per.  ae  a  ground  of  divorce,  wIjicIi  caj 

*  be  recalled  by  any  lubaeqaeat  act  of  the  defender.     Hut  if 

*  defender  h.id  tendered  adherence,  and  mude  h\<t  peace  with 

*  Charch  before  the  action  of  divorce  was  brought,  or  even  obtai: 

<  iipOn  that  ground,  a  removal  of  tlie  excommunicHtion  during 

<  dependence  of  the  action,  it  cannot  well  be  doubted  that  tKc 
'  tioQ  of  divorce  miuthave  ^Ueo.     Tlie  view  taken  by  the  defei 

<  ia  also  fortified  by  reference  to  a  great  class  of  analogous  case 

*  v;hich,  too,  the  ^ubaistenM  and  indissolubility  of  the  contra) 

*  treated  with  much  less  ceremony.  Desertion,  liowever  culpi 
'  ia  not,  like  adultery,  a  positive  and  irrecoverable  breach    of 

.  .'  ^fW^tiali  «l  the  inafrif^  VOV,  according  to  the  general  prind 

*  afipublic  lawTand  religioiit  'I'ly-  The  action  of  divorce  forj 
'adhn^nc^.i^-atbestbitt  t^e  .means  of  declaring  an  irritancy  «J 

*  oontraetintiwluced  by.^peciat^tatnte.  but  while,  in  every  m 
*.  qa^.  of  coDtractr  the  irritaac^  is  allowed  to  be  purged  at  any  I 

*  ^foce  decree,  it  would  b<e  a  bhwi  singular  anomaly  if  in  thin, 

*  mo^tudemn  and  p^rnumentlf  binding  of  all,  such  a  tender  i 

*  inadmiMtble.     The  Loed  OnKnary  has  therefore  thought  liij| 

*  hound  to  repel  the  pivaue^s  thinl  jdeu  iti  law,  and  to  call  b 

*  her  to  state  explicitly  whether  slie  accepts  or  refuses  tlie  oflc 

*  the  defender.     What  may  be  the  resnit  of  her  answer, — to,i 

*  extent  it  admits  of  qualification, — whether  any  or  what  measr 

*  should  be  taken  iot  her  security,  in  consequence  of  the  defei^ 
'  ollq^  previous  deaertion,  are  matters  on  which  the  Lord  0 

*  nary  gives  noopinion.     The  only  point  he  decides  is  the  neg^ 

*  of  the  puraoer's  third  plea,  naaiety,  that  it  is  nol  *  incompetent 
**  irrelevant '  for  the  defender,  in  tbe  course  of  such  an  action 

*  offer  to  adhere  to  the  pursuer.' 

The  partner  iw&it»ud^  and  argued — The  offer  of  adherene 
made  too  late.  The  law  of  Seetland  gives  ample  opportunity 
party  to  adhere  ;  but  after  decree  of  adherence  has  been  pronoum 
and  the  four  years  of  wilful  desertion  have  elapsed,  such  an  o 
is  iDCOinpetenL  The  meaoiiig  of  the  preliminary  proceediugs 
that  if  they  have  not  the  effect  of  nKiking  the  party  adhere,  the  {i 
tuer  has  a  jus  qn»ntum  to  obtain  decree  of  divorce.  This  is  c 
nstcnt  with  the  pracUceof  the  Commissary  Court,  {Lofhian'a  A 
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Tl^'termi'  of  tlie  statute  are  very  precise;  and  if  siicli  an  *1^-  I»8L 
K  ■**  siifl  competent,  ttie  action  of  divorce  would  be  converted  „~^J  vrf  ;■ 
ii  action  of  adherence,  and  tlie  pursuer's  right  to  it  divorce  ^laChuehian;  ' 
cae/eated  ad  infinitum.    The  spirit  of  l!ie  law  presumes  that  p^^^t^    ■ 
X  M  a^bere  iti  In  bon£i  fide,  if  made  before  the  action  ;  but,  iF  FItu. 
leWadiiereiice,  the  presumption  juris  et  Je  jure  is,  that  ^ 
knot  made  in  bona  iide.     The  idea  of  the  Lord  Ordi- 
uiis,  being  an  irritancy,  may  be  purged,  is  unsound,  as 
t  of  adlercace  is  a  decree  of  contravenlion ;  and  as  after 
:  it  is  not  in  the  general  case  competent  to  purge,  (as, 
1  a  subsequent  action  of  removing,]  neither  is  it  in 
SDt  instance. 
I,  the  pursuer  is  not  in  a  situation  to  say  whether  she  will 
f  this  oSer  or  not ;  for  as  the  presumption  is  against  the 
■  •f  the  defender,  some  inquiry  should  first  be  mude  into 
l«  tills  offer,  by  his  judicial  examination,  or  otherwise. 

kler  tauu>ered  ■ —  There  is  no  authority,  either  in  our  btfenHw'i 

tT  writers  or  by  decision,  for  the  pleas  of  the  pursuer.    All     *"■ 

rproceedings  were  in  absence  of  the  defender,  who  is 

Bwfhe  condition  of  the  act  1573,  c.  55.     That  statute  intro- 

■  K'node  of  irritating  the  most  solemn  of  alt  contracts,  and  its 

QtAlicy,  and  words  are  against  the  pursuer.     Under  tbe  act  it 

i^ry  that  the  parties  shall  be  <  maliciously  obstinate ;'  and  as 

"  r  is  not  now  '  obstinate,'  he  may  purge  the  irritancy  by 

a  decree  of  contravention  has  as  yet  been  pronounced. 

—The  only  question  now  before  us  is,  whether  Opinionof 

Lr,  ty  his  judicial  offer  of  adherence,  can  stop  the  present 

.   ,We  have  nothing  whatever  to  do  with  the  irregulari- 

lay  nave  been  committed  in  the  previons  proceedings, 

Raedon  of  adherence,  which  is  said  to  have  been  in  absence 

The  only  point  we  are  called  upon  to  decide  is, 

i  cofhpetent  and  relevant  for  the  defender  to  offer  to 

I  this  action, — and  whether  the  pursuer  is  bound  to  say 

I  accepts  or  does  not  accept  of  that  offer ;  and  on  the 

uicy,  I  must  say,  that  my  opinion  is  entirely  different 

ised  by  the  Lord  Ordinary.      In  the  first  place,  tlie 

iiibt  appear  to  me,  (as  it  does  to  the  Lord  Ordinary,)  ' 

■t^tguoua,  but  is  in  my  opinion  quite  clear.     It  begins  by 

Itttfour  years'  wilful  desertion  is  to  be  a  cause  or  ground 

,  and  it  then  proceeds  to  point  out  the  procedure  hy 

9  decree  of  adherence,  charge,  denunciation,  admonition, 

■Sy  by  excommunication.     Now,  in  my  opinion,  after  that 

'Ot.  I IV.  X 


aaa  DfioesiO'Nfii  iofxdhb  ifo 
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2ir:B«c.>ie88.  pnic|Bdaark)  M  been  bfijtmrBdiqmtpf Aitpawaet-  hig  •btmitdliaifif 

^^■^V^    qufaesitum:  to  dbtaiii;8eK|erioB  dfediftirce^  :  iTllialuDeinritoiiQSkeTfiWi 

MadMohiaa j  ^^  vbrf  inaturBriofi^tbespMiGiduIre  EtselfuhiSbnattnidXA  Ak  9Mnteof 


Couru^ ^'    'i  '  »niai«ik£ul ausUviinofHei)  Imflbondjot  siifejiodncprlfis'illt (oiifienoedM 

^Jtulge)i8Kb«[€[m8iiii^  iatfaBibtBnrihsAosicte^^diftlMiliwss^^ 
^foiad  ydfa-cB)  findijb<|)^  inqgrilrtinienyBfudMigityfivfatadiiHitiitto 
Mtke^>ftuUDnik^f.ttemfe,/6arii^^  tbd'buiibaM'yiroiiiitelr  «di 

^idBr^ticd^;  tbstztbettftbfecbaabaDfl^tior  tbeiirire,  AllockMrndrfleibAr 
«jtke  ^Btihats^  [la««li<iifiBiiittr^iiiefiUriitfaeoJi^  MuiUb' 

i  hemioev '  An4  iinnoai8;)iioi9uffid£iyt<CMH^.be  talte<^d{><iqlilpr 

*  loiDimialilbecenoa.Bald  be,'>bottlflA  (hefMiit^ 
<)fthejoSe^Mhr  jefimndtdPtdMyitiut  8aiftiar)tlw^bl»bdlida>FhteiiiHfe 
^jBaUiimeme'^tbBi^eiv^  :tO)  <tbeugiifBBritM(iilif[{8tnrt6^ -^ih^ 

b  LionkiDf :  fiebBiDn,  snidfAiiUmbj^iitodMcrS'ioritheililurKiKn 
^foEr«dbtoitfaeaeiileBBee  ofllicUiblKncej;!qpilnfcbbOTge'beiagcoittdlntii^ 
^  aodtthdKciiiri  beinja;  «hnuiietd  rebehatid  tpat io^tbeTftorae^dhwiitte 
^'Jwisbaitdilotiitbe.wifB'ftiKatJteitbeY  'vpiiituftkjnrinKcHiiQifothilf  [Mvei^ 

*  and  require  tl{be.kticliltt)iAi^lHfiGb<^jBbdib(^Kii't 

^j^^thfi  ciMM(ri0q«hab<1iie4rifi^lriei?iiCBKube^  totUwct^viiici^aaiDO- 
i  iiitionft  4d  ;thBotflidv«ffebd€lrp  vteoBisdbing^  <iim<orliM  a»h<fcjir  for 
^.fiihewmsoi  r  Qofaslkcs  admobitibB^og^fiia  of 'sb^'eoiitidniptabQity 
*.'diflobejrSi'tbatt Arcbbifobbp,  BiwhtupTob  SaperiDt^inUtit^to^nMt 
'<;chfVgfea^i(>4be■-Ininisl)HKof  tjuifc'ffaraelibt,  'qiiliiiir^«>«ff!feaderK- 
tf  ib8Jne%.Qr;i»*.f«|8e  tlnertt fae^naney  iqb-  tfas|  th0iiiiikiglen«rill»riot;)«q»* 
f  GHile,f to! (^ : niiUBtte'trf dbs' nieabiadfaoBxit kirk> tiieitto^>iqtitia jdi 
^;  proceeds  agpainstetha  sand  offetadecy'vilh  piddlc4uliildnifioci8|Siiri^ 
<  ibcfyiie  oaaMmnnedyttoibe  senteiioeioE cfxcBnunuiaoatisni  «^  QuUHk 
«  ania  foei^  pronuaced^  tbe  vmlUnGruaand  obstiiMte  d«fefeti6fi<6C(be 
^  pttjrtm;ioieiidefi  to  be  aaB-auffioient  «BQ«e  of  divoreej^atod  tb^wd 

*  pofly  offi&nder  to  tjriw  and^lase  tbcir  tocber,*  et  deMtioterpropUr 
,f9U|>tiii9/.    ^>Qubilk"0nis  beidgf  pronotiiraed :'  tb^* eiilphatio  weld 

'  anis '  clearly tsJiDlira  tbe  effeet  of*  tlie  prefioos  fupooeeding*^-  anitthat 
tJk^i  f9^  petiod  is  at  the  date  ofAfae  esoonuhaokationy'  aiKktbailrom 
that  limea  jua^qafioiiliuii  tD^pbtfadaseDtaaee  tf  divoroa  is  joamAtkkA 
itk  fnveiif  ivf  Abtf'  pairt]^ « >  jfo'.'dfmbt  tbe^  aet'niakea  taewticm  «£)Ae 
f  malicioui  and;  ob^tiofita  d«fect«ob  of' tbe  par  tie  offender.* "  The 
hotd  Ordiavf  baa  giHreii'  Ui^  tipiniatt;a8  ta?  the  meaning  of^tbis 
pbrase ;  \h^  in  my  opinion,  tibfi  act  merely  poiata  at  bis  *  tmriiciius 

*  and  obstipaDedefecfioo '  dnring  tbe  foar  years  of  desertimh^sqsd 
tbe  previous  proeednre,  andidefas'  not  mtaa  that  it  shouhi  «pply  to 
the  time  to  oome;  and  conseqaeatly  ibere  is  no  mentioD'  mthe 
statute  of  thafr  ^  malioious  and  obstinate  defeetioa '  being  continued 
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ifecne  of  adbcTeoce  has  been  pronounced^'aul  tiMlolWr^D'iSt.BM:.  1888; 

foiloned  out,  but  the  words  '  anis  ptomani»A!  veficc  lo-di^'    ''-'V"-'' 

■f  excwBrnuiiication.     I  thmk  it  caiibofc<I»:>[lud)ted.tl>afc  '^jaciniekluiL 

late  confers  a  jus  qusesitum  on  the  pattrfrntwamti  taolrtain!     

■•      ,^  ,      ^  ,    r     ^^^  J    c. Opinion  of 

on  the  lapse  of  the  four  years    desMitioav«Bwwter  eon-'  ^uuri. 

vnh  the  procedure  prescribed,  wliicb  rightcaOmpt  ba  dc- 
by  this  subsequent  offer  to  adhere.  HbM.apfan  toineto 
ttae  and  reasonable  construction  as  appsainng  on  th«  fise  of 
itaelL  If  it  is  not,  I  certainly  da  mttnndeiilidditlie  «ot. 
Id  be  the  effect  of  a  different  incerptaUnioni?  ;Why,-Ae 
-ibe  procedure  which  has  been  foUiwed;  mibini-tke  oaM 
Imtand  undiHie  by  the  defender  offeHilglo  remivO' kia 
d;  &od  in  thiit  way  a  sentence  of  divoieei  oeoM  neranbe 
at  tbe  defender,  after  four  years'  deaCTtJU^  a*A  after  the 
procedure  had  been  gone  through,  mi|^tV'by<nt4ifiWrita 
reader  the  whole  proceedings  nu<rBtoBy:./  1  ituoktlurdbie 
wis  a  jus  qose^itum  conferred  by  the  •tatale'an>Un  dtoree 
obtained,  and  that  this  view,  wbish  ^iai  OMBHtant  with 
necessary  to  e.ttricate  the  matter,  'and  that  it  WMit 
say  that  the  defender  is  no  longer  alMtiuiKet' 
lask,  where  is  the  authority  for  boldiDftbaffacl)  aDoSer 
im  of  divorce  must  he  sustained  ?  I  hsveiloDbad  intoiall-tbe 
Ilia  tills  subject,  and  1  can  find  not  a  trice' oCaattortty  which 
this  power  of  defeating  die  divorce.  <  Xte'the'  imiinry, 
Ian  in  his  Practice,  (who,  although  not certkial^  to  be 
an  sathoHty,  yet,  as  an  experienoed' procurator  atatiiig 
ion  on  a  subject  with  which  he  is  weH  aoqRainted,  is  oat  to 
id,}  states  the  reverse ;  and  in  my  notes  «f  the  late  Barou 
'«  lectures,  I  see  that  Lothian's  opinion  isooa^taly  beme 
ij  U«ae,  who  slates  that  nothing  wbicbis  dona  after' tbe 'cz- 
of  the  days  of  charge  in  the  action  of  adhsnnoe  «an  affect 
Jfttate,  and  that  no  offer  of  this  kind  coald  preVBntdeeree  of 
With  these  writers  and  the  practice  ofi  tite  coutiliy,  and 
•f  all  other  and  contrary  authority,  iBgree;  - 
1  think  that  there  is  much  force  in  tWratioof  tbe  Lard 
',  who  assimilates  this  to  the  purgattoD'«f'aaiinitaa(^;for 
me  to  be  no  analogy  betn-ceo  tfce  twtS  6r  urj  appU- 
of  that  doctrine  here.  For  what  is  porgHtion  ?  Itis  (be  en- 
doing  away  of  the  injury  ;  and  1  need  ant  tell  yaur  lArtlsbip, 
Iwhere  that  is  not  competent,  there  can  be  aO'pDrg;atloD.  Pnr- 
■DQ  is  only  competent,  as  I  understand  it;' itiben  the  injury  can 
MCQpcteutly  and  entirely  undone.  I  used  "not  remind  your 
Mrdsbips  of  the  recent  case  of  Abernethie  aidOthers,'  (SOth  June 
'""   15  S.  y  /J.  i  167,)  where  we  felt  so  madl  difficulty  in  allow- 
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at  Dec.  IS36.  ingan  keir  of  entail  topuige  an  irriuiiicy,  altliougli  an  estate  i 
■'  otherwise  have  been  carried  away  from  bim,  Just  because  we  fell 
n.  after  all,. some  danger^  tliough  remote  and  comparatively  evanet 
might  still  remain.  But  in  tliis  ca»e  purgation  could  not  do 
wilii  the  injury  joflicted  by  fmir  years'  wilful  desertion  ;  and  ev< 
tkough  we  were  to  bold  that  tbis  offer  of  adherence  were  a  suff 
cause  for  preventing  a  sentence  of  divorce,  tLis  would  not  be  bei 
this  offer  operated  as  a  purgation. 

On  these  grounds  I  dissent  from  tlie  interlocutor  of  the 
Urdioary;  and  tbereGwe  think  it  is  not  necessary  for  the  p«i 
lo  answer  whether  ^e  will  accept  or  uot  of  this  offer,  as  1  thi 
is  incompetent  and  irrelevant  in  this  action. 

Lmtd  Ctavboute. — I  am  entirely  of  the  same  opinion.  Xh€ 
tute  gives  a  remedy  in  casea  of  four  years' '  obstinate  and  malii 
t  defecdos,'  aivl  jt  provides  the  evidence  of  that  obstinacy., 
piovisioni  inatu'e  certioE^fioo  that  divorce  will  be  obtained  ;.  m 
B  party  hUt  for  the  statutory  period  of  four  years,  '  obstiuatetji 
\  malidonaly*  deaeited,  and  during  that  time  has  allowed  decft 
adherence tO:passagBina£.bii]],  has  been  regularly  cliarged,  ag<| 
ecctesiastical  procedure  basifoUuwed,  wlitcb  now  comes  in  pla^ 
the  adtiaoiutiQJa  and  excommuniciition  provided  by  the  statu  te»^ 
quteaitiMn  to  oblaui  a.divo[c»  is  vested  in  the  pursuer.  If  this 
not  the,  ruU),  it  would  involira  the  statute  in  gross  and  irretriei; 
absurdity  ;  for  if  the  offer  *o  adhere  was  competent  after  tliesej 
vioua  proceedipg^,  the  de&nder  mi^ht  adhere  for  a  month  and  | 
desert;  aDdthcj:e.W<U)ld)be  no  means  of  obtaining  u  divorce,  ex| 
byreLi]Btitutiog.tbesaaie.traablesomc  process,  which  might  be  ^ 
defeated  by  ateooud  oSier  to  adhere,  and  in  this  way  a  divorce  anj 
never  be.obttuned. 

Th^  doctrine  of  purgation  is  inapplicable  to  the  present  case, 
it  is  impossible  to  purge.  The  coniravention  sought  to  be  piuj 
cannot  be  completely  uodooe;  imd  therefore,  on  principle,  ij 
clear  that  purgation  is  not  possible.  Except  an  injury  can  be  ; 
done,  purgation  cannot  apply;  and  how  can  the  desertion  for 
four  years  be  purged  ?  The  statute  itself  does  not  contemplate  p 
gat^on.  Eyen  if  depree  pf  aflberence  has  been  pronounced,  but  i 
subseqaeat, action  of  divorce  is  raised  witliin  the  four  years  of  j 
aertion,  a  party  may  pefhapa  be  entitled,  by  an  offer  of  adberva 
to  purge,  as  be  has  not,  in  the  case  (supposed,  committed  •  the* 
'  stipate  and  malicious  defection  '  of  the  statute  ;  for  in  this  w) 
by  mahing  a  tewjer  tg  receive  back  his  wife,  aud  live  in  faoUly  w 
her,  he  may  perliaps  obviate  the  subsequent  procedure.  But  in  t 
present  (»ee  the  statutory  period  has  elapsed  before  an  offer  toadht 
19  made.     But  cases  may  even  be  ligured  where,  in  equity,  thou' 
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jEtion  of  divorce  18  brought  after  the  four  years,  the  party  might  21  Dec.  1838; 
to  gfre  in  a  condeseeadence  of  fisicts  and  crrcimntaiices ;     ^"^V^^ 
example,  that  he  vas  out  of  the  cbirntry,  ^s  ftlgitattd  and  MJIclTuchian. 
at  the  horn,  or  ^at  there  were  sttcfa  gross  defects  In  the  pro-      -— - 
i^frmild  urarrant  a  redaction  of  the  proceedtiigs,  and  thus  pre-  q^}^"  ^^ 
■teaiee  of  divorce  pasdng  against  him.    But  here  the  dander 
that  he  was  living  at  Blainslie,  a  ftw  mites  distant;  and 
he,  BO  doubt,  says  that  the  grbdrkls  and  warrants  were  not 
dbtaini^ii,  and  that  the  summons  ^as  not  regdarly  served 
yet  he  admits  that  the  sef vice  wa^  ^t  his  own  houte,  and  he 
ttys  It  could  not  have  be^  delivered  t&  his  servadt,  ks  iie  had 
pL  the  time.     But  f  iieed  <iot  go  into  these  points,  a6  they 
[fiBqi^'open  before  the  Lord  Ordinary;  and  even  aithongh 
alter  htsrinterlociitbr,  thd  proitreetiings  may  b^  impeached 
(ttfisfiifor  on  Mtie  ghmhd  of  irregularity.     Bat  on  the  abstract 
4il^?on,"  1  thiok  it*^  not  ex  jnte ''  competent  fdr  thfe  de«- 
^i^^)idV§e  ^ife'fb^'hkssu^red  the  four  years  to  eldps^,'and 
"^le^jIi^Miar  f>roce(iillri^  to^take  plate,  and  I  therefore  dTffer 
frMii'^^e  iirpifiiofi  of  the  Lord  Ordinaf'y.  '  The  defender 
the  j|j£[>su^r  to  shov^  authority  for  this  ;'bnt  both  reason  and 
MbWagaiilat  kiitik  an  olTer^  and  the  onas  proband!  thatptir- 
*  Win  sucli 'a  case' ever  allowed  lies  upon  the  defender,  and 
JUled  to  addnce  any  authority  or  precedent.     On  the  con- 
I'Ai  testimony  of  Lottitan  (whom  I  do  hot  take  as  an  antho- 
n  to  the  practice,  and  the  bpinion  of  Baron  Hume,  (coinci- 
itt  Lord  Mack^niie  told  us,  with  Lothian,)  and  who  may  ilow 
ired  as  an  authority,  satisfy  me  entirely  that  this  offer  is 
Rbeompetent,  and  I  have  no  hesitation  in  refb^ing  to  concur 
with  the  interlocutor  and  views  of  the  Lord  Ordinary. 
!Iikd  QQfkt, — I  entirely  concur  in  all  that  has  been  said  by  your 
lUps.    The  call  on  the  pursuer  by  the  defender  to  show  au- 
for  refusing  the  tender  is  not  relevant     The  defender  is 
ly  called  upon  for  precedents  in  Support  of  his  offer ;  but  the 
^•f  nffliament,  fortified  as  it  Is  by  the  opinions  referred  to,  is 
explicit;  and  clearly  points  out  the  procedure  in  this  matter, 
that  that  procedure  having  once  been  done,  decree  of 
is  to  be  pronounced.     I  therefore  agree  that,  when  these 
lings  have  been  accomplished,  a  Jus  qusesitum  to  obtain  a 
of  divorce  vesta  in  the  party.     There  is  now  no  ecclesiasti- 
'txeommunication.    Why,  I  do  not  know ;  but  it  is  certain  that 
pnsbyfaery  have,  for  upwatds  of  a  century,  refused  to  exercise 
rights  and  it  is  fioi  now  in  practice  held  necessary  that  they 
lid.    The  act  of  Parliament  applies  directly  to  this  case,  taking 
wr  granted  at  present,  as  I  do,  that  the  proceedings  have  been  Ve- 


d26 


DECISIONS  OF  THE 


Mo.  42. 


Opinioii  of 
Court. 


Judgment. 


21  Dee.  1838.  .gulaf ;  aiYd'  it  is  a vnbjeec of  ftftnre in^irf  befiire  tb^-lMaCMi^ 
^^'V**^    nairy,  wiiieh  is  \€k  p«fe6dy*^if€mi  wlidtlier«hev6  tHAf  not  te  tea- 

MalcUuchiani  ^^  ^  dottbt  of'Ae'feffaiiaUf  of  tke  {NWviafis  pt<6ceeditigs. 

r  It  Ihkb  'b^en  plropos^d  that  the  defender  sboikld  be  eiamitaed'  tt 
to  "whether  Ms  offer  of  adherenee  is  madeio  bona  flde  or  not ;  biit 
that  appears  to  me  to  be  qaite  irrelevant^' aod 'beyond  the  p6#er«f 
ahy  htnnan  eottH  t^  rfet^nnkte^  4t*lB  ififab  ttwn  brMl£,  aad  no  tine 
can  divine  the  motives  nHiich  aetuat^d:  faiitt  rt^  nnddfig  (lAs  dKr, 
and  conseqaently  thie^  iMtM^i  nmill'1>e -leH  to  a  higher  tHbuiid. 
Thiii  e^mrnfttk)!!  {^  ^te.eet  0^fkte'<qtftetito; ' 
The  jLortf /VjK&ff^  was  absent        • 

The  Cotlri  aeoonfingly  ^  reeal  tiie  inteMooiMor  recUmed  agtfnsti 
^  in  so  faras  it  repds  the  third  plea  in  kw  midntained  by  the  par* 
^soer:  tijuoad  olti^' remit?  to  the  Lord  Ordinary  to  ptoceed  irith 
<  the  remalnilig  poibt^in  the'  caUse,  'aM  to'do  thei^ein  at  to  Mai 
*  eball  seem  just*    -"  »   ■     -•/»..'*.''  .  ..    •  •  ».- 


»  1  < 


=5=5= 


:i 


.  < 


)"xi  >  ')/# 


No.  XLUI. 


3)s«ijBMs«MAe»*'l«9a 


;"'*. 


i} 


■  I 
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LORD  DUNGLAS  akd  CAPTAIN  ROBERT 

■     •  •  •  •  •  cumNdHAM.;  *•• 
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"        O 
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Prerogative,  Royal.  —  CbaMbeblatiJ.  —  ^EWsrolsr'.— ififo  ^^ 
Majesty,  George  IV.yMi)tfi^ grcmted aii(mmUgionyt^kHers^^ 
tent, '  of  t^e  (0ie  of  ^hami^latn  arid  66Sect&r'  of  (he  reveniiei  of 
the  lordship  of  i:ti!ri'ckP(A^8t  dufing  ihe'Hfe^  dfihe  '^^afitee^  Mh 

"  an  annuily'&tyeai'Tpdrih^^^^  kiWffifc  d&riMerAi&ii 6j  th^'M 
*  office,  as  htH  of'Kiikdjed/^  9og^^mn6^'arili^fa^^^miA 
salary  exceeded  iriairufunt'tKeYebenn^SdiBictedj  Miiai'ildi)^ 
an  therrij  and  wherein  they  came  shcfri^'on^er^i  ^of^th^lciU^iidp 
of  Dunbar  ;—Jhiind,  ty  a  mctjorfty  of  the  wHote  '(^tittl'ilult'the 
grant  of '  such  a  conimUtM  vmk  reducible/ ds  idftn  fiH-iiif^ 
Crown. 


:  t.        • 


.   '  ' 
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tftatiihipi  of  Ettfick  Forest  and  Dunbar  «ere  aiinexed  U>  tho  W  J>«fc  .ip?8. 
Pin,  «[Hier  «  deelftratioii  by  Puriiaraent  iliat  they  sboiild  be  iu-  oS^rfS?' 
mbie,  tho  ioriner  by  atat.  145  j,  o.  41,  aiidtba  latter  by  stat-  Si.rewid'  ■' 
fc<.U2.  By  Stat.  Ia67,  c.  30,  tlie  aimexatioa  of  tlie  lordaliip  ^SUV  ' 
ftbick  Forest  wa%  dissolved,  and  it  was  declared  lawful  for  tjie  giX*c;  '!' 
IHigntogrant/euaibeieof.  — T 

HplrBntlbfe defender.  Lord  Dunglae,  was  appointed,  by  letters- 
$^bj  ius  lat«  Miij^sty,  Cieorge  iV.,  to  '  tlio  office  of  ciiam- 
llikaad  collector  of  tlie  reots,  revenues,  feu-rlutieg  ai>d  other 
Bilties  of  superiority^  issuing  and  payable  to  the  Croiyii  out  of 
lludsand  lordship  of  Ettriek  Ii'orest,'  tlic  teosi  of  t be  grant 
i^Wflfftlte  term  of  Lis  natiiral  life,'  The  amouub  of  feu- 
\ff  eoUected  is  L.235  :  7  :  7|  bterlinf^  yearly.  An  cHuuity 
'  iry  was  given  to  Lord  J)uii^l;i«i  of  L.3110,  '  as  well  in 
m  of  the  eaid  office,  as  out  of  bis  Majesty's  r^yal 
and  favour,'  witii  an  allowance  of  L.20  to  a  deputy,  both 
on  '  the  moneys  of  the  said  coilectioa,  and  wherein  ibey 
t,  ouCof  die  lirst  and  readioBt  of  the  re»ta,  reveuueit,  »ni 
and  other  caswaltieB  of  superiority,'  payable  to  tbe  Orowii 
■»e  lordship  of  Dunbar.  The  defeiuii-r,  Cunningham,  was 
'id  his  deputy  by  Lord  Dunglas. 
appointment  of  chanlbetlain  had  been  usually  bestowed 
Ihe  pleasure  of  the  Crown.  Since  the  L'nion,  and  previous  to 
iglas's  appointnQDt,  this  had  been  OHiformly  the  case,  with 
itions:  the  one  was  in  1780,  when  it  was  conferred  on 
•  jointly,  and  on  the  survivor  of  them,  during  life, 
nos  in  vita  tamdiu  remanebimus,  et  donee  Iiebc  presens  com- 
per  BoMTOB  regios  Mipceseores  revocabjlur.'  TJie  oiber  was 
DungWs  immediate  predecessor,  to  whom  a  commission  was 
'<^,oflSce.  for  Ufa,  in  ldI2. 

accession  of  George  HL  the  hereditary  revenues  of  the 
fre  surrendered  to  Parliament,  upon  consideration  of  ma- 
JHOfiuon  for  the  aupport  of  the    royul   household,   and   his 
Iflf's  hunour  and  dignity.    A  certain  annual  revenue  was  con- 
on  the  Sovereign,  payable  out  of  the  aggregate  fund,  to 
He  hereditary  revenues  of  England  and  |.reland  were  trans- 
W'ith  regard  to  the  hereditary  revenues  of  Scotland,  it  was 
'  by  Stat.  I  Geo.  III.  c.  1,  j  8,  *  lliat  the  several  and  re- 
loties  and  revenues  which  were  payable  to  his  lute  Ma- 
ig  George  11.,  in  that  part  of  Great  Britain  tailed  Scot- 
^d.during  his  life,  Jiliali  be  continued,  raised,  levied  and 
a  ibe  demise  of  his  said  late  Majesty,  during  tlie  life  of 
'W« present  Majesty,  in  the  same  manner  only,  and  sulij?,ct  to  the 
*»e  or  the  hke  charges  thereon,  as  the  same  were  liable  or  Sub- 
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n  Dec.  isaa  <  ject  to  during  hm  late  MaJMtgr's  iifet  mring^  eimar^  to  dl  md 
^  every  penon  or  persont,  bodies  poUtieiiuul.o4ipgiiiit|(|li8ir  hdis 

<  aad  Wiceotoeit,  tez^entin,  adminbUnloeB  and  iwiigmi^  .<odienibBD 

<  to  oar  Soveieign  JLord  tlie-^King^  hbfliwi:  Mai,mit9^momf  aad 
< iAhu  thafiitaaach  fftferaoQ^ or  ptaBOBDiiribojlo •>  may  ataad  aabei 

<  ov  poBaesied  in  truat  for  hia  Mfrfti^ry  Ua  Mn  aai/Matotkof%)pdl 

<  WiJt  riglit9».<title(s,'Ctiatas,  cmtDm,  ^'^toi'ettii  ckiaaiiaikd  dainaadt 

<  #IiaCevar^  a^  in,  or  t«^4>r  out  of  ilia?  ffwreoua^^  hereditalaei»n»i  aadi 

<  othari  tlie '.pnmisaa  afcatsaidf  ar  any  tof  tkeal,  as.  tbiBj^or  aiiyta£ 

<  tliciDH  bad.ortooglit;4Q.lia?a  liad,.B(t<tliaaidci«g^af  tkli^aot,  aaMUf 

<  aa4  .effaatoallyiip  to  all  lotanCaattd  |wiiyaaM»'iaaii.thia  art  liad  i>^r 

<  baao  atade^-aiiy.lbing^li^a.apiiiailiad  to^ika  ^oMtiaayiaiotarillH 


Officers  of 
Suteand 
Others  v^ 
Lord  Duiu 
gins.  &c« 

Narrative, 


<    »  'I .  >  . 
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■I      •» 
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<ataN^ing/     - 

In  1787»  oi^  thefcfiaatioii.of  tba  <  Qonaittdalsd  Emid^'.tbftiheea^. 
ditary  reyaoua  W^  dimatadi,  likjffjilat*  27>>Gaa  IIL*aiti<|a»>f'43^::cJb 
saq^  to  be  xairriadtto^  thai  fuadrkiitoad  of  the  aggiijgataiavi^DlMMa 
bfivingiarisanrwliivthcirtil^  aiaftfiaNinolrtd^  ^  jSttitdithairclniidii  jk 
va8  ameiad».fby.:Btai;  )3a^  QeaiiU»fie^ia8^.4lial^  ^  Jvv;lMMaa»do^ 

<  iiare  at i^ea  whettev  ja:  tilMs  hi^t  Imitdd  H^tiie  ktmfii^^tfUn^^ 
« nnea  of,  th^.Cii»>ir9  i»/7tti$t  mrt(«f:itlM  aoilad:^lria«da0i^  oalled 
«  Saarland,  aad  tk^?  fttfiar  ,ta.Y)9nae^4>aff^«aifan^^  hicMi|)Mtf  ^f 
« tbe/b^£9i«:>ra6iled.i^uat.  af^t^.abtilNef^^^^ 

vMajestyT^  ,f^,mre  anjiokntl^ 

<  daringibja  li^'    <  In,ard?nc>thftt^favpi;il6^#bvia*^#adframD>M»aK^ 

<  aucbdoubt%  bejrt^eaaaCad  and  4aclarad,>  by  the4Wilhilfi^  if arcui^^ 
<.  ^att  :the  l^editary r  rey^w^  of  tiia  i^ffoiryi  'm  (Sbollaild«  >arid.  4lb«ri 

<  cev^Boei  tbaiiai.ffMDtad  u  bla  Ifita.Jilajaatirr^KingOeaffgall.' 

<  during  hiali^  aofl  resarvad  ia  bit  p^aml:  Mf^aflt|iidtiriag  bpaWit 

*  by  an  apt  ajiada  jn  the  firit  yaac  ofcbia  ,]Vlnjagty^,r€ltgti»  do  bakaig 

<  (%  aad  are  at  hia  Mtyesly'a  diapasal^  aa  pioijded<  6m  by  tfca.md 

<  act)  and  that  the.  civil  adtabliihiiieatio^Soatiaod  abaUitoa||ooa,to 

<  be  paid  in  futune .  ia  •  lika  nanaar  aa  it.bas  baaa  paid  beretofare, 
*any  thing  containad  in  the.  before-meatiooed  aitt,  nade  in  ^llie 

<  twenty^aaveath  year  of  hia  praaent  Majeaty'a  xdgn,  to  the  aon^ 

*  trary  notwithstaadiag*  .      .  ' 

By  atau  50  Geo*  III.  a.  1 1  It  the  aiaaontof  penriaas  to  faa*graofi- 
ed  by  the  Crown  out  of  the  Scotch  revenues  was  caitri<:ted  to 
L.25)000  in  all,  and  to  not  more  than  L.800  to  each  tadiTidaal; 
bat  with  this  provision  in  seat.  8»  *  that  nothing  in  tiiis  aet  ooatun* 

*  ed  shall  extend,  or  be  constroed  to  eztendy  to  prevent  his  Majesty 

*  from  making  any  such  grants  (other  than  and  eacept  pensions) 
«  for  dvil  purposes  in  Scotland,  out  of  the  moneys  applied  to  the 

*  payment  of  the  civil  Hat  of  Scotland,  as  bis  Majesty  has  bareto- 
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pre  tw«a  accDStomed,  and  antfaorised  and  MKpowcrad^  mskelw-  81  Dtc.  lasK 

Etfte  pasiing  of  this  act.'  -"  t  ^ 

itciccession  of  George  IV.  the  fvfrrintm  fwthe  digoity  ^^^^  ■ 
■oar  of  the  Crown,  and  for  bis  Maj«^«  koitWboM,  waa  son<  Otb«M  o, 
n^  similar  regulations  as  duriiif^lfce  wigO'ftf  Ml  ptedt-  Ji^^"' 
,  La  hi*  Majesty's  speech  from  the  ThMMtoliaiftMtftfrHa- 
ltt  deckit-d  that  he  placed  his  iatonatin  Ifas  -  karediUry  ^ 
n  of  the  Crown  entirely  at  their  diapMirij  AoMndii^^,  by 
(4  Geo.  IV.  e.  Land  2,  an  annual  atuar  wi»  voted  1^  ^rili- 
M  liis  Majesty  as  a  civil  list,  for  Ei^and  udlnalaiul  r«^pe^ 
liy,lke  hereditary  revenues  of  which  tfVte  tUrebtad'iO  be  danced 
eoniolidated  fund;  and  by  sect.  8,  thaTdreoiMa.  ttf  ScOtiaad 
:&poeed  of  in  the  same  terms  with  the  correspoiulii^  filanse  ht 
We  of  George  III.  A  subsequent aiatKU,  l-'aod  Q  Geo.  IV. 
was  passed,  in  order  to  remove  dO(rf)t»  wMohwere  eobM^ 
M  to  the  right  of  the  Crown  to  t\ui  JMtfedttiIvy  VCVeMtrit.oC 
■ibring  affected  by  the  provisionsOfMM^'W'CeOi  111^  and 
'ere  therein  described  arbeill^fttrthvidiipoaldl'iDf 
ies,  George  III.  and  IV.  doriHg ibeiTTMlpevtiM  HiMB. 
the  accession  of  William  IV.  it  'WM  cMutted,  by  8Mb  1 
NV.c^S,  that  the  produce  of  all  tiietAMUiw^fiteMMlMt^it^te- 
MtEsgbnd,  Ireland  or  Scotland,  shoidd  bs  catriMlto  Ae  eooKH 
[during  his  Majesty's  life.  ByMA.  16,  a  general  tarh/ig 
introduced  of  any  rightt  or  pAteni  of  ovdlnrf,  BUUtage' 
btt ilirection  exercised  by  authority  of  tb«  CrettB^  relative  to 
bnuches  of  the  hereditary  revenaes,  andtkU'itaa  fo&oWed 
ilV>iBg  clause  peculiarly  applicable  to  SootlkDd:  *  Sanog 
MlTitoalland  every  person  and  person^' bodies firiidc  aadedr- 
tbeit  heirs  and  successors,  execaton,  adamiistnrtom  and 
lips,  all  sach  grants,  gifts  of  mortificat!«n%  r^tt,  dlie«,  ttitatei, 
interests,  claims  and  demands  whdtaoever  of,  m,  to  Or 
(«(  (be  revenues,  hereditaments  and  otbeta  beloBgibg  t«  liw 
Ey,  King  George  the  Fourth,  in  Scotland,  u  they  or 
Ibcm  had,  or  ought  to  have  liad  at  the  making  of  tbu  act, 
ud  effectually,  to  all  intents  and  parpoaes,  as  if  this  act 
'er  been  made,  any  thing  herein  contained  to  the  contrary 
htohlntanding.' 

%9uida  Will.  IV.  c.  112,  the  administration  of  the  beredi- 
^tnenoes  of  Scotbnd  was  transferred  fron  the  Court  of  Ex- 
XT  to  the  Commissioners  of  Woods  and  Foreata,  with  the 
tnhority  they  had  previously  oxefciaed  wHk  regard  to  the 
UH  of  Englaad.  This  authority  wn  regulated  by  stat  10 
IV.e.  60,  which  contains  a  navin^  clatne,  sect.  135,  providing, 
:  nothing  herein  contained  shall  e.\tend,  or  be  construed  to  ex* 
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st iiim:;.i«38.  * ieiid»  to abcklgK  or  jiit^loce%w)tli, .wy  fight tof.bm Mitf^tgr, 

*  heirs  or  fluccessors,  or  of  the  Lord  HJig)i-^T)c«flWf^fif4)r^i9f  Ihe 
VCommissioners  of  his  Majesty's  Treasury,  or  the  Chancellor  of 
^tiie  fixcheqiier  fotf  tbetw^,  Qii#iiyfgniaia»vp(  tfee^Cr^Pf  imne- 

<  ipset  of  aiif  a|Yp«HiM«neiit  uwH^ly  midc^  hj  bis.  M^f^fl^^.  oi:>^ 

<  mki  Lord  JSgfa^Treasaac^.of  CooinpijIlM^  .or  tf^e  Qffffff^^(f^ 
<o£  flte.fixche<|iier)'Or  #lK)b  gi«(i(9^»i0r.;vrUb  4»^  IJgla  qf  ;»pp)fii^, 
*HDKirt' of.OBaster^lcMpar^.  iwMlerhki^p^rBf.^oir  othe?,  ot^^v^\^i.^. 

*  in  anyjfoyal  Aivesty  so.t^ag-'Sis  aoob  l^stHBieotiaaed  rig}K)t,8ti^JtKf 

<  vastedfin  .aoy  iiffBr«tef«p.raiigaf  of  any  siifh  forest^  or  wit|i.«ai^y. 

<  pir«te|^e§*HOf  iiillvtala^sft  »whieb.<,aiay«bo'  rightfully  <eiyiffa4/i0r 
«.oiaimfed«iuideir.afty  litfetei»^«toRtfgra^M  UyJiiff.AfitffBtiyriDr  hj^ 
* ]Mied)0cesaor8^>of(nairy/afl%Qf^  ha]li«4ak» .aqalk orlodge.  wiUMn.aay;.^^ 

<  thi  royMliMcats  ^to^^kietif  itfaif  aotirelat^s/ .  ,Tbe  pow^ca.f^.ti^j 
OammSsfioiieri  )imeiilrtte«i03(i^a4^  hj^BtfLt^i  a  aj^  ^WMLiYt; 
cvflga  TiS^iitfft/'ld.  of  sMm  bilterj^tutc. ]^>w«|i  deciai;^f,f('^^^ 
^Cke  psasibff^t  tfuSftaei  Wiatt^Aol  i^a^e  ^e  .^f^poij^^^jp^eipl^.li^f  ^Doy;^ 
^vfaanbfiriain  at ooileelor- oftfae ravi|BH«4iaad  fffi6i»,f>{^fk:^y  ff\i^i» 
•MajOTty's'lawls,  .or  cfUtev  pnq>^r^',Qr,i8iAbj^<it|l,,fp  ^w^ilph  ,|t|)|a,^^ 

<  veibMfl,<;(H'.iia«il^  rdodop  voMcor^^^iilabla.an^ 

<  oo^ferrsuofa^aliafiibof laiit  os  .o^Uq$or  9  but. ^vi^.y ,  suqb  .x4^^u)^)erl;|in^ 
<iMr'O0tl4etanvfaisi.4haklbe^ia.^Sa»  al^.tfaa  twe.pf  4lti^p998Jiiig,p^ 
^  Oi^iBct  ^aU  a^tBu<e.  ia  offiiDa  wt/\  iiia^e^ftb  fft,  x^9ign9jm^f,\f^. 
^antilte  sblill'be  r^tapved  %4bQ  CoaMWs^i?n».for.^.ti^,^ 
^of  hb.  Mny^iKy'a  Woodsi '  Forasts^  Iaim)  Jfteir^nues^  .WiO|t;l^  Htf^d. 

<  fittildtags,  ^at  «neitU  bia  appointineat  aball  .c^f^.oi^^fsr  tbar^^r 
';j0ioi»  h^reiii.oQataiaed  or  reforrad  to/^  .By.  s^fiU,  2J.  j|;;\i|j^^,ffo. 
vided,  that  *  notbia^ber^b  cqplaiaedfshBU  e3(tend,t4mbet^i|f^ed 

<  toestendi  tOiabridga  orioterfara  ivithaoy  Pgb;^  o^  ^iBr^je9t|:| 

*  Ms  heirs  .or  aaecessaiay - or.of  tha. Lprd , .E^igi^r^jpe/wiwr^  ,^j;  ifce. 
^tCoroaHssionerS'  of.  bia  Maj(eBft^>  Traaffary,.^^,t^e}Cb^uipe)Jlpfj|qf. 
« ih^.Exebeqaer.fok'  the  lama  beiqg»Kor  aoy  grantee  af  fb^  !Q^wm^i 
'.•B.retfpfd  of  any  i^PP^^'^"^^  lawioUymade^.by  .b|9  J^astj^^or 
f  the  aaid  Lord  Higb-TfOasoa^.iHi.CoimiiitsioiipilSs  .artha,.C^af|^c^l7 

*  ier  af  the  Esakequaf,  toi  saabi  g^ap^e  pxevionsjy.t^  U^  paww 
«.nof 4Mi adt4 •  •;..■.,    T  ,     •■-       .    »  .       ......    .,.-,,.. 

The  franrsaali^  ibeiog  Ibe  O^c^ra^of  State  ^d  tjhe  Loxd^Adxa^ti^ 
isnamet  aod  ojaibabi4f.af;;(baT<CNawmW9aaM.of  VfpoJ^^s^j^gt^ 
reatB,  taisadikberpjieiaiU  iM^tiaa.f^  xedoatioiH  daciarator,  ;i;?p/rtif4onL 
and  paylpaot^lls«'S^tDg!aewl^tJle^lottel:s-patellt^n  fey^ujc  of^l^QfA 
IhaigliaiPmi  bis  dapMitniai  lo.CwnMjgbaWfi  ll,^A f or  hav^ifg  t^i^ 
dasaraad  to  iiapf^t.  %h^  aalarjaa.  ra^aiMrad  by  tbam.fxopi  /the  d^^.ofi 
tbof  aoeeieioB.o£  VViHiam.lVk     A.rei^rd  imxit^  b^eep  ana^a.  upt 
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■  were  ortiered  by  the  Lord  Ordtaai% 'Vho  tDode  anuddan  si'Dw.  usa 
I  tie  caase  to  tbe  Court.  ■  1 1   ■■,    --■,--.  ,i     ^v^y^' 

■]■■■■■■'     =■  [    |:     ■■■  ,  ■,..  OfflrtWBf     ' 

i^intuers  pleaded— I.  His  tate  Ilfll$«Bt^  &>lor^lV.:Iu(t.iD  Oibcrib. 
r«liUiority  to  issue  the  warraiiV*»^«U«'t|lfe^«ef»-p«lt«*^™'*', 
"Inlssicm  in  fevour  of  tlie  defetitterf  jUord-Suiiglad,  y*v     — *  ■ 
0  be  rediicerf,  in  so  far  as  the'  ikttti  ptirpwftojeiitaia  be-  S^^' 
1^  Ufe  of  the  ^ranter,  and  t heV«b<fWI0ra^ I nfnnHfa «!■•-' 
:nd  prerogatives  of  hiB-'-M^JMty'l^M^iiLtacoeiBra; 
rt  of  Lord  Danglas  to  tlis  Mld'«S(it'l'«ldiUie  nfai^M* 
itU>,  expired  by  the  demise  ttf^ib'WU'Majfls^fiacM^ 
^^e&rty  statute  law  of  ScotttndyttUiltiMiatibiwoCiilrawii 
bf'Ify  the  reigniog  Monarch,  id  any) ifolfmoti 'device, -sbt  tine 
t^  of  his  sticcessoiK,  were  profaiUted'ailcIrunMllM.-  ^TUt 
teed  specially  with  regard  to the^tMdBhtflB'SfBttriak-IioiMt' 
',  by  Stat.  14d5,  c.  41,  and  H^,:«.  t^2,'a*d  ginenBy, 
K'Crown  property,  by  a  sprie»  «f  tnKvMt  ^anediia^i)MI7t 
1^^^  and  24-2,  intended  to  reacb  eVsry'tDwIe  ofi  UiAntibn 
d  that  property  or  its  revenue*  ttnght^be-^onVejeid'-wmiify, 
■cjodice  either  of  the  Monarch  hift>4e'tf'Wktf«h0ald'jiMlKltbe 
IT  of  his  successors.     Under  th«8ie'  MHtotMr^a^atatl-revbM- 
Trenade  by  the  Kin^  of  Scolhnd'o'fialiieMMoiM'ofilOeDim' 
That  made  by  James  VI.  tHt'lii»imi^lf^i<ittat^^iSeP, 
l^npr^ly  applied  to  grants  of  offices,  *'Bf«lrA»«hl4itterkneriBB 
|lteTI«ries.'     These  statutes  were'speelttlf/  wttSmiA  and  «e- 
Ifby  Stat  1603,  c.  )0,  and  ItaVeileeiV'Vinlftfrntjr  tecbgnitM 
litf,  and  of  full  force;  Stair,-i\jai'aSff  'Kia^  Aivotane 
Y  Morton,  25th  Feb.  1669,  'Mm-.  -faM;  BtOiii  il  ta&i 
e  14;  BfWx  Prine.  Sd  edit.  178."  TUegmut  in.tbt  pm- 
kttnly  an  alienation  of  t!ie  entire  revaiMrts  «f'ths  lard- 
Riek  Forest,  and  of  a  portiflttiif  tltdsd'of' Aelanlabip  *f 
i  tbe  period  of  the  defender*S'4ifei '  TbeY'M»'givin,in 
Mit  the  Dame  of  a  salary,  to  ti'fnrty  eolled  dcknqberlHh 
;  bat  where  the  permancnl  sftlafry  to  etichanl  officer  far 
b  die  permanent  amount  of  tiie  reteniKS'tofcto'cbltelindds  aad 
K  ulary  is  charged  upon  these  revenues,  U  can'ba  vitmed 
»r%htthan  as  a  gift  of  thenf  fctc'KCh'    "TA)«  beii]|f  ao^  as 
•  had  no  power  at  common  Idw'to 'Mitoklwtbeie  subJKli. 
f'^  the  defender,  either  in  peTpt^tAl^-W^  HUtrint^  the-iei.- 
■*f  cuffiot  be  allowed  to  take  beneftt1>y"tbie  imftpdot  'mode  'id 
nbfile' alienation  has  been  carrier?  ]Mttt'«ff«titl^  "''I'tiiki'ptittt'bid 
"tHj  tr^ed,  and  decided  accordih^ld  dtU  ^ffMipltj  Inavwd 
It  U  the  present,  that  of  the  Eatl  of'Sudtei'laD^Mt  whom; 
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21  Bee.^SSB*  in  1721,  the  CrowD  wished  to  confer  the  chamberlainship  of  Ross, 

with  a  salary  of  L.500»  during  his  own  life ;  but  in  consequence  of 

the  representations  made  to  the  Lords  of  the  Treasury  by  the  then 

Btirons  of  Exchequer,  Sir  John  Clerk  and  Mr  Scrope,  in  wUch 

the  law  was  explained  to  be,  that  the  reigning  Sovereign  had  no 

power  to  dispose  of,  or  burden  the  annexed  property  or  land-reve* 

ndes  of  the  Scotch  Crown  for  any  longer  time  than  during  his 

own  life,  the  appointment  was  restricted  to  the  natural  Rfe'of  the 

grantee, '  and  that  onhy  in  case  we,  whom  God  long  pre^eri^e,  sliall 

^s6  long  live  V     See  abo  Sir  Lawrence  Dunda's  v.  Officers  of 

State,  8d  Feb.  17^9,  Mor.  15,103.    The  grants  of  office  referred 

to  by  the  defi^nderastaThigbeen  made  for  life,  or  e?^n  libreditary, 

and  not  chaHenged,  are  not  analogous  to  the  present   They  are  only 

twenty-nine  during  a  period  of  nearly  two  centuries,  and  aj^pear 

generally  to  hare  been  heritable  gnttits  followed  by  infeRiin^n^  in 

wUch  case  they  may  have  come  to  be  saved  by -the  6perii'ti<l^a  of 

the  posHite  jprescription,  which  runs  against  the  Kin'gt  rat.  1^17, 

e.  12;  Bank.  i.  538;  and  further,  for  aught  that  af)pears,'iiife  bfab* 

jects  so  conveyed  or  burdened  may  have  been  previously  dtM61ved 

by  statu^  from  the  Crown  property.    2.  The  ihirraiit,  *  w!tli  tiie 

Inters-patent  and  commission  following  thereon,  in  fafouf  bf  dra 

defender.  Lord  Dunglas,  in  so  ikr  as  they  purport  to '  ^ve- and 

grant  to  his  Lordship,  for  all  the  days  of  bis  natural  life,  an  an* 

nuity  or  yearly  salary  ont  of  the  rents,  revena€%,  feu-datiea  and 

other  casualties  of  superiority  of  the  lands  and  lordship  of  E^ck 

Forest  and  Dunbar,  forming  parts  and  portions  of  the  hefeditary 

land-revenue  of  the  Crown  in  Scotland,  were  ultra  viresl  of  Ida 

late  Majesty,  George  IV.  inasmuch  as  the  said  hereditary  revenue 

having  been  surrendered  without  reserve  to  the  disposal  of  Parlla« 

ment  on  the  accession  of  his  late  Majesty,  it  was  afterwards  aetUed 

upon  him  by  statute  for  his  life  only,  whereby  it  was  incompetent  for 

his  late  Majesty  to  alienate,  burden  or  affect  the  same  in  anyway  by 

grants,  to  have  effect  or  be  operative  beyond  the  period  of  his  demise^ 


Defenders' 
Pleas. 


The  defenders  pleaded — 1.  His  late  Majesty,  George  TV.  did 
not  exceed  the  powers  with  which,  in  right  of  the  Crown,  he  was 
invested,  in  appointing  the  defender.  Lord  Dunglas,  chamberlain 
of  Ettrick  Forest  during  the  whole  period  of  his  life,  for  the  pur- 


*  TIm  paitictilan  of  tfaii  caw,  and  of  tiie  proceedings  of  tlie  Bnrons,  wen  obtained 

from  entries  and  documento  extracted  from  the  Treasury  Record  and  Minutes  of  ibe 
Proceedings  of  the  Barons  of  Exchequer,  and  which  were  priotcd  in  the  Appendix  to 
the  closed  record. 
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po6eol€oUfctiogthere¥eiiaeaoftheForestywithasalaryfortli€pejr<-  2t  Dec.  leaft 
formaiice  of  that  Ai\iy^  It  U  unnecetsary  to  inquire  into  the  powen  of    ^^^v^^ 
the  Crown  with  regiurd  to  the  alie^nation  of  its  property,  as  the  opm*  stftHlid^ 
mission  in  favour  of  the  defenders  is  merely  the  grant  of  an  office,  and  Others  v» 
nether  is  nor  purports  to  be  a  conveyance  or  alienation  of  property  i|^^^"' 

at  all.  It  would  be  absurd  to  maintain  that  the  grant  to  thedc^feader  is      

an  actual  alienation ;  and  therefore  it  is  said  by  the  porsaeis  that  it  is  pi^^^* 
tantamount  to  it,  because  the  whole  feu-duties  collected  are  not  ade** 
quate  to  the  payment  of  the  salary.  But  this  circumstance  is  imma- 
teriaL  The  salary  is^ven  for  celleetiog  the  reyeones  of  the  forest, 
and  bears  n^i.approximatioa  to  aaalienatiooof  the  properly,  seeing 
it  is  simply  a  grant  oat  o^  or  a  burden  upo9  the  rerezMie,  for  the 
limited  period  of  the  grantee's  life,  in  return  for  certain  serFioes 
giveii^  and  which  is  capable  of  being  regulated  as  so«b  as  the  office 
letiirw  into  the  hands .  of  the  Crown.  Nor  is  the  grant  pf  i^ 
efioe  ibr  life  sMiigj^Iar  or  without  precedent  From  time  imnwaKN 
Bii^.  t|ie  King9^  of;  3ci|tland  have  been  ip  the  practice  of  caaferring 
gmntsliMr  Iffci  as  well  as  hereditary  grants  of  offices  ooBneoCedwith 
ibe  a^fwinistrafiQn  pf  the  property^  and  the  coUeotion  of  the  revon 
niies  jid  ^e.  Crown.  Many  of  the  keepers  of  the  royal  pal^Mes,  imd 
tim  iQPg^  of  the  royal'  forests  in  Scodand>  hold  their  offices  al 
the  preoent.  time  in  virtue  of  heredit^y  grants;  i^ad  there  were 
many  insts#cea  formerly,,  and  are  sti|l,  of  p^rseas  holdtsg  simitar 
appointments  ^u^ing  thf  i;r  own  lives  K  2.  The  reasons  of  reduction^ 
in  spifT  1^  rested  on  the  supposition  of  the  hereditary  rev^ues  lof 
the  Croi^p  in  Seotlaod  having  been  surrendered  to  the  disposal  erf 
B^rliam^l  by  his  late  Majesty,  George  IV>|  are  iUrfonnded,  inas-* 
n^och  as  i|o,  sprrender  was  fCver  made,  his  kite  M^efty  having  eQ-« 
joyedand  possessed  the  income  of  his  hereditary  revenu^es  in  Scot* 
kmd  until  his  demise.  It  was  noi  till  the  a^essioil  of  William  IV. 
that  the  hc^reditavy  revenue  oi  Scotland  was  made  over  to  Parlia* 
meat  during  bis  life,  and  even  then  it  was  under  reservations  and* 
concGiMina.  Biit>.on  the  accession ^4»f  Geoige  IV.  while  the  reve- 
nues of  England  and  Ireland  were  given  up  and  carried  to  the  con- 
aolidaltd  fund,  those  of  Seotlimd  remained  with  his  Majesty,  an^ 
were  expressly  guaranteed  to  him  by  statute,  as  on  the  same  footing 
with  his  royal  psedeoessor.  3.  The  defender's  appointments  are 
effeetually  protected  by  the  provisions  of  the  statutes  passed  during 
tiie  reign  of  his  late  Majesty,  William  IV.  in  respect  that  they  ex- 
pressly dedare,  Isty  That  the  hereditary  revenues  shall  only  be  sur- 
f  swdcffod  noder  the  burden  of  all  sueh  grants  as  those  in  favour  of 


*  A  list  of  twentj-nine  of  these  wat  given  in  the  Appendii|  as  selected  from  the 
ftcordt. 
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Offiw»or^.  '^^^'^''^^  ^"°^'  under  the^b9HlQn*0f  ihee^apniialiftuiiKft  or^»imfaos 
sute  and.    r  cbiirged> iip90:thNia^imd»i>8^.frb9f  ii<wi|;qi9iqtoMit  4ifiriiani^liin 

^^atc^       Uial<ey!ery.8UQb  chamberiaiii  or .  e^tteMir '  sMl  icoiflipt^ 'ift  Mm 

PieaA.  Tlie  e«Beft  a«d  Qther  pwwyfidiwgfr  wc^fi  djic^oted  lii  be  hdd^b^lfaM 

tbi»t9(bfr  Jndg«a« . 


OpiDion  of 

Consulted 

Judges, 


..«  :. 


I '  .  I .'  I  *. 


.,.  Tk^  loU^wipg  opioioa  wm  r^urn^  by  Lards  Jsffir^  JPnlkrkmi 
•914  CminglmUn'^We.s^  of^opitwm  tbat  iiie..gnioiii«iid«ir  T»io^ 
tim^nwi^ffk 7U66  a£bift  U(;^^MBj«6|grf  King  Oaovg«  1Y»  4ind( «(Qft 

ta  baw./b«w.  ^9  alieMUon  rof  ^tbe  «iHieMd  pcopeftyg  9ifrtipp«ll 
patriiMoy  .«£  tb€^.Cr#iira  of  Seo^^Mdr  vMob  wAt  iUegal.by  jtbe  limk 
apdfMl^^f^  of ..tb}9:fciiigd<Hnf :  befoffi^  And.indopieiidi^n^  Qf^tib#)9iiii« 
rnnd^.of  liH^fMt^i^oiiy  at  tb^  a^^cosami  o£  bu  Mit)M(yp  O«<Mrg0  IJfit 
Apd  als^  b^'i^^a  WB, think  it  was . then ^nirrenderAd. an^put ^  ^ 
diq^o^M  of  Parlianaexi^  wbo  ^  grautad .  it  back  to  bis.  said  lAmJGBtff 
i^ndCT^c^rtf^i^.prDviaiQiia^od  resuiotipaas'  for.tba  p«riad»of^biai;U£B 
only;  .and  that.b^iag  tbuf  held?  by  .bin^  mAy  aaagi^nlea  for  Ufef 
be  was  necessarily  disabled  from  binding  or  affecting  it  Uk^^ywiufi 
by.  buDdeos  ^r.,aUenatioQa  ba?iii||}  a  Jonger  eaduraiice*  -  . 

,  Up9a  tbe  first  of  tbeae  pouits^  it  is  to  be  rememberedi  tbnA^tlM 
beredUary.dpvi^iJia  and  r^veaijiea  of  the  Scottish  Crown  were,  iti 
anei/^t  tim^iiy  pretl^  nearly  tbe  only  sourees  iiroai  wbicb  tbe-neocas^ 
aary  ejcpenseift.  of  the  i^oyal  estal>liabmeQt  could  be  jdeGrayed;  and 
cp^tio;\^e<lf.  dqwM^t  leasts  tiil  the  Uniao  of  the.  CrQiva%  to  fam  lbs 
iQoyt  cpoaiderable  part,  of  these  sesourpea-  It  .^na  ^  be  eypp<?te^| 
therefore,  tbat  provision  would  be  early  made  to  prevent  tbe  aii^iiii* 
tiqD.of..th90^  n^fennea  by  ..the  reigning  Sonrereifas  to  the  prey  udice 
of. a  aa5iqesjftQr,  who.  might 'thus.J)e  e^tpoeed  to  the  g«^te«t  .poasibI« 
ir^pqay^ni^neen^  A^ox^f^yt  there,  is  «  series  of  ataitot^  beg^h^r 
ni^.  in  1465  apidj^vdii^  Jfi  I633»  .^y  which  thofie.  pnopeitie^  Are 
Qiwegj^d  4iia4[«na%.tQ.the:  Crown;  aod  all.  grants  pf  tbeoir  <o  the 
injury  of  .p^ucc^diqg  ]^JAg%.  det^lared  to  be  null  and  hmA^  'Wtthpot 
thor  special.  •iith^Uy  of  Par^viffteol;, .  ,  XhM  these  i^nasatioiia  w^re 
noit.limit^d  to  tb^.  hmd  estajte^.of  the  Severeigni  but  fixtendadie 
tbevr  whole  b^ieditary.ri^Keim^.  ia,«appaj(ent:frQai.<theitef«».MC  ibt 
very  first  atatDte  on  the;  siihjeet,  where  the  ^effy.fixsA artiole  ao.s«x 
nexed  is  stated  to  be  Vthe  haill  costomes  of  Scotland ;'  aBd  it  is 
provided,  that  those  wbo  had  previously  obtained  grants  of  any  of 
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qMitt  attt  (9487^^.  'l^Y^)  the  iordsblp  0f  Baiibar  al^r  ^tfd  lihoAffb  gias,  &«. 
the  annexation  of  the  former  was  partittlly'^^KMolted  by  a  staUil^«f      hkibn  «f  « 
UMJ7v^ci'90^<y#l  titS^^iys  oMf  t^'d^  cfffedt  of  li)Io#{iig'f«»t#4d  be  c^suited 
graated  of  it,  where,  by  such  means,  an  actual  indreaste^  ^sf^i^tfvtenue  ^^^9^ 
would  be  secured  to  the  Sovereign,  the  permission  being  given  only 
<<b)rBogineDtiUl^n'of 'the  King^s  y^arty  rental  and  Increase  ^^po«> 
<  Iklte,-  a»d'tb9'atf66Siilibn  dfi^tkArhdib'^hat^^eet  aOMoHii^:   ^ Th« 
•11^  4o0SeqiieV4ilMdf  Uu^  fgfut^Mi'w^te  al0^iirarih  grtfnil^d,  ilh^M^ 
toreyTmaw  dbMg^itbe  slirape'  or  fot'in  of  tire  aoiieked  ^cf^ty  Fi^kil 
a  dotittHliitti  tfCiteryiieMin^f^nts  to'ft  dominttam'  diHeiotiiuy  ykKling 
IbiiNMai  «Dtl''Q«Bf{»iae^  to  >a  gi'eater  amo^ti'^tlif^  Mti^xMbtk  H^ 
9i^^  add  /lh49^7e<Mi€Fq«reilt(iti€aptt^y't§  tdi^uat^  to^tHe pr^ftf^^^^f 
sMeeMdrs^*  MnH«riit)^>la§"befd^]  -  It'^is- t^lMrkable^, '  ^^6^Mt^^, 
thai  ki^tPBiibstS^fiMil^sdiiye^^tt^re'ttt*  at^  espress  <ena^eaafcive>alfift^tiR'L 
ki^  M^6Whia&MftM9'^^dUit^Ji;  tio«  tneYtfy  hr  pei'pettticy,''btft 
la^wtkf^th^vm^  ;-'tV&'tkit^lbWl''tii  WIffi  pMMMi^bg'  atM'%(fetf»g 
iiide,  iiiv>riMnie«  Kmnfs;'  no«*d<]fly'^^Il''betftiifM^'iflfeAtn6nts,''''btlt 
« dtt  dAe^mp^mom  «f  "ttny'phrt'bf^'^bfe  fet^fMi^s  '(#  ihe 'ttaii&t^d 

There  is  ndttb^i  l«tot'pf^tekt!ibh'*^^nfg 'ikat  aiiy  f>aH  of-theteie 
ftfiidUMot^Ur  ih^^iMelfdd^I  ^'They^'^i'r^ir^^fef^d'td^ai  ^^slStlitlng 
the  eiEistiiig  hW  by  all  tfiir  imtitoti^tiai'  inifter^,-^^  Lord"  Start  arid 
Ml"  Erskhi^,  and  Lord  fiatikCoti^  and^^Veif  fti  the  recent  ptfUkktiOn 
of  Professor  Bdl';  atidfiill  elect  )^|^afsl<ti!^  be  gffvett  t<y  them  frt 
tk^  iAm*  of  Sfi^  Lawrence  DUhddsih  1 779:  -If  strcfa  W  the  la^, 
howei^e#,  it  sippeArflrto  us  «i^4^«  p^  d^  decSiivie'of  the  present  qaisk^^ 

It'lsiMdii^irideed^  byKbe  defeatfeir,  that  this  is  n^agrant  bf  an- 
BeMd^ebMlatfas  to  the  fMfdiXi^^  of  the  linieteding  Moti^HsIr,  bat 
cttly  a  glft'of>an  ^ofli^  ^-thatfett^duties  dant)Ot%e  r^atiied  ^rthout 
a  eotteettrr;'OM  wilhbfutsdtaie  Adoiiralrde  for-lh^  tn>i&ble  bfc^ll%btS»g; 
and  ftrth^r^^that  it'is  acc^nrdtng^  ta^e  g^rtetaPp(»Iicy  of  our  law  and 
pmeCi^  to  grant  stieb  offi6es  for  lifej  ot  ^eren  in  ^rpetdlty. 

MoWV  fh^lie  drd  t#o  <|tt^stio]^«  'ftli^^d  &ere  which  should  not  be 
eonfooflded  vjirst^  Whether  Whatir  here  called  a  salary,  or  charge 
fsr  MMetion;  be  truly  'tm^  alii^ntfticFn^  of  antlei:ed  revenues  from  the 
succeeding  Msnareh'?  and,  iedndy  Whether  th^  grant  of  the  office 
itself,  for  loogei^  than  the  IHe  of  the  granter,  is  valid  in  law?  If  the 
first  be  answered  in  the  affirmative,  it  is  comparatively  of  Uttle  im* 
portance  how  the  second  is  answered,  though,  if  the  grant  of  the- 
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gias,  te ..:  r^  Mnoth0^«il«oMiligifiofei«lgii;<^  hpi  if**  —>  #ii|^d^|illliillt>«t 
triihuiTuf  •   ^^^  ^°  '^  ^'^  cbaraeter,  by  beiBg  calii»Hinbfcii^^fr^*iJlto*i' 

MUMtbniw  Ql(t»^iWm1|i|ii  tiiiUbr^MC«fl«  iy<aWi><l6»itr  k 

overpaid  by  a  aalary  of  L.30.  All  bayood  this,  tlMMM^^  MMWi 
^f«4aft(|^teilto4^  #tiilt  Atin^ifed  MtWii^^iiii^'^^'^ob^ 

tm  diamoUai  d»ftiidor1#  Jilie»dly^«  jMift^'tMMy•l«i^i•rt^^ 
■Bate  DaCra  falttyt  r  :«*iid«liiP iiit(y>  c«VClu#'  tMlVM>#iiliMtf ^^ifeiiJtM 

baoaapidiBiiUy  tvUhHiW^tli0!d#^te»'<^  lbefibf(6t%a<ifvWri 

5. 1 WiCh'tegard^o) Aa  iOflMli'ifc^  ll>«ilgMt^rhi(pi^  i^ MiMjftt'M 
saiiliftalteaatiliaTk  altasdl  ^Mah  y)r6yidi»'ilM'*%»Hifli^ 
^labaaAbavkawiiea)^  Mid'at^l^fti^iif'tffe  KMg^lr  piriljfmff  W  iliV'^ilt 
'«tbiBeo( ahBUpbai)iditt(«44'i^M,  md^ id^iaBle «tai  M^ aM^MWcMB^ 
<  ao  that .idei  j^%^iM^ «*^y»t4it«wto{»^ni  Mr«f'MMe/ift  fftttr 
«ignnlifiaHVM|ibeMll'  .-114a^thi«i^e«rv'^  iliflbiflAK  ^S^to 
hii  ifcifi?ofl|dM^''taq»ti^l)ftopfati<w*lhW  tyyrtbdfflt'Wto 

aptditeijto  idl'^gnum  eitellMlg^teyMd'Mla  lHHMfte'«<<«iefMylfl^ 

» ■       ■■  I '     ■'      *       "  •  'i 


ters,  and  all  toe  members  of  toe  proi^tsion  in  both  Houses  01  I'arliani 
rAhg^Mtti^t  of  (tie  Pmsloti' 1,1st',  sbon  aAef  tbe  atcesdoii  bf  liSs  late  Ma)est 
atattgil  an  aMMtip«iMw4»^Nr(IMDr49vMfctft%  «•  (Mailb(iiUie4f4#^iFiM»MMil>W 
thtf  rTktJBa  rniiinni  t«"^tht***iMmii  ihit  ilwMiid'lit  iMBilitid  ilMMaicaiKojtfiaJliti 
law  to  execution.  .  And  the  same  doc^ine  was  held  oo  tb^t  1*1*  4i8i;i|>j^onft  SStiJ^f^fP** 
don  Lfst  after  tlie  accession  of  her  present  Majesty,  where  it  was  assumed  as  iiidispur 
tiM^thaf  ifH^irtsttng'i^Dslon^,  'except  fko&t  eliarged  oH  the  Irish  Heredltm^  ^amW 
btftKiillBftlianH«dia»aigbi;UeUMrMl3r'dlMoatldu«il.-  '  */     '-^^   'o-ii^ 
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gl— Miij  atporiiHy jplieft  Miiidgf  od  in  MftnMliw  nitbike  ptewimm  n  Bm  Msa 
psrliamettlary  MYOOrtioa  by  the  Hime  Sovereign,  by.  whvk,  la  cSmmU^ 
ilUa^hth^m^$fi  *aileg»ef  <l  Awnhwhiirie  *  grep»gJfar«ore  scBMaad 


bjr  pewnWea^  er  <gri<.riheeifaii»  ;for<lrt  giM,  &c. 

:  Jl-ii  tpitiiiol  Jbemiie^  te  ohirtirf^  idmt^Mlb;  Aeae  enelmMie  coii#iiM«i . 
ir»:BWHili  ifudi  fjNjblith  tbe  iUegdUtj  ef  raU  pemiumit  gmte.of  ^■^s*^ 
i>e<lbeiWei>h^  «vfr  mj  fmt^S  Ibe  Kinig'jKim^ei^*  wbetber-to* 
■laieifafw.ff i>»iilM|Bed  ^ «g4  ik  i«  iM0diMr  tootay  fie«r«iueh  jom 
4ipi^fi.|h|^.f>ij»ei|i)«^ieh  tb»y>^Mfcedyjmiifrbe  IMh  teumpphf 
wlvfr^^jflAoeipipertBi  et  )iffeir<llMreQiiliM#d:QMUi^^  oltttf 
MiNlVM)9lwb^ipafMJ^  <flENiie4i4^tiM»4iftt'^C'ft 

w^tfmn  tviw^  iriU  eftrily 

ieQM^^  i|lHie,fif^imiftti«n<MMl|p8»r  rAndf  eeeoMu^y  >* it rery 

WPMPW^p'  wbWk' tlwitiiMlMliy  of  vlW,4eftiid«t  JiM' btieD^abte  te 

fnilAi»« j|re.>gii»ia%, »oi|pfJ^  M or A^lilPffttoy iAM ; 4be iUef. 
pj^.  ii{iif|dQh»  vivw  l#ft^  ||fc)W#toUMi^'be«e»]f^ta  dkytito^aad 
vbfBh  ^.4f1la^«bf9^.diQo«lk^.(IMr0fQ|9>..lo/4••^^  epei 

tbe  soppeeition  U^l  th^  bad  been  ^kgiJiied  byiaindi  aimoM^end 
ttHlh|Ngted  vii^< '  Noii^  upon  thiu^.rieiis*«nd  indeed  en  Ihewbole 
ef  i)ua  pert^if  tiMtCMeb  we-.eoi|eeive  tbet  tbe  pNt  nei^  ud  eettled 
eooifitiM  «p  te  ttMw  of  <:to  patiiMlqr  ^jgipe  nom  in  qmmHm^*  m  &r 
I  jciferteit  then  .any  le&ropq^  10  enppeiaA  ramJdgite  to  otber 
end  k  indeed,  per  m^  eenelnehre  as  to  its  lUegaUty. 
FiMa  tbe  year  1703  ^  tbe  year  1812,  tbe  ^iMBberiame  of 
Btttiek  bad  noTer  been  beM  for  tbe  life  off  tbe.  f^rantee;  or  indeed 
far  aky- longer. p^ried  tban  tbe^  pkaaaM  of  tbo^gvantar ;  and  tbe 
first  fiant  for  life,  wbicb  was  made  in  that  latter  year,  was  saved 
from  any  twiL  of  challenge,  by  the  bet  of  the  gnmtee  having  pre- 
fcisaasi  the  Soverdgn,  flrom  whose  boonty  (though  then  acdng  no 
doubt  in  bis  character  of  Regent)  it  had  been  derived :  And  though 
we  bsve.ao  pteeise  infermadoa  as  to  the  tenor  of  tbe  more  ancient 
gmnSi^  wo  tbittk  it  may  be  safely  assnmed  that  they  were  notr  in 
lUs  reapeel^  mot«  finroorable  to  the  pretensions  of  the  defender ; 
eince  if  any  hereditary  or  fife  gift  of  the  office  of  this  particular 
sbamberlanrie  could bavel^en. found  in.  tbe  records,  it  eonU  not 
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Oth«r»  V.    < 
glas,  &c.  "^' 

CoMultcd 
Jodgeti  '  > 


yi  Dec.  isaB.  bttr^iiiHad  to  bar^iiMde  a  o<Mi»|)i«tto«<4igii9rBiiioiig  die  intlaibDeB 
bd  ln»  a«^!)9iUeti^  The  eam^  oonolnsidn^  «r  to  tbe^Mtoreof  the 
eiirUef  gviinls,  is strongiji cotififoiad^ by thfe'sleceiti^tof  theieatnad 

tapjMrtaCiiM^^ibttyKMid  A0  ttie  ef  iihe.'giiflmitee^>eiQOe'tii»'btet«ie^ 
1 597.  But  liP^weyet  tlm-  ioniay^'  be^  atiik  t  iiet>tb  go  ^beyoock die  mms 
'oniBeMrd/  iMre  hj«tt:iiabi^((>tattiu8egerrf'oiicvhwitertai^ 
£flEbig  Cheteemte  and  eMislilRitkaMlcbMsaeier  ol'-Mf.offitt  loi  have 
b^^iiV  ^md  ilbet,  too^jn  fi^rfeot  acpordaii<aB  wkh  (he:(^iieiBi  lait, 
ibolhiaa>tD  a)icnafi<Ni  of  aanioced  wVemies^  andl[^if}iinttioaof«sa0h 
ailee8,>)thai;  a£  a  f^aaatioutt  aad  rciM»vablA'ap|»i]i|tnMii4|^  iOplyiiD 
>ainr  wtaAca sougUt  to^ be scoived  erenfor  tha lifq.of  dw  gi^npter; 
and  ill  n0  one  iM6atu»  attempted  ta  be  aatteuifed  beyond  Ms  penad. 
>fhb  eoosideiatiaDapfseaiato  as  to  reUevalbe  oeae-of  aUdificuity ; 
aiat^v  tf  fMPesoriptiire  atage^ooM  iMerdntatheeitenaioBiaf.  a  pM:tf* 
ealar  affiae  beyoadits  proper  legal  baoandBi  it-jwould  aeemto  idi- 
*lo«v  a  fottiori,-  that  eaakan  oaag'ei&aat'be/inaretbaB'aaffiemit  to 
*fioQ  it  ati^a  footiag^  by  which  aM  questioa  ae  to  ila  legality  aoait  be 
^exolttded. 

.  Bat'  though,  a^a  tbiak  the  eaae  ekar  eoougK  on  the  ghiands 
(ivhidirhava  been  steled^  it  is  right  ta  aay  aoiaethiag  further  in /ez- 
planation-of  the  See&mi,  or  additmiat  grannd  an: which  oar 
18  r^eaed  r  and  wUoh  ia  th&,  That»  etan  if  the  grant  by  his 
George  IV.  eoaM  hafa  been  sapported,  provided  he  had .  held  iah 
$kH»teh'haredilsi'y  reveaaes  on  dM»  aaaie  title  with  most  of  his  pre- 
deconors,  itaiBat  yet  be  held  to  have  been  beyoad  his  powary  in 
^respeatr  (hat  ha  had  previously  aaopeodered  thoee  rcvenoes  to  bis 
^ittianSeat)  and  posseased  any  tight  he  ariglit  afterwards  have  to 
tlfeia,  ^merely  undera  giant  hi^m  that  bady^  eaptassly  liautad  to 
th^  period  ^  his  Hfe^  and  aeoatdiag  ta  Aa  pnenise  tera»  whaaea^ 
eveiy  parO  aad  portioar  of  them  was  stipulated  to  ravinrt  to  his  att&> 
cessai*!  iiMba  instant  of  hia  demise. 

This  branch  of  the  case  involves  two  qoestions ;  Istj  Whether  the 
said  levannes  wara>in  poiiit^  ftpt. surrendered  to  ParUamentt* and 
iphusad^at  their  dispsaal^  at  tha-acaessian  of  the  Monafch  in  qaeatiaa  ? 
and,  idf  Whether  Parliament  did  so  dispose  of  them  as  to  confer 
on^  or  leave  with  him^  aoy  such,  power  as  he  has  in  this  instance 
.attempted  toe  aserease? 

Though  the  qaestkm  relates  directly  to  the  rights  and  powara  of 
.George  IV.  only,  it  will  be  oecessary  for  its  elucidation  to  go  bad: 
;to  the  case  of  at  least  his  immediate  predec.eBSor.  The  statutes, 
on  the  true  meaning  and  right  oonstruetion  of  which  the  matter 
depends,  are  not  all  v^  carefully  or  clearly  enEpressed;  and  the 


N9. 48.  CDURT  OF  SESSION.  339 


flifimnt  omtlored  pwtiibM  by  vUoIl  ifaw  upparmt  •mbigiii^  21  Dec.  1838. 
vmj  b^ffonoyfidy  baise  poW  in  •w  ffiiiiosy  been  brougl^.togetlKPr    ^^y^'' 
wlk  AigMiMft  Mum  by;  eiiber  oi  tbe.  parties.     We  beve  gone  ^^^^ 
tkMi^Mid.tiJitm)fkQmmarf¥nA»9990ifimTiii  wdabeU  new gjye  otbmv. 
aevdeee:MK'esfioeiMfi«8^e  oao  lef  tbi(  reeulCi    U  mey  meike,4iie  ^(^^^ 
doiailafiifaeereveiwiea  whMb.wedioiv  eote^MeaoceieeiilyieUoatec^i  if    -77- 
w  pcelB9e'wbat  it  thet^enolusioii'tQwiriikliL  tbejr.leMl..  > .  ^    o^lliutod^ 

Itift  tf>  becdheteiifiJ^boiraYerf  lAiidttft^/iSfiiliplecei  ibel  ilii^ftgrmt  Judges. 
■ibitiihe  te'eupfme  thatiUbB  hefeJiliigy ttod*  i»ye»nee«<rf'Sq9ebttd 
bod  erer  bipen^  exeept  perhapB  for  a  pfrt  of  the  L3fcb  toeoiuijr^t  b 
flMTo  pdveee  pnpettjr in ■  Ae; ^haode ^ t Iha « Seiw<peigp»  ifSBpeUfiof 
bei8gcappiiedij(cmpi|£ov.bie/o«i  lifaltnie)  acepf ding  tm  bieiindividttil 
plfiiT  end  ceprieeu'  £Ten>Hi  ancteiil  limeo  tbfie>^reveattea  vmre 
■Mtalpjdevoted  -tor  aiiinirnin  the  eMefnnd  dignul||^rtbe  Grem, 
and  iat/tbe  legdnr  pejnieiit  ofi  tbetabnqpepfindUmnRUK^tiM  Ri^yal 
EeinMiiiinwni  After  .ibeiUnMii  ef  tbe  Crearna^  ifiien  8#  flecbjoeel 
wtthlJrfiBM'nt:  'wa8.mg;nhety  or  generally  xeqoivfii^  ift.maynot 
alwy  ■  lie  if  aiy  to  trace.  AekappUantiea ;  umd  fimn.tbe  aeeeesim  of 
King  GbaekydcMfn  to  ibe.peBkxl  of.  the  Bc^otMuv -this  was  pro* 
bably  yery  irregular.  After  that  event,  they  seem  to  have  been  re- 
gain^ aaoouoted  for  in  Excbeqner,  and  approprial^d,  aloqg'with 
tbe&eBediiary  part, o£. the jrevenoee  oi  CuiteMi,aifed  £xeiie,ipc.fehe 
aappart  06  certain  •eivil  eatabliabaMnts  in  SoDtland ;  and  for  anawer« 
lag  aaek  pavtieidBr  charges  of  a  pobtic  natoie  as  oiigihA  be  iaiposed 
■poa  theiB.  Tbo  old  annexed  property  and  land  revenues  oif  Jthe 
Ccovn,  in  AatU  were. not  in  general  di»tingai$b/ed».in  tUs  respect, 
horn  Ihqaa  ariaingrfeov  oertaiadatiea#f  Cnstoosaand  £xeisa  with 
whtcb  it  bad  bean  endoared  in/ the  time  of  Charles  ILand  suhse- 
qaeady :  and  the  whole  was  pretty  nearly  exhausted  by  tlnaappro* 
friatioBS  whieh.wereBMule.af  it  for  die  purposes  thai, have  been 
asenlaanad;  thaogfa  there  wnsetiUa^icrTilitf,  upoa  which  it  had  been 
cnstoaiary  to  cfaaige  aoch.pensians  as  the  Crown. might  think  fit  to 
provide  for  in  that  manner  *•    The  aoatenal  thing*  faawaveiv  to  be 


<l    ■«      ■»»*»■>  I  <l   .HI.  ^  » <|>         I)        ( 


*  Since  tbe  $befw%  was  written,  tfie  Mooimt*  kept  of  the  Sootckhfrediivy  itTenue  in 
fivdmper  Isve  bten  cgmnined,  tlKNigifr  m  ft.ciiitorr  maoatr ;  «nd  Arom  tbtia  it  ap- 
p9VS  ^Ix'^  f^cordins  to  the  laal  stmtemeiit»  prepared  for  FftrUament  in  June  1830»  the 
anm  total  for  the  preceding  year  amounted  to  about  L.109,000|  of  which  little  more 
than  IfTOOO  arose  from  lands,  feu-duties,  and  entries^— the  remainder  being  the  pro- 
dvoe  of  tbe  hereditary  Customs  and  Eicise,  and  of  fines  and  penalties  fn  the  diflbrent 
csaiSk  Upon  the  gross  amount  of  tbe  wbok^  there  appears  at  that  time  to  have  been 
diavged  pensions  to  the  amount  of  a  little  more  than  L.30,00Q,— the  balance,  to  the 
.citcnt  of  L.30,000  more,  being  applied  in  permanent  payments,  partly  authorised  by 
Parliament,  and  partly  on  royal  warrants,  to  the  Officers  of  the  Royal  Household,  the 
UnirersHics,  tbe  aaiaf  ies  of  particular  Professors,  the  Chapel  Royal,  her  Majesty's  High 
Comnissidnery  tbe  Procurator,  and  other  Officers. in  the  General  Assembly,  for  piu- 

y2 


fm  Dmjmom^  of  n^a  Np-  4is* 

teDdence  cffi^Ai^^W^\#^otb^i%J4i^il^  tf© 

:yR(,.ih#r>^piTO«iWrmeiili  ,^  ya  ^imrt^^:  hW^#t»r]^j  r^gpuftPBefljii 

.po^  ;-^b^  ,wJM<^l>9i#g:  eqwll9r>  applied .  i^^^r  <4y^  Jnf^ml^9P> 
^Atednad «pprev^  .  ..,»:*•  .\; 

pagatiDg  religion,  Hinerast  preachers,  and  a  Tarietyof  8inBli#'«p^lM|tikiii'^  fll*ifl(liftter 
7ar(rfifriirliWi^lM^a«iUvP9A«wiili/JiUl|i}«^^  ▲ 

fartlier  ^W,«f  i|bou^.UlAflOP^^  <a|pwaed  in  ^  yf^fpc  f  ^  if?},  JfTO^?^.  Qftf^l 
or  occasional  charges ;  as  for  the  repair  of  palaces  and  public  buildings,  suirejs  mod 
tnaproVeticieAu  on  'tbe  CVown  lamis,  grants  Ifbr  bbtantc^  giiMens,  dbktvit&rfiai,  ^«. ; 
•nd  a  BMifllm  (H  upwatd*  Of  L;3(X00i,'  bMbg'trtMiltftM'ilo  Oie  iTremMy  i^'Ldttifeii, 
k  iHd  9f  tbf  finglii^  Cml  Un^ifi  terqifiiqrilif  act  of  AO  Qcp.  Ili.«.  ^H^^fiOrsiib- 
aeipient  statutes^  directing  this  apypropriation  of  any  such  surplus.  l|  if  prop^»  bow* 
ever,  to  obsenre,  that  this  appears  to  have  been  by  much  the  largest  surplus  tttai  had 
CTer'arisen,-lthe  gross  beredlury  retenne  hatftig  {(reatty  e)tceed«tl  ft^  aTera^;^  aAimiiii 
in  tbat  y^aA,'  in  ctetcquaMi  both  «f  sb  extmofdloarf  adidttil'df tiMft  afld  fetMNMs, 
and  #f  large  mNqeaiasiB  hanag'tben  bcao  lunm^it}  aoetutl»  .^w ,^  ipr^iqldMis  Ua 
years  the  average  appeared  to  have,  been  about  L.  60,000;  and  tb^  cbai^ges,  pennanopt 
and  casual,  not  varying  materially  from  those  of  1830.  In  some  years  there  was  no 
tufpki  it  all  i  and  tn  some,  ^veti  4  ddlciency ;'  while  in  some  oihetv  tftfeft-^rere  I'cmh- 
toooc!^  ia  Uie  IVeiiury,  scarcely  ever  (eicept  ta  1880)  Mcoadiag  tha  itiai  of  C308a 
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irMiHtii^MMe)i^i^ig»^t^}talfw^  «»dliitt^i'^li^i^'<«bW-  gin,  &i....J.'. 

aoorees,  and  applied  under  the  same  syBtem  of  managemeilt'^MAiitt 
1»^])HMfl<WP<ie^aii^l'W<Paffittin^]A^^^  tffM  ^iv'ldlleik'bft- 

^'«ma^WS^tfi|bMfiHk'^4idW'td'be'#A^  ->  iiijrii!j. 

4dhiP jjto^Mfil^  WliidlP It  Mis^'ti^fi  mSr^ fafel^/'tfiOttgiiK'M^iahbfe 

^IdMMs'dr^  glltt(iMP%iiiMMrfei<<^ 'Htl  lilfr^ilaVy'VeVend»^4ntf>lbe 
'HmmWHKU»  a'^ie4±}^  pl^lhnHaWiriry^p##viMdtt'  iW^tdldi  ^Wt^^bii^ 

MWi(H<'k  itt^^^«teMfie'><!iiMrd''#i>Md::^^^^g9^  te  PariMMteAt 

swrplus  beyond  the  existing  charges  would  be'ptttMlit'^Mldt^tt/*!!^ 
ibdHMi^^^^oittf^iA(14^i^bi*  iMr^^ffeMt^^Md^tffdr  w^ 
wiae  practicable -would  bo  impoeed  on  the  powet-ot  burdening  thalL 

IIMiplfln  WNb4MflHMMIini<i  to  7*  •'^'■'•"•'  *>  '>ia'  ,( K.ii-'fi^'-^q  viri^.v'}!  .nr.irjiiM  j^i."  «>» 

''-    Whoi»^Ur«KiM«w,'<teomK«Nglyj>>Mi»'fi^ 

i^Mktei  hmsmriettB  oeipoQted»/fyi»'  tMjri>7cla&im8«ii4uatwnfhri^^l)t^ 
teiMitA^  feiikh«iHd)f  3»lft^  «^  tbhnk)  w^e^i^eg^lttffy  Aifite«deve#; 
f^;iaK' Msl^ojsal  0^^^         aiiBatned'  sfrntfltatsemi^iy  1>y  PaiflikiAisiit. 

JmmMfimc  «aBried4i4<eiifftntio<>i^ft  aeQAoljdAled.fiiiidy  tfujbiiof  Jidiitfh 
tfaa-^HMit  rinMfat  ^''tb«  £iigiMi  eh4lMiht»wB»'tittm«fter^tb  be^dt- 
frayed;;  ;,wAlf6  tiidkli  of  $coir&dd  tt^er^  but'expf^ssty 

.WlrfW^i^*?^^  ,jHg|jw«?:  tU(EuJto«^l  djaiated  in  .Umt 

.  Mvntrf I  te  .wJiick'iboyL  b»d  ^been  fonntriy  «ppM>prialed ;  and  gmnt- 
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21  Dec.  1638.  ed  %adt  td  tli^  Sbvereigrt,  far  the  term  of  bis  IXe  expressly,  tinder 
bttfden  of  all'alHNiO'dliafr^,'  and  'with  a  retrerir^  powet  t»  -^o* 
ParlmttienV^f  ^diifilMslo^^of  alivjptieoru^  feotptos ;  whi^li  pow^r  was* 
afeerwardii  distinetlf  exercised  'by  tlie  aet  of  the  SOHi,  c.  HI)  of 
the  same  Mooaroh,  ih' vktae  of  Ms  otfgio&I'finyrrefi^er  r  and  also  by 
several  acts  of  his  humedlate  soceessor :  Aod  indeed  It  is  obrious, 
that  the  dffferent  way  hi  wMoh  theses  Tet^noe^  htod  been  pretioasly 
i^ptif^d  in  H;lfe  two  ooanttfes  refipeetivelyv  fbade  tbi^  diffiervfiee  iii 
tb^  maTiner  of  dealing  il^th  thetn,  when  surrendered,  ahogeth^f 
inetit^le,  sb  loag  as  thesystetn  of  paying  the  Scoteh-einl  esta- 
blishnMitS'oat  of  the  reveoaes  eolleifted  in  tliat  ^Hwntry  waa  to  be 
cotitinued.  -  In  Englafnd  they  had  always  beeiy  applied  towards  the 
dril  list  of  the  Momyreh ;  in  aid  of  which  an  additiyyaal*  grant  tram 
the  eonsolidated^fond  bad  been  long  found  necessary,  upon  every 
accession.  When  these  were  suvrend^redi  therefore,  they  wero 
natarally,  and  almosv  unavoidably,  carried  to  the  consolidated 
fund,  upon  which  the  wltole  of  that  civil'  Ifst  Was  now  to  be  «bar* 
ged.  But  if  the  same  thing  had  been  dotoe  with  those  of  Scotland, 
some  othet' fund  must  have  been  instantly  provided  for  the  pay- 
ment of  those  civil  establishments  which  had  hitherto  been  main- 
tained out  of  those  revenues;  and  as  this  was  not  then  thought 
expedient,  no  aucb  transference  was  or  could  be  made :  And  it  was 
not  aceordkigly  till  the'  accession  of  his  late*  Majesty,  WiWafai  IV., 
vAset}  it  had  be^n  detcfrmnned  to  break  up  the  Separate  6r  local 
treasury  arhtogemeots  of  this  country,  and  to  consolidate  t^e  whole 
in  the  London  offices,  thM  such  a  transference  was  directed ;  tlM 
terAis  of  ^tfn«rei^  surrender^  in  to  far  as  related  to  the  hereditary 
revonues,  being  however  pr^eUefy  ike  §am€  as  in  the  two  former 
reigns^ 

ThH  last  circamstance,  accordingly,  is  the  #rst  proof  on  which  wo 
rely,  for  thoiact  of  there  iMiving  beeto  a  euitender  of  their  Scotch 
hereditary  revenues,  as  well  as  of  their  English,  botht>y  Ooorgeill. 
and  bik  ioraiediate  sooeessor*  It  is  euimiUed  tht^  there  was  such  a 
surrewdor  by  King  William  IV.;  and  the  conctosive  fact  is,  thtft 
all  these  surrenders  were  made  in  the  iBame  general  and^omprehan- 
siv«  torms.  They  were  so  miide,  and  are  now  evidenced,  by  speeob#s 
from  the  Throne,  messages  to  the  House  of  Commons,  and  thertv 
eital  of  such  messages  in  the  preamble  to  the  statutes  by  whiob<  the 
successive  civil  lists  were  adjusted;  the  words  in  each  of  tbeae 
stages  being  always  substantially,  and  for  the  most  part  Nterafly,  the 
same.  In  the  oase  of  Ocorge  ilL  the  words,  both  of  the  message 
and  the  act  are,  that  his  Majesty  <  consents  that  such  disposition 
*  may  be  made  of  his  Majesty's  interest  in  The  Hereditary  R^oemnee 
«  ofhU  Crawnj  aa  might  best  conduce  to  the  utility  and  aatisfiMCion 
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<  of  die  fl«lge«U^    U.tke^Cdm  of  Gcmg«  IV*  tM  Wor49  pt,A»  211)^^99^ 
wnmoBte  «ere#  SX  hwetpHt^eotirelir.iit  jrwi:4J8pk|9»liiiiy>iqt^imtii)    ^^y^ 

^eatioQ  of  d«qbriffg,^&^,w4lil|e^bosa>4(•.t^p«ewU0>^W^ 

*  inl*r«»t  ih  (Tk^.-md  ^BefediUa^  JBrnfentm i*  .Aud  Hip^e  i4W'4^.     rr^ 
Ham  1V«:.WQ«%  lAuK  Jii9  M^je^y  <  plM^  .irilhoat<  reiMfn^f ^Hl  ♦^•'SmSL? 

ylj^okik ^Itl^^Adm^tff^  fr^m't^  Xndi«  dQtie8»pf4r:wy 

*  Cawial  il«?eiitt^'i?khec  ia  bia  l^eaty's  (•reign  pQ(B«i^ieii«^or>in 

<  tbe.  ttopMl  kingdwi*'. .  Tb^  ^p^cinl  Bparoea  ^  hhsoixh^  bere^^an^ 9- 
der«d  «A  0ddUi9n^ti9  ,f  di^  .Het^ditary  RevefiiM^.'  >bad.ReH?Bbefpre 
liaeiipoftattb#.dl8p4MiJ  of  £iirUiiOQi»(;ifmd  it.«ppwr«:;to.tt$.W  t^ 
mnnifrflt.  ibatrit.ia  tq^lbqi^,  niHi^4».  tiiom  «nly^.thatii^9i^ncQii«  imd^ 
ki.lbd  immediately  iiM^wii^^ntmn^^  ik^  ims^e^^d  prMoibli^i 
where k iisaiiiy  ^ l^bi^fc Jhis- MsueMyi  in ^iaisnrr^ndiving bi^iater^ffc 

*  ia  jreveanaa  mhitbk  in  £waee  aeitlemeoto  of  ike  ebiik  tiat,  b«d  b^en 

*  yeaervedi to  tbe:  Cr^imy,^(giHceA  in  Uie  opporluaity*  of^^n^ung. 

<  Im.eQlii^'rfliiMiMi'  £^4  j  ^.    .. 

T1I10  h9r(editary  t^Hetmes  of  Scotland  «ecteinly  mere  not  eitber 
dbroitt  of  (the  4idiniralty»  Weaft  India  dtttie**.  or*  casual  Tovennoaide* 
riv^  froia 'foreign  cr  home  poweaaiona:  Y<9ttba8e  ar^e  (he.pnly 
dungar.Uiat  are  eiirrendered  i«  addition  to  the  ^  Mereditey.Rever 

*  ]ii«ea':^etteraUy4  wiiieb  bad  uMUapntaUy  beep  aorreiitdefedijn'^itf 
mts^^mfimmf  by  bfatnro  immedial^  pvedeeeamsa^  Apd.aaitis 
admitted  that  che  Soottiah  hereditacy  revesne^joar^inelndedfiQ  tkiB 
amareadeK/of  Kin^  WiUiacn,  ,it  aeema  to  fiodlowr  by  niuieaflai^.  ^eon'' 
aeqaenoe,  that  thia  moat  have  been  effected  by  the  preceding  gene* 
aal  ironla,  rvbieh  he  ted  alao  umd^  miaptly.ati^tWy  biul  beeaoaed 
fay. hie  tWiO^inwed^AeprediQeaaara^  nThe »worda^  '  Ti)e  Hei^itary 
^'Bef^iHieBie£aily,€n»im/ or>>  The  fievedi^firy  Revemiea'  geae« 
nHy,  uaod  by  41  .MonaivBh  who  hud  sach  ireaten^a  b4th.  4b  '  England 
mid  Seoiiaod«;aad,by. »  Farljanieiit  vhioh  tkeieupon  prooeeda  to 
wgslate  hiar  futare  »iQOo»e  liQin  .both  «o|ifitriea^  wem  rauc^y  the 
appfopriate  voida  .to  daaoribe.^olA  portiona^of  thoae  revejuiea»  and 
eaonot  weii  be.  oopoeiFad  to  hare  btra  need  wMi.  rcleiteDoo  to  one 
Miy;  when,  if  any^aoch  limitotiM  bad  imea  intended,  it  would 
have  been  ao  aasyaftd  natural  to  expreaaU:.  aa  it  ia  nccoidingly 
eapreaaed  in  the  very  aext  aeedon  ot  the  aet  of  1.  Oeo«  IV.^ 
whefe>  immediateiy  after  die  recital  of  the  -anrrender  of  >  the  He* 

*  redatary  Rev»naea'  gianeraliy>  it  ia  directed  -^  that  the  hereditary 

<  rateay  dwtiea^  and:  revenaea  in  that  part  of&e  united  kia/dam  caUed 

*  Engkmdf — and  aho  a  certain  part  of  <  the  hereditary  datiea  in 


JL^^O^'  I^MlfMriibAvr^iMlelv  ksAtepntidiiiiiWv  (iiKw4j||imaMdiKiBl)^  !• 
giaa,  4ik  ri  >r^  Been)  for  the  hereditary  reyeouesefafntkalriMuil  ei  UierwiilMljkiBif* 

Coi^mMI.   )  »OTgtttetohwi>^lQeMieioeiioBdoteA'<MAii  v^tnv  hu  oj  eiiieqqB  iloidw 
Judges      :  <o  ind6pe>ideally»ihqimTer,?^<if  <tfaart -iaat  ^ncfariiwiii>iitiwiil<S<*> 
iq^pMf^  ttitiii^  ll«l/AeitflnDil»flibe/leidiBgiiBt>«iioi|ic^ 
)bi(4ba^S4Qtti4h«^«Vteiieb9«tei^  aetbfMMMl  avitfinMfaa» 

HiW  ,ofj  GfsirgiE)  rii*  «nd  ^OeMgift  I\\.v4ifo\dni3lyviiaipi»l\  l^t  iln 
lunediiirytr^miiifls  /lt;iiiie^wrt.t>fttlyi;kiiigd^AitA'tbate>lfiiniartj 
iieikd^dialpiig^mliittbds^'QltifiDgltadi  aarf^awi^i  aaioidiBglyrib* 
lHMdii9f,i4boa8iiiiq  a^diCiraril  maooe^  byJMianMlta'jvllibflfeo* 
$kmi$  tritfth  i  tfUtfe/to .  tiMsi  rifiipnil  oepmppapufwiiieq  of  itkr  fiboftab 
feitemi^  Itapfmi^  io»fcod»faalBite  f>efliiti»«^XAnMb5(rden5iaa4  ails 
iifMifaifrad^'iovtoiki' Mliikf  «eR)rt  aaia^^jMf^tt^'ifarfieirdBfafJadnnliad 
)iyi4ka^daff nderstp-TMCir ta^be  jMediittifj& voiteipwrof n8aiUa*il| 
anflma4oiibla%^t)hejrTdi»  |mi4.  SMiAe^finifmwtiAt)i»kq  flial«i«t 
i)ia^d|ey(v\io ^mK fefisrlo* tktm i^fAtlUmtan^  fil(tafclii«lirafar>ftb 
Ihiia  >lwii»'iiplF)iadvwpiaitialdy>j>a  ^ffhtiliuiieMiBaiomfr^mMm  idm 
nerijifletiad  i^vftrf^ieA  )lo«alLy  io  Saa4Md.i.!/a»a)iMimJlriiiaarh 
kifitbiittfebts^ajiitoid^iofldMitabdflMftl^ 

parti^otfataiv  vfaaU^barattihii  Mijjortj'ai  «rhftaaiy ^diapoari  y -fcat^th 
l*«iatei«»l3i^  ^M&^  lM'«»M>4  (iwlmiBH»iUa  MbjfBit^Mglbl 
!S«bbi>iU>  M  laUniiJovJaib  aarifpaid,  jtMng^tk^^  pf  iUt^ftmMtf 
i(3li9aa)yt^iai  lAtf^MNie  iMMNr  caiil^iaiirfiitf^tfMbAa^aaii^MfDM^^ 
Mdatf^^tai  tfil^iivetv^fiaiibte^iiiiag^  hitiot> 

* 'Moai^'Jthiai  .b-'fitiafited^by  ^aolhoiilf  af>itbat'>I\Mdiaiim«kMrfiite^ 
diifHiah  (at  .wc»-i»ta}iilMtpintatoU^>»4ll)idie^  Ma 

fiboedw  Ibid  ^wbfi  aim  fOftefmaf  Ibair  fpawMRiaCrdiapai^l^t'bf  ^pm^im 
elw:b^^if[h»ib,9Mtbe^iiigt  Mid.*bkibdlpi9vH»btMki 

ibf  J^aotoicyagi^idtitflura^'aball  boTl^itA}^  tt>9trda  pifrnml  aC  that 
]Mai"eivil{eaiabHdnMal;,'«a  tba^  sappMit.iif  (fldU»lio«bay  .ladbrteaii 
^aiarly  applied-;: aiid-  parity- itowardaitlmea'ipeatiaaaiiiAtkrirliiA 
they«lkaoi8laad  hardeaedt*  Tbaia  penMaoi^iif  <|[^Qteki;faB  thdilifa 
of  the  f^ian  laes JMy ^  any  prtdemmarttf  Oeorger  liV^  (wbadkadr  notiBiada 
aattcrendor^ttigbt  baifietb^att  leipUlyviriid^  if  not  etpaeagl^rfcuagad 
oii.liitttptopar.  aiittfavcf|>iapeny  <af 'Iba  Crownt;  biMiiari; ^aUciTaoli 
tbey'itfai»?aKdatKly  atilaM«d'bttiriii|i<  by  dua  parliaMentaiy  m* 
aognitiaii::  Tht  ioiportanfe tbiny .beiag»>that  Bariiawifiit  didacton 
iba  feurrtedei^ ^.ihoaasaaaiiag  tbe rigbtto  direot  «faaik:dia«U  be 
their  immediate  appropriaUoo.  Si  ii^had.beas  febaa  sappasfdidiaft 
th»re  vai  lany  ntfjrfiMi  after  aatiafyiag  theae  abaffeii  tl  is  to  be 


lfl..4K  OeiTRIC'CaeieKflSIOIf.  Sis 


«f  <jlifMiMi«ii#iywi4  vidnralMwpriftteai  «f9lwy^Mhdis«m«iii»  L^^hb^a 


which  appears  to  us  very  Bthaa|l^f«ytBbi<ii^fam  Tlfaig>»i#a)*t>i9iaigtf at  CoriMied 
ta>jrtUj«iJfldaBBdtM>on<Wftflbfa^  UeeSatin|g>d«9iMi4hf«lf|Pbfll  of  ''"^^^ 
liatiiiiMohiTahyDifaitBTipaiisletriiteBothgr^Jaf^       ttfiatU  patMm 
caifimailiB^  haiiiipdiea  pcOitie^eiittRol^iAtadtf^^^iAMi^^ 

domiariilobittitfifafld^hviiiiqiiitlto^ifa^  86»i  itti^tytic^^^Midi 

i^tedtnlerertbaeiBflaihlex  '  NoK^^afi  tbo^iAiiltfs  pa^poii^PAhpatk 
jesihih  adii  lo  pealramqaqyaiiiac  itammiriiigtfUiiAola^ttiaHbg  Cmm 

ltodw*<haidiipMBJeg^^ftwwg^  t^we  )Ml^daulii^qrfyefiiifowat«nit 
t* hrffean^o  ymy adfaaUii Ap)4M4  arilti^'odMri^frjttitW>sld0lil9ati 
J»i0fedt  yAsslUbMvtedttdfbr  JMUep^ifi^  lihiH^d^Uai<iiM«^£hna 
tiieiiiaridgfdafa^iif  iidfUnaNii%^di  QDodk))etefnd  t»  Im^  Mi^^Mfdfik 

jtaMiada»e«rdririUie.h|N>^iiD^  of  >tU«l(iicij^^I&fitgs  htt^s^i^M 
:|jwig4eiwii>ay  1  ewaibet^lliadgttwbdaf^ 
dKJadrjrinnqBaigti^uaateito'TM^  «iiidy.  iodslbvi^  MtiitotpatiaQ 
M|oie4Jb)iia£  djbistmlaiH^eingiik^        t^Alut<ll^  ta(i«g^ftittii 

4fcikaAkdiiMfiaHrat^k0M»^iafaM«i9^  uMihl  tvap^tt^  couA^mHUb* 
-coold  I&atelbrfl|^eKff9<gyftttii9iiiijp^  albHthrind; 

ttdMiMM^iMielaii^ikt  c^lmillaM 

4idM^  iMlferaiMirtitetewtfdl4e(4kWf(iil^  ohi««|il^ 

aafcerijck^fUpfitv^iopwwftf  iiadifeM»f»te        fffendMikw^tNhpbf 

fscTBo  ifMDifCqtliiiiSVdt  MKi^i^hdoGfl(fe(fiiiltJ]ri^M<iiohyetll^ 
daiibibwt,i^oiwieaalio4Bf«{fir4i«irfaF  aiy>laatrtiq|l4rt^^i^defi»ioiiL 
fi!fIfhWjfi»aaai«f9i^M%iithit>i«iraiiif^iaAibb£  tlnaatiy 

ayrfafB  taWteom^  tell0di«ai)i«  t^degalfe)i^iiii/f  iim^m%My'Ai 
atetsd^sfibffbo^Ml  MUnt}Jt»3li^>cas»M^iBnr\il)>^nfQ|^ftfiMr^^ 
♦>iMlM<Hiittft«»t^  iandl  thbi  db|«ilt)rfilka>4ilttori(sMi)phRK^Uii  w 
.ftaraKi%«DiiebI«i09llBil  odihfaglnthatf  rbaa«HB|r00taf'^toi2>ih 
alm#UwlBdiliftq»ea&«tlngihi»jii^lfA^ 
fediawjbAwMMilaiU  tbd  s8ap(ia>bfl]4i*il^ilf«ialed'byftKe  «M  itf  :ifaa 

iWia^Kaipilgti^fttmisitiiytobseifratiiiis,*     ^>'Mq«-  'j.:::.ji...i( 

'  *Bm  Am  iK^atber «•« o|0f tii^IILifraai^rUtly Ae  drfieail^ 
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2r  Dec.  Id3a  have  cited  one  clause  as  favourable  to  their  arg;«meat«  wlule  thojr 
bave  abstained  fcen  noticing  that  «rhiah  ionediately  follows^,  and 
which  appears  to  us  to  be  conclusive  againat  them.  We  allude  to 
the. 60  Geo*  IIL  c  Ul,  Uautiag  the  anwMuit  of  peasieos  to  be 
afterwards  granted  out  of  the  Scottish  re veaues«  The  defeodem 
say  truly,  thai  it  had  been  ciutoBiary  to ebafge  pensionsttpon  aay 
nnappropriaited  sarplos  of  these  revencies»  (as>the  parsiiera.had  all 
along  admitted,)  and  they  iafer  from  the  statute  now  cited,  that, 
there  could  have  been  no  surrender  of  those  revenues  to  ParUament 
at  the  beginning  of  this  reign,  since  such  a  power,  in  the  Sovereign 
is  thus  recognised,  and  not  absolutely  taken  away  towards  its  elose* 
But  they  take  no  notice  of  the  clause  which  ioomediately  follows 
that  by  which  the  future  exercise  of  lids  power  is  greatly  restnuned, 
(which  of  itself  implies  an  existing  right  of  oootrol^)  and  by  wluck 
it  is  expresdy  provided,  that  after  defraying  those  iioiited  pensiaQS^ 
and  all  the  other -dAirges  by  which  tbese  revennes  may  be  burdened, 

<  any  surplus  which  may  remain  of  the  fund  shall  -ge  to  the  nee, 

<  and  be  applied  in  aid  of  the  Civil  Last  of  England,'  ov,  in  ether 
words,  to  the  consolidated  fund  upon  which  thttt  civil  list  bad  thee 
been  charged. 

All  parties,  it  will  be  observed,  sure  agreed  thai  the  hereditary 
revenues  of  this  country  had  been  generally  charged  with  pensietiSh 
thougb  not  .so  as  to  compete  with  iis  more  oaerous  appropriatieos. 
Those  other  appropriations  had  been  expressly  directed  by  the  act 
of  I  Geo*  III.  to  be  continued,  and  this  more  qaestionabie  appli- 
cation of  the  surpluB  was  not  thm  interfere|l  with;  but  now,  and 
without  the  pretence  of  any  new  or. other  sunrender  ihaii  that  re- 
cited in  the  original  act  settlif^  the  civil  list,  P«rl«amefcit  directo 
its  attention  to  this  mrplm^  and,  afier  greatly  restraiaiag:the<ame«Qt 
of  pensions  to  be  laid  on  it,  at  ^nce  deefaires  thoit  the -whole  re* 
mainder  shall  be  carried  to  the  creditof  the  genend  consolidated 
fund,  thus  finally  disposing  under  that  surrender^,  and  byiilS'  own 
legislative  au^ority,  of  every  part  of  tiu^se  kerediiar^  iwemiei^:  ap* 
plying  the  greater  part  to  payment  of  obtain  civil.  estaUisbiiieiits 
in  Scotland,  another  limital  part  to  the  Scottish  penaian  liflt^  and 
the  whole  remainder  to  the  civil  list  of  England. 

The  proceeding  on  the  accession  of  George  IV.  whose  giant  is 
more  immediately  in  question,  was  nearly  of  the  same  deaciiptioo; 
but,  as  we  conceive,  more  decisive  as  to  the  fiict  of  the  eurreader. 
The  words  of  his  surrender  have  been  already  recited,  aad,  weaeed 
only  observe,  that  the  8th  section  of  the  1st  of  his  reign  is  eonebed 
throughout,  as  we  have  already  observed,  in  the  very  same  words 
witli  the  corresponding  section  in  that  of  Geo.  IIL  and  incUideB 
the  same  txeeptwn  from  the  saving  clause,  and  itis  needless  there- 
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fore  to  repeat  tbe  observations  already  made  oi»  these  words ;  but  21  i>ec.  I83a 
it  is  Tery  material  to  observe,  tiiat  it  is  now  immediately  followed    ^^"^V^*^ 

Offiiwrs  of 

up  by  anoAer  clause  to  wfaieh  there  is  nothing  corresponding^  in  tbe  ^^^^  ^„d 
lormer  aet,  sfnd  by  wbiek  the  eonstroefton  pot  on  the  whole  of  both  Others  v, 
enactments  seems  very  strongly  conihrmed,    Tbe  ninih  section  of -iJ^^g"  " 
IlkM  act  of  Geo.  IV.  refc^  to  the  60  Geo.  Hi.  o«  111,  to  which     -77- 
we  have  just  been  referring;  and  after  reciting  thepyorisioiis  in  c^nsid^ed 
that  statute,  as  to  transferring  the  surplus  of  the  Scottish  hereditary  Judges. 
revenues,  enacts  de  novo,  and  in  more  explidt  terkns,  that  *  any 

*  surplus  or  balance  which  may  remain  after  defraying  the  whole 
^of  ihe  charges  incident  to  the  said- fund,  shall,  during  the  lifi  of 
^  his  present  Majesty^  g^  and  be  carried  to  the  account  of  the  oon-^ 
^  aolidated  fond  of  the  nnited  kingdom.'  Taking  this  provision  in 
its  eonnectioin  with  the  preceding  clause,  which  all  parties  agree  to 
embrace  the  hereditary  revenues  of  Scotland,  it  seems  impossible 
to  doubt  that  it  proceeded  on  the  assumption  that  those  had  been 
eflbctuaHy  surrendered  to  the  disposal  of  Parliament,  and  were  now; 
in  point  of  fact,  toAo/7y  disposed  of,  as  already  observed,  by  this 
|Nurl)amentary  appropriation  both  of  their  substance  and  their  resi* 
doe. 

But  the  same  inference  seems  to  follow  still  more  clearly  from  a 
p«ia^isio«  in  a  statute  of  the  following  year,  the  act  of  1  and  2 
Geo.  IV.  c.  dt.  This  statute  bears  to  have  been  passed  to  obviate 
some  alleged  doubts  (for  which,  however,  we  are  unable  to  see  the 
slighted  foundation)  as  to  the  effect  of  a  previous  act  of  the  59 
Geo.  III.  c  53^  on  the  right  to  the  Scottish  hereditary  revenues; 
and  it^ceor^ngiy  declares,  that  those  revenues  remained  with  the 
former  Monarch,  <  as  settled  by  the  Ist  of  his  reign,  any  thing  in 

*  the  said  act  of  the  &9th  to  the  contrary  notwithstanding;^  and 
proce<eda  toenAet and  declare,  de iiov^,  '  That  the  said  revenues, 

<  atiA  the  chril  estabiishmenis  in  Scotland  payable  out  of  the  same^  shall 

<  coiuinue  to  be  paid  in  like  manner  as  they  were  before,  and  at  the 

<  timo  of  passing  the  said  act'  of  the  59th  of  the  late  King ;'  and 
then  foUowBifais  remarkable  proviso,  *  Provided  always'that  nothing 
*•  herein  coataia«d  shaU  extend  to  prevent  the  surplus  or  balance  which 
'  may  remain  after  defraying  the  whole  of  the  charges  upon  or  incident 
^  toifie  said  fundi  fr^if^  fff^ng  and  being  carried  to  the  account  of  the 

*  eansoSdaied/knd  of  the  united  kingdom  ;'  -and,  accordingly,  it  ap- 
pears, from  the  accounts' in  Exchequer,  that  large  sums  have  been, 
from  time  to  time,  transmitted  to  the  Treasury  in  England,  as  the 
prodoce  of  toch  surplus  ttr  balance. 

Now,  considering  that  this  act  of  the  1  and  2  Geo.  IV.  is 
passed  with  exclusive  reference  to  the  hereditary  revenues  of  Scot- 
land, it  seems  impossible  to  hold  that  the  proviso  applies  to  any 
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naes,  and  not  to  the  Scotch,  becaase  the  forH^iM>^MM>to«lNi 
^evAdlMM^dLififfitfi^'akld^thv^'l^  f^tnu  W(^%t^'tt^>  '^^fMi^khe 
fMM^  Ihllk^irf  Ae««  ikuiti«iera-tttit^io'^iMHM^>(dtt^  ilbe'^MAfi^k^ft^ 
l^|^!l'4iAr>b#iefliabsMfy'0itpMlbl^  ib^tteli^lMkJ^^^bmig^^^ 

pediency  tklM^t^pUtff  d)^bt>^U(litf|;'>tlh«<i|(W^^^ 
IMtilbHstii«Mtt9t|  ib4t?t|ift^'tfa^Jf«toi)|f«iMV^?^lp^ 
hfeHd,  ^tf  fih«tt|ftti«A»«diEll0e  j«t)MMftt)^i^^^ 
tHerMiMdfalktod  foild4fPtIi0i«liifttf«la«U%PMttMi'4f^Blfg(filia>ti^ 

•i*  ^Wei81M^f«tfiikfi^valMf#6Mr^*>Aiit^clMiYe^vM 

durhigi  die  tobdaderbflii^Teig^i  Wtt4to  Wrtlae  <•(  HttetfateMtflbili 
gn^teil  td  bfambj;^  I^tiaMWi^^ftt  tke*  paiio4  «Uj^lof  4$iiltf«niil( 
^)rif4biaiD%'lhte0fbr«,^td  4m  sMu^wbtth^t  tberei«Mlwy:^tb^4^ 
tl|»iteiiaari)£)4biai|[ri(Ut^4ir(ioif  iiMbJlrfbiifi^liHrliiiilemk^^^btetfaMM^ 
^jr^^lob  a^tf'of^  tfaoa«Jii«)r^udi^i4a'a^iaia  beycmi  ttoarfMridd^it 

M^Hfty'hii$'ii^Qn'lMMie»ta«trfdk(^':'-'i  J^'-i.^  o  ,.-..j'j..?»  3*1  uJ  vlii)fi«*^^l•>• 
'  Tbe  igfeaatnA«Miii]|fielattMX'kit3tbe38AMoiioi^ 
lat  of*Uft  f^gHy  already  v^Aumil  toy  btg»eirtdaaiilj((|ioj|eaihigr«9 
thU  qaestioD,  since  it  relatatf  Ml^io^rigblt^Jlitliil  iadoUb^lirillA 
^atad,  ^t  a«^bt'to^bave;^shMAi<)at'tief  anCiig;«f  i'4ii^  laiid 
«aim«t  p)>mbtjr  Qiiply)^  tbee^fefdjf <t9(irigfatBt8abi»qtteafel^  dreifedL  i<- 
'  The  1  Uh  and  lfltb-tIaitteaHi6  ifaaiaet^ttiiidl^  aMaiq  iffuJiftidaB 
«•  tky  iba  ri^bts  otifbe^vomniivist  (ttai^^sikMifi  iKaaMib  dC>  ^tifBr 
•Jetty's  :heredltaKy'i«)veaiN%ifnfd^ttiatty>iiiaii^  i|cMf 

« tbatat  of  U8<iitCeilii^tyyKiiigv(3hi^ga  Lik^araiatii^^ 
*ciii  .by><b0fide<aadte  ^'applieablatto  thai]nmi^B»  cate.i.iolliar  wbob 
irf/thAaitwiyielilttgBi^'iBdttftitebtyy>a»dJg«eiy 
to:tbe8(9baiiill  bfabdbastjianid^iDasionly  nede8anr^-||»t9niito>tbaaMt 
Mrf.GoDbiI(L*ibentlaaiidiint<Att'j{m8id^Jbo#^a|tad^  Moi^adthalciii^ 
bav^y  ^4 '  icfttt  /baVe,r  W^baoaadtioat  adiata^ar'  qdtb  tthi(ilMmdiiaiRf 
Mjrakiaaa  of  iSaotUMldL^  .-Fmibi  tbat-  ad  itappaanj  ifilMiiUpfltfiaad 
I0«)  tbat  thayiiWera'oarlBiiin'eaaiittasfof  altlii08llalidoai(ab(lal^  fiatt 
aellkct  oii'Qoaea^'Aiaile^  ja  Uie^^&ii^lycalnQfihbffUi^^^lMHl  ofasamaa 
by  her  English  Parliament,  which  bad  no{io>«aiua/ipafipoa6^l'iaa^ 
dttng  with  ben  lierdilitAif  rigbtsdnfidothiid^'  mmOMmmifi^ff^rs^ 
iBdeed^  fvataitbaanaihaMtiaoibltbata/rigiiiiiba^  (loibnia^^, 
aect  8>)  vriiere  tbey  art  daaorfbed'  aa  *  .tbe*MMdl  hMabea-  af ^iier 
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nreiiue  ;  tfaat  is  to  say,  the  Sftiirmfp  wAMo^tlf*^^^*^^ 
,tbf.fiws  for writs  of  covenaiit,:,p*J!pbl6«j,*l>ft;  AliBWh.  ^^^^ 
aeney  arising  from  Slier»fl''8  Vifl^TfcjRgA»i«ng')i»f  8t«t««4.,  ^ 
iUr  articles,  wUci,  by  their  very  (ieacit^(jft%|fn»|^e|lUiP^  L^'plifl- 
l«f  liieir  liaving  any  reference  wha«T»  Mit^f  ^tw9  «^f<^9  gi<»,  4«. 

in  9f  Sootland.  --    ,iii  ,,i  m,,  |,,ir    ;..   ,,  -TT"   , 

'II I  <^ '  .'Ml  I    111   ,--  .  ■[!   Oi^ipn (w 

V^lke  HefMiders  seem  to  rely  a  great -dMJr.upqftifhti^WNtpMMd  Comulted 

■      of  the  Jate  King  William  IV.„Mt,((,  ^fy>i  vtivut  '""^^        " 

flli^ftervards  when  tlie  Scotiisb  revMwM,.iQi9tfe||tt{>»<^96re 

i0ti  to  the  Commissioners  of  VV'oodAsWtti^PeMMf  v.i  i  '   wj 

t^e£otei  sayiDg  any  tiling  about  these  I)fu:ti«|iIfinMMiitrflramt 

^-thsL  if  King  William  made,  as  is  bcft'flilflitadii  ii-|(iU.|«4 

llMirrCDder  of  all  liis  hereditary  reflebuek  !ia!i8(t<iibBd,'>ll» 

■Te  been  previously  himself  invested  ld(fal«'fd)tlligltf  M  Uwrt 

Mi  a  fiuppositien  plainly  in  consists  el  twIth.^e^^^nnMUt  of 

!er%  that  any  part,  or  the  wboic  of  ihMlvmgh^iM' ton 

lily  vested  in  gratuitous  donees  of  tbalp^M«diBs8ot•^*i||■ 

^■Mf(«f.  lives,  alJ  of  them  more  valuaUe'tbRt|:Alwt«filJM''«M- 

^^■ht^  '  If  tbe  power  over  these  reverioed  gntttii  to  tfaerpn^ 

^B^pKOMgn,  in  ibort,  could  lawfulljf-itlindiithamr.aftar.  tkm 

Bprf ifcia  life,  tibe  pretended  ii In  ihjilliliriwriiiirwii  iiiigjlil 

a  mere  mockery  and  impositi«nit'  ItodSt  it  riotrMrerei* 
itadily  to  be  supposed  that  it  could  bar«biMfiiiBl(hdadi'b)la6f 
■cat  legislative  acts,  to  recognise  tbj^ijBiHOwige'.tf  M<h  a 
'  It  appears  elear  to  us,  accordingly, >-<faittt^  iklriM  th6 
'slany  of  tbe  statutes  referred  to.  <  ,1  -^'^ul^  ,iy-<-'  >ii,-,  ■'■  '< 
.4e£eader8  refer  to  tbe  concluding  wwiclatof  ifbe  IStbolaiin 
bWitt.  IV.  c  25,  which  imports  a  geacrallqa(ring' af<«)I'«igfali 
'iipy  person  might  liave  bad  over  tbe  £«DtcfalraV(taues>abthe 
lag  of  that  act,  and  which  rights  are  dwfai^  >ta Jia  afiertial, 
f  thing  beiein  contained  to  the  contrary  imttndHthndilfgM*  7NmP> 
fnfedly  obvious,  tliatthis  provisiun  a<ia>>f<B  of la^otear  ta1plBba> 
vitkont  tlie  extrav^ant  supposition  thlt-itlwai-inlela]^,  <b 
ner,  either  to  sanction  alienationa'0£'aRaetiad'reT«> 
t.to  tbe  prejudice  of  a  successor,  or  to-validaM  giftS'by  aflife^ 
■lae  beyond  the  period  of  his  own  survivawei  Th<MereMilun 
iBMtly  appropriated  (as  has  been  already  abowa)  far  lAepay^ 
t  of  public  funcdonaiies  on  the  civil  estaUithtDaflt  Of  ScotJand ; 
ike  piuQ  object  of  the  clause  was  to  aaniho,ngittM  of  all  luch 
ant,  notwithstanding  the  demise  of  the  'CffOwn  and 'tbe  aiifrea> 
rei  tkc  new  Monarch. 

other  statutes  founded  on  by  the  defendeniarei  itf  ftiliien 
.  The  act  of  4  Will.  IV.  c.  69,. by  wbicb  lb«.rev«nie« 
were  tcanaferred  to  the  Woods  and  ForestCr  prides,  no 
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^  Dec.  183a  doabty  by  clause  16,  that  those  revenfiee  shall  be  liaUe  ia  their 
hands,  in  the  ^st  place,  to  any  charges  or  ezpeases  attending  the 
management ;  aiid^  seeondlyj  in  payment  of  any  suim  of  maatj  or 
pensions  already  lawfully  charged^  or  to  be  charged  tbeceon.  It  is 
thought  to  be  too  clear  to  need  any  obserratioo,  that tfaecharges 
of  management  here  allowed  most  necessarily  be  tafa^a  ts  ike  a<ia»» 
Mory  wr  rtasoamblt  ekarges  atteodiog  saoh  faanagemeat^  aad  to  which, 
ia  refeienoe  to  the  present  case,  enough  has  bean  aaad. already; 
and  as  to  the  other  provision,  the  oacuireoea  of  the  eaipbatic  want 
<  lawfully,'  seems  sufficiently  to  dispcae  of  the  dcfrn^ia'  argnmeat* 
They  might  have  been,  lawfully  chained  with  •suais  of  noney  to 
public  functionariea,  or  even  to  pensioners  appointed  by- the  eaiit» 
ing  King,  or  holding  by  authority  of  Pariiament.  Bat  if  it  was 
prcTiously  ynhmfid  to  bind  up  the  anaared  re^iwtMies,  to  tbe-faoitef 
the  succeeding  Sovereign,  or  for  a  litt-graotee  to  affect  them  after 
lib  deaths  it  seems  to  us  aliogether inpoasible  ^ coastrae  anex post 
fificto  legalisation  of  such  proceedings  out  of  the  expressioae  in  qoes* 
tion.  The  18th  clause  of  the  saoM 'Statute  merely  provides,  that 
the  passing  of  this  ad  should  not  of  itself  vacate  the  appointmeat  «f 
any  existing  chamberlain  or  collector,  but  that  all  such  ohoaM  haM 
their  offices  till  their  death  or  jresigoation,  or  (ill  they  should  be  re^ 
moved  by  (he  Commisdaners^  for  which  removal  full  poweca  are  gifea 
by  the  statute. 

The  act  of  10  Oto^  IV.  a  50,  aa  to  the  powers  of  tha  Conunis- 
sioners  over  the  English  Woods  and  Forests,  has  naaif^tly  no  ap- 
plication to  the  present  case,  and  there  are.no  olbenr  statutes,  io  so 
&r  as  we  are  aware,  referred  to  by  the  defenders.  We  are  of  opi- 
nion, therefore,  that  there  is  nothiag  in  any  of  the  acts  passed  time 
the  surrender  made  on  the  accession  of  George  IV.,  that  eao  at  all 
modify  or  interfere  widi  the  legal  effscts  of  that  sorrender. 

We  are  not  quite  certain  whether  it  was  iatended  to  ask  die 
opinion  of  the  consulted  Judges*  as  to  the  pursuers'  cisias  for  repe* 
tition  of  bygone  salaries^  as  that  depends  upon  consideratioiis  of  aa 
ordinary  and  familiar  nature.  We  areindinedt  however,  to  bold, 
that,  if  the  pursuers  are  advised  to  insist  on  it,  it  may  be  amiotaioed 
for  the  years  which  have  elapsed  since  the  data  of  the  origiaal  ac- 
tion, but  scarcely  for  any  anteoedent  period. 

Lard  PrendeMi.-^ln  forming  my  opinion,  I  thiak  it  oonaeeanvy 
to  go  beyond  the  reasons  stated  in  the  first  part  of  this  opinioa,  and 
ending  with  the  paragraph  on  top  of  page  6  ^« 


*  /.  e.  the  paragraph  on  p.  338,  coDcluding  the  ezplaoatioii  of  the  fint  gftmnd  of 
Ifae  opinioo,  that  the  grant  io  question  was  an  alienalion  of  the  snnezed  property  of  the 
Crown* 
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MmAame* — I  concor  in  diis  opinion,  wilk  exception  of  SI  Dec.  laia 
tfirt  af  it  vhick  relates  to  the  eflfect  of  tbe  statute  1597,  c.  238^  ^^J^^^^^TT^ 
of  ofiotty  aa  ta  which  I  have  doabts,  bat  which  does  not  state  and 
wtt  aeccaiary  to  the  delennmation  of  thia  caae»  in  wfaidi  ^^^[ll]^^ 
taotanaider  die  graat  to  the  aoble  defender  aa  truly  and  tub-  gias,  && 
the  grant  of  an  oiBce,  hot  of  a  penuoo.  ^  TT^^  ^^ 

MifUiy.**^!  eoaear-ia  Lord  ifiSteY%  opinion  on  tlie  ma^  Consulted 
^qseiliaDa-lMfom  the  Court.  It  ia  very  clear  to  me,  that  the  ^^"^'S^ 
A^peation  caooot  be  coasidered  aa  in  any  sense  a  bona  fide 
idaent  4a  anoffice  under  the  0!owD;.and  on  that  gmand 
^iaboQld.tUak  that  the^pursueiaonght  to  prevail  in  their  ao- 
J  had  at  firat  aiore  doubt  on  the  other  partaof  the  ai^maent 
papers ;  but  the  explanation  of  the  statutes^  and  of  the  sor* 
raade  to  Bariiaiaent  by  George  III.  George  IV.  and  Wil- 
!¥•  in  Lord.  Jefficey'a.  opinion,  has  reoioved  all  the  grounds  of 
^oatfrial  to  the  present  ease  which  I  had  ent^tained ;  and  I 
sf  opiAiQOy  that»  even  if  this  conid  be  considered  as  tbe 
office*  it  waa  beyond  the  power  of  the  grantor.  Bat  I 
mh  to  expreas  any  opnisa  on  the  elaim  for  repetition  of 
isf  salary  received  before  this  aetion  waa  raised* 
C^Munu — I  concur  in  the  preceding  opinion,  with  this  exr 
however,  that  I  think  that  the  parsaers'  elaiaiL  for  repetition 
beesnied  back  to  the  commencement  of  the  reign  of  William 
IcsBceire  the  grant  to  have  been  palpably  illegal,  and  a  mere 
kft  a  pesstOD  under  tbe  name  of  an  office ;  and  this  pensioo 
laksa  from  a  part  of  tbe  royal  or  public  property,  with  which 
had  no  right  to  interfere  in  the  way  he  did  beyond  the 
of  his  own  life.  1  can  disoover  no  sufficient  ground,  tn  point 
Corthe  pleaof  bona  fides  oi»  the  part  of  tbe  grantee  in  takiog 
itags^  ttDckr  a  new  reign,  of  such  a  gift ;  and  I  think  the  plea 
iaapplioable  to  the  case  of  a  person  acting  as  a  public  officer, 
to  public  property,  and  in  violation  of  statutory  and  con- 
ia«p« 
(kr^um$e,^-^l  concur  in  Lord  Jeffirey's  opinion,  that  the 
snder  reduction  was  ultrft  vires  of  his  late  Majesty,  ELing 
IV.  and  cai}ii#t  be  mauiCaiiied  agaii^st  the  challenge  of  the 
ptieat  porsuers.  I  thiaifc  al99,  that  tbe  grounds  i^pon  which  that 
ipMe  is  rested  9re  satis&otory.  But  it  is  necessary  to  explain 
pbtAhsie  is  some  part  of  the  argument  which  I  do  not  entirely 
sdopu 

..Theie^is  no  doubt  that  the  acts  of  annexation  are  stiU  in  force, 
ilh  proved  by  the  authorities  referred  to :  indeed,  I  do  not  recol- 
Mitolkave  seen  thb  point  ever  called  in  question.  But  the  grant 
tf  the  office  of  collector  of  part  of  the  King's  revenue  is  not  in  it- 
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SI  Dec.  1^  self  an  alienation  of  the  King's  property,  provided  it  be  a  real  and 
bona  fide  grant,  and  in  no  other  respect  exceptionable.  The  Kiog^t 
revenue  must  be  collected,  and  the  collectors  must  receive  a  rea* 
sonable  fee  or  salary  for  their  trouble.  The  grant  of  such  oflBcesi 
therefore,  under  the  qualifications  now  mentioned,  is  not  ultm  vires 
of  the  King. 

But  it  is  said,  that  the  office  of  chamberkunry  was  abolished  by 
the  act  1597,  c.  23d,  which  provides,  that  all  heritable  chamber- 
lainries,  and  all  gifts  of  the  King's  properly,  or  any  part  thereof 
shall  be  null  and  void.  Now,  in  the  Jirst  place,  this  act  applies 
only  to  heritable  chamberlainries ;  that  is,  offices  in  fee ;  whereas 
the  graht  here  was  for  the  life  of  the  grantee  only,  and  therefore 
not  an  office  in  fee,  but  in  liferent.  To  this  it  is  answered,  that 
the  act  1597  *  embodies  a  principle  which  applies  to  all  g^nuitsex* 

*  tending  beyond  the  lifetime  of  the  rojral  granter,  especially  whea 
^  considered  in  connection  mth  the  previous  parliamentary  revoca* 

*  tion  by  the  same  Sovereign,  by  which,  in  1587,  he  had  annulled 
**  all  offices,  such  as  chamberlainries,  .bailiaries,  &c.  made  for  moi 
^  years/  that  is,  for  more  years  dian  one.'  Certainly  no  soch  prin- 
ciple is  expressly  embodied  in  the  act  1597,  nor  does  it  appear  to 
me  to  be  implied.  Neither  does  the  statute  1 587  afford  any  ground 
for  this  inference ;  for  it  was  a  revocation  by  the  Sovereign,  on  the 
head  of  minority  and  lesion,  of  all  acts  done  in  his  nonage,  to  the 
alleged  prejudice  of  the  revenue,  though  perfectly  within  his  power, 
and  dearly  effectual,  had  he  previously  attained  majority.  Acoord- 
ingly  there  is  a  revocation  of  grants  of  a  variety  of  offieea,  soch  as 
chamberlainries,  bailiaries,  constabularies,  &c.,  though  granted  hot 
for  a  single  year,  and  also  of  rentals,  tacks,  &c.  for  more  than  five 
years.  The  express  reason  of  the  revocation  of  alt  these  grantSi  ia 
that  clause  of  the  statute,  is,  that  they  were  made  in  the  King's 
minority.  It  gives  qo  countenance,  therefore,  to  the  inferencs, 
that  a  grant  of  the  office^  not  heritably,  but  in  liferent  only,  shoald 
fitdl  by  the  death  of  the  grantor. 

Supposing  the  act  1597,  therefiire,  to  be  still  in  foree,  it  would 
not,  I  conceive,  apply  to  this  case. 

But  I  think  it  fell  into  desuetude,  like  many  acts  to  the  same 
purpose.  By  the  act  1455,  c.  44,  it  is  provided,  '  That  there  be 
^  na  office  in  time  to  cum  given  in  fee  and  heritage,  and  that  the 
<  offices  that  are  given  sen  the  decease  of  our  Sovereigne  Lord,  that 

*  deade  ii,  be  revoked  and  annulled,  exoeptand  the  wardenery  of 
^  the  marches,'  &c.  But  that  act  of  Parliament  must  have  fallen 
immediately  into  desuetude ;  for,  between  the  end  of  the  same  cen- 
tury and  the  present  time,  the  records  show  that  there  has  been  a 
constant  succession  of  such  grants,  that  is,  of  offices  conferred  ia. 
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lad  berita^ :  to  the  list  of  ttvenEjr-Rfae,  wbicb  lh&  ietebittt  21  Dto  183% 
^icneied  to  their  appendix,  theymlght  add  nmnymore,  whicb     ^-^V^ 
_»iK  Sod  in  the  abstracts  ialH  before  the  Ceurt  in  tJie  rtnhiog  SSriJ./ 
D  of  Lan^ton's  Creditors.  '  Othen*.. 

CMt  HSS,  therefore,  unquestSSBably^erit  itlto  deeoetude,  ^&'c,""" 
ik  tbe  act  1597  bas  gone  into  desuetude  abo.     it  does  HM      -^-^ 
SlBeffiees,  bnt  to  cbamberlainriea  Only.-  'Btfteteh  lirhh  re-  cmtu'lKd^ 
Ifcen,  various  grants  have  beeii  nJrfe  t^  tbAt  offiie'fti  f«  Judg«. 
ib^,  some  of  vhicb  are  mentiOned'-ia  tb^af^^dix',  and 
oremiglit  be  cited.  ■'■  '"  '"'   '  ' '  '■ 

rthis  esceptron,  I  concar  in'  L«d'iJelfrtfj^''tipihfota.'-  I 
ndtisisnot  tlie  bona  fide  grtntdf'an  office;  butatt^r^ 
Iweover  for  a  gratuitous  alienation  W'peft  oF  tbe' reWmie; 
s  an  office,  it  is  a  simoIiW  g^  anif  that  appeara  «x 
rftbe  warrant  itself.  It  never  ttJaW'bfr'fcertfttwIy  meaiftto 
tSaOa-year  as  a  fair  and  reasoMtbteSBliifyfiT'lbetfWiWe  bf 
gL,2.30.  Tbe  plain  object  kf  *!*W  was  to  give  a  pension 
«itame  of  a  salary,  which  wat  ta'>abfliBt,"er-i»^1it  Mibtht,' 
Itieath  of  tbe  Sovereign  by  ifbomitrfaBgrantwl*  ■"'■  ■ 
"k  if  this  would  have  been  coitipfetent  at'Cotniftoolrfw,' erm 
fthe  British  statales  upon  wliiet'tbe  pHrsaer*  fouhd,  TehrtlltP 
^tarrender  of  the  hereditary  rereitties  of  the  Crown  at  Al*  bC^' 
i  of  George  III.  and  George  IV:  B«l  putting  tfa^aittfie 
lietioD  upon  those  statutes  wliicb'LDrd'JefRfey  has  dboe,  and 
r'fce  hat  enforced  bya  clear,  and,  inmyopiiri 
lot,  I  come  to  the  conclusion  at'whicB  he  hteartrred!' 


ing,  on  18th  December, '  '  -    '  " 

nitadawbank. — I  am  not  amtTei  iby  Lon)s,'fbst''}'bAt«-opiDiansr 
net«d  an  opinion  to  your  Ij0p£Afaips  -wfth^.  more  antitrty  ^'"- 
•Stptrience  at  present  ;^not  certainly  on  account  tof  the 
n  presented  for  judgment  invohWg  matter' of  j^i^rt  jAtri- 
intCTest,  or  because  it  trenched  upon  tbe^xerclvt  of^one  of 
bigh  prerogatives  of  the  Crown,  wbicH  "^reBJe^'howerer,  bbanci 
fWct  not  leas  than  the  privileges  of  the- people,  but  tmesiise, 
»«B  the  attention  which  I  have  been ' abl* ' to  pay  to  what'is 
m  in  these' papers,  as  well  as  to  ttie  ophiiona  tff  thte  conaulted 
■ps  3nrinj  the  very  few  days,  I  may^oKtst -eiy  faonrs,  'since 
liUtoT  were  laid  before  us,  I  find  mygetf  placed  in  the  Tefy  «n- 
"it  and  responsible  situation  of  difi^r^ng  from 'my  iH'etfit^  on" 
■nilw  of  points  which  have  been  tbe  subject  of  discuMion  on' 
Wlhey  hare  agreed,  and  though  coDCUlfing  Wfth  'some  of  tbem' 
!*fli««,  npon  which  many  of  them  diflfer'from  the  rest,  the  etm- 
n>L,  XIV.  z 
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^1  Dec.  1838.  clusion  at  which  I  have  arrived,  upon  the  whole,  is  one  directly  op- 
posed to  the  result  at  which  all  of  them  have  arrived. 

So  placed  in  relation  to  the  opinions  of  the  great  majority  of  the 
Court  upon  matters  involving  grave  questions  of  constitutional  law, 
I  am  anxious,  in  the  very  outset  of  this  day's  deliberation,  to  lay  my 
humble  doubts  of  the  soundness  of  the  principles  on  which  the 
coDsulted  Judges  have  proceeded  before  your  Lordships,  who  are 
so  well  able  to  instruct  me,  and  who,  if  the  views  I  have  taken  are 
fallacious,  will,  I  know,  obviate  and  remove  them. 

I  may,  however,  in  the  outset,  for  the  sake  of  abridging  the  dis- 
cussion, which,  I  fear,  must  at  any  rate  extend  to  a  considerable 
length,  state  to  your  Lordships  the  points  upon  which  I  am  agreed 
with  some  of  our  brethren. 

In  iht  first  place,  I  am  of  opinion  that  the  acts  of  annexati6i^  are 
still  in  force,  though  subject  to  some  of  those  modifications  which 
have  been  explained  by  prescriptive  and  immemorial  usage,  as  well 
as  by  the  judgments  of  your  Lordships'  predecessors ;  for  instance, 
that  under  certain  proviuons  these  statutes  do  not  restrict  the 
Crown  from  granting  feu  rights  of  the  annexed  property,  not  with* 
standing  that,  ex  figura  verborum,  the  property,  both  as  to  the 
dominium  directum  and  the  dominium  utile,  fell  under  the  act  of 
annexation. 

Secondly y  I  am  of  opinion  that  the  grant  of  an  office  of  collector 
of  the  revenue  of  the  annexed  or  other  property  of  the  CrowD, 
with  a  salary,  is  not  an  alienation  in  the  sense  of  these  or  any  other 
statutes,  and  is  not  ultra  vires  of  the  King. 

Thirdly^  I  am  quite  satisfied  that  the  statute  1597  at  no  time 
had  application  to  a  case  like  the  present.  But  I  think  it  fell  into 
desuetude  like  the  statute  1455,  c.  44,  which  most  unquestionably 
did  so.  Indeed,  I  ought  rather  to  say,  it  never  was  in  observance, 
but  fell  as  a  dead  letter  from  the  very  moment  of  its  enactment. 

Fourthly y  I  am  of  opinion  that  the  import  of  the  statute  1587 
has  been  entirely  misunderstood  by  many  of  the  consulted  Judges. 
That  statute  was  a  mere  revocation  by  the  Sovereign,  on  the  head 
of  minority  and  lesion,  of  all  acts  done  in  his  nonage  to  the  prqu- 
dice  of  the  revenue,  though  these,  as  has  been  observed  by  Lord 
Corehouse,  were  '  perfectly  within  his  power,  and  clearly  eibc- 
'  tual,  had  he  previously  attained  majority.' 

fiut  setting  aside  those  parts  of  the  argument  upon  which  the 
opinions  of  Lord  Jeffirey  and  others  of  the  Judges  are,  in  this  par- 
ticular, rested,  I  shall  proceed  to  consider  the  other  grounds  upon 
which  it  is  maintained  that  the  grant  under  reduction  was  ultra 
vires  of  his  late  Majesty,  King  George  IV. ;  and  in  order  that  the 
reasons,  on  a  consideration  of  which  I  have  arrived  at  an  opposite 
conclusion,  may  be  clearly  understood,  it  will  be  necessary  for  me 
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Ibahovy/rtf,  dist  King  George  IV.  was  under  no  reBtriction  with  21  "Dec.  1 83a 
^■neet  to  tbe  royal  revenue  which  had  not  been  imposed  upon  the    ^*^*v"**^ 

^ciijji  ..  LJJ7.     Officers  of 

of  Scouand  under  the  ancient  monarchy ;  and,  seconaiy^  3^,^  ^^^ 
cooader  what  were  the  powers  which  these  Sovereigns  enjoyed,  Oihera  r. 
pirtiealarly  to  call  the  attention  of  your  Lordships  to  the  nature  gi^  ^^ 
sources  of  the  hereditary  and  patrimonial  revenues  of  the      77- 
of  Scotland.     These,  I  think,  have  not  been  thoroughly  c^ru "  ^ 

nor  distinguished  from  duties  and  revenues  of  a  very 
character,  and  with  respect  to  and  over  which  the  powers 
King  were  altogether  different. 
But,  in  the  outset  of  this  deliberation,  it  is  suflScient  for  me 
Ij  to  state  to  your  Lordships,  that  the  revenues  of  the 
wnin  Scotland  arose,  Ist^  from  different  heritable  rights,  land* 
and  casualties  due  to  it,  jure  coron®,  the  right  of  the  King 
as  is  laid  down  by  Lord  St«ur,  vested  in  each  succeeding 
on  his  accession  without  service  or  infeftment ;  2c//y,  It 
from  duties  of  Customs  and  Excise,  and  the  Salt^office,  which 
eooferred  ow  the  Sovereigns  for  their  lives  respectively,  by 
enactments  of  the  Legislature.     It  is  to  this  last  source  of 
that  I  am  at  present  to  call  the  attention  of  your  Lord- 
aa,  from  not  sufficiently  attending  to  the  distinction  between 
and  the  others,  great  confusion,  as  it  appears  to  me,  has  been 
into  the  present  case. 
These  duties,  then,   I  may  state,  limited  to  the  life  of  each 
respectively,  generally  were  granted  in  order  to  enable  the 
it  Sovereigns  to  defray  the  expenses  of  the  civil  establish- 
in  Scotland,  for  which  the  ancient  patrimony  of  the  Crown 
totally  and  entirely  inadequate. 

his  to  these  last  duties  that  the  following  section  of  the  1st  of 
George  II.  c.  I,  (a  statute  which,  I  apprehend,  has  not 
sufficiently  considered  by  the  consulted  Judges,)  §  8,  clearly 
:  '  Provided  nevertheless,  and  be  it  enacted,  by  the  autho-* 
''%  aforesaid,  that  the  several  and  respective  duties  and  revenues 
•*kich  were  payable  to  his  late  Majesty,  King  George  I.^  in  that 
^|irt  of  Great  Britain  called  Scotland,  for  and  during  his  life, 
^AiB  be  continued,  raised,  levied,  and  paid  from  the  decease  of 
^  said  late  Majesty,  during  the  life  of  his  present  Majesty, 
'Cog  George  11.^  in  the  same  manner  only,  and  subject  to  the 
^auneor  the  like  charges  thereon,  as  the  same  were  liable  or  subject 
*  to  daring  his  said  late  Majesty's  life.* 

i  Tlie  terms,  <  duties  and  revenues,  payable  for  and  during  his 
j^life,'  are  of  themselves  sufficiently  indicative  of  the  Legislature 
[■w^  had  m  contemplation  nothing  else  but  duties  and  revenues, 
•*^  on  the  Crown  for  the  life  of  the  Monarch,  and  terminating 
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21  Dec.  1838.  by  the  demise  of  the  reigning  King.  Reyenues,  in  short,  which 
the  Sovereign  enjoyed  merely  as  a  liferenter,  vi  statuti ;  but  hj 
no  construction  or  rule  of  interpretation  can  these  terms  be  made 
to  refer  to  duties  and  reyenues  which  had  not  been  settled  upon, 
or  been  made  payable,  for  and  during  his  life,  by  the  Legislature 
itself.  They  could  not  refer  to  the  ancient  patrimony  of  the  Crown 
of  Scotland,  which  the  Monarch  at  no  time  held  in  the  character 
or  under  the  limitations  of  a  liferenter,  or  as  the  gift  of  the  Legis- 
lature. On  the  contrary,  that  property  was  held  by  the  Scottish 
King  in  fee,  and  with  all  the  powers,  as  I  shall  endeavour  to  show, 
which  the  most  unlimited  proprietor  among  his  subjects  possessed 
over  his  estates,  real  and  personal.  Accordingly,  it  is  not  laid 
down,  as  far  as  I  can  discover,  by  the  consulted  Judges,  that  any 
alteration  was  made  upon  the  nature  of  the  right  of  the  Sovereign 
to  the  hereditary  revenues  in  Scotland,  by  any  statute  antecedent 
to  the  first  act  of  his  Majesty,  King  George  IIL ;  and  I  do  not 
observe  that  it  is  alleged  that  his  Majesty,  King  Greorge  II.,  held 
the  hereditary  revenues  in  Scotland  under  any  specific  legislative 
grant,  or  right  or  title,  other  than  that  which  flowed  from  his  pos- 
session of  the  Crown  of  that  kingdom,  or  with  powers  more  limited 
than  those  which  had  been  enjoyed  by  all  his  predecessors.  Kings 
of  Scotland,  from  the  beginning  of  the  monarchy.  Neither  is  it 
stated,  that  any  surrender  into  the  hands  of  the  Parliament  was 
made  by  that  Sovereign,  either  at  the  commencement  of,  or  during 
his  reign,  of  any  part  of  the  hereditary  patrimony  of  the  Crown  in 
Scotland.  That  portion  of  the  hereditary  revenue  of  the  Crown 
never  was,  during  that  reign  or  before  it,  at  the  disposal  of  the 
Legislature,  nor  did  Parliament  ever  attempt  to  interfere  either 
with  its  management  or  its  application.  Accordingly,  it  is  not 
denied  that  King  George  IIL  took  up  that  patrimony  under  the 
same  title,  and  with  all  the  rights  which  his  predecessors  had  en- 
joyed before.  But  founding  upon  certain  terms  employed  in  the 
preamble  of  the  statute  of  the  first  year  of  his  Majesty's  reign,  and 
in  the  eighth  section  of  that  act,  it  is  held  that  the  whole  of  the  here- 
ditary patrimony  of  the  Crown  in  Scotland  was  left  by  that  Sove- 
reign at  the  disposal  of  Parliament,  that  subsequent  to  that  period 
the  original  title  under  which  that  Monarch  had  succeeded  to  it 
was  extinguished,  and  that  the  control  over  it,  which  preceding 
Monarchs  had  enjoyed  jure  corons,  was,  with  his  own  consent^ 
abrogated  and  taken  away. 

The  same  argument,  it  is  said,  applies  to  the  1st  of  Geo.  IV. 
c.  1,  whose  powers  were  in  consequence,  and  after  its  enactment, 
and  in  like  manner  extinguished. 

This  view  of  the  statutes  appears  to  me,  with  all  deference, 
equally  unfounded,  whether  they  are  considered  with  a  view  to  the 
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of  th^  different  clauses — or  the  general  principles  of  inter-  81  Dec.  1838. 
applicable  to  such  enactments — or  with  a  reference  to  ^^'^^^^^'^ 
fifcitiite  passed  at  the  commencement  of  the  reign  preceding  state  and 
of  Geoi^  III.,  to  which  I  have  already  directed  the  attention  9^^^t^' 
Lordships.  glas,  &c. 

foor  Lordships  will  therefore  please  now  to  look  to  the  form  q'^TT"    . 
leoostrnction  of  the  first  of  these  statutes.  Court. 

eommeDces  by  reciting  the  1st  of  Geo.  II.  chi^.  1*.    It  then 
a  namber  of  statutes  passed  in  the  Parliament  of  Eng- 
before  the  Union,  and  a  number  of  statutes  imposing  tem- 
dnties  of  Customs  and  Excise,  payable  to  the  Crown  for 
maintenance  of  the  civil  government.     After  reciting  these 
it  proceeds  to  state  that  the  King  having  intimated  his  will- 
<  that  such  disposition  might  be  made  of  his  Majesty's  in- 
m  the  hereditary  revenues  of  the  Crown,'  &c.  as  Parlia- 
iidght  think  fit,  and  it  declares  that  the  Commons  were  de- 
of  settling  a  <  certain '  revenue  for  defraying  the  expense  of 
imil  government.     It  therefore  states  their  unanimous  resolu- 
ht  a  <  certain  revenue,'  payable  out  of  the  aggregate  fund, 
be  granted  to  the  King ;  and  in  order  thereto^  <  that  the 
temporary  rates,  duties,  and  impositions  be  continued,  to» 
ler  with  the  produce  of  the  hereditary  revenue  aforesaid,  be 
part  of  the  said  (aggregate)  fund.'     The  Parliament  ha^ 
thus  declared  its  purpose  to  give  a  revenue  to  the  King  of  a 
and  certain  amount,  it  proceeds  distinctly  to  narrate  what 
said  temporary  rates,  &e.  are,  which  it  was  its  purpose  to  con- 
and  what  were  the  hereditary  revenues  which  were  in  con- 
ion,  and  the  produce  of  which  it  intended  should,  during 
Efe  of  the  King,  be  paid  over  and  made  part  of  the  aggregate 
These  your  Lordships  will  find  in  the  1st,  2d,  and  dd 
of  the  statute.    Among  these  no  reference  is  specially  made 
tbe  hereditary  patrimony  in  Scotland,  nor  are  any  terms  em- 
in  the  whole  enumeration,  that  by  any  construction  can  be 
to  apply  to  them.    The  funds,  too,  which  were  thus  legislated 
^00,  were  not  the  hereditary  revenues  generally  which  had  been 
w  at  the  disposal  of  Parliament,  let  these  terms  import  what  they 
^7;  but  they  were  the  hereditary  revenues  afaresaidf  which  were 
lobe  {Mad  into  the  aggregate  fund,  and  which  had  ^  stood  settled 
'and appointed'  towards  the  support  of  the  household  and  civil  list. 
'Riese  are  to  be  found  enumerated  in  the  1st  of  Queen  Anne, 
^  7i--4m  English  statute  which  neither  did  nor  could  compre- 
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91  Dre.  lR3a  hctid  the  Scotch  revenue,  and  which  again  were  continued  by  the 

Officered     ^®^  ^'  ^®^*  ^^'     ^^^  patrimonial  reyenues  of  Scotland  were  noty 
Suteand        therefore,  so  ^  settled  and  appointed/     They  haddeyolyed  on  the 
Lord'oiin-      ^°8  ^  right  of  his  Crown,  and  through  no  settlement  or  appoint* 
gias,  &G.        ment  of  the  Legislature.     Had,  therefore,  his  Majesty,  by  using 
o  iniOTi  of     ^^  terms  refetred  to  in  the  act  of  Parliament,  namely,  *  consent- 
Court.  .,  .      Mng '  that  whenever  the  Commons  should  enter  upon  the  considerar 
tioil  of  making  provision,  &c.  *  such  disposition  might  be  made  of 
^  his  Majesty's  interest  in  the  hereditary  revenues  of  the  Crown/ 
even  be  held  to  have  left  the  hereditary  patrimony  in  Scotland  at 
the  discretion  of  Parliament,  I  submit  it  to  your  Lordships  as  clear, 
that  the  only  legitimate  inference  to  be  drawn  from  the  provisions 
of  the  statute  to  which  I  have  referred,  would  be,  that  in  making 
provision  for  the  royal  household.  Parliament  did  not  think  fit  to 
exercise  the  power  conferred  on  it,  or  to  interfere  with  the  patrip 
mony  of  the  Crown  in  Scotland.     So  to  have  acted  was  assuredly 
within  the  competency  of  the  Legislature,  because,  although  the 
King  consented  that  the  Parliament  might,  if  it  thought  fit,  make 
disposition  of  the  hereditary  revenue,  it  imposed  upon  it  no  obliga^ 
lion  to  do  so,  or  to  remove  all  or  any  of  it  from  the  unlimited  con- 
trol of  the  Crown.     In  this  view  alone,  therefore,  nothing  can  be 
bold  to  have  been  done  either  by  the  Crown  or  by  Parliamenti 
which  at  all  changed  the  relation  of  the  Monarch  with  respect  te 
the  hereditary  revenue  in  Scotland. 

,  But  even  if  it  were  held,  contrary  to  any  legal  principle  with 
which  I  am  acquainted,  that  the  declaration  of  the  Crown,  of  its 
consent  to  leave  at  the  discretion  of  Parliament  to  make  ^  such  dis- 

*  position '  of  the  hereditary  revenues,  as  in  its  discretion  it  might 
think  fit,  should  be  construed  as  equivalent  to  an  absolute  surren- 
der of  the  revenues  which  were  so  left  at  its  disposal,  and  to  a  total 
abrogation  of  its  own  right  and  power  in  and  over  them,  notwith- 
standing that  no  use  was  made  of  that  consent^  nor  any  discretion 
regarding  them  exercised,  it  is  clear  that  we  should  be  bound,  first 
of  all,  to  inquire  whether,  in  point  of  fact,  the  Crown  by  that  in- 
timation can  be  held,  in  employing  the  general  term  ^  hereditary 

*  revenue,'  to  have  had  reference  at  all  to  its  hereditary  patrimony 
in  Scotland,  or  merely  to  the  hereditary  revenue  appertaining  to 
the  Crown  of  England ;  and  it  seems  to  me,  that  it  is  to  the  latter 
alone  that  both  the  consent  of  the  Crown  and  the  measures  there- 
upon adopted  by  Parliament  solely  and  exclusively  referred.  This 
I  do  upon  several  ground^. 

1.  I  am  inclined,  from  a  consideration  of  the  parliamentary  pro- 
ceedings of  the  period  when  the  act  of  1  Geo.  III.  was  passed^  to  be 
of  opinion,  that  whenever  the  Crown  or  the  Legislature  intended 
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^  anj  public  infltrument  or  measure  shmild  have  reference  to  Si  D«c.  1636^ 
ifc  was  expressly  named  as  being  in  contemplation,  while    ^*^V^^ 
ch  ^aeificatioD  was  usually  employed  in  measures  intended  to  ^J^^l^ 
to  Eogland ; — ^tfae  language  of  the  English  Parliament  conti-i  othen  v. 
lobe  in  those  used  as  before  the  Union  of  the  kingdoms ;  and  g|„^  ^^'^' 
k  mention  is,  in  express  terms,  made  in  the  statute  in  question.     -77- 
The  form  and  provisions  of  the  statute  directing  what  funds  cou^tT"  ^ 
to  be  carried  to  the  ^  aggregate  fund/  clearly  demonstrate 
die  term  *  hereditary  revenues '  were  employed  in  that  statute 
timited  and  restricted  sense  of  referring  to  those  appertm&r 
fiD  tbe  Crown  of  England,  some  of  which  alone  had  been  *  seU 
and  appointed,*  by  preceding  statutes,  for  the  maintenance 
npport  of  the  royal  household,  and  to  which  alone  the  acts 
mt,  specially  enumerated,  had  any  reference ;  and  which 
vere  directed  to  be  carried  to  that  fund*     And, 
From  the  dedared  object  of  the  statute  being  to  bestow  upon 
iCn^a  fixed  and  certain  revenue,  to  be  drawn  yVom  the  aggre* 
xfmL,  it  is  plain  to  my  mind  that  the  Scotch  revenue,  and  eveii 
Scotch  civil  list,  neither  were  nor  could  have  been  in  the 
ion  of  Parliament ;  for  the  statute  proceeds  to  enact,  that 
certain  annuities  charged  upon  some  of  the  funds  previously 
^apirt  for  their  payment  should  continue  to  endure,  these  funds 
continue  to  be  appropriated  for  that  purpose,  and  that  the 
rerenue  should  amount  only  to  L.723,000.     After  their  de- 
m  the  annual  payment  was  to  be  increased  to  L.800,000. 
son  was  to  come  altogether  out  of  the  aggregate  fund,  into 
it  has  been  shown  that  no  payments  were  appointed  to  be 
from  the  Scotch  hereditary  patrimony ;  and  therefore  that 
either  was  understood  never  to  have  been  surrendered  to 
(diacretion  of  Parliament,  or  it  was  the  pleasure  of  Parliament  to 
re  in  its  former  situation  the  very  inconsiderable  and  uncertain 
payable  to  the  King  in  virtue  of  his  Scotch  Crown. 
!-  It  seems  to  me,  therefore,  that  when  we  take  the  term  *  heredi- 
}\Mrj  revenues '  in  the  mouth  of  the  King,  as  the  same  was  explain- 
P  tij  the  act  of  the  Legislature  passing  thereupon,  and  all  the 
pMioDs  which  were  then  made^  it  is  impossible  for  us  to  hold 
■itthe  term  comprehended  any  other  hereditary  revenues  than 
■OK  to  which  I  have  referred,  and  did  not  include  the  revenues 
rf4e  Crown  of  Scotland. 

Bat  indeed  the  using  these  terms,  not  in  the  general,  but  in  the 
™^  and  restricted,  sense  in  which  I  understand  them  to  hav6 
mi  employed,  is  consonant  to  what  unquestionably. is  parliamen* 
^  usage.  Your  Lordships  are  aware,  that  at  the  accession  of 
V*  Majesty,  King  George  the  Third,  the  Crown  enjoved,  besides 


360 


DECISIONS  OF  THE 


No.  43. 


Officers  of 
Sute  and 
Othen  V. 
Lord  Dun- 
glas,  &c, 

Optinion  of 
Court. 


SI  Dec.  I8d9»  the  hereditary  revenues  of  England  and  of  Scotland^  those  of  the 
Duchy  of  Cornwall  and  of  the  Duchy  of  Lancaster ;  but  it  never 
was  supposed  that,  under  what  has  been  tenned^ihe  surrender  of 
the  ^  hereditary  revenues '  to  the  disposal  of  Parliament,  were  com- 
prehended those  of  the  two  Duchies.  Accordingly,  there  can  be 
no  question  that,  during  the  reign  of  George  IIL  (while  the  Duchy 
of  Cornwall  became  to  be  vested  in  the  Prince  of  Wales,)  the  re- 
venues of  the  Duchy  of  Lancaster  continued  to  be  disposed  of  by 
the  King,  as  they  had  been  by  all  his  royal  predecessors  from  the 
period  of  the  accession  of  the  House  of  Lancaster  to  the  Throne. 
In  like  manner,  both  the  one  and  the  other  continued  to  be  dispo- 
sed of  by  King  George  IV.  But  what  fixes  beyond  all  dispute  the 
point  to  which  I  am  now  adverting,  is  the  proceeding  which  took 
place  at  the  accession  of  King  William  IV.  The  King,  it  is  ad- 
mitted, made  a  surrender,  which  undoubtedly  was  intended  (and 
which  was  explained  to  Parliament  as  having  that  object  in  view) 
to  comprehend  the  hereditary  revenue  both  of  England  and  Scot- 
land, with  various  other  revenues  never  before  left  by  the  Crown 
at  the  disposal  of  the  Legislature. 

Now,  upon  that  occasion^  all  of  your  Lordships  will  recollect 
that  Lord  Brougham,  then  upon  the  Opposition  Benches  in  the 
House  of  Commons,  rose  and  stated,  on  the  bringing  up  the  report 
of  the  address,  that  he  presumed  it  was  the  object  and  purpose  of 
the  Crown  to  include  in  the  surrender  then  made  the  revenues  of 
the  two  Duchies ;  but  this  was  immediately  and  distinctly  disavow- 
ed by  Ministers,  who  stated  expressly,  that,  under  the  general  terms 
employed  in  the  royal  speech,  the  revenues  of  Cornwall  and  Lan- 
caster were  not  included ;  that  at  no  time,  and  under  no  surrender, 
had  th<ey  ever  been  left  at  the  disposal  of  Parliament.  And  upon  an 
admission  of  the  justice  of  this  limited  interpretation  of  the  term 
hereditary  revenues,  the  Government,  of  which  Lord  Brougham 
was  a  member,  soon  after  proposed  to  the  House  of  Commons  the 
statute  which  provided  for  the  support  and  maintenance  of  the  royal 
household,  leaving  the  whole  of  these  revenues  at  the  unlimited  dis- 
posal of  the  King. 

But  it  has  been  sud  that,  in  the  8th  section  of  this  statute, 
(1  Geo.  III.  c.  1,)  it  is  specially  declared,  ^  that  the  several  and  re- 
*  spective  duties  and  revenues  which  were  payable  to  his  late  Majesty, 

<  King  George  II.,  in  that  part  of  Great  Britain  called  Scotland,  for 

<  and  during  his  life,  shall  be  continued,  raised,  levied,  and  paid 
^  from  the  demise  of  his  said  late  Majesty,  during  the  life  of  his  pre- 
^  sent  Majesty,  in  the  same  manner  only,  and  subject  to  the  same 

<  charges  thereon,  as  the  same  were  liable  or  subject  to  during  his 
'  said  late  Majesty's  life.'     Arid  that  <  while  these  are  admitted^'  it  is 
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<  to  refer  to  the  hereditary  revenues  of  Scofland,'  as  well  as  21  Oec  183iB. 
die  duties  and  reyenues  formerly  *  levied  and  applied  locally     >^v*^ 
Scotland,'  they  do  not  leave  them  to  be  at  his  Majesty's  arbi-  st^^te^^^^a 
disposal,  but  'they  shall  continue  to  be  raised,  levied,  and  Othenv. 
during  the  life  of  his  present  Majesty,  in  the  same  manner   j  J  ^c^"* 
,  And  subject  to  the  same  or  the  like  charges  as  they  were      -^ — 
to  diuriDg  his  late  Majesty's  life.*  Court?"  ^ 

Xov  tliis  was  enacted,  it  is  farther  said,  by  that  Parliament  at 
disposal  all  these  revenues  h.ad  been  placed,  and  must  be  con- 
as  establishing  that  the  Legislature  did  in  consequence  de- 
haw  they  should  be  appropriated.     But  the  whole  of  this  view 
Aenuitter  is,  in  my  humble  apprehension,  radically  unfounded, 
kas  been  taken  by  our  learned  brethren  from  not  attending  to 
&ct,  that  the  clause  relied  on  is  copied  verbatim  into  this  sta- 
of  the  1st  of  Geo.  III.  from  the  statute  passed  at  the  com- 
t  of  the  reign  of  George  IL,  which  proves  beyond  all 
that  the  revenues  contemplated  in  this  particular  section 
ut  the  hereditary  patrimony  of  the  Crown  in  Scotland,  but 
SBch  as  expired  with  the  life  of  these  different  Monarchs ;  for 
Lordslups  are  aware  that  King  George  II.  never  made  any 
of  his  hereditary  revenues  either  in  England  or  Scotland, 
tbese,  neither  at  the  commencement,  nor  during  any  part  of  his 
vere  at  the  disposal  of,  or  subjected  to  the  discretion  of  Par- 
Accordingly,  it  is  plain  that,  as  by  no  principle  of  inter- 
ion  can  any  words  found  in  the  first  of  those  statutes  be  deem- 
»  applicable  to  revenues  with  regard  to  which  there  was  no 
to  l^late,  but  n:^ust  be  taken  as  applicable  solely  to  <  such 
and  revenues '  as  were  under  the  control  of  Parliament,  so 
)  when  the  same  words  are  transported  verbatim  et' literatim 
the  subsequent  statute,  is  a  court  of  law  at  libd^ty  to  bestow 
them  a  construction  which,  by  inference,  and  by  inference 
)  vonld  be  held  to  include  duties  and  revenues  of  a  totally  dif- 
t  description. 
What  I  have  now  submitted  to  your  Lordships  affords  an  answer 
^ftt&y  conclosive  to  the  argument  founded  upon  the  subsequent 
f'rtion  of  the  statute,  viz.  that  which  saves  and  reserves  the  rights 
« iBdiTiduals  and  corporate  bodies,  which,  for  the  same  reason, 
I  *TO  haye  application  only  to  the  rights  in  and  upon  the  *  duties 
•J^ revenues'  which  were  directed  to  be  continued  and  levied 
■^  his  Majesty's  life,  and  which  did  not  comprehend  the  here- 
**«7  patrimony  in  Scotland. 

1  think,  therefore,  that  we  ought  to  hold  that  no  surrender  of 
*8  Scotch  hereditary  revenue  was  made  by  his  Majesty,  King 
^^^  IIL)  when  he  left  to  the  disposai  of  Parliament  the  here- 
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21  Drc.  1633.  ditary  reveaues  in  England.  But  the  matter  is,  in  my  humUt 
opinion,  placed  beyond  all  doubt,  by  attending  to  tbe  interpretation 
put  up'op  the  legislatiye  enactment  in  question,  during  the  whole 
reign  of  that  Monarch,  by  the  Crown  and  its  advisers  and  officers, 
in  the  management  and  control  of  the  hereditary  patrimony  of 
ScotUnd. 

In  the jfirst  place,  it  is  certain  that  no  difference  was  made  upon 
the  exercise  of  the  King's  powers  over  the  hereditary  patrimony  in 
Scotland,  in  consequence  of  the  enactment  of  tbe  statute  in  ques- 
tion. His  Majesty  continued  to  dispose  of  the  whole  of  the  funds 
thence  arising  under  Privy-Seal  warrants,  and  not  a  shilling  was 
ever  paid  over  of  this  revenue  into  the  aggregate  fund  *• 

Secondly^  We  know  that,  in  the  year  1798,  as  well  as  at  subse- 
quent periods,  the  state  of  the  revenues  of  the  Crown  were  folly 
and  maturely  investigated  and  considered  by  Committees  of  Par* 
liament ;  and  in  the  Reports  of  some  of  these  Committees  the  fact 
was  expressly  stated  and  admitted,  that  ^  while  in  England  the 

<  revenue  arising  to  the  Crown  by  rents  of  lands,  and  for  fines  of 

*  leases  of  the  same,  were  given  up  to  the  aggregate  fund,  the 

<  Woods  and  Forests  only  being  retained,  whereas,  in  Scotland, 
>  all  the  Crown  rents  and  casualties,  of  whatever  description,  were 

*  reserved  f .' 
Thirdly^  But  the  parliamentary  proceedings  at  the  introductioB 

of  the  statute  of  the  50th  of  Geo.  IIL  c.  Ill,  still  more  strongly 
confirm  this  view  of  the  question.  That  statute,  your  Lordships 
are  aware,  was  passed  for  tbe  purpose  of  restraining  the  Crown 
from  granting  pensions  beyond  a  certain  amount  upon  the  revenues 
of  Scotland ;  .and  when  it  was  about  to  be  introduced,  it  appears 
from  the  Journals,  that  Parliament  did  not  proceed  as  if  the  sub- 
ject of  the  mftasure  was  at  its  own  unlimited  discretion.  On  the 
contrary,  before  a  step  was  moved  in  the  matter,  a  special  consent 
by  the  Sovereign  to  the  introduction  of  the  bill  was  communicated 
by  the  Chancellor  of  Exchequer  to  the  House  of  Commons ;  and 
in  virtue  of  that  consent  alone,  it  was  that  Parliament  proceeded 
to  legislate  with  respect  to  the  disposal  of  the  Scottish  hereditary 


*  A  strong  illustration  of  what  is  above  stated  arises  more  particularly  from  the  dis- 
posal of  the  fines  an<obrfeitures  for  offences  against  the  revenues  of  Excise.  In  Eng- 
land, from  the  date  of  the  statute,  these  were  all  paid  over  into  the  a^regate  fund. 
But  no  such  payment  ever  was  made  in  Scotland,  although  the  matter  was  futty  consi- 
dered by  the  law  officers  of  tbe  Crown,  upon  &  case  submitted  to  them  by  the  Boaitf 
of  Excise,  so  for  back  as  the  year  1769,  and  the  attention  of  ParUament  again  csUed 
to  the  matter  in  the  year  1798.  They  were  all  held  not  to  have  been  comprehended 
under  the  surrender  made  in  the  year  1761. 

f  Reports  of  the  House  of  CommoQp,  vol.  xiii.  p.  443. 
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But  it  miiat  be  maaifeat  that,  if  that  reyenue  had  already  2\  Dec.  I8da 
di^Msed  of  by  Parliament  by  the  let  of  the  King,  no  such    ^^*V*^ 

oa  the  part  of  the  Crown  oould  have  been  required.     In  g^^  ^^ 
,tbe  measure  itself  would  have  been  utterly  superfluous^     The  othen  v. 
would  in  themselves  have  been  f^ndaioentally  .yoid,  in  con-  ^j^  ^^^' 
ceof  the  Sovereign  having  abandooed.aU  right  and  control     7-;— 
[that  portion  of  his  revenue.  Court?"  ^ 

clear  that  the  statute  of  the  1  Geo.  III.  c.il^  left  th^ 
of  the  Crown  over  the  hereditary  revenue  in  ,Bootland» 
riy  80  calledy  entirely  untouched,  I  need  say.  nothing  of  th^ 
of  the  1  Geo.  IV.  c.  1,  because  it  is  conceded,  that  whatf 
powei9  were  possessed  by  his  royal  father  ivere ;  possessed  by 
Sorereigo,  exeept  in  so  far  as  these  were  restrained  .by  th^ 
of  Geo.  III.  to  which  I  shall  immediately  advert.  The  tw^ 
MotoB  of  both  Sovereigns  are  drawn  in  the  same  terms  i 
iAe  argoments  with  regard  to  the  one  apply  directly  to  the 

■  very  dear,  therefore,  that  this  action  cannot  be  sustained 
tke  ground  that  the  hereditary  revenu'es  were  surrendered 
Majesty,  King  George  IV.  on  his  accession  to  the  Crown^ 
Ifcaoved  by  the  disposition  of  Parliament  from  under  his  cour 

vere  it  thought  that  the  surrender  did  comprehend  the 

patrimony,  yet  thinking  that  it  can  never  be  held  that  it 

&rther  dian  a  consent  on  the  part  of  the  Sovereign  at  th^ 

lent  of  his  reign,  that  the  here^tary  revenue  of  Scot^ 

shoold  be  at  the  disposal  of  Parliament,  if  Parliament  did  not 

its  disca^ion  respecting  it,  merely  from  considerations  of 

or  favonr, — or  if  the  Crown  had  the  power  of  conferring 

vidi  salaries,  and  the  patent  in  question  is  one  by-  ivjiich  an 

rf  that  kind  waa  conferred,  then  we  must  arrive  at  the  cont 

that  unless  this  patent  is  in  violation  of  the  50  Geo.  II L 

Bodoubtedly  formed  a  permanent  restriction  on  the  powers 

Sorereign  over  the  Scottish  revenue,  the  reasons  of  reduc-^ 

iimst  be  repelled. 

^  Now,  with  respect  to  the  extent  of  the  power  of  the  Crown 
ita  hereditary  revenue,  it  appears  to  me  that,  where  not  re* 
cted  by  special  Ugidative  enactment,  the. Crown  enjoyed  its 
lODial  ioheritance  under  no  limitation  which  did  not  .equally 
to  aO  proprietors  in  fee-simple  throughout  the  realm.     In 
outplace,  no  authority  leading  to  a  contrary  conclusion  has 
referred  to,;  while  there  is  hardly  a  family  of  consideration  in 
d  that  does  not,  or  did  not,  ^joy  parts  of  their  possessions 
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tl  Dec.  ia38.  upder  grants  so  obtained  by  their  ancestors  firom  the  respective 

^^^'V^*^    Monarchs  under  whom  they  lived. 
Siatrimd  Indeed,  the  very  principle  on  which  the  Crown  is  held  to  be  the 

Others  v.  fountain  of  all  rights  of  the  ground,  and  by  which  all  our  original 
gias,  Ac?""  infeftments  are  constituted,  would  necessarily  infer  that  such  power 
— ^  of  alienation  must,  at  common  law,  be  held  to  be  inherent  in  the 
Court?"  ^  Kin?  9  for  unless  the  Soyereign  was  possessed  of  that  right,  I  am 
at  a  loss  to  see  how  any  such  grants  could  have  been  originally 
conferred.  But  indeed,  what  else,  I  would  ask  your  Lordships 
more  especially,  were  all  grants  of  those  rights  which  were  inter 
regalia  but  alienations?  Yet  these  were  not  only  common,  but 
innumerable ;  and  the  right  to  confer  such  grants  never  was  ques- 
tioned. On  the  contrary,  even  grants  of  constabularies  and  for- 
talices  necessary  for  the  defence  of  the  realm,  if  not  upon  the  an- 
nexed property,  were  uniformly  sustained ;  and  even  if  they  were 
upon  property  which  had  been  annexed  by  statute,  (Stair ^  ii.  2. 66,) 
the  grant  was  not  on  that  account  held  either  to  be  void  or  redch 
cible,  but  was,  by  the  courts  of  Judicature,  resolved  into  a  here- 
ditary keeping,  which  fell,  it  was  deemed,  within  the  undoubted 
power  of  the  Crown  to  confer.  But,  indeed,  the  various  acts  of 
annexation  and  revocation  which  appear  on  the  statute-book  esta- 
blish, in  my  opinion,  beyond  all  contradiction,  that  this  general 
power  of  alienation  was  an  inherent  branch  of  the  prerogative ;  for 
if  it  had  been  otherwise,  and  the  Crown  had  possessed  no  such 
power,  those  acts  of  annexation  would  have  been  altogether  unne- 
cessary. Without  their  aid,  any  alienation  of  the  property,  which 
it  was  their  object  to  preserve  irrevocably  to  the  Crown,  would, 
upon  that  hypothesis,  have  in  itself  been  void  and  null ;  and,  in 
like  manner,  instead  of  statutes  rescinding  the  grants  of  the  Mo- 
narchs, actions  at  law,  such  as  that  referred  to  in  these  papers  be- 
tween the  Crown  and  Lords  Morton  and  Grandison,  would  alone 
have  been  required. 

But,  indeed,  how  is  it  possible  to  doubt  this  power,  when  we 
know  that  many  of  the  most  valuable  rights  in  Scotland  are  enjoyed 
by  no  other  tenure — ^in  virtue  of  no  other  right  ?  We  cannot  open 
our  eyes  without  being  put  in  remembrance  of  the  grant  now  en- 
joyed by  the  Earl  of  Haddington,  of  Arthur's  Seat  and  the  grounds 
adjoining  :  yet  that,  I  believe,  had  even  been  annexed  to  the 
Crown.  But  notwithstanding  the  grant  itself  has  run  the  gauntlet 
of  this  Court  and  the  House  of  Lords,  no  doubt  of  its  legality  has 
ever  been  started.  In  like  mtanner,  the  Duke  of  Atbole  had  an 
heritable  grant  of  the  royal  palace  of  Falkland ;  the  Marquis  of 
«•  Tweeddale,  of  Dunfermline,  with  many  valuable  rights  annexed  to 
it ;  Lord  Mansfield,  of  Scone ;  and,  before  their  attainder,  I  be- 
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lieve  the  Earls  of  Linlithgow  possessed  a  right  of  hereditary  keep-  21  Dec.  1^38. 
ing  of  the  palace  and  royal  demesnes  of  Linlithgow,  which  is  now     '^-•v*'^  - 
enjoyed  under  a  grant  of  King  George  IIL,  held  by  Sir  Thomas  statHnd 
Livingstone.     But,  indeed,  how  many  of  the  royal  fortalices  have  Others  o. 
been  conveyed  jure  coronse  to  individuals,  by  whom,  or  their  assig-   y^  &c""" 
Bees,  they  are  now  held,  with  all  the  boundaries,  dependencies,       -; — 
rents  and  annuities  belonging  to  them  ?    Nay,  even  such  grants  q^u^^"  ^ 
are  held,  without  specific  enumeration,  to  carry  all  the  rights  to 
which  I  have  adverted*     Instead,  therefore,  of  being  illegal,  or 
grants  beyond  the  power  of  the  Crown,  they  are,  it  would  seem, 
entitled  to  receive  the  most  favourable  construction,  and  the  broad- 
est and  most  comprehensive  interpretation. 

Nor  can  an  opposite  view  of  the  subject  derive,  as  far  as  I  can 
observe,  any  countenance  or  support  from  those  analogies  of  the 
law  of  England  which  seem  applicable  to  the  subject.  Indepen- 
dent of  the  restrictions  imposed  on  the  Sovereign  by  positive  statute, 
it  never  seems  to  have  been  imagined  that  the  hereditary  property 
of  the  Crown  was  there  held  under  limitation,  or  was  inalienable 
by  the  reigning  Monarch.  On  the  contrary,  I  had  thought  that 
every  one'  knew  that  so  profusely  had  this  power  been  used  by 
King  William  III.  in  making  provision  jure  corons,  and  without 
authority  from  Parliament,  for  those  who  accompanied  him  at  the 
period  when  he  achieved  the  glorious  Revolution,  that  the  very  first 
measure  adopted  by  the  Legislature,  with  her  Majesty's  approba- 
tion and  consent,  on  the  accession  of  Queen  Anne,  was  to  restrain 
the  power  of  the  Crown  in  that  particular,  and  prohibit  in  future 
similar  alienations  as  those  made  by  her  great  predecessor  of  its 
hereditary  patrimony.  It  was  therefore  with  some  surprise  that 
I  obaerved  it  to  be  laid  down,  that,  '  at  least  since  the  Revolution 

*  of  1688,  the  hereditary  revenue  of  England  had  been  exclusively 

*  applied  to  support  the  honour  and  dignity  of  the  Crown,  and  been 
'  substantially  as  much  under  the  superintendence  of  Parliament 

*  as  any  additional  grants  which  were  made  for  that  purpose.' 

This  view  of  the  matter  is,  I  apprehend,  clearly  unfounded. 
Till  the  accession  of  Greorge  III.  the  hereditary  revenue  of  Eng- 
land was,  except  as  limited  by  the  1st  of  Anne,  at  the  absolute 
disposal  of  the  reigning  Monarch ;  and  during  the  whole  reign  of 
WiQlam,  and  those  Monarchs  who  preceded  him,  was  under  their 
absolute,  uncontrolled  and  unlimited  power,  and  under  neither  the 
saperintendence  nor  control  of  Parliament.  But  here  I  cannot 
help  regretting  that  more  has  not  been  laid  before  us,  in  order  to 
exhibit  the  real  extent  of.  the  power  of  the  Crown  over  the  heredi- 
tary patrimony  in  England,  as  I  am  sure  the  sul]ject  must  there  be  * 
perfectly  understood,  and  even  familiar,  while,  from  many  circum* 
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3t  Dec.  1838.  stances,  litde  is  to  be  found  on  the  subject,  in  so  far  as  the  rights 
of  the  Crown  of  Scotland  are  concerned,  either  in  our  instltutioDal 
writers  or  dsewhere;  And  this  is  to  be  r^pretted  the  more,  that 
I  see  no  reason  to  belieye  that  the  power  of  the  Crown  orer  its 
patrimonial  possessions  in  the  former,  was  at  all  more  unlimited 
than  it  was  in  the  latter  kingdom.> 

But,  indeed,  the  more  recent  practice,  previous  at  least  to  die 
statute  of  the  50th  of  Geo.  III.,  I  believe  to  be  utterly  inconsistent 
with  every  notion  of  the  hereditary  patrimony  being  enjoyed  in 
Scotland  under  limitation  and  restriction.  Grants,  I  had  reason 
formerly  to  know  officially,  and  the  matter  is  notorious,  were  made 
of  the  hereditary  revenue  under  no  parliamentary  sanction,  but  by 
the  mere  exercise  of  the  prerogative ;  and  such  grants  were  some- 
times made  for  general  purposes,  but  as  often  in  favour  of  indivi-> 
duals.;  Bometimes  in  grants  of  money  for  special  objects,  sometitDes 
inamiuities,  and  for  the  lives  of  the  parties,  and  sometimes  during 
the  pleasure  of  the  King.  These  grants,  and  this  exercise  of  the 
prerogative,  were  often  brought  under  the  cognisance  of  Parliament; 
but  neither  the  grants  themselvea,  n6r  the  acts  of  the  Sov6reig;D 
conferring  them,  ever  were  questioned  or  objected  to,  at  \&amt  upon 
the  ground  of  their  having  been  illegal. 

!  In  lact,  the  very  statute  of  the  50  Geo.  III.,  to  which  I  have  re^ 
ferred,  does  itself  establish  the  conviction  of  Parliament  that  the 
hereditary  patrimony  was  at  the  unlimited  disposal  of  the  Crown  in 
Scotland,  otherwise  the  measure  by  which  it  was  to  be  restrained 
never,  could  have  been  dreamed  of.  Without  any  such  provision, 
the  acts  themselves  would  have  been  void  and  null. 
.  I  wyi.fsurly  acknowledge,  therefore,  that  I  have  been  at  a  loss 
to  disoovet*  ihe  authority  upon  which  it  has  been  so  broadly  laid 
down,  that  there  was  in  Scotland,  during  the  subsistence  of  th^ 
ancient  monacchyj,  any  restraint  upon  the  power  of  the  Crown  ovef 
its  hereditary  patrimony  by  the  ^common  and  constitutional  law  of 
the  realm.  In  so  far,  therefore,  as  the  existence  of  this  power  may 
be  held  to  operate  upon  the  present  question,  I  find  myself  con- 
strained to  hold  that  every  such  grant,  unless  otherwise  unexcep^ 
tionable,  must  have  been  valid. and  effectual. 

II.  But  it  is  maintained,  secondly,  that  whether  the  King  did 
possess  this  unlimited  right  of  disposal  or  not  over  his  patrimony, 
yet  he  had  no  right  to  burden  this  property,  or  any  portion  of  ity 
in  connection  with  the- grant  of  an  office  to  endure  after  the  termi- 
nation of  his  own  life ;  and  to  this  part  of  the  subject  I  have  next 
to  direct  the  attention  of  your  Lordships. 

In  Ae^st  place,  I  would  observe,  that  if  the  right  of  the  'King 
in  his  land  estates  and  other  hereditary  patrimony  was  co-extensiv^ 
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with,  aad  equally  uDlimited  as  that  of  any  other  proprietor  in  his  21  Dec.  I8:is. 
realm,  I  am  not  aware  of  any  principle  by  which  he  could  be  pre-    ^"•v""*^ 
eluded^  if  be  thought  fit  to  act  otherwise,  from  granting  a  commis-  gjfj^^^^*^ 
ttoQ  for  the  management  of  that  property  after  his  own  demise,  others  v. 
and  which  should  be  efiectual  airainst  his  heirs.      Omne  majus  ^*^  p^'^- 

S'**»  *^' 

eontinet  m  se  minus ;  and  if  the  Sovereign  possessed  the  power  of     

afienating  the  property  altogether,  it  would  require  very  strong  ^^"J""  ^^ 
antbority  for  entitling  us  to  hold  that  he  could  not  burden  it  with 
a  temporary  servitude,  or  restrain  his  heirs  from  interfering  with 
the  management  of  a  portion  of  it  during  the  life  of  a  favoured 
grantee. 

Upon  a  general  view  of  the  subject,  therefore,  I  would  be  of 
opinioR  that  grants  of  such  offices,  at  least  of  those  which  referre<l  to 
the  bereditary'revenue,  it  was  clearly  within  the  competency  of  the 
Crown  to  confer  upon  individuals  for  a  period  of  endurance  longer 
than  the  life  of  the  Monarch  by  whom  they  were  granted. 

2dfyf  But  1  have  been  able^to  discover  nothing  which  can  at  all 
interfere  with  this  general  principle  in  the  constitutional  history  of 
Scotland  during  all  the  ages  to  which  it  extends.  On  the  contrary, 
there  are  very  few  ancient  offices  indeed  in  Scotland  which,  at  one 
period  or  another,  have  not  been  conferred  for  the  lives  of  the 
grantees,  and  there  are  still  fewer  of  those  which  are  proper  appen- 
dages of  the  monarchy  which  have  not  been  feudalised  and  granted 
away  from  the  Crown  hi  perpetuity.  Of  the  latter,  the  instances 
are  innumerable.  Some  of  them  I  have  already  referred  to;  stich  as 
the  Keepers  of  the  Royal  Palaces,  Constables  and  Keepers  of  the 
Royal  Fortalices.  But  many  others  might  be  mentioned,  such  as 
die  Carver,  the  Royal  Standard  Bearers,  the  Cup- Bearers,  the 
Master  of  the  RoyaJ  Household,  the  Justiciar  in  the  Highlands, 
the  Hereditary  Jurisdictions,  even  the  macers  and  door-^keepers  of 
the  courto  of  justice,  all  of  them  granted  in  perpetuity,  and  all 
affording  anqoestionable  evidence  of  the  power  of  the  Crown  to 
harden  its  successors  with  officers  over  whose  appointments  it  had 
no  control,  and  whose  commissions  did  not  come  to  a  termination, 
either  by  the  death  of  the  Monarch  by  whom  they  were  named,  or 
of  those  who  followed  after  him.  And,  in  like  manner,  as  it  is 
itated  in  the  opinion  of  Lord  Corehouse,  there  are  many  instances 
even  of  the  office  of  chamberlain,  that  office  now  in  question,  having 
been  conferred  under  a  similar  tenure. 

In  this  situation,  it  is  to  me  incomprehensible  how  it  can  be  held 
that  a  power  did  not  reside  in  the  Monarch  of  conferring  offices  for 
a  period  of  less  endurance,  and  only  for  the  life  of  the  grantee,  as 
the  one  necessarily  resulted  from  the  possession  of  a  much  more 
cxttDsive  prerogative  than  the  other.     The  right  to  confer  the  ap- 
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21  Dec.  1838.  pointitoent  for  the  longer  period  seemed  necessarily  to  comprehend 
that  of  granting  it  for  the  shorter. 

Accordingly,  I  believe  your  Lordships  will  find  that  offices  of 
all  kinds  and  descriptions  have  at  times  been  conferred  during  all 
the  days  of  the  lives  of  the  g^htees,  and  at  others  during  the  plea- 
sure of  the  Crown.  Thus  the  whole  sheriff-clerks  throughout  tlie 
realm  at  one  period  held  their  appointments  durante  bene  piacito ; 
and  the  like  is  the  case  with  the  commissions  of  the  clerks  at  your 
Lordships'  table,  who  originally  held  their  offices  durante  bene  pia- 
cito, while  at  present  they  hokl  them  under  commission  ad  vitam 
aut  culpam,  and  now  enjoy  them  ad  vitam  aut  culpam.  Indeed,  I 
know  of  no  legislative  authority  under  which  the  appointments  of 
the  Judges  of  this  Court  were  conferred  for  the  lives  of  the  grantees.* 
It  was  not  declared  to  be  a  fundamental  provision  in  the  original 
constitution  of  the  Court  that  they  should  be  so  held,  and  that 
tenure  was  introduced  entirely  through  the  spontaneous  act  ot  the 
Crown.  Nevertheless,  not  only  was  the  legality  of  that  act  never 
questioned,  but  the  change  made  upon  these  commissions  by 
James  VIL,  rendering  the  Judges  liable  to  removal  at  the  pleasure 
of  the  Crown,  was  one  of  the  grounds  on  which  he  was  declared  to 
have  forfeited  his  right  to  the  Throne. 

How  such  changes  came  to  be  introduced  it  may  be  at  the  present 
day  difficult  to  discover.  In  many  cases,  I  am  persuaded,  it  arose 
from  tlie  right  of  appointment. to  offices  having  been  occasionally, 
at  first,  but  generally  afterwards  assigned  over  to  favourites  of  the 
Crown,  who,  disposing  of  the  same  for  valuable  considerations,  could 
only  render  their  privilege  available  by  having  the  officer  makings 
the  purchase  of  his  situation  rendered  independent  either  of  the 
pleasure  or  demise  of  the  reigning  Monarch.  Indeed,  such  un- 
doubtedly was  the  result  of  similar  acts  of  favour  in  most  of  the  feu- 
dal monarchies  of  Europe,  and  particularly  in  France,  where,  at 
last,  even  most  of  the  judicial  appointments  came  to  be  sold,  and 
wherever  sold,  were  held  by  grants  for  the  lives  of  the  grantees. 

But  whatever  may  have  been  the  origin  of  such  grants,  either 
here  or  elsewhere,  there  can  be  no  doubt  that  offices  were  conferred 
in  Scotland  for  the  lives  of  the  grantees,  and  independent  of  the  sur- 
vivance  of  the  grantor.  Indeed  1  have  great  doubt  if,  in  this  coun- 
try, the  life  of  the  individual  Monarch  had  any  effect  on  the  endo- 
rance  of  such  grants.  That  the  King  never  dies  was  a  fundamen- 
tal principle  of  the  monarchy ;  and  I  have  been  unable  to  find,  after 
an  anxious  research  in  the  Great  and  Privy  Seal,  evidence  to  satisfy 
me,  that  on  the  decease  of  one  King,  under  the  old  constitution  of 
Scotland,  there  was  any  renewal  by  his  successor  of  the  commis- 
sions of  those  officers  who  held  their  appointments  durante  bene 
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placito  of  the  Crown;     I  am  very  certain  that  no  such  renewal  was. si  D0&  i^JB, 
made  of  the  commission  to  the  high  office  now  held  bjr  your  Lord-  o^T^^^^*^ 
ship*..   Yet  tberecan.be  no. question  that  the  office  of  Justice-  suteand 
Cletk  wiis»  during  the  whole  period  since  it  was  a  judicial  appoint-  9^1^*^' 
ment,  held  under  a  tenure  defeasible  at  the  pleasure  of  the  Crown,  gim,  &c. 
at  least  down  to  the  division  of  the  Court  of  Session..    And  yet,  ^  r~  , 

.  -  Opinion  of 

if  that  or  any  other  appointment  fell  ipso  jure  by  the  demise  of  the  Court. 
Crown,  (like  a  mandate  on  the  demise  of  the  mandant,)  a  renewal 
of  the  commission  must  have  been  indispensable* 

But,  be  this  as  it  may,  there  can  be.  no  question  that  appointments 
by  the. Crown  were  by  law,  when,  so  granted,  valid  and  effectual. 
This  18  proved,  by  the  acticle  of  the  Union,  by  which  the  right  tp 
oflBcea  held  for  the  lives  of  the, grantees  is  specially  and  anxiously 
provided  for.  And  even  as  to  the  very  office  now  in  question,  viz. 
diat  of  Chamberlain,  it  is  established  by  the  act  1685,  cap.  9,  quo- 
ted in  the  defender's  case,  that  such  appointments  were,  before  the 
Revelation,  held  under  grants  for  the  lives  of  the  grantees. 

Were  the  question  now  put  to  us,  therefore,  whether,  by  the  an- 
cient prerogative,  of  the  Crown,  the  Kings  of  Scotland  possessed 
the  power  of  granting  for  an  endurance  beyond  the  term  of  their 
own  lives,  various  offices  required. for  the  administration  of  the 
mil  government,  and,  in  particular,  the  office  of  chamberlain,  I 
woold  be  compelled  to  give  an  answer  in  the  affirmative.  Indeed, 
without  setting  all  authority  and  evidence  at  defiance,  I  do  not 
see  how  my  reply  could  be  different.  Nor,  with  all  deference,  can 
I  discover  any  thing  extraordinary  in  this  branch  of  the  prerogative. 
In  England,  unquestionably,  .the  Crown  has  always  possessed  the 
power  of  granting  various  o£Bces  with  tenures  of  such  endurance. 
Such  are  all  offices,  I  believe,  with  us  tjioogh  inaccurately,  gene^ 
rally,  termed  in  common  parlaiice,  ^  patent  offices,'  rangerships  of 
the  different  royal  parks,  and  a  variety  of  others.  Nay,  at  common 
law  it  had  the  right  of  conferring  offices  in  reversion,  until  certain 
parliamentary  restraints  were  imposed  on  this  branch  of  the  prero- 
gative, about  the. period  of  Mr  Percival's  accession  to  office,  some 
thirty  years  ago  or  upwards. 

Were  the  determination. of  the  matter  under  consideration  to  rest 

■  « 

generally,  therefore,  upon  the  extent  of  the  power  of  the  Crown 
over  its  hereditary  revenue,  or  of  its  right  to  grant  offices  to  endure 
for  a  period  beyond  the  life  of  the  individual  Monarch,  I  should 
be  under  an  obligaUon  to  sustain  the  patent  aow  under  reduction. 
Bat  it  is  necessary  to  look  a  little  closer  to,  the  commission  in 
question,  and  the  particular  grounds  maintained  for  setting  it  aside. 

*  LordJustice-Clerk. 
VOU  XIV.  2  A 
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2!  Dec.  1638.  Tbe  grant  in  faTOur  of  the  defender  for  all  the  days  of  his  life 
was  of  a  mixed  description,  having  for  its  object  to  confer  on  one 
individual  two  offices,  the  duties  of  which  were  separate  and  dia- 
tinct.  The  one  was  that  of  chamberlain,  the  other  that  of  col- 
lector of  the  feu-duties,  casualties,  &c.  of  the  lordship  of  Ettrids 
Forest  What  the  precise  nature  and  extent  of  the  duties  of  tbe 
office  of  chamberlain  may  have  been  anciently,  I  know  not.  It 
was  probably  an  office,  the  object  of  whidi  was  to  protect  the  rigbta 
of  the  Crown,  of  what  description  soever,  within  the  boundaries  over 
which  its  superintendence  extended.  The  nature  of  the  duties  of 
the  separate  office  of  collector  of  the  rents  is  explained  in  the  com- 
mission,: — or  indeed  explains  itself  But  whatever  the  duties  ap- 
pertaining to  both  may  have  been,  there  can  be  no  doubt  that  f^e 
office  was  one  of  very  ancient  origin,  and  which,  as  far  as  known, 
has  never  been  in  abeyance.  No  information  is  given  us,  however, 
in  those  papers  as  to  the  ancient  amount  of  the  emoluments  annexed 
to  the  office,  or  the  fund  from  which  they  were  paid.  But  one 
thing  we  do  see,  that,  for  above  ninety  years^  every  officer  holding 
his  appointment  under  the  Crown  had  conferred  on  him  a  aalaiy 
for  discharging  his  duties  of  L.500  per  annum,  until  the  date  of  tbe 
warrant  in  favour  of  the  defender,  when  that  bestowed  on  him 
reduced  to  L.dOO.  The  appointment  in  question,  therefore, 
not,  any  more  Aan  the  salary  attached  to  it,  a  matter  of  new  crea- 
tion;  and  the  grant,  under  whatever  name  it  may  be  catal^^ued, 
was  undoubtedly  one  which  the  Sovereign  had,  in  right  of  his  Scot- 
tish Crown,  *  heretofore  been  accustomed  to  grant,'  without  ques- 
tion or  challenge ;  50  Geo.  III.  c.  Ill,  §  3. 

It  is  therefore  necessary  for  us  to  examine  particularly  the 
grounds,  in  point  of  law,  on  which  it  is  sought  to  be  reduced,  as 
I  think  these  have  not  been  sufficiently  attended  to ;  and,  in  ao 
far  as  I  have  read  this  summons,  and  the  pleas  in  law  annexed 
to  the  record,  the  grounds  of  reduction  may  be  stated  under  two 

heads. 

I.  The  letters-patent  being  made  to  endure  for  the  life  of  the 
grantee,  and  beyond  that  of  his  Majesty,  King  Geoige  IV.,  were  in 
themselves  illegal,  and,  at  all  events,  expired  by  the  demise  of  kis. 
said  Majesty,  in  respect  that,  by  the  ancient  and  constitutional  law 
of  Scotland,  t^e  Sovereign,  and  King  George  IV.jn  particular,  had 
no  power,  (1,)  to  confer  the  office  in  question  for  a  period  beyond 
Us  own  life,  as,  (2,)  that  being  in  e£fect  an  alienation  of  the  here- 
ditary patrimony,  it  was  an  illegal  and  incompetent  encroachment 
on  the  right  and  prerogatives  of  tbe  succeeding  Monardis. 

II.  That)  independently  of  the  ancient  powers  of  the  Crown,  the 
hereditary  revenue  having  been  surrendered  by  his  Majesty,  King 
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George  IV.  to  the  dispoaal  of  Parlianient,  and  afterwards  settled  81  Dec  \n^ 
vpon  him  only  for  his  life,  it  was  ultra  Tires  of  his  Majesty  to  alien-  ^^"^^^^ 
ale,  burden  or  affeet  the  same  by  sueh  a  grant  as  the  letters-patent  state  and 
in  question,  which  were  to  have  operation  beyond  the  period  of  his  ?^^r^' 
Majesty's  demise.  gias,  &c. 

These,  as  far  as  I  can  understand  them,  are  the  ouin  reasons  of  ^  TT"    . 

Opinion  of 

rednctioo,  and  so  they  are  explained  in  the  first  and  second  pleas  Court. 
in  bur  for  the  pnrsuets,  attached  to  the  record^  and  I  shall  imme- 
diately consider  both  of  them  more  particularly.  But  I  would  here 
pray  your  Lordships  to  observe  that  the  summons^  in  no  part  of  it, 
caUa  for  reduction  of  these  letters-patent,  upon  the  ground  that  they 
were  in  effect  conferring  a  *  pension '  upon  the  grantee,  and  were 
therefore  to  be  set  aside  as  in  violation  of  the  statute,  60  Geo»  IIL 
e.  111.  Your  Lordships^  therefore,  are  not  at  liberty  to  take  the 
rettiiction  imposed  by  that  statute  into  jronr  consideration;  and 
even  if  yon  were  satisfied  timt,  instead  of  these  lettei»-patent  being 
a  bona  fide  appointment  to  an  office  with  a  salary,  they  were  no- 
thing else  than  a  pretence  for  omferring  upon  the  gnuitee  a  pen- 
sioB,  and  a  pension  beyond  the  snm  authorised  by  the  statute  I 
hare  rrferred  to^  it  could  not,  under  the  present  summons^  be  re^ 
doeed  and  set  aside. 

We  must  therefore  either  sustain  the  letters-patent,  or  hold  that 
they  were  ultra  vires  of  the  King,  as  being  in  effect  an  alienation 
of  Ae  hereditary  revenue,  which  the  King  had  no  power  to  burden 
at  all,  or  at  least  by  grants  to  endure  beyond  the  period  of  bis  own 
life,  in  consequence  of  the  surrender  which  he  had  made  at  his  ac^ 
cession,  and  the  subsequent  settiement  of  those  revenues  npon  him 
by  Parliament ;  or,  secondly,  that  if  the  prerogatives  of  the  Crown 
over  the  hereditary  revenue  were  left  unimpaired  and  undiminished 
byany]thing  which  then  took  place,  nevertiieless  the  letters^tent 
were  in  themselves  illegal,  the  King  having  no  power  either  to 
grant  an  office,  or  to  alienate  or  burden  the  hereditary  patrimony  of 
the  Crown,  according  to  the  ancient  laws  and  constitution  of  the 
realm. 

I.  With  respect  to  the  first  of  these  points  I  shall  say  nothing, 
further  than  to  refer  your  Lordships  to  the  views  I  already  have 
had  the  honour  of  submitting  to  you,  and  upon  which  I  am  most 
dearly  ot  cqpinion,  that  as  the  surrender  made  by  King  George  IV. 
of  the  hereditary  patrimony  was  exactiy  in  the  same  terms  and  to 
the  same  effect  as  that  made  by  King  George  IIL,  and  as  that 
surrender  neither  did  nor  could  comprehend  the  hereditary  revenue 
of  the  Oown  of  Scotland,  the  ground  of  reduction  resting  upon 
die  statutes  the  1st  of  Geo.  IIL  and  the  Ist  of  Geo.  IV.  must 
%e  repelled. 

2  a2 
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i\  Dm.  IS38.  11.  With  respect  to  the  other  grounJ  of  reduction,  tl 
officniof  grant  of  the  office  and  the  alienation  of  the  hereditary  patrii 
Suic  ind  for  a  period  of  endurance  beyond  the  life  of  the  roval  "rant 
lli^D°un.  feigning  Monarch,  were  acts  ultra  ?ircs  of  the  Crown,  I  i 
gW  4c.  like  manner  refer  your  Lordships  to  the  groutids  on  wlut 
o pTTj^  of  °^  opinion  that,  generally  speaking,  such  powers  were  coi 
Couri,  to  the  Kings  of  Scotland,  although  tlicir  exercise  wa?  neo 

attended  with  the  effect  of  dimioishin^  the  revenue  and  en 
ing  upon  the  powers  of  the  succeeding  Moiiarelis. 

Indeed,  I  do  not  obaerre  in  the  opinions  of  the  consulted 
that  it  is  thought  that  a  grant  of  an  ofhcc  for  the  life  uf  the  i 
was,  generally  speaking,  beyond  the  power  of  the  reignliij 
reign ;  nor  do  I  observe  that  any  one  of  their  Lordships  . 
setting  aside  the  letters-patent  in  question,  upon  the  single 
that  they  conferred  upon  the  defender  the  office  for  life,  i 
after  the  innumerable  instances  of  such  sraiils  in  every 
ment  of  the  civil  establishnient,  I  hardly  think  that  such  a 
ment  could  be  maintained ;  and,  at  all  events,  1  am  sure,  ' 
much  fuller  inquiry  into  the  history  of  the  different  office) 
the  Crown  of  Scotland  than  we  have  hitherto  obtained,  i 
be  most  unsafe  to  reduce  this  grant  upon  Bu<h  a  ground. 

With  respect,  again,  to  the  reason  of  reduction  founde 
this  grant  being  an  alienation  of  part  of  (he  hereditary  pal 
in  Scotland,  I  shall  not  recur  to  any  thinij  I  have  stated  i 
gard  to  the  unrestricted  power  at  common  law  of  the  Kii 
his  hereditary  revenue.  And  holdmg  that  the  warrant  in  q 
applies  to  the  hereditary  revenue,  in  every  right  regarding 
his  Majesty,  King  George  IV.,  was  equally  vested  with  air 
reign  of  the  House  of  Stuart,  it  would  be  impossible  for  me 
that,  even  if  this  grant  did  infer  an  alienation,  it  could  on  I 
count  be  set  aside. 

But  '  the  grant  of  the  office  of  collector  of  part  of  the 
'  revenue  is  not  in  itself  an  alienation  of  the  King*s  pre 
according  to  Lord  Corehouse ;  and  as  I  also  am  humbly  of  a 
<  provided  it  be  a  bona  fide  grant,'  and  being,  for  the  fo! 
reasons,  also  of  opinion  that  we  have  no  grouud  for  holdii 
the  direct  contrary,  that  the  grant  in  question  was  not  a  bo 
grant,  I  must  also  think  that  this  cannot  be  deemed  to  be  i 
nation. 

1.  In  the  first  place,  the  office  of  chamberlain  and  colle 
Ettrick  Forest  is  of  ancient  date,  coeval,  it  is  understood,  w 
annexation  of  the  Forest  to  the  Crown. 

2.  Secondly,  It  was  an  office,  tc  which  it  was  withb  tb 
competency  of  the  Crown  to  mfdie  an  appointment.     No  d 
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lad  become  a  sinecure ;  but  the  fact  of  its  being  a  sinecure  did  not  81  Dec.  1838: 
render  the  grant  of  itself  illegal.     Sinecures  may  be  obnoxious —     ^"^V^ 
they  may  be  prejudicial  to  the  public  interest ;  but  until  abolished  statTimd 
by  due  and  competent  authority,  it  has  never  been  understood  to  otben  v. 
form  even  a  ground  of  complaint  against  the  minister  for  advieuig,    |^  ^c.""' 
or  still  less  for  reducing  a  grant  made  of  an  office  of  that  descrip-       -^ — 
tion.     But  not  only  was  this  office  never  struck  at  as  a  sinecure  by  q^„^^'' 
any  legislative  enactment,  but  the  attention  of  Parliament  .was  par- 
ticularly called  to  its  existence  in  the  year  1798,  as  well  as  the 
&et,  *  that  the  salary  of  L.500  per  annum  to  the  chamberlain  of 
^  the  lordship  of  Ettrick  Forest  nearly  equals  the  whole  receipts 
*  from  that  fund  * ;'  and  yet  nothing  was  done  by  the  Legislature  to 
tie  up  the  hands  of  the  Crown  from  making  appointments  to  the 
office  as  often  as  it  should  become  vacant.     And  not  only  so,  but 
it  was  not  even  insinuated  that  the  warrant  thus  burdening  the 
hereditary  revenue  was  illegal,  as  a  disguise  for  a  pension,  or  an 
alienation  of,  or  a  burden  upon,  the  hereditary  patrimony  of  the 
•Crown. 

3.  Thirdly,  If  the  King  was  not  precluded  from  appointing  to 
the  office  in  question,  his  Majesty  must  be  deemed  to  have  had  a 
right  to  make  that  nomination.  In  fact,  it  was  incumbent  upon  the 
advisers  of  the  Crown  to  recommend  his  Majesty  to  supply  the 
vacancy  when  it  occurred ;  and,  instead  of  there  being  any  appear- 
ance of  mala  fides  upon  the  part  of  the  Crown  and  its  advisers,  it 
bumbly  appears  to  me,  that,  while  the  latt&r  advised  the  King  to 
give  a  grant  of  an  office  which,  in  truth,  was  an  appendage  to  the 
monarchy,  and  thought  by  many  to  be  one  of  those  appointments 
required  for  maintaining  its  lustre,  they  consulted- what  was  due  to 
the  interest  of  the  public  by  taking  L.200  per  annum  from  the 
^a^,  and  limiting  it  to  L.300.  That  this  sum  exceeded  the  re- 
venue drawn  from  the  rents  and  casualties  of  the  Forest  is  a  cir- 
cumstance which  does  not  appear  to  me  to  be  one  which  can  affect 
&e  present  question.  The  hereditary  revenue  must  be  taken  as 
an  aggregate  fund.  It  cannot  be  considered  with  reference  to  a 
subdivision  into  parts ;  nor  is  there  power  in  this  Court  or  else- 
where, if  the  hereditary  patrimony  as  a  whole  is  at  the  unlimited 
disposal  of  the  Crown,  to  say  that  one  portion  of  its  civil  establish- 
ment (not  regulated  by  Parliament,  or  under  its  control)  shall  be 
paid  from  one  source  of  that  revenue  and  another  from  another. 
It  is  sufficient  for  rendering  the  grant  of  the  remuneration  legal,  > 
in  my  apprehension,  that  the  appointment  should  itself  be  a  branch 
of  the  establishment,  of  which,  in  this  case,  there  is  no  doubt, 

*  Reports  of  House  of  Commonsy  toI.  xiii.  p.  443. 
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21  Dec.  183a  thongh  its  sakry  should  be  derived  from  a  part  of  the  fund  wkb 
which  the  office  has  no  connection — or  that  the  remuneration  should 
exceed  eren  die  true  value  derived  from  the  discha?^  of  the  duties 
imposed  on  the  incumbent.  '  Were  an  opposite  view  entertained^  all 
sinecures  would,  at  common  law,  have  been  illegal,  and  the  patents 
conferring  them  fiinditus  void.  That  this  never  was  die  case  is 
unquestionaUe ;  and  the  appointment  of  Vice- Admiral  of  Scottand, 
held  by  a  patent  enduring  for  the  life  of  the  noble  Earl,  who,  I  trust, 
will  long  live  to  enjoy  it,  and  the  salary  of  which,  I  believe,  is  L.1500 
per  annum,  affords  the  strongest  possible  evidence  in  support  of  my 
opinion.  For  there  we  have  an  absolute  sinecure,  conferred  for 
the  life  of  the  granter,  and  admitted  to  be  effectual  notwithstanding 
tiie  demise  of  three  Sovereigns,  and  with  a  salary  not  merely  in- 
commensurate with  the  discharge  of  any  public  function,  but,  in 
fact,  affixed  to  the  mere  name  of  an  office,  without  the  performance 
of  any  duties  whatever  being  in  return  expected  or  required. 

Indeed,  how  the  amount  of  the  remuneration  made  payable  to 
the  defender  could  ever  have  been  made  an  element  for  detenni* 
ning  the  legality  of  his  appointment,  has  been  to  me  matter  of  much 
surprise,  or  rather  has  been  altogether  incomprehensible.  The 
Oown  alone  is  the  judge  upon  such  a  subject,  when  no  legislatiTe 
restriction  interferes ;  and  being  unable  to  discover  any  applicaUe 
to  this  office,  for  one,  I  must  throw  that  consideration  entirely  aside. 

But  it  is,  in  any  point  of  view,  necessary  to  render  the  warrant 
legal  that  it  should  have  been  made  to  affect  revenues  which  it  was 
within  the  competency  of  the  Crown  to  burden  or  dispose  of;  and, 
considering  the  complex  nature  of  the  revenues  of  the  Crown  in  Scot- 
land, and  the  mode  in  which  they  were  managed,  I  might,  if  thiis  had 
been  a  general  warrant  to  pay  L.300  from  the  Scottish  revenues, 
have  entertained  doubts  of  its  legality.  For  it  would  appear  that, 
while  the  old  hereditary  revenue  remained,  for  the  Teasons  I  have  star 
ted,  unaffected  by  any  legidative  measure  till  the  reign  of  King  Wil- 
liam IV.,  the  case  was  very  different  wiA  those  ^  duties  and  revenues ' 
which  had  been  made  payable  only  during  the  lives  of  the  respec- 
tive monarchs  on  whom  they  were  conferred.  These  expired  with 
the  demise  of  the  Crown,  and  were,  by  the  8th  section  of  Geo.  Ill* 
c.  1,  and  the  same  section  in  1  Geo.  I V.  c.  1,  made  <  payable  only, 
'^  and  subject  to  the  same  and  the  hke  charges  as  they  w^^  lii^le 
■*  to  during '  the  reign  of  the  preceding  Monarch.  But  notwith- 
standing the  two  sources  of  revenue  were  thus  held  under  tenures, 
and  with  powers  entirely  different,  they  were  managed  by  the  same 
officers,  and  apparentiy  disposed  of  as  if  the  whole  had  possessed 
the  character  of  the  ancient  hereditary  patrimony  of  the  Crown. 
Accordingly,  it  is  certain  that,  on  many  occasions,  grants  by  die 
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CrovB  were  made  from  those  reyeiiues  coUeetivelyy  a  porticm  of  81  Dec.  leaa 
wkick  were  only  dbpoaable  for  the  purposes  for  whieh  they  had    '^-*.t^^ 
been  speeiaUy  destined ;  and  therefore  such  grants  of  pension  which  g^^  ^ 
were  made  payable  from  the  general  fund  destined  for  the  support  otben  v. 
of  the  civil  eetabUBluiient  in  Scotland,  and  not  exclusiyely  frtim  the  ^1^^^^ 
land  rents  and  other  proper  hereditary  rerenues,  may,  as  Lord     — ^ 
Jefirey  says  was  generally  admitted  in  the  House  of  Commons,  Q^yrc?" 
have  became  legally  void  by  the  demise  of  the  Crown. 

But  the  present  is  not  a  grant  of  that  portion  of  the  duties  and 
reTennes  which  had  been  s^ed  on  King  George  IV.  for  his  Ufe. 
It  is  a  grant  applicable  solely,  exclusively,  and  in  precise  terms,  to 
the  land  rents  and  hereditary  revenue ;  and  as  upon  it,  however  in 
its  administration  it  may  have  been  mixed  up  wilii  other  revenues 
held  under  a  different  character,  and  over  which  the  power  was 
more  limited  and  of  shorter  endurance,  no  diange  was  made  by  com- 
petent authority,  but  the  King  continued  to  possess  the  right  of 
absolute  disposal,  it  does  not  appear  to  me  that  we  have  any  right 
whatsoever  to  interfere  with  the  grant,  which  was  made  in  the  due 
and  legal  exercise  of  the  royal  prerogative* 

Being  satisfied  upon  this  point,  it  seems  to  me,  farther,  that  the 
grant  of  the  office,  with  the  salary  annexed  to  it,  having  been  made 
an  the  due  exercise  of  the  royal  prerogative,  the  saving  clauses  in 
the  50  Geo.  III.  c.  Ill,  and  in  the  12th  section  of  1  Will.  IV. 
c  25,  and  the  18th  section  ot  the  3  and  4  Will.  IV.  c.  69,  are 
ai^licable  to  the  present  case,  and  sufficient  to  protect  the  d^ 
Sender  against  the  conclusion  of  this  action  for  his  removal  from 
his  office.  Indeed,  I  do  not  think  it  is  disputed,  that,  if  the  grant 
of  the  office  and  the  salary  was  originally  legal,  and  within  the 
competency  of  King  George  IV.,  that  any  thing  that  took  place 
afker  the  accession  oi  King  William  IV.  could  have  the  effect  of 
abrogating  or  diminishing  the  rights  of  the  grantee. 

I  observe  that  something  has  been  rested  upon  the  fact  of  the 
surplus  of  the  hereditary  revenue  having  been  carried  for  a  certain 
number  of  years  to  the  consolidated  fundj  after  the  payment  of  the 
bordeos  on  the  Scotch  establishment.  But  this  does  not  affect  the 
present  question,  at  least  in  the  way  which  is  supposed ;  for  that 
resulted  fr<mi  the  special  provision  introduced,  with  the  consent  of 
the  Grown,  into  the  50th  of  Gep.  IIL  c.  Ill,  but  by  which  your 
Lordships  have  seen  that  all  the  powers  formerly  exercised  by  the 
Crown  oYtar  that  revenue  were  especially  reserved*  But,  what  is 
not  a  little  singular,  and  most  important  in  favour  of  the  plea  of 
the  defender,  is,  that  the  sums  which  the  industry  of  our  learned 
brother.  Lord  Jeffirey,  has  shown  to  have  been  carried  to  the  eox^ 
solidated  fund,  were  accumulated  during  those  years,  after  deduct- 
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I  D«.  IBSBl  iog  the  salary/payable  to  the  chamberkin  of  Eltrick  Forest  i 
land  rentB  of  Ettrick  and  Dunbar,  thereby,  in  fact,  recog 
that  payment  ae  a  legal  and  legitimate  deduction  from  that  re 
After  ^ie,  how  it  is  posdhle  to  hold  that  the  present  grant 
one,  in  BO  far  aa  it  affects  the  land  rents  of  the  Crown,  wbi 
Majesty,  intbetennsoftheSOthof  Geo.  111.,  waH  '  accustom 
confer,  I  will  acknowledge  myBelf  at  a  loss  to  discever ;  am 
were  so,  it  seems  to  me  still  more  difficult  to  discover  a 
ground  for  setting  it  aside. 

Upon  the  whole,  if  I  am  obliged  to  give  a  Rna)  judgmeni 
this  case  without  farther  investigatioD,  whlcii  1  ain  most  anxi 
obtain,  I  must  be  for  sustaining  the  defences,  and  repelling  tli 
BODS  of  reduction.  -  •    <  ■ 

On  20th  December, 

Ijord  Jtalice- Clerk. — This  is  a  rery  Important  case  aa  I 
exercise  of  tbe  royal  preri^tire.  Tbe  otlier  Judges  have 
consulted  by  db,  and,  as  the  whole  of  tliem  have  held  tin 
grant  was  ultra  vires  of  the  Crown,  our  opiniotta,  wlnticver 
may  be,  can  make  do  difference  in  the  deci^^ion  of  tlie  case.  I 
confess  that,  when  I  first  came  to  coouder  tlils  cai^c  with  tlia 
nioDS,  delivered  as  they  are  with  so  great  euiilidence,  and 
the  qualifioition  given  by  Lords  Gillies  and  Coreljouse,  in  wl 
concur,  1  felt  that  our  opinions  must  be  delivered  with  great 
dence.  But  as  I  am  not  so  confident  as  their  Lnrdshipg,  bi 
the  contrary,  entertain  great  and  serious  doubt-,  of  tbe  corre< 
of  their  opinions,  I  am  bound  to  slate  my  reanoMs  for  not  co 
ring  with  tbem.  I  have  derived  much  benefit  from  tbe  spec 
Lord  Meadowbank,  who  has  laid  down  and  established  many 
tions  deserving  of  attention  in  themselves,  as  well  as  of  reconsi 
tion  by  our  brethren.  I  cannot  help  expressing  my  regret,  tl 
this  question,  which  concerns  the  prerogative  of  the  Crown,— 
which,  but  for  the  great  change  made  on  i!ic  accession  of 
liam  IV.,  he  would  have  been  left  in  the  same  situation  wit 
predecessors, — a  much  more  deep  inquiry  has  not  been  made 
the  practice  both  in  England  and  Scotland.  As  to  England 
terms  of  sect  135.  of  stat  10  Geo.  IV.  c  50,  make  it  very  far 
clear,  that  there  is,  or  was  not  within  the  powers  of  the  Soven 
a  right  of  making  grants,  by  letters- patent,  of  offices  conoc 
with  royal  forests,  parks,  and  chases,  which  tlie  statute  itself  si 
that  it  was  competent  for  him  to  grant  so  as  to  endure  afiei 
death.  Such  offices  are  saved  and  kept  entire.  It  is  clear 
much  more  light  might  have  been  thrown  on  the  custom  as  to  ri 
of  Uiis  description.     If  it  should  turn  out  to  liuve  been  compc 
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to  grant  such  offices  in  England  for  the  lives  of  the  grantees,  all  SI  ^^*  1^38. 
your  Lordships  would  think  it  an  extremely  difficult  proposition  to  offiMrsof 
make  out  that  similar  grants  in  Scotland  were  illegal  and  unconsti-  State  aod 
totional.  Even  as  to  Scotland  more  light  might  have  been  afforded  ^^^^. 
118.  Besides  the  instances  exhibited  to  us  of  such  grants  having  glas,  &c. 
been  made  hereditary  or  for  life,  many  more  might  have  been  ad-  QnkibD  of 
daced.  Though  I  have  not  the  opportunity,  like  Lord  Jeffrey,  of  Court. 
baving  access  to  the  records  of  Exchequer,  I  happen  to  recollect  a 
question  in  the  Teind  Court,  in  the  locality  of  Linlithgow,  in  which 
was  produced  a  commission  from  the  Crown  in  favour  of  Sir  Thomas 
Livingstone  of  Westquarter,  passed  under  the  Great  Seal  on  the 
18th  July  1803,  of  the  keepership  of  the  Palace  of  Linlithgow,  and 
the  Loch,  with  all  the  emoluments  pertaining  thereto, — and  also  of 
the  keepership  of  the  Castle  of  Blackness,  with  important  privileges 
attached  to  it, — for  the  whole  period  of ^is  natural  life.  This  was 
an  estate  forfeited  from  the  fiamily  of  Linlithgow,  and  vested  in  the 
Crown.  Blackness,  too,  was  within  the  annexed  property,  though 
the  other  was  not.  The  vacancy  had  occurred  by  the  death  of 
Douglas,  Duke  of  Hamilton ;  and  this  grant  was  made  for  the  life 
of  the  grantee.  There  are  other  offices  on  the  civil  establishment 
of  Scotland  held  for  life.  There  is  that  of  Vice-admiral,  held  by 
Lord  Catheart,  with  a  considerable  salary;  and  of  Lord  Lyon 
King-at-Arms,  held  by  the  Elarl  of  Kinnoul,  as  it  had  been  by  his 
fether.  Here  are  three  offices  held  for  life,  with  great  advantages 
attached  to  them,  and  yet  it  is  said  that  any  such  grant  is  utterly 
illegal  and  unconstitutional.  But,  at  present,  I  am  by  no  means 
prepared  to  find  that  the  office  of  chamberlain  of  Ettrick  Forest  is 
different  from  these  three  offices.  It  is  an  old  office.  It  was  known 
before,  and  has  existed  since  the  Union.  No  doubt  it  has  been 
granted  in  various  ways, — sometimes  during  pleasure,  sometimes  also 
for  life.  Here  it  is  a  grant  of  an  office  for  life, — a  part  of  the  civil 
establishment  of  Scotland.  As  I  find  that  there  are  many  others 
granted  for  the  same  period,  am  I  in  a  situation  to  pronounce  this 
one  to  be  illegal  and  unconstitutional ;  and  on  thistidditional  ground, 
too,  that  it  is  an  alienation  of  the  Crown  revenues?  Now,  the  ques- 
tion is,  whether,  without  farther  inquiry,  and  so  far  as  we  are 
enabled  to  judge,  the  practice  before  the  Union  was  to  grant  the 
office  of  chamberlain  for  life,  or  in  fee.  Lord  Meadowbank  has 
called  oar  attention  to  stat.  1685,  c.  9,  and  its  provisions  are  most 
important.  In  reading  it  at  length,  chamberlains  are  mentioned  in 
it  thrice ;  but  in  that  particular  clause  especially  where  they  are 
described  as  either  hereditary  or  for  life,  or  during  pleasure,  the 
practice  of  making  appointments  in  any  of  these  ways  is  positively 
recognised.     Then,  look  at  the  law  as  declared  in  the  Articles  of 
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38.  Uiiion,  Art.  20,  tbat  all  faeritable  offices  anii  jurisdictions,  i 
offices  and  jurisdictions  for  life,  sball  be  '  reserved  ag  they 
'  present  held  by  the  law  of  Scotland.'  I  am  quite  aware 
autbority  of  tbe  case  of  tbe  Earl  of  Sntberland  in  17'21,  and 
representation  to  the  Treasury  by  tbe  fiarons  of  Exchequer, 
and  ScTOpe.  But  they  admitted  that  grants  oi  cliamberiainsl 
life  were  legal  before  tbe  Union,  but  denieil  that  they  wi 
afterwards.  This,  it  is  said,  was  given  as  a  rule  for  the  dir 
of  tbe  Court  of  Exchequer.  But  how  can  I  reconcile  tha 
tbe  fact,  tbat  since  then  the  three  grants  above  referred  to— 
Thomas  Liringstone  and  the  others — for  life,  and  also  two  gra 
life  of  this  very  cbamberlainsbip  of  Ettrick  Forest,  have  pass 
Great  Seal,  on  two  of  which  occasions  there  presided  in  the 
of  Exchequer,  Baron  Norton  in  1812,  and  :Sir  Samuel  Sheph 
1827,  both  eminent  English  lawyers,  and  who,  though  tbe 
this  document  of  Scrope  and  Clerk  lyint;  before  them  for 
direction,  made  no  difficulty  with  regard  to  passing  tbe  gran 
tbat  autbority  to  be  rejected,  combined  as  it  is  with  the  weigl 
to  tbe  Scotch  lawyers  who  held  judicial  situations  in  the  C< 
Exchequer  during  the  same  period, — Chief  Baron  Dundasin 
and  Baron  Hume  in  1627  ?  As  to  tbe  case  of  the  Earl  of  Si 
land,  there  were  in  all  probability  good  reasons  for  objecting 
grant,  without  questioning  tbe  general  powers  of  the  Croi 
make  life  grants;  for  in  the  latter  gobcb  we  have  the  opinid 
these  lawyers  in  their  farour,  without  taking;  jiotice  of  that  ci 
Again,  it  is  sud  here  tbat  the  salary  is  disproportioned  I 
duties  of  the  office;  but  we  do  not  sit  in  this  Court  to  c 
the  power  of  the  Crown  as  to  tbe  salaries  it  may  tbink  fit  lo  b 
00  its  officers.  The  amount  of  the  salary  is  what  we  have  m 
to  do  with.  It  is  not  a  proper  element  of  the  inquiry  befo 
If  it  has  been  granted  in  a  valid  legal  commission,  this  Cou 
no  control  over  its  amount,  or  the  sources  whence  it  is  dei 
for  all  tbat  can  be  said  is,  that  it  exhausts  all  the  funds  pi 
from  Ettrick  Forest^  and  that  the  lordship  of  Dunbar  is  bur 
with  the  de&ciency.  But  though  these  partieulai'  funds  arc  p* 
out  as  a  sort  of  direction  to  the  officers  of  Exchequer,  it  is : 
all  material  out  of  what  EOuree  a  particular  salary  is  payab 
them,  as  they  have  tbe  direcdon  of  all  tbe  hereditary  revenu< 
cannot  hold  it  then  as  a  sufficient  ground  for  cutting  dow 
grant,  that  the  deficiency  of  salary  is  quartered  on  the  lordil 
Dunbar.  With  a  view  to  this  question,  1  bare  looked  inl 
practice  as  to  grants  made  in  favour  of  tiie  Scotch  universitiei 
tbat  before  tbe  statute  was  passed  expressly  auihorisiiig  thi 
*  grants  that  may  be  made  for  civil  purposes  in  Scotland.' 
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retmiis  of  payments  from  Exchequer  on  this  subject  appear  rather  21  Dec.  1838. 
feTonrable  to  the  argument  of  the  pursuers.    Thus,  there  is  a  grant    ^""^V^^ 
in  Queen  Anne's  reign,  of  a  sum  to  be  paid  to  Marischal  College,  statHnd 
Aberdeen,  but  only  *  during  the  term  of  our  natural  life.'     So,  Others  v. 
similar  gprants  made  in  the  following  reign  are  described  as  renewed    ^^^  ^^ 
by  the  successive  Sovereigns  on  their  succession;  and,  in  1812,      -; — 
there  is  one  directed  to  be  paid  <  during  pleasure '  only.    But  I  also  qI^^ 
find  in  these  returns  evidence  of  a  different  kind, — that  sums  were 
granted  absolutely  to  the  universities  for  paying  off  debts,  and  other 
purposes,  in  the  reigns  of  George  III.  and  IV. ;  and  this  was  done 
out  and  out,  with  no  other  condition  than  that  it  should  be  made 
appear  that  the  grants  were  really  applied  to  the  purposes  for  which 
they  were  made.    And  with  regard  to  buildings  in  this  city,  I  recol- 
lect that,  posterior  to  the  visit  of  George  IV.  to  Scotland,  a  grant 
of  L.24,000  was  made  for  the  repair  of  Holyroodhouse,  which 
was  directed  by  the  warrant  to  be  paid  in  four  instalments  out  of 
the  hereditary  revenues  remaining  over  after  the  former  charges 
upon  them  were  defrayed.     After  the  great  fires  here  in  1824,  a 
grant  was  made  of  upwards  of  fourscore  thousand  pounds  from  the 
same  funds,  to  be  paid  in  instalments,  for  the  erection  of  the  build* 
logs  in  which  we  are  now  sitting.     Now,  all  these  things  show 
that  the  Barons  of  Exchequer  never  doubted  that  they  were  bound 
to  issue  these  monies  when  the  proper  royal  warrants  had  been 
sent  down,  without  reference  to  the  circumstance,  whether  the 
Monarch  who  granted  them  was  still  reigning  or  not. 

The  second  branch  of  the  case,  which  I  am  now  come  to,  is, 
that  there  was  a  change  in  the  mode  of  enjoyment  of  the  hereditary 
revenues  on  the  accession  of  George  IV., — that  he  was  limited  by 
the  statutes  then  passed,  and  became  a  mere  liferenter.  But  after 
full  consideration  of  all  the  statutes,  I  have  arrived  at  the  conclusion, 
that  there  is  no  foundation  for  this  position,  but  that  he  stood  ex- 
actly in  the  same  situation  with  his  £either,  with  two  exceptions ; 
that  the  amount  of  pensions  which  he  could  bestow  was  limited  by 
Stat.  50  Geo.  III.  c.  1  il,  and  that,  in  consequence  of  the  growing 
produce  of  the  revenues  of  Scotland,  Parliament  did  enact  that  the 
surplus,  after  supplying  the  purposes  of  the  civil  establishment  in 
Scotland,  was  to  be  carried  to  the  consolidated  fund.  I  do  not 
think  it  necessary  to  go  through  the  statutes,  which  have  been  so 
well  elucidated  by  Lord  Meadowbank.  I  will  only  mention  stat 
I  and  2  Geo.  IV.  c.  31,  and  particularly  direct  attention  to  the 
clause  providing  for  the  surplus  being  carried  to  the  consolidated 
fund;  but  that  was  only — and  the  words  are  important — the  sur- 
plus '  after  defraying  the  whole  charges  thereon,  or  incident  thereto.' 
Here  it  is  expressly  and  emphatically  declared,  that  the  same  right 
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21  Dec.  1838.  settled  Oil  George  II.  was  enjoyed  by  George  III.,  and  then,  thaC 
the  revenues  are  to  be  enjoyed  by  George  IV.  under  the  same  re- 
gulations with  his  royal  father.  This  being  so,  is  not  the  office 
now  in  question  a  part  of  the  civil  establishment  of  Scotland,  and 
is  not  the  salary  a  matter  incident  to,  and  a  charge  upon  these 
funds?  I  need  go  no  further,  and  I  see  no  answer  to  that.  I  think 
there  has  been  a  total  failure  in  making  out  that  the  situation  of 
George  IV.  was  different  from  that  of  his  father  or  of  any  of  the 
Princes  of  the  House  of  Hanover,  with  the  two  exceptions  above 
mentioned.  If  I  am  right  in  this,  it  is  not  at  all  necessary  for  me 
to  go  into  the  statutes.  A  great  change  undoubtedly  took  place 
on  the  accession  of  William  IV.,  who  surrendered  the  whole  of  his 
hereditary  revenues,  and  put  them  at  the  disposal  of  Parliament; 
though  even  then  the  two  Duchies  of  Cornwall  and  Lancaster  were 
completely  excepted,  and  important  saving  clauses  as  to  prior  grants 
were  introduced  into  the  act.  I  may  further  notice,  that  I  have 
derived  some  assistance  in  determining  this  question  from  the  sav- 
ing clause  in  stat.  10  Geo.  IV.  c.  50,  which  must  now  be  held  as 
regulating  the  powers  of  the  Commissioners  of  Woods  and  Forests 
in  the  revenues  of  Scotland.  So  also,  the  clause  in  stat.  3  and  4 
Will.  IV.  c.  69,  as  to  the  removal  of  certain  officers  by  these  Com* 
missioners,  is  very  important.  Keeping  in  view  that  it  was  quite 
competent  for  the  Crown  to  grant  offices  of  chamberlain,  and  othert 
of  a  similar  description,  for  life,  and  that  this  was  a  part  of  the  prac- 
tice and  usage  in  Scotland,  this  clause  must  be  held  as  providing 
against  interfering  with  rights  so  granted.  I  read  the  clause  in 
this  way,  as  applicable  to  the  different  modes  in  which  such  grants 
might  have  been  made.  In  those  persons  who  held  office  during 
life,  their  offices  would  terminate  by  their  death — others  might  re- 
sign, when,  of  course,  the  resignation  would  void  the  office — while 
such  again  as  might  be  appointed  during  pleasure  would  cease  to 
hold  office  when  the  pleasure  of  the  Crown  to  that  effect  should  be 
properly  signified.  I  find  it  impossible  to  deny  effect  to  this  ex- 
press reservation  of  life  grants. 

In  conclusion,  I  have  to  repeat,  that  it  is  only  as  at  presently 
advised,  and  in  absence  of  more  light,  that  I  have  come  to  this  opi- 
nion, in  which  I  cannot  concur  with  the  consulted  Judges. 

Lord  Glenlee. — I  will  not  trouble  your  Lordships  with  many 
words.  All  that  I  have  to  say  is,  that  for  my  own  part,  though  I 
by  no  means  see  the  matter  so  clearly  as  to  concur  in  all  the  rea- 
sons given  by  our  brethren,  1  rather  agree  with  the  opinion  of  Lord 
Mackenzie,  if  I  am  to  concur  explicitly  with  any  of  them.  I 
thought  it  right  to  attend  to  the  nature  of  the  warrant  for  the  let- 
ters-patent, and  the  letters  themselves,  which  comejs  to  the  same 
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thing.     They  require  some  attention;  and  I  find,  that  after  the  21  Dec.  )8d& 
ordinary  clauses  that  might  be  expected  in  the  grant  of  an  office,     ^^V***^ 
the  patent  proceeds  thus,  *  and  his  Majesty,  in  consideration  of  the  sutrand 
'  said  office,  and  out  of  his  royal  favour '  to  Lord  Dunglas,  directs  Others  v. 
an  annuity  or  salary  of  L.dOO  to  be  paid  to  him.     Now,  strictly    |^^  ^c""' 
and  legally,  the  first  part  of  this  patent  might  subsist  as  the  mere      — ;— 
grant  of  an  office,  and  yet  the  patent  be  null  in  so  far  as  granting  e^u"!""  ° 
a  pension  payable  for  a  period  after  his  Majesty's  life ;  for  I  cannot 
bring  myself  to  think  that  the  Crown  ever  had  a  right  to  pay  away, 
by  anticipation,  its  rents  and  revenues,  so  as  to  prevent  them  from 
descending  to  the  next  successor.     In  strict  constitutional  law  this 
is  out  of  the  King's  power.     He  can  only  authorise  such  payment 
during  bis  own  life ;  but  not  after  his  own  right  should  have  ex- 
pired.    I  know  nothing  in  the  constitution  of  Scotland  that  would 
justify  a  grant  of  that  nature ;  and  indeed  it  is  against  all  reason 
that  any  person  can  give  away  what  he  is  not  vested  with  pleno 
jure.     So,  in  assigning  the  hereditary  revenue  to  Parliament  ,the 
King  had  no  right  to  assign  it  in  toto ;  but,  accordingly,  he  assigns 
it  for  his  own  life  only,  and  it  is  given  back  for  his  own  life  only. 
I  therefore  confess  that  it  appears  to  me  that  this  salary  was  really 
a  pension,  and  ultra  vires  of  the  King  to  grant  it  beyond  his  own 
life,  though  I  might  be  inclined  to  hold  that  the  office  might  sub- 
sist independent  of  the  granting  of  the  pension.    But  I  see  no  plea 
on  that  subject,  only  that  the  defender  is  to  hold  the  office  and  keep 
the  pension.    Now,  it  is  so  plain  and  obvious  that  the  office  is  only 
given  for  a  colour  and  pretence  for  the  exercise  of  the  King's  bounty, 
that  the  grant  of  the  salary  being  made  through  an  excess  of  power 
voids  the  office.     The  defender  does  not  lose  his  salary  because  he 
loses  his  office ;  but  he  loses  his  office  because  it  has  been  given  as 
a  colour  for  iT^ension. 

A  great  deal  of  argument  has  been  used  as  to  the  surrender  of 
his  hereditary  revenues  by  George  IV.  It  is  not  at  all  necessary, 
in  my  view,  to  consider  this,  as  I  hold  that  George  IV.,  qua  King 
of  Scotland,  and  independently  of  any  surrender,  had  no  power  to 
grant  this  pension  to  endure  beyond  his  lift ;  and  I  have  not  heard 
it  maintained  that  his  powers  were  extended  or  enlarged  by  these 
transactions  with  Parliament  The  sum  and  substance  of  them 
just  is,  that  he  gives  over  his  revenues  in  consideration  of  a  civil 
list,  and  gets  back  the  Scotch  revenues  as  he  had  them  before ;  but 
under  this  condition,  that  any  balance  that  might  remain  after  the 
charges  imposed  on  them,  or  which  it  was  in  his  Majesty's  power 
to  impose  on  them,  had  been  defrayed,  should  be  carried  to  the 
consolidated  fund.  -  Noipr,  this  leaves  the  question  of  power  just  as 
it  was.    If  he  had  a  right  prior  to  the  statutes  to  make  a  graut  like 
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21  Dec  183a  the  present,  then  he  had  it  still  after  they  were  passed ;  but  if  he 
had  DO  sach  right,  then  this  pension  falls  by  his  death.     I  am 
unwilling  to  enter  into  the  question  with  regard  to  offices.     I  sus- 
pect that  the  rule  as  to  these,  oyer  all  Europe,  originally  was,  that 
morte  mandantis  perit  mandatum.    This  was  the  rule  in  this  coun- 
try;  but  being  found  sometimes  detrimental,  it  was  put  an  end  to 
in  some  cases  sooner  perhaps  than  in  other  countries.     Thus  our 
judges  were  early  put  on  the  footing  of  holding  their  situations  for 
life.    And,  in  fact,  with  regard  to  Scotland,  there  was  a  far  greater 
jealousy  entertained  of  offices  perishing  by  the  death  of  the  King 
who  conferred  them,  than  of  their  continuing  after  his  death.    But 
then  there  are  certain  offices  or  employments, — for  all  offices  are  to 
be  considered  as  employments, — which  cannot  subsist  after  the 
death  of  the  granter.     Such  are  those  inferring  a  special  trust  on 
the  part  of  the  person  employed — as  an  appointment  of  a  person 
to  be  his  Majesty's  tailor,  by  the  King,  could  not  bind  his  suc- 
cessor to  have  his  clothes  made  by  the  same  person.     So  also  ip 
the  case  of  a  chamberlain,  however  well  satisfied  the  King  may  be 
with  one  individual,  his  successor  should  not  be  obliged  to  continue 
the  same  person  in  that  situation.     I  do  not,  however,  mean  to 
enter  into  this  question ;  but,  as  I  have  already  said,  on  the  whole 
I  agree  with  Lord  Mackenzie. 

Lord  Medwyn* — I  was  prepared  to  speak  at  length,  but  shall  now 
only  state  the  results  of  my  opinion,  which  I  do  with  the  greatest 
possible  deference  to  my  brethren  on  the  other  side  of  the  wall. 
And,  in  the  first  place,  I  consider  that  these  acts  as  to  heritable 
offices  do  not  apply  to  this  case.  In  the  next  place^  from  examining 
the  statute  as  to  the  powers  of  Geoi^e  IV.  over  the  hereditary  re- 
venues of  Scotland,  I  think  that  the  words,  ^  during  his  life,'  do 
not  limit  his  powers,  because  they  do  not  apply  to  these  revenues 
at  all.  They  are  applicable  only  to  those  revenues  of  Excise  and 
others,  which  fell  by  the  demise  of  his  predecessors,  and  were  re- 
vived in  successive  reigns.  A  clear  distinction  has  always  been 
preserved  between  these  revenues  and  the  proper  hereditary  re- 
venues of  the  Crown.  *  On  this  point  I  had  come  to  the  same  con- 
clusion with  Lord  Meadowbank,  and  I  am  confirmed  in  it  on  re- 
consideration, after  hearing  his  Lordship.  I  cannot,  however,  bring 
myself  to  consider  this  grant  as  a  proper  exercise  of  the  royal  pre- 
rogative. It  was  just  a  pension,  as  has  been  well  expressed  by 
Lord  Glenlee.  If  it  had  been  a  grant  of  the  office  alone,  with  the 
whole  fees  and  emoluments  attached  to  it,  I  do  not  know  what  I 
should  have  said ;  but  I  think  that  it  is  a  pension  thinly  disgaiaed, 
and  therefore  not  a  proper  exercise  of  the  royal  prerogative  in 
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^ipoiDting  a  chamberlain.    And  I  cannot  separate  the  salary  from  21  Dec.  1839. 
the  oflSce :  they  most  both  go  together.  ^""^V^^ 

This  interiocntor  was  pronounced  by  the  Court,  the  question  of  2.^^^^^^^ 
repetition  being  delayed  for  farther  discussion.    ^  2lst  December  others  v. 

*  18d8u     The  Lords  having  resumed  consideration  of  this  process,  ^^  ^^^^ 

*  with  the  opinions  of  the  consulted  Judges ;  in  respect  of  the      1 — 

*  opinions  of  the  majority  of  the  whole  Judges,  reduce  the  grant  ^"^'s^^^"^ 

*  under  challenge,  and  decern  and  declare  accordingly,  repelling  in 
'  so  far  the  defences  against  the  conclusions  of  the  libel ;  qaoad 

*  ultra  appoint  parties  to  be  ferther  heard  at  the  bar.' 

Subsequently  the  pursuers,  by  a  minute,  withdrew  the  conclu- 
sions for  repetition, — it  being  suggested  from  the  Bench,  that  as 
the  salary,  in  so  far  as  paid  since  the  death  of  George  IV.,  and  now 
demanded  back,  formed  a  debt  due  to  the  Crown,  the  Court  of 
Exchequer  was  the  proper  Court  for  making  that  demand  effectual. 

Lord  Ordinary,  Cumnghame,         Act.  Lord  Advoeuie,  fMurr<af,J  Scl^CleiL  fJRuAtT' 
JkrdfJ  MaUhauL  Alt.  Dean  of  Fan,  (Hopty)  Anderson.  Roderick  Mae* 

haauy  W.  S.  and  Oikttm  jr  Home,  W.  S.  Agents.  T.  Clerk. 

G. 
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No.  XLIV.  22d  December  1838. 

SIR  JAMES  BOSWELL,  Bart.,  Petitioner. 

EhTAIL. — EXCAMBION,  CONTRACT  OF. — ACT  6  AND  7    GUL.  IV. 

c  42. — An  heir  of  entail  presented  a  petition,  tmder  the  above  sta^ 
tuie^foT  authority  to  exeamb  certain  portions  of  his  entailed  lands  Jor 
others  held  by  him  infse^eimple : — Question^  Whether  the  contract  of 
exeambion  should  contain  the  destination^  clauses  irritant^  §*c.  of  the 
deed  of  entailj  or  merely  a  reference  to  it  f  On  the  report  of  the 
Lord  Ordinary  y  the  Court ,  without  intending  to  form  any  precedent 
for  the  form  of  the  contract  under  the  above  act,  ordered  the  destino" 
tion  and  regaining  clauses  of  the  entail  to  be  inserted,  as  the  safest 
course. 

Tfls  act  of  Parliament  6  and  7  Gul.  IV.  c.  42,  §  3,  enacts.  Narrative. 

<  That  notwithstanding  any  prohibitory,   irritant  and  resolutive 

<  dansea  contained  in  any  entail  already  made  and  established,  or 

*  which  may  hereafter  be  made  and  established,  pursuant  to  the 

*  directions  of  the  said  act  passed  in  the  Parliament  of  Scotland  in 
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the  year  1685,  it  shall  be  lawful  for  the  respective  heirs  of  entail 
in  possession  of  any  entailed  lands,  estates,  or  heritages,  having 
made  up  a  feudal  title  thereto,  to  make  exeambion  without  the 
consent  of  any  other  heir,  of  any  portion  of  the  entailed  lands, 
estates,  or  heritages,  for  an  equivalent  in  lands,  estates,  or  heri- 
tages lying  contiguous  to  the  same,  or  to  some  other  part  of  the 
said  entailed  estate,  or  being  convenient  to  be  holden  with  the 
same,  and  whether  the  same  shall  belong  to  himself  in  fee-simple, 
or  to  any  other  person,  and  that  although  the  heritages  to  be 
given  and  taken  in  exchange  may  consist  of  different  descriptions 
of  heritable  property :  Provided  always,  that  notice  of  the  inten- 
tion to  make  such  exeambion  shall,  three  months  previous  to  the 
application  to  the  Court  of  Session,  to  that  effect,  as  herein  after 
required,  be  given  to  the  five  heirs  of  entail,  or  to  the  whole  heirs 
of  entail  if  their  number  be  less  than  five,  of  the  said  entailed 
lands,  estates,  or  heritages  next  in  the  order  of  succession  to  the 
heir  so  applying ;  and  if  any  of  the  said  five  heirs  of  entail  shall 
be  under  age,  or  under  any  mental  or  other  legal  disability,  then 
to  the  legal  guardians,  curators,  or  administrators  of  such  heirs ; 
and  if  three  or  more  of  the  said  five  heirs  shall  be  under  age,  or 
under  any  mental  or  other  legal  disability,  then  to  their  respec- 
tive guardians,  curators,  or  administrators,  and  also  to  the  two 
heirs  next  in  the  order  of  succession,  after  such  five  heirs  who 
shall  be  of  kwful  age,  and  not  under  any  mental  or  other  legal 
disability ;  and  if  any  of  the  said  heirs  to  whom  notice  is  thus 
directed  to  be  given  shall  be  forth  of  the  united  kingdom,  then 
to  the  known  agent  or  factor  of  such  absent  heir  or  heirs  :  And  for 
ascertaining  and  adjusting  the  value  of  the  lands,  estates,  or 
heritages  proposed  to  be  exchanged,  an  application  shall  be  made 
for  that  purpose,  by  the  heir  of  entail  in  possession,  and  feudally 
vested  in  such  lands,  estates,  or  heritages,  after  such  notice  as  is 
herein  directed  to  be  given,  by  summary  petition,  setting  fortli 
the  objects  of  the  said  exeambion,  and  the  advantages  expected 
to  be  derived  therefrom,  to  one  or  other  of  the  Divisions  of  the 
Court  of  Session,  praying  for  such  exeambion :  And  the  said 
Court  shall,  after  proof  made  to  them  of  notice  to  the  heirs  of 
entail  as  aforesaid,  take  into  consideration  the  expediency  of  such 
exeambion,  and  the  other  circumstances  of  or  affecting  the  lands, 
estates,  or  heritages  proposed  to  be  excambed,  and  the  interests 
of  the  succeeding  heirs  of  entail  therein,  and  after  such  notice  as 
18  herein  after  directed  to  be  given,  and  hearing  any  party  having 
a  title  and  interest  to  be  heard,  if  any  such  shall  appear,  shall 
appoint  two  or  more  skilful  persons  to  inspect  and  adjust  the 
value,  and  settle  the  marches  of  the  said  lands,  estates,  or  heri- 
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tages  proposed  to  be  excambed ;  and  upon  receiving  the  report  22  bee.  1838. 
apon  oath  of  such  persons,  and  being  satisfied  of  the  respective  "^-^^v"*^ 
ralaes  of  such  lands,  estates,  or  heritages,  and  of  the  expediency  gygj)!!]** 
of  such  excambion,  the  said  Court  shall  thereupon  give  judgment  Peiiiioner. 
authorising  the*  said  excambion ;  and  thereupon  the  contract  of  ^^~ 
excambion  shall  be  executed,  at  the  sight,  and  with  the  approba^ 
tion  of  the  said  Court,  and  recorded  in  the  Sheriff-court  books  of 
each  of  the  shires  or  stewartry  in  which  the  laod|  or  heritages  to 
be  excambed  are  situated,  and  also  within  three  months  in  the 
register  of  tailzies :  Provided  also,  that  after  hearing  any  party 
having  a  title  or  interest,  and  appearing  as  aforesaid,  it  shall  be 
competent  to  the  said  Court  to  decern  the  expenses  to  be  incurred 
by  such  party  in  such  appearance,  to  be  borne  either  by  such 
party  or  by  the  heir  of  entail  applying  for  the  excambion,  as  to 
the  said  Court  shall  seem  just.'  By  section  fifth  of  the  said  sta- 
tute it  is  enacted,  *  That  all  contracts  of  excambion,  executed  and 
recorded  in  terms  of  this  act,  shall  be  effectual  to  all  intents  and 
pnrposes ;  and  the  land»  or  heritages  given  or  received  in  excam- 
bion shall  be  held  to  be  a  part  of  the  entailed  estate  or  of  the 
entailed  estates  respectively,  and  shall  be  subject  to  all  the  pro- 
hibitory, irritant  and  resolutive  clauses  of  the  entail  or  entaiU,  in 
the  same  manner  as  if  it  or  they  had  been  originally  a  part  of  such 
estate  or  estates  respectively ;  and  the  lands  and  heritages  given 
from  the  entailed  estate  or  estates  shall  from  thenceforth  be  lield 
as  oat  of  the  entail  or  entails  under  which  it  was  previously  hehf, 
and  be  liberated  from  all  the  prohibitory,  irritant  and  resolutive 
clauses  thereof:  Provided  always,  that  no  debt  contracted  by  any 
heir  of  entail  during  the  period  between  the  execution  of  any  such 
contract  of  excambion,  and  the  recording  of  such  contract  in  the 
register  of  tailzies  as  aforesaid,  shallaffect,  or  be  capable  of  affect- 
ing the  lands  contained  in  such  contract,  and  thereby  added  to  the 
entailed  estate :  And  provided  further,  that  if  in  any  such  excam- 
bion as  aforesaid,  there  shall  be  any  excess  of  value  on  either  side, 
not  exceeding  two  hundred  pounds,  such  excess  shall  go  and  be 
paid  to  the  proprietor,  whether  heir  of  entail  in  possession,  or 
proprietor  in  fee-simple,  to  whom  the  lands  of  smaller  value  shall 
be  awarded  ;  and  that  if  any  party  to  any  such  excambion  shall 
give  or  shall  receive  any  consideration  or  value  of  any  kind  whnt-* 
ever,  other  than  the  lands  to  be  exchanged,  or  such  excess  ns 
aforesaid,  not  exceeding  two  hundred  pounds,  such  excambiuti 
shall  be  null  and  void/ 

The  petitioner,  (after  doe  notice,  as  required  by  the  statute,)  as 
heir  of  entail  in  possession,  and  feudally  vested  in  the  estate  of 
Aochinleck  and  others,  contained  in  a  deed  of  entail,  dated  tlie  7th 
VOL.  xiv.  2  b 
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Sir  Jamn 

Boswel)^ 

Petitioner. 

Narrative. 


^Dec.  1838.  of  Aogust  1776,  and  duly  recorded,  presented  a  petition  under  this 
statute  for  authority  to  excamb  certain  portions  of  the  entailed 
estate  for  certain  other  lands  possessed  by  him  in  fee-simple.  Cir- 
cumstances were  stated  with  a  view  to  show  the  advantages  that 
would  be  derived  from  the  excambion.  The  petition  was,  in  terms 
of  the  statute,  intimated  in  the  usual  manner  to  the  substitute  heirs 
of  entail ;  and  the  expediency  of  the  excambion  and  the  value  of 
lands  having  b^en  satisfactorily  ascertained,  the  Court  remitted  the 
case  to  the  junior  Lord  Ordinary  to  see  the  requisite  contract  of 
excambion  adjusted  and  executed. 

Accordingly,  a  draft  of  the  proposed  contract  having  been  pre- 
pared, it  appeared  doubtful,  whether,  under  the  3d  and  5th  sections  of 
the  statute  the  con  tract  should  contain  the  destination,  oondidons,  and 
the  whole  irritant  and  resolutive  clauses  of  the  deed  of  entail ;  of  whe- 
ther, as  the  statute  was  not  imperative  on  that  point,  the  usual  form 
of  a  contract  of  excambion  of  heritable  subjects,  containing  merely 
a  general  reference  to  the  original  entail,  might  not  be  sufficient. 

The  Lord  Ordinary  remitted  to  Mr  Alexander  Dufl^  writer  to 
the  signet,  to  examine  the  contract,  and  to  report. 

After  referring  to  the  several  sections  of  the  statute  on  this  sub- 
ject, the  reporter  stated  it  as  his  opinion  that  the  Court,  with  a  view 
to  protect  the  interests  of  future  heirs  of  entail,  must  have  full  dis- 
cretionary power  to  prescribe  the  form  and  clauses  of  the  contract 
of  excambion ;  and  although  the  statute  does  not  expressly  require 
that  the  destination  and  restraining  clauses  of  the  entail  should  be 
inserted  in  the  contract,  upon  which,  under  the  act,  it  is  not  neces- 
sary to  take  infeftment,  yet,  that  it  was  probably  the  intention  of 
the  Legislature  that  the  usual  clauses  should  be  inserted  in  the  con- 
tract, either  in  the  narrative  of  the  heir's  title,  or  as  component 
parts  of  the  deed,  as,  from  a  variety  of  reasons  stated,  it  might  ad- 
mit of  doubt,  and  give  rise  t6  many  questions,  whether  a  contract  of 
excambion,  not  conceived  in  the  form  prescribed  by  law,  and  cus- 
tomary in  the  practice  of  conveyancers  in  constituting  an  entail, 
would  be  effectual  as  a  strict  entail  by  force  of  the  statute  alone. 
2<//y,  Assuming  that  the  terms  of  the  statute  do  not  limit  the  powers 
of  the  Court  in  framing  the  contract,  and  holding  the  contract,  as 
regards  the  acquired  subjects,  to  be  an  original  entail,  the  Court 
have  generally  advised  the  recital  of  the  various  clauses  of  the  deed, 
and  not  merely  a  special  reference  thereto,  as  the  best  mode 
of  constituting  a  strict  entail ;  and  although  in  some  instances  a 
mere  reference  has  been  held  sufficient,  yet  the  practice  seems 
to  be  uoiform,  in  cases  where  original  deeds  are  framed  under 
the  authority  of  the  Court,  to  insert  the  conditions  and  restrain- 
ing clauses  in  the  deed  itself.     This  form,  on  the .  assumption 
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that  the  contract,  as  regards  the  acquired  subjects  is  an  origioal  82  Dec.  183a 
entail,  seems  to  be  expressly  sanctioned  by  the  16th  and  17th  sec-    .^^^V^^ 
tions  of  the  statute.     The  reporter  concluded  by  suggesting,  (if  ^'J!^^ 
the  Court  did  not  consider  that  their  powers  were  limited  by  the  Petitioner. 
statote  in  regard  to  the  form  and  clauses  of  the  deed,)  that  the  con-  Narrative. 
tract  should  recite  the  destination,  conditions,  provisions,  and  the 
prohibitory,  irritant  and  resdutive  clauses  of  the  entail  of  Auchin*- 
leek. 

The  Lord  Ordinary  (Cuninghame)  verbally  reported  the  case 
to  the  Court,  and  in  concurring  with  the  opinion  of  Mr  Duff,  sug- 
gested, without  meaning  to  form  a  precedent  for  any  case  which 
might  arise  under  the  statute,  that  the  course  pointed  out  by  the 
repoHfer  should  be  followed  as  the  most  expedient  and  safe. 

Lord  Corehoute. — Without  expressing  any  opinion  whatever  as  Opinion  of 
to  the  propriety  and  competency  of  framing  a  contract  of  excambion  ^"'^^' 
different  from  that  here  proposed,  I  should  think  that  the  safest 
comse  is  to  follow  the  advice  given  by  the  Lord  Ordinary,  and  the 
gentleman  to  whom  he  made  the  remit  Nothing  can  be  safer ;  and 
it  is  easy  to  imagine  questions  of  great  nicety  which  might  arise  by 
adopting  other  forms. 

LoTd»  GiUiet  and  Mackenzie  concurred. 

Ijord  Preeideni  absent. 

The  Court  accordingly  approved  of  the  draft  contract  of  excam*  Judgment. 
bion,  as  revised  by  the  reporter. 

Lord  Ordinarfy  CwmgJuam,        Act.  J.  Maamockie,        John  Bowit^  W.  S.  Agent. 
D,  Oerk. 

C.  G.  R. 


FIRST  DIVISION. 

No.  XL V.  22d  December  1838. 

MRS  RACHEL  ANN  FORBES  or  WATSON 

CARNEGY,  Petitionbr.  ♦ 

Tutor-nominate.  —  Powers,  Special.  —  Leases.  —  Nobilb 
Officium. — Circumstances  in  which  the  Court  graxded  powers 
to  ike  tutar'4umiinate  of  a  pupil  heir  qfentaily  to  grant  leases  for 
nineteen  years^  being  for  a  period  beyond  the  endurance  of  the  office 
of  tutory. 

2b  2 
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Mrs  Rachel 
Aon  Forbes 
or  Watson 
Carnegy, 
Petitioner. 

NarratiTe. 


22  Dec.jsdfi.  The  late  Patrick  Watson  Carnegy  of  Lower  and  Turin,  by  deed 
of  settlement,  dated  19th  September  1834,  and  codicils  thereto 
annexed,  dated  11th  February  1837  and  19th  February  1838, 
appointed  his  wife,  the  petitioner,  sole  tutor  and  curator  to  their 
infant  son,  Patrick  Alexander  Watson  Carnegy,  on  which  office 
she  entered  in  common  form. 

The  estate  of  Lower,  to  which  the  son  succeeded  as  heir  of  en- 
tail, contained  several  farms,  the  leases  to  which  would  expire  du- 
ring the  years  of  his  pupillarity,  and  particularly  that  of  Balma- 
shanner,  at  Martinmas  1839.  From  the  report  of  a  land  surveyor,: 
it  appeared  that  the  yearly  rent  of  that  farm  would  be  L.351,  Os* 
6d.,  if  let  on  a  lease  of  nineteen  years ;  but  if  let  on  a  lease  of 
shorter  endurance,  20  per  cent,  must  be  deducted  from  the  rent ; 
and  even  at  that  reduced  rent  it  was  thought  that  it  would  be  no 
easy  matter  to  find  an  eligible  tenant. 

Although  the  entail  authorised  the  heir  in  possession  to  grant 
leases  of  nineteen  years'  endurance,  yet  the  petitioner,  as  tutor, 
having  no  power  to  grant  them  for  a  period  exceeding  the  term  of 
her  office,^' presented  this  petition,  craving  the  Court  to  ^  grant 
warrant  to,  and  authorise  and  empower  the  petitioner,  as  tutor  to 
her  son,  to  let  the  said  farm  of  Balmashanner,  and  such  other 
farms  upon  the  estate  of  Lower  as  may  come  out  of  lease  during 
her  son's  pupillarity,  on  a  lease  or  leases  for  the  period  of  nine- 
teen years,  and  that  either  by  public  roup  or  private  bargain,  as 
may  be  most  expedient  and  advantageous  to  the  said  estate ;  or 
to  do  otherwise  in  the  premises  as  to  your  Lordships  may  seem 
proper.* 
The  Courts  after  remitting  to  the  junior  Lord  Ordinary,  and 
there  being  no  opposition,  granted  the  prayer  of  the  petition. 


Judgment* 


Act.  ManhalL         J.  P.  Bertrtm,  W.  S.  Agent. 


N.  Clerk. 

C.  G.  R. 


FIRST  DIVISION. 


No.  XL VI. 


22d  December  1838. 


GEORGE  TURNBULL,  W.  S.  Pbtitionbb. 


FactoeLoco  TuTORisBT  Loco  Absbntis. — POWBRS,  SpeciaI" 

« 

TiTLBS,  MAKING  UP  OF. — DISCHARGE. 
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Thb  petitioner  was  appointed  factor  loco  tutoris  et  loco  absentia  89  Dee.  18S8. 
to  Thomas  Pitcaim,  residing  in  Van  Dieman's  Land,  who  was  pro-  J-v;-' 
prietor  of  the  seyenth  part  of  the  estate  of  Baldinny,  and  of  the  third  peUtloner. 
part  of  an  heritable  debt  for  L,200.      The  superior  of  the  said 
lands  demanded  an  entry  from  Pitcaim,  and  the  debtor  in  the  bond 
had  intimated  his  willingness  to  pay,  on  receiving  a  valid  discharge. 
The  petitioner  therefore  prayed  for  authority  <  to  make  up  titles 

*  in  the  person  of  the  said  Thomas  Pitcaim  to  the  said  lands  and 
^  heritable  debt,  and  for  that  purpose  to  sign  claims  of  service,  and 
<  to  discharge  the  said  debt  on  payment  thereof;  or  to  do  other- 

*  wise  as  to  your  Lordships  shall  seem  meet/ 

After  the  usual  intimation,  and  there  being  no  opposition,  the 
Court  granted  the  prayer  of  the  petition. 

Act.  A,  Andgr$<m,        Porty,  Agent.         P.  Clerk. 

C.  G.  R. 


SECOND  DIVISION. 
No.  XL VII.  22d  December  IS3S. 

PETER  BEGBIE 

affainst 

ALEXANDER  DICKSON. 

Bankrupt. — Sequestration. — In  a  joint  application  for  seques^ 
tratian  by  a  bankrupt j  with  consent  of  a  creditor^  under  stat,  54 
Geo.  III.  c.  137,  §  18,  how  far  [/roduction  of  the  grounds  of  debt 
is  requisite. 

This  was  a  joint  application  for  sequestration,  under  §  18.  of  stat. 
54  Geo.  III.  c.  137,  by  the  petitioner,  with  the  concurrence  of  a 
creditor  to  the  extent  of  L.102,  who  produced  an  account,  (con- 
taining the  items  of  which  his  claim  was  composed,  one  of  which 
was  a  sum  in  a  bill,  and)  closed  by  this  attestation  by  the  petitioner : 
^  I  acknowledge  the  foregoing  account  to  be  correct.  Peter 
*  Bbgbie.'     But  the  bill  was  not  produced. 

Objected  by  the  respondent,  that  the  requisites  of  the  statute 
were  not  complied  with.  Sect.  18.  refers  back  to  sect.  15,  which 
provides  for  sequestration  without  the  debtor's  consent,  and  re- 
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28  Dec.  l8Sa  quires  the  creditor  to  make  *  production  of  the  grounds  of  debt, 
^  or  a  copy  of  the  account  signed  by  the  party  to  whom  it  is  due  f 
and  an  oath  to  the  verity  of  the  debt,  and  belief  of  .the  debtor's 
falling  under  the  statutory  description ;  2  BdTs  Cam.  323 ;  Lizars 
V.  Burke,  20th  June  1835. 


Begbie  v, 
Dickson. 


Opinion  of 
Court. 


Judgment. 


Answered — That  there  is  a  difference  between  the  two  sections, 
the  words  of  sect.  1 8.  being  merely,  ^  and  oath  being  made  as  above 
<  to  the  verity  of  these  debts.'  But,  moreover,  the  attested  account 
produced  is  a  sufficient  compliance  with  the  statute  hoc  statu,  and 
the  bill  is  now  ready  to  be  produced. 

Lard  Medtoyn. — The  cases  are  different  where  the  bankrupt 
himself  applies  for  sequestration,  and  where  he  does  not.  In  the  lat- 
ter case  the  creditor  is  bound  to  make  good  his  claim  of  debt.  But 
that  is  not  so  essential  where  the  bankrupt  makes  the  application 
himself,  and  so  admits  his  insolvency.  Still  the  application  must 
be  supported ;  and  wherever  the  concurriug  creditor's  debt  is  pro- 
perly objected  to,  as  has  been  done  here,  he  is  bound  to  make  it 
good. 

The  Caurt  granted  the  petition. 


Act.  Cowan.  Alt  A.  APNeiU. 

Taybr,  S.  S.  C.  Agents. 


MaemioA  4*  <Z^hm^  W.  S.  md  Jomm 

G. 


FIRST  DIVISION. 


No.  XLVIII. 


I5ih  January  1839. 


PETER  BEGBIE 
againk 

ALEXANDER  DICKSON. 


Process. — Reclaiming  Note. — Bankrupt. — Trustee. — Title 
TO  PURSUE. — A.  presented  a  peiitianj  with  the  requisite  concurrence^ 
for  sequestratian  of  hie  eetatesy  which^  after  opposition  by  JB.,  was 
awarded.  In  the  interim  B.  obtained  decree  in  absence  against  A.f 
whOf  on  the  same  day  that  sequestration  had  been  awarded^  boxed 
a  reclaiming  note  to  be  reponed. — Hdd^  that  the  case  must  be  supers 
Sided  tiU  the  trustee  should  sist  himself. 
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Bbobie  presented  a  petition  for  sequestration  of  his  estates,  with  15  Jan.  1839. 
eoncnrrence  of  a  creditor  of  the  requisite  amount,  which,  after  be-  J^^^""^^^*^^ 
ing  opposed  by  the  respondent,  was  awarded  on  the  22d  of  Decern-  DicksonJ 
ber  1838.     (See  preceding  case,  p.  389.)     On  the  18th  of  De- 
cember decree  in  absence  had  been  pronounced  against  Begbie  in 
an  action  at  the  instance  of  the  respondent,  against  which,  on  the 
21st,  he  presented  a  reclaiming  note  to  be  reponed,  which  was 
boxed  on  the  22d. 

When  the  note  was  moved  this  day  (I5th  January  1839)  in  the 
single  bills,  it  was  objected,  that  it  was  incompetent  to  write  an^ 
thing  on  the  reclaiming  note  nntil  the  trustee  was  sisted,  or  caution 
found  by  the  bankrupt;  and  that  it  was  the  practice  to  sist  proceed- 
ings when,  at  any  stage  of  the  cause,  the  Court  were  certified  that 
sequestration  had  been  awarded. 

Answered — The  object  of  the  respondent  was  to  create  delay, 
in  order  that  he  might,  at  the  election  of  a  trustee  next  day,  claim 
on  his  decree  as  constituting  his  debt ;  that  as  the  note  was  com- 
petent when  presented,  no  subsequent  proceedings  could  affect 
it;  but  that  the  Court  should  remit  to  the  Lord  Ordinary  to  re- 
pone  in  common  form,  when  the  motion  of  the  respondent  could  be 
made. 

Lord  President, — Nothing  can  be  done  by  a  party  after  he  has  Opinion  of 
become  bankrupt,  by  a  sequestration  of  his  estates,  till  his  trustee  ^*^^ 
is  sisted  to  take  up  the  case,  or,  on  the  refusal  of  the  trustee,  till 
security  be  found  by  the  bankrupt.     In  the  meantime,  therefore,  I' 
think  we  must  supersede. 

Lord  Mackenzie. — I  agree  with  your  Lordship,  that  nothing  can 
be  done  in  a  case  by  the  party  after  sequestration  has  been  awarded, 
until  it  be  known  whether  the  trustee  is  or  is  not  to  sist  himself. 
Although,  at  the  same  time,  I  must  say,  that  abuse  may  possibly  be 
made  of  this  rule. 

Lord  Corehome. — I  incline  here  to  follow  the  general  rule.  I 
baye  never  seen  a  case  of  a  move  of  any  kind  being  allowed  by  the 
party  after  sequestration  until  the  trustee  appeared. 

Lord  Gillies  concurred. 

The  Courts  accordingly,  superseded  to  allow  the  trustee  time  to  judgmmt. 
sisl  himself. 

Act  J.  (kwen.         Alt.  A,  M^NtUL         MwatHoah  jr  DwA^  W.  S.  and  J.  Tt^br, 
S.  S.  C.  Agenti.        B.  Clerk. 

C.  G.  R. 
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FIRST  DIVISION. 

No.  XLIX.  I5th  January  1839. 

ANDREW  MELROSE  and  Company 

against 

JAMES  BLACK. 

Accommodation  Bill.  —  Bankrupt,  —  Interest. — A.,  who  al- 
leged he  was  in  advance^  granted  accommodation  bilh  to  B,^  who  in* 
dor&ed  to  him  bills  to  the  same  amount  in  security.  After  various 
renewals^  A,^  on  account  of  B^s  bankruptcy ^  retired  his  own  accep- 

,  tances.  The  security  bill  liaviny  been  previously  dishonoured  when 
due,  A.  brought  an  action  against  the  acceptor  thereof — held,  that 
interest  was  due  from  the  date  of  its  dishonour  ^  and  not  merely  from 
the  date  of  A.'s  retiring  his  acceptances  to  B,,  as  the  interest  from  tlie 

.  former  date  was^  equally  with  the  principal,  a  part  of  A,^s  security, 

NarraUve.  In  October  1835,  the  pursuers,  who,  as  was  alleged,  bad  previously 
advanced  considerable  sums  to  the  firm  of  Thomas  and  John  Black, 
merchants  in  Leitfa,  agreed  to  make  a  farther  advance  of  L.800  to 
them,  provided  they  received  security  to  that  extent  Messrs  Black 
liaving  agreed  to  give  the  requisite  security,  the  pursuers  granted 
to  them,  for  their  accommodation,  four  bills  for  L.200  each,  which 
were  discounted,  and  the  proceeds  received  by  the  Messrs  Black* 
On  the  other  hand,  they  indorsed  to  the  pursuers  four  bills  for 
L.200  each,  one  of  which,  dated  12th  October  1835,  and  payable 
six  months  after  date,  was  accepted  by  the  defender.  It  was  al- 
leged by  the  pursuers,  (but  denied,)  that  these  bills  were  placed  in 
tlieir  hands  in  security  of  the  balance  which  might  ultimately  be 
due  to  them  by  the  Messrs  Black.  The  defender,  on  the  other 
hand,  alleged  (although  the  pursuers  did  not  admit  it)  that  the  pur- 
suers knew  that  his  was  an  accommodation  bill,  and  was  granted 
without  value. 

The  bills  granted  by  the  pursuers,  after  several .  renewals,  fell 
due,  and  were  retired  by  them  on  the  27th  January,  6th  and  i4th 
February  1837,  respectively.  On  the  22d  of  November  preceding, 
Messrs  Black  became  insolvent,  and  their  estates  were  sequestrated 
on  the  16th  of  December  thereafter.  On  the  2d  of  March  1837, 
the  pursuers  lodged  a  claim  in  the  sequestration  for  L.1755  : 6  :  8, 
including  the  amount  of  the  retired  bills;  and  in  their  affidavit  they 
siuted  that  they  held  no  security  for  the  said  sum,  except  the  four 
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bilb  which  had  been  indorsed  to  them,  which  they  did  not  consider  16  Jan.  1839. 
themselves  bound  to  deduct,  as  Messrs  Black  were  the  primary  -TT^^V^ 
debtors  for  the  amount  claimed.     The  sequestration  was  brought  Co.  «.  Black. 
$o  a  close  by  a  composition-contract  of  5s*  6d.  in  the  pound,  which,  ^     T 
according  to  the  statement  of  the  pursuers,  was  concluded  on  the 
understanding  that  they  were  to  draw  a  composition  corresponding 
to  the  amount  of  their  claim.     Thereafter  the  pursuers  received 
payment  of  L.400,  being  the  amount  of  two  of  the  bills  indorsed 
to  them,  of  L.40,  as  a  dividend  upon  a  third,  and  of  L.100,  being 
a  payment  by  the  defender  to  account. 

After  much  correspondence  between  the  agents  of  the  parties, 
the  pursuers,  in  August  1837,  raised  the  present  action  for  payment 
of  L.1 12 :  17  :  1^,  being  the  balance  still  due,  with  interest  from 
the  date  the  bill  fell  due  till  the  24tb  of  July  preceding.  After 
the  ca<^  was  called  in  November  following,  the  defender  paid  the 
balance  of  the  principal  sum ;  so  that  the  question  related  entirely 
to  the  period  from  which  interest  should  be  calculated.  The  pur- 
suers averred,-  that  even  although  they  received  payment  of  the  in- 
terest as  concluded  for,  there  would  still  be  a  deficiency  of  L.  142 
from  the  amount  of  the  bills  granted  by  them  for  Messrs  Blacks' 
accommodation.  The  defender  was  willing  to  pay  the  interest 
from  the  27th  of  January  1837,  when  the  pursuers  had  retired  the 
first  bill  which  they  had  granted,  as,  according  to  bis  allegation, 
they  were  then  for  the  first  time  in  advance  to  the  Messrs  Black. 

The  pursuers  pleaded — That,  in  the  circumstances  stated,  the  Pursuers^ 
defender  is  liable  for  interest  on  his  bill  for  L.200  from  the  time  ^'^*'* 
that  bill  fell  due,  so  long  as  the  pursuers  have  not  received  full 
payment  of  the  L.800  :  19  :  10,  in  security  of  which  that  bill  was, 
inter  alia,  placed  in  the  pursuers'  hands. 

The  defender  pleaded — Interest  is  only  due  on  the  defender's  Defender's 
accommodation  bill  from  and  after  the  27th  January  1897,  being     *^' 
the  first  date  of  the  pursuers'  advance. 

The  Lord  Ordinary,  on  11th  July  1838,  pronounced  the  follow* 
iug  interlocutor : 

*  The  Lord  Ordinary  having  heard  the  counsel  for  the  parties,  and  Lord  Ordi- 

<  considered  the  record,  finds,  .that,  as  the  principal  sum  concluded  j'^y'*^'"'^'' 
^  for  was  paid  before  the  defences  were  lodged,  it  is  unnecessary  to 

'  decide  that  part  of  the  case ;  sustains  the  defence  that  interest  ia 

<  only  due  from  and  after  the  27th  day  of  January  1837 ;  finds, 

*  that  the  interest  due  from*,  this  date,  and  for  which  the  defender 

*  is  liable,  is  L.5  :  8 :  8,  which  he  offered  in  the  defences,  and  was 
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15  Jan.  1839.  <  afterwards  consigned ;  authorises  the  pursuers  to  get  up  this  con* 
Vsigned  sum,  and  decerns/ 


Melrose  and 
Co.  V.  Black. 

Puisuers* 
Pleas. 


Defender's 
Pleas. 


The  pursuers  reclaimed  and  argued — By  law  a  bill  bears  interest 
from  the  date  it  falls  due,  from  which  period,  although  granted  in 
security  of  money  adirancedi  it  is  a  good  document,  both  for  prin- 
cipal and  interest.  The  date  of  the  advances  does  not  affect  this 
principle,  as  from  that  moment  the  credit  of  the  party  is  engaged, 
although  the  bill  may  not  be  put  in  suit  till  the  advances  are  made* 
That  they,  in  truth,  were  in  advance  to  Messrs  Black  from  the 
date  of  the  accommodation,  as  they  had  given  an  equivalent  to  them 
by  their  own  bills,  which  they  had  been  at  the  expense  of  retiring 
on  the  Blacks'  bankruptcy. 

Annoered^-^The  bill  could  only  be  put  in  force  after  the  date  of 
the  advance ;  and  as  till  then  it  was  only  a  security,  interest  must 
run  from  that  date* 


Opinion  of 
Court 


Lord  Mackenzie. — I  own  I  have  great  difficulty  in  agreeing  with 
the  interlocutor  of  the  Lord  Ordinary.  A  security  for  L.dOO  is 
gfranted ;  and  it  is  not  denied  by  the  defender  that  interest  is  due 
on  his  bill,  for  he  admits  this  demand  as  correct  in  point  of  law,  by 
offering  to  pay  interest  from  a  certain  date.  But  I  cannot  get  the 
better  of  the  argument  of  the  pursuers,  that  the  interest  was  neither 
more  nor  less  than  a  part  of  the  security  they  held.  Now,  once 
you  hold  that  point  as  fixed,  I  cannot  see  why  that  well-known 
principle  of  law,  that  interest  is  due  from  the  date  of  the  dishonour 
of  a  bill,  can  be  prevented  from  operating  here,  and  that  the  inte- 
rest is  only  to  run  from  the  period  of  advance  in  January  1837* 
The  defender  has  not  stated  any  distinct  principle  of  law  for  sepa- 
rating the  interest  from  the  principal  in  the  bill  accepted  of  by  the 
pursuers  in  security*  It  appears  to  me,  that  till  the  L.800  is  paid, 
the  whole  security,  interest  as  well  as  principal,  must  stand  good. 

Lord  Corehoiue. — I  confess  I  view  this  question  in  the  same  light* 
There  is  here  a  bill  for  L.200  carrying  interest,  and  given  in  seco- 
rity  of  an  advance*  It  appears  to  me  to  be  of  no  consequence  when 
the  bill  was  given,  or  whether,  at  the  time,  the  pursuers  were  or 
were  not  in  advance,  by  retiring  the  bills  which  they  had  granted 
for  the  accommodation  of  the  Blacks*  At  all  events,  when  in  ad- 
vance, do  they  not  hold  the  bill  of  the  defender  in  security  of  the 
advance  of  the  interest  ?  It  is  clear  that  if  they  do  not  get  the  in- 
terest from  the  date  of  the  dishonour  of  the  bill,  they  do  not  get  the 
security  for  which  they  stipulated.  libannot,  therefore,  restrict 
the  claim  of  the  pursuers  to  the  interest  from  the  date  of  the  ad- 
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yanoe.    The  interest  is  due  ex  lege  from  the  date  when  the  bill  IS  Jan.  18S8. 
falls  doe,  and  the  question  is,  indemnity  or  no  indemnity  ?  This  is    ^*^V^^ 
the  principal  point,  as  stated  by  |pord  Mackenzie,  and  I  agree  with  ^  ^  ^^, 
him  that  there  can  be  no  indemnity  if  yon  disallow  the  interest      - — 
from  the  date  of  the  dishononr.   Nor  can  I  see  how  we  are  to  sepa-  ^^Jl^ 
rate  the  interest  due  on  the  bill  from  the  principal  sum. 

Lord  Gillies, — I  concur  in  the  opinions  which  have  been  deliver- 
ed by  your  Lordships.  The  pursuers  claim  interest  from  the  date 
of  the  dishonour.  In  my  opinion  they  are  entitled  to  it,  because 
they  paid  the  interest  on  the  bills  which  were  due  by  the  defend- 
ers, and  which  the  pursuers  retired;  and  thus  the  interest  now 
claimed  just  comes  in  place  of  that  which  was  included  in  the  other 
bills  paid. 

Lard  President. — I  am  of  the  same  opinion*  Interest  follows  on 
a  bond  or  bill  from  its  date,  and  how  is  the  claim  for  it  in  this  case 
fo  be  limited  to  the  period  of  advance?  If  I  take  an  assignation  to 
a  bond  or  bill,  would  the  debtor  be  entitled  to  say  to  me,  *  Yon 
*■  shall  only  have  interest  from  the  time  you  acquire  right  to  the 
<  bond ;'  that  is,  from  the  date  of  the  assignation  ?  That  would 
never  do,  for  in  this  way  the  amount  of  interest  would  depend  on 
the  date  when  the  party  acquired  right  to  the  security. 

The  Court  unanimously  altered  the  Lord  Ordinarjr's  interlo-  judgment 
enter. 

Lord  Ordinwry,  Coekburn.  Act.  Sol,'Gm,  (Byikmjkrd^)  Dma.  Alt.  G.  Q. 

JEM  Vf.  JchM$Um».  John  BoberUtm,  S.  L.,  and  Tkomu  Johutam^  S.  &  C 


Agents.         iVl  Clerk. 


C.  G.  R. 


SECOND  DIVISION. 

No.  L.  I5th  January  1839. 

CHARLES  CUNINGHAM 

against 

KENSINGTON  LEWIS  and  Others. 

Trust. — Bankrupt. —  Judicial  Factor. — A  bankrupt  haohig 
executed  a  trust-deed  for  behoof  of  his  creditors  to  tfiree  trustees^  a 
majority  being  a  quorum^  and  two  of  them  having  resigned,  and  all 
the  creditors  not  having  acceded  to  the  trust,  an  application  by  the 
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15  Jan.  j83l]>.      third  trmtee^for  the  appointment  of  a  judicial  factor  to  carry  on  the 
y^^T^'^^        trmtf  dismissed  as  incompetent, 

Cuningnaro  v.  ' 


Lewis  and 
Others. 

Man  alive. 


Sir  W.  C.  Anstruther,  after  having  contracted  a  large  amount 
of  debt,  and  been  rendered  notour  bankrupt  in  1834,  executed,  on 
)dth  June  .1836,  a  trust-deed  for  behoof  of  his  creditors,  in  order 
to  place  his  funds  and  estates  under  a  general  plan  of  management, 
and  save  the  expense  arising  from  his  creditors  adopting  separate 
•proceedings.  The  trustees  were,  tlie  petitioner,  Sir  James  Gibsonr 
Craig,  and  Mr  Fearn,  a  majority  being  a  quorum;  and  vacancies 
occasioned  by  death  or  resignation  were  to  be  filled  up  by  the  credi- 
tors. The  deed  was  not  delivered  to  the  creditors  till  April  1837; 
but  the  trust  was  acceded  to,  and  the  deed  of  accession  thereto 
-was  subscribed  by  the  majority  of  them.  The  deed  of  accession 
•provided  for  a  supersedere  of  diligence  against  the  truster,  and  for 
the  payment  of  an  annuity  to  him.  It  also  expressly  provided,  that 
in  the  event  of  any  of  the  creditors  refusing  to  accede,  and  taking 
separate  measures,  the  same  right  should  be  open  to  the  other  ere* 
ditors. 

Sir  James  Gibson- Craig  and  Mr  Fearn  having,  at  the  very  com- 
mencement of  the  trust,  disagreed  with  the  petitioner  as  to  the 
course  of  management  to  be  followed,  resigned  as  trustees ;  upon 
which,  on  the  ground  that  the  trust  had  thereby  become  inopera- 
tive, and  that  the  Court  were  entitled  to  interfere  to  set  it  again 
in  motion,  (Sheriffs,  24th  Jan.  1829,)  the  present  application  was 
made,  praying  the  Court  *  to  appoint  the  petitioner  to  act  as  trus- 
^  tee  or  judicial  factor  in  execution  of  the  trust,  and  with  the  powers 

*  given  by  the  trust-deed  to  the  trustees  appointed  under  it,  or 

*  such  other  person  as  to  your  Lordships  may  seem  proper.'  The 
application  was  supported  by  Sir  W.  C.  Anstruther  himself,  but 
was  opposed,  as  incompetent,  both  by  the  acceding  and  non-acceding 
creditors,  the  latter  of  whom  were  in  the  course  of  adjudging  the 
truster's  estates. 


Opinion  of 
CourU 


Lord  Meadowbank. — I  am  for  dismissing  the  petition  as  incom- 
petent 

Lord  Medwyn, — I  entirely  concur.  It  was  no  doubt  very  right 
in  the  petitioner  to  endeavour  to  support  this  trust  But,  consider- 
ing the  opposition  made  by  the  creditors,  and  that  an  application  of 
this  nature  is  rather  unusual,  it  would  be  improper  for  us  to  set  the 
machinery  of  this  trust  in  motion  by  appointing  a  judicial  factor. 
Where  a  trust  has  been  in  actual  operation,  and  is  obstructed  by 
the  trustees  differing,  or  from  some  cause  or  other,  it  may  be  proper 
to  appoint  a  factor  to  carry  it  through.     But,  in  a  case  like  this. 
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where  there  is  a  doubt  whether  the  trust  could  be  constituted,  as  15  Jan.  1839. 
the  accession  of  the  creditors  is  disputed,  if  it  is  wished  to  brin^     Ws^-^i** 
the  trnst  into  operation,  the  proper  course  should  be  to  raise  a  Kenstngum  ^' 
declaratory  acdon.  Lewis  and 

Lord  Glenlee. — I  am  entirely  of  the  same  opinion.     The  case  of    '  ^^' 
Sheriffs  just  shows  the  impropriety  of  the  present  application.  Opinion  of 
There  was  no  doubt  in  that  case  of  the  power  of  the  truster  to    ^^^ 
make  a  trust,  with  such  provisions  as  he  should  think  fiti   The  trust 
had  gone  on  for  some  time,  and  various  people  had  had  the  benefit' 
of  it,  and  advances  had  been  made  by  the  trustee,  who  at  length 
died.    In  these  circnmstances,  no  doubt  was  entertained  of  the  pro- 
priety of  an  appointment  of  a  factor,  and  the  only  question  was  as 
to  who  should  be  factor.    But,  in  this  case,  whether  under  the  pre- 
sent petition,  or  in  a  declaratory  action,  it  is  quite  different,  as  the 
qaestion  of  right  is  at  issue,  whether  this  person  could  make  a  trust 
at  all  without  the  consent  of  all  his  creditors. 

Lard  Jastice-Ckrk  absent. 

The  Court  unanimously  dismissed  the  petition  as  incompetent     Judgment. 

Ad.  RoberUtm,  Thomson,  Alt.  Dean  ofFac  {Hope,)  SoL-Gen,  (Rulherfitrd,) 

G.  G.  BeO,  Wood,  Speurs,  Penn^,  Cunmghame  j-  Bell,  W.  S.  W,  Hunti 

W.  S.  Smiih  jr  Kvmear,  W.  S.  and  J7.  G,  Diekeon,  W.  S.  Agento. 

G. 


SECOND  DIVISION. 
Ne.  LI.     .  16M  January  1839. 

WILLIAM  MACKENZIE,  W.  S. 

against 
JAMES  MACLEOD. 

Trustee. — Accountant.— Cfrcttm^ayic^^  m  which  the  employment 
of  an  accountant  to  make  up  trust^accounts  not  held  a  fitting 
charge  against  the  tnut'^state. 

The  pursuer  was,  along  with  others,  appointed  trustee,  and  tutor 
and  carator  to  the  defender,  by  his  father.  He  acted  as  such,  tind 
also  was  agent  for  his  co-trustees.  The  defender's  interest  in  the 
succession  under  their  management  consisted  of  the  estate  of  Atta- 
dale,  of  L.300  a-year  in  value,  burdened  with  a  debt  of  L.1000« 
There  was  a  resident  factor  in  the  country  to  look  after  the  estate 
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16  JaD.  1839.  and  receive  the  renta.  No  accounts  of  bis  intromissions  were  ren- 
^"^W^^    dered  by  tbe  parauer  to  the  defender  for  a  period  of  ten  years, 

Macleod**^  ^*  while  the  pursuer  during  that  time  made  an  annual  charge  of  L.8)  8s» 
for  managing  the  business  of  the  trust.  On  the  defender's  attain* 
ing  majority,  tbe  pursuer  employed  Mr  Mansfield,  accountant,  to 
prepare  the  accounts  from  tbe  entries  in  the  pursuer's  books.  The 
present  action  concluded  inter  alia  for  the  sum  of  L.90,  the  amount 
of  the  fee  paid  to  the  accountant  for  that  employment.  The  Lord 
Ordinary  having  found  the  pursuer,  in  the  drcumstances,  entitled 
to  one-half  thereof,  on  a  reclaiming  note,  the  Court  disallowed  it 
in  toto,  holding  that  it  was  the  pursuer's  duty  to  have  prepared  the 
accounts  himself  annually,  without  requiring  the  assistance  of  an 
accountant,  this  case  being  quite  different  from  that  of  Montgo- 
merie  v.  Wauchope,  4th  June  1822,  where  the  employment  of  an 
accountant  by  trustees  had  been  sanctioned  as  a  fitting  charge  against 
the  trust-estate.  There  was  a  farther  question,  as  to  whether  the 
defender  had  acquiesced  in  the  preparation  of  the  accounts  by  Mr 
Mansfield ;  but  the  Court  neld  that  there  was  not  sufficient  evi- 
dence of  this  to  bind  the  defender. 

Lord  Ordinary,  Jeffrty,  Act.  Anderson.  Alt.  M'NeiU,  Penney*  PtBrty^ 

And  Roy  ^  Wood,  W.  S.  Agents. 

G. 


FIRST  DIVISION. 

No.  LII.  \%th  January  1839. 

The  Rev.  ALEXANDER  MAXTON  and  Others,  Partners 

OF  THE  Australian  Compant, 

against 

ROBERT  BROWN,  Manager,  and  Others,  Directors 

and  Partners  of  the  said  Company. 

CoPABTNBRTy  CONTRACT  OF. — CONSTRUCTION. — CLAUSE. — DbL 

crbdbrb  Commission. —  Terms  of  the  contract  of  a  jomt-stock 
trading  company^  which  toere  held  not  to  authorise  the  directors  in 
taking  goods  on  commission  from  merchants  at  home,  and  guaran- 
teeing to  the  consigners  the  sales  made  by  the  foreign  agents  of  the 
company. 
Obiter. — Every  species  of  trade  not  expressly  permitted  by  a  tra^ 
ding  contract  must  be  considered  €ts  prohibited. 
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In  the  year  1822  various  individuals  having  projected  the  formation  18  Jan.  I8S9. 
of  a  company  for  the  purpose  of  conveying  goods  and  passengers    ^""^W^ 
between  Crreat  Britain  and  the  colonies  of  New  South  Wales  and  o^nio?" 
Van  Dieman's  Land,  circulated  a  prospectus,  dated  dlst  October  Brown  and 
of  that  year,  (being  the  date  when  the  copartnery  was  to  com-     ^  ^"' 
mence,)  stating  the  object  and  business  of  the  company.  Narrative. 

The  formal  contract  which  was  afterwards  executed,  proceeded  on 
the  narrative  of  the  great  national  advantages  to  be  derived  by  fa- 
cilitating the  intercourse  between  this  country  and  the  British  co- 
lonies, particularly  New  South  Wales  and  Van  Dieman's  Land, 
the  excellence  of  the  soil  and  climate  of  which  are  universally 
acknowledged,  and  its  trade  and  agriculture  are  admitted  to  be  pro- 
per objects  for  public  encouragement.  The  persons  afterwards 
named  accordingly  resolved  to  unite  and  associate  themselves  into 
a  society  or  company  for  the  purpose  of  effecting  the  regular  and 
apeedy  maritime  conveyance  of  goods  and  passengers  between  Great 
Britain  and  the  colonies  above  mentioned. 

The  first  article  of  the  contract  fixes  its  name  as  that  of  the 
Australian  Company,  which,  if  not  sooner  dissolved,  was  to  endure 
for  forty-five  years,  with  the  power  of  prorogating  its  duration ; 
the  second  article  fixes  the  capital  stock  at  one  million,  divided 
into  shares  of  one  hundred  pounds  each ;  and  the  third  article  sti- 
pulates the  instalments  by  which  the  capital  should  be  advanced, 
and  specifies  the  consequences  of  failure  of  the  partners  to  pay  up 
their  subscriptions.  By  Articles  4.  and  5.  it  is  provided,  **  That  the 
object  and  business  of  the  Company  shall  be  the  conveying  and 
carrying  of  goods  and  passengers  between  Leith  and  the  ports  in 
Australia,  comprehending  New  South  Wales  and  Van  Dieman's 
Land,  and  adjacent  territories  under  the  jurisdiction  of  the  Governor 
of  New  South  Wales,  with  leave  to  the  vessels  of  the  Company  to 
call,  for  the  purposes  of  trade,  at  such  intermediate  ports  and  places 
as  shall  for  the  time  be  lawful  by  the  laws  of  this  realm :  Declaring, 
that  a  general  meeting  of  the  Company  shall  have  it  in  their  power 
to  authorise  the  directors  to  establish,  or  two^thirds  of  the  directors 
may,  of  themselves,  establish  a  regular  conveyance  between  such 
other  ports  and  places  as  shall  be  lawful  and  deemed  expedient; 
the  said  maritime  conveyance  to  be  effected  in  such  description  of 
vessels  as  shall  be  permitted  by  the  navigation  acts  of  this  kingdom, 
and  as  it  may  be  thought  advisable  to  use  or  employ :  That  the 
capital  stock  of  the  Company,  and  also  the  retained  profits  of  the 
society,  shall  be  employed  in  building,  purchasing  or  chartering 
such  vessels  as  the  committee  of  management  shall  judge  to  be 
necessary,  and  adapted  for  the  business  of  the  Company :  As  also, 
in  purchasing,  renting  or  feuing  such  wharft,  warehouses  and  other 
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Maxton  nod 
Othen  V. 
Brown  and 
Others. 

Namtifjt. 


TS  Jan.  1839.  conveniences  as  may  be  found  necessary  for  the  Company's  biisi- 
nesS)  and  in  the  purchase  of  such  goods  and  merchandise  as  the 
committee  of  management  may  think  necessary  for  keeping  the 
vessels  of  the  Company  employed,  or  beneficial  to  import  or  export 
to  and  from  the  colonies ;  and  such  part  of  the  capital  or  retained 
profits  as  shall  not  be  so  employed,  »hall  be  invested  either  in  Go- 
vernment funds,  or  in  the  purchase  of  heritable  property  in  Scot- 
land or  New  South  Wales  and  Van  Dieman*s  Land,  or  other  parts 
of  Australia,  or  lent  oat  upon  heritubie  securities  therein,  or  in- 
vested in  such  other  security  as  the  committee  of  management  may 
approve  of:  Provided  always  that  such  investment  shall  not  be 
made  in  any  stock  or  fund  whereby  this  Company  may  be  rendered 
responsible  to  a  greater  extent  than  the  investment.  The  bills  of 
sale  or  venditions  of  such  vessels,  with  bonds,  obligations  of  other 
titles  to  such  investments  being  taken  and  conceived  in  manner 
specified  in  the  3Sd  article  of  these  presents,  with  the  exception 
always,  and  under  this  declaration,  that  the  committee  of  manage- 
ment shall  have  power  to  set  apart  such  a  sum  as  they  shall  see 
proper  for  answering  the  current  business  and  expenses  of  the  con- 
cern, whieh  sum,  so  ordered  to  be  set  apart,  shall  be  either  in  the 
bands  of  the  manager,  or  of  such  banks  or  banking  companies  us 
the  committee  of  management  may  think  proper,  in  a  current  ac- 
coant,  in  name,  and  subject  to  the  drafts  of  the  manager,  or  of  such 
other  officer  of  the  Company  as  the  committee  of  management 
shall  approve  of.'*  Article  \3.  provides,  **  That  there  shall  be  one 
stated  general  meeting  of  the  Company  annually,  viz.  on  the  13th 
day  of  November,  at  one  oVIock  afternoon,  if  a  lawful  day,  or  if  not^ 
on  the  first  lawful  day  thereafter,  on  which  the  annual  election,  in 
order  to  fill  up  the  vacancies  in  the  committee  of  management,  is 
appointed  to  take  place,  and  the  annual  abstract  or  statement  of  the 
Company's  afiairs  to  be  laid  before  the  partners,  as  after  directed^ 
the  first  of  which  stated  general  meetings  shall  take  place  on  tlie 
90th  day  of  November  1823;  nor  shall  it  be  competent,  even  at 
the  stated  general  meetings  of  the  Company,  to  take  under  con- 
sideration any  proposition,  unless  the  same  shall  immediately  rise 
out  of  the  routine  business  of  the  Company  at  such  meeting,  or 
have  been  regularly  intimated,  as  intended  to  be  brought  forward, 
to  the  manager  of  the  Company,  at  least  twenty-one  days  previous 
to  said  stated  annual  general  meeting;  but  this  provision  and  de- 
claration shall  not  be  construed  into  any  prohibition  against  sub* 
mitting  to  the  meeting  the  interim  regulations  agreed  upon  by  the 
committee  of  management,  in  terms  of  the  Article  31.  hereof,  which 
at  all  times  it  shall  be  competent  to  take  under  consideration  at 
the  first  general  meeting  to  be  held  after  the  same  are  made,  and 
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that  whether  such  meetiog  be  a  stated  annual,  or  occasional  general  18  Jso.  1830. 
meeting.**  ^^y^*^ 

The  17th  arUcle  commits  the  affairs  of  the  Company  to  the  ma*-  ^^^ 
nagnieot  of  fifteen  of  the  partners  as  directors,  the  three  senior  of  Brown  and 
whom  (as  provided  by  the  10th  article)  shall  annually  retire  and  ^^^"' 
remain  out  ot  ofice  for  at  least  one  year,  after  which  they  are  de-  NamtiTe. 
dared  capable  of  being  re-elected.     By  the  22d  article,  the  de- 
fender, Brown,  was  appointed  first  manager  of  the  establishment 

It  is  further  provided,  **  That  it  shall  be  in  the  power  of  the  oom- 
nuttee  of  management  to  nominate  and  appoint  a  secretary,  cashier, 
afioonntant,  and  such  other  officers  and  clerks  as  may  appear  to  them 
necessary  for  the  proper  conducting  and  managing  the  concern,  and 
to  dismiss  the  same  when  they  shall  see  cause :  As  also,  to  appoint 
masters  or  captains,  mates  and  stewards,  to  be  employed  in  vessels 
beloogii^  to  the  Company,  and  generally,  all  other  officers  and 
servants  whom  the  committee  of  management  may  deem  necessary : 
That  the  committee  of  management  shall  have  power  to  fix  the  sa- 
laries and  alWwanee  of  the  manager  hereby  appointed,  and  of  his 
sneeessors,  as  well  as  of  any  other  officers  or  clerks,  masters  and 
others  dmt  may  be  appointed  as  aforesaid :  Declaring  also,  that  the 
said  manager,  and  in  general,  every  officer  of  the  Company  who 
may  have  occasion  to  intromit  with  funds  belonging  to  the  Com- 
pany, shall  find  caution  for  their  intromissions  and  ftithful  discharge 
of  their  office  when  required  by  the  committee  of  management  for 
the  time  being,  and  to  such  extent  as  the  said  committee  shall  think 
proper :  That  the  committee  of  management  shall  have  power  to 
appoint  qrents  for  carrying  on  the  Company's  business  in  such 
places  as  they  shall  think  proper,  and  to  fix  their  salaries  or  allow- 
ances, and  remove  and  suppress  the  same  at  pleasure ;  That  the 
manager  shall  have  such  powers  in  conducting  the  business  and 
aiEEiirs  of  the  Company,  in  the  absence  of  the  committee  of  manage- 
ment, as  they  shall  think  it  expedient  and  proper  to  confer,  by 
minotes  in  their  sederunt-book ;  but  all  matters,  when  brought  be- 
fore the  committee  of  management,  shall  be  decided  upon  and  dis- 
posed of  in  sacfa  way  and  manner  as  they  shall  think  proper :  That 
it  shall  be  lawful  to,  and  in  the  power  of  the  committee  of  manage- 
ment, or  a  majority  of  their  number,  to  make  such  byelaws,  rules 
and  regulations  relative  to  the  management  of  the  business  of  the 
Company,  as  they  shall  think  fit :  Provided  always  that  such  bye- 
laws,  rules  and  regulations  are  not  inconsistent  with  the  articles  of  ^ 
this  contract,  or  with  any  of  the  laws  and  regulations  that  ma^ 
hereafter  be  made  and  enacted  by  a  vote  of  the  partners  at  a  gene- 
ral meeting,  it  being  expressly  understood  that  the  committee  of 
management  shall  in  all  cases  be  under  the  control  of  the  said  ge^ 
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Maxtoa  and 
Others  v. 
Brown  and 
Others. . 

NarratiTe, 


18  Jan.  1839-  n^raKpaft^tiftgl, ^n4,8b9^  l^.bowgdjto  oh^erf e; ^j\if  qhejti^  ,rfsplu- 
tioDS.  fgid  rQat;rictiQQs,de(exmined  upon  (lieris^t;,bu(  tbq  sajd  bye- 

'^l^w«,,^Qle|.§nAs«uMti9Wl?Wil  >W  «M  f^P.?t.^  Ipid  befppe  tbe  <ir3t 
g^fl^4  fle^t¥ig,.of  tVe.ppiflp^'xy,.  wb^tl^w  %fiHitfi4.  oif.occa^onal 
n^eetiog,  tbep  ^.b/?  d^spp^^^  of.by.jl^i^.wbQl^  p^tness.;  aod  in  the 
iQ^^timet  And  m^il.i^Q,difBa»Q<jl{iqf)  tb«y  sUall  hav|?  full  ^ui^pnty 
a^  r^ipaiq  in  full  force.;  but  d^clarj^g,  alw«yji,  tl^ut  s^ucb  interim 
regpl^oj^  ^ball  in  np  cafe  be.  ^ titled  to .$iny  weight  ^d  ^uthcffitj; 
aa  ajfpiesai/d,  if  not  i:fgulafly  epte/ed  ^.avch  ip  thapon^giwiy'sji^po^ : 
That^hei  QPin^iittee  of  pianf^emei;!^  shi^l  not  be.  .li^|)l|&  forpfnis* 
^ipps,  .or,,%,j,he..wiffifife»<?y  of^e.-^ecn^  .wh^cb  %y.^iwr 

lei\d  pifj^  or  in,  which  tjhey  may  invest  the  f^R^f  9f  tk^  /Q<>^I>Wy<<9^ 
aforesi^i/1^,  oc  j^^  the  ap^io^ia  and  jntromia^iona  of  the.  ipanaj|^r»  sf  ci:e* 
tary,  Qrptl^ef  oflSc^  pf  the  .Cou^^y  apRpj^ted,  %  to  be  appointed, 
as  afpre£iaid»  jor  of  any  otb^r  persona. in tr.ua^d.  witji  the  bi|si4;^e^.pf 
the  Coitwanj;  i^or  ftl\all,th(ey  bte  liable  in, fplidiw,,.i?or, for  tbe  w^forr 
missipna  pf  each  ptfiei^  but  e^h  o/  them  JFor.jljL^  qw^^fw:ting^,l^d 
inlTopiijs^ipns  ^enariy  :  That  the  books  of  the  Cpfftpapy  sh4ll.be 
balanced  upon  t^e  Slist  day.pf  October  1629,  a^  yjpon  t|)f;Q),8t 
day  of  Octpber  in  web  succepd^ng  year^  if  a  lawfu\,d^^ji  ^ot  if.  pqf,, 
the^  upon  the  ii/rs);  lawful  d^y  i^iqi^flidte^y  4>re.ce(ling^.  if^ei^.^tat^^ 
ments  or  abstracts  of  the  Coxpp^qy's  affaira  ^h^jl  be  ^ftde  Q\ij;  (^ing. 
the  subsist^ence  of  this  contract^,  and  which  sj^temei^tq.or  i^tf^t;^ 
shall  be,  regujfirly  e;!:amined,  doqupted,.  and.  sigpe4.!;>y  the  jffffm* 
mittee  of  management,  or  their  quo,njim»  ,pr^vioua  if),  the  for^^s^ 
generfd  meetings^,  to  be  held  on  the^30ch  d^y.  of  Nov^^|;]|ff /)(ejlB^ly.; 
and  at  that  meetings  it  shall  l^e  laid  upon  tl^  table  j(p];  thje.iny^tion 
of  the  partners,  and  the  substance  thereof  read  of  stated,  by  the 
chairman." 

By  the  83d  article^  it  is  declared,  ''  That  t|i^  Compf^y.^l^fill^  be 
bound  and  obliged  to  relieve  the  said  membera  pf  the  committer  of 
management,  their  managert  and  other  officers,  ao  suj|j]iifcri)}iiig  for 
them,  of  every  obligation  undertaken  pr  incjuxr^^jd  by  then^n,.  in  the 
proper  course  of  and  in  furtherance  pf  th^  cf ncf rx^  of  fb^  Cpopfiany> 
and  in  virtue  and  pursuance  of  the  pow.era  abqve  ix\^njtio^ed>  ac- 
cording to  their  true  intent  apd  meaning^' 

Preirioua  to  the  2*2d  of  January  1823,  the  directprs jmrchaaed  tw.o 
vessels,  which  were  sent  out  to  Australia,  along^  with  two  agents^ 
one  of  whom  was  established  at  Hobart  Town,  a^od  the  other  at 
Sidney,  and  who  were  authorised  by  the  directors  to  seU  on  com- 
mission goods  consigned  to  them  or  to  the  Company  by  third 
parties,  and  to  guarantee  the  prices  of  the  goods  6old,  with  autho- 
tity  to  remit  drafts  to  the  manager  in  favour  of  the  consigners,  to 
whom  advances,  to  the  extent  of  L.d83,  were  made  by  the  directors 
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prior  to  IStli  October  1823.     According  to  the  statement  of  the  18  Jan.  1839. 
pursnerSy  none  of  the  foreign  agents  were  ever  required  by  the  di-  Jt"^*^^^"^ 
rectors  to  find,  or  did  find,  seenrity  f6r  thdr  inti^dmissions.    At  the  oihers  v. 
first  general  auiiud  meeting  of  the  partners,  held  on  Ist  Deceilnber  ^^^^  ""** 

1823^  a  report  ftom  the  committee  of  managemerit  was  read,  in      1 

iBriiich  it  was  stated'tfaM  these  agents  haid  orders  to  act  together  till  Narrative. 
fbrther  notice,  ill  the  disposal  of  the  merchandise  shipped  by  one 
of  the  vessels  on  the  dompany'^  account,  and  the  cbn'signments 
made:  by  indfVidtials;  The  directors  further  assured  the  Company 
that  the  articles  shipped  on  theit  account  wo^ld'  probably  realise  a 
considerable  prbfit;'  luid  flrom  the  prospects  of  ittipi^oyement  in  the 
cohmfeS}  iib^y  c<^ntidered  that  the  supply  of  certain'  commodities 
wonM^M  ihe  means  of  procuring  iery  considerable  consignments. 

hi  th^  report  of  the  directors  fdf  tiie  yeaY  1824,  it  was  stated 
tbargo6ds  to  a  considerable  amount  bad  been  consigned  to  their 
agenli^  Mth'by  the  Company  and  by  6ther  individuals,  t&e  com- 
nrfssida  at^ising'  fitom  the  tole  of  which  might  with  confidence  be 
cakalat^d  to  produce  a  revenue  greater  than  the  expense  of  their 
foreign  estiibRsbfrients.  In  consequence,  workmen  had  been  sent 
odf  frMif  thb  country  to  erect  a  warehouse  at  Hobart  Town.  In 
the  ri^p<At  iit  the  year  1825,  it  was  stated,  that  the  receipts  of  com- 
imssiott  tritice  th^  commencement  of  the  agencies  had  been  to  a 
larger  amount  than  the  expenditure ;  but  from  the  imperfect  nature 
of  the  accounts,  the  directors  did  not  t^e  credit  for  any  profit 
The  consi^mentsVere  represented  as  still  continaing  extensive, 
and  as  reaHiffig  sati^ctory  sales ;  and  from  the  state  of  the  Com* 
f/Mf^'MShin^  the  first  dividend  of  10  per  cent,  was  proposed  by 
the  dfredtors.  In  ihe  report  for  the  year  1826,  the  directors  stated 
that  two  consigned  cargoes  had  been  disposed  of,  the  commission 
on  #Ud)'ltmbuhted  to  a  Considerable  sum,  but  that  there  were 
many  artictes  which  they  were  obliged  to  ship  on  account  of  the 
Company,  noferely  for  the  sake  of  freight  and  assortment.  In  the 
report  of  tlie  year  1827,  consignments  to  the  Company  were  stated 
asrbanng  been  made  to  a  very  large  amount,  and  that  the  accounts 
from  abroad  w6re  Very  favourable.  The  directors  further  stated, 
that  they  gave  every  encouragement  to  consignments,  of  which  the 
diief  part  of  their  Cargoes  consisted;  and  from  the  satisfactory  re- 
toms  the  consigners  were  still  eager  to  continue  the  shipments. 
The  dividend  for  this  year  was  declared  to  be  5  per  cent  In  the 
report  of  the  year'  1828^  the  directors  stated  that  there  was  no 
fiilling  off  of  the  outward  freights,  although  the  return  cargoes  were 
very  aoprodoctive.  From  temporary  causes  the  agencies  had  not 
been  so  snccessful  as  in  the  preceding  year,  although  the  agents  con- 
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Brown  and 
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Narrative. 


18  Jan.  1839.  tinned  to  act  to  the  siititsfaction  both  of  the  direotorB  and  comigneni. 
A  further  dividend  of  5  per  cent,  was  this  year  also  declared,  in 
tl)e  year  1829,  from  the  low  prices  obtained  for  tlie  relam  carrgoea, 
no  dividend  was  made.  In  the  report  of  the  year  1889)  tb«  direetoiv 
stated,  that  as  the  exports  for  the  last  cwo^  years  had  fiiFMeeeded  tb^ 
demand,  the  market  bad  in  eonaequence  been  .Gompletely  4»var- 
stocked,  in  so  much,  that  the  warehfou«e«  cMild  ncit  cMCaiii  the 
goods,  and  therefore  that  they  bad  deviated  from  the  uaual  eaiploy<» 
ment  of  the  Company's  iressels,  by  lending  ontone  to  Qoebm* 
The  difect6rs further atatod,  that fPMi  vark>u8 unfortonatetmnaao* 
tions  entered  into  by  the  foreign  agents  fev  which  be  bad  deitber 
authority  nor  warrant,  the  entire  b>ss6S  sosiained'by  tbs  Caoi^f^ 
after  dedncting  the  net  profits  ol  die  y«ar,  nmounced  taL^S^^Mv 
besides  a  considerable  snm  «f  interest 

During  these  yeam  various  calls  wetemadeon^A^  ^shaMiobiaim 
for  payment  of  a  eertaiti-  peroeiitage,  «ccovding  ^t^tlie  defioieiioy 
of  fundftJ  By  fiamerous  letters  receivied  f#om  tbe*ibraig»  nfgeirtB 
the  hazardous  state  of  tbe  trade  in  the  oolontetwas^oammttaicateA 
to  the  directors,  who,  in  18fi5,  iMtriicted4dhedkg«ntsttt*aeik«be|^6od» 
on  credit,  charging  a  delorederfe  oommissibn  of  lO^pfist  coM).'  V» 
encourage  consignments,  t^e  agenta  were'instvobted  fiotitO'clai^ 
the  consijgnfers  irith'wareb<Mie^  rent,  and  wave  Erected  idbstiMtljD  to 
send  home  drafts  in  fbvonr  of  the  eonsjgniefa  for  tlie^imcMni  on  the 
manager ;  and,  on  tbe  other*  hawd,  the  purchased  got^eroditfovdie 
price  for  six  or  etght  months.  On  oae'ortw»oeca0ion8«tha>iEra»> 
tors  cbanered  vesseisr  wMeii  dbl  not  beiang'  Co  do  Oompany^taml 
authorteed  their  agenta  to  self  on  del  oradere  eommiBsion«fae -goads 
consigned  by  these  vosselsj  and  in*  one  ^instan'oe'  by  a  v«sael  nai* 
th^r  belonging*  to  nor  chartered  by  the  Oompany*  It -waa  farther 
etiited,  but  dtebd^  that  so  eaijy  as  1825,  the  Gonipanyv«asela  were 
unu^rrantabiy  sent  to  St  Petersburgh^  Antwerp,  See.-  whUk  were 
not  intermediate  ports  between  Leith  and  Australia^  on  which 
voyages  loss  was  sustained.  The  funds  raised  by  the  caHai  on  tbe 
shareholders  were  prindpally  applied  in  making  advances  on  the 
consignments,-  and  paying  tlie  drafts  of  the  agenta  to  the  cmaignets; 
but  the  namea  of  the  consigners  were  neither  coaMmmioated  to,  nor 
the  bookaof  the  (Dompany  exhibited  at  tbe  annual  .meeting!  of  tbe 
Company*  It  aippeared  that  ^xtenaive  oonsignmenta  were  made 
by  tlie  directors  themselves,  as  individnals,  tawbom  payiMntawnre 
in  consequence  made. 

In  the  year  1890,  one  of  tbe  directors  objected  to  tbe  legality  of 
the  proceedings  of  his  co-directors,  and  protested,  for  btmadf  and 
the  other  partners  of  the  Company,  that  those  who  had  commenced 
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•ml  flftttedoneci  ibe  conuDwion  trade  abould  alone  be  liable  for  the  18  Jan.  183>; 
fassesr  tbef  e^  oocaskuied.  ^^^T"^^^^ 

The^pttnmers,  who  wete  partnera  of  tlie  Coo^pany,  brought  the  o^hm^T 
preaeat  aolio»)  i^iuBt  the  manager  and  the  varu^us  directors,  who  Brown  and 
had' from  tme  to  tione  heeo#ppaintad,  apoa  the  narrative  that  they    ^^ 
had  ool.ooly  aUogelber  neglected  its  iater^fit,  bat  had  been  guilty  NiiraiLre. 
of  a  vgroMxbceaoh  ol  faiths  «nd  had  betsayed  the  trust  which  they 
had  «fidecliiken^  in  having  oatried  on  a  tirade  net  contemplated  or 
anlhoriiedhyHthe.oontcaiet^  whereby  .gveat  leaa  had  been,  sustained 
by4i»fiailac«9.^i thoiCkimpaiiy  r:and^c»9«diiding«<U^)  Tbatth^ 

dttfeodeia^liaiild  boldr  jmi  manfe afid<  reckeiaiog  with. the  pursuers 
JMiitlfmw  iniioaiiasieoa  iridb  Ibi^fonds  of  the  Covopai^y  ;.  (S^O  That 
theMtefendeas .aboabkibe  fooadMakle^far  alMossmd. damage  whicli 
the  pursuers  in  future  may  8Nataij|.4ha9ugb^  the.  .said  unwarrantable 
trado^  .ndi  <  |raBaaotioBa^:iaod»7i(^i)h  That  ..they .  lahould :  mak^  pay- 
iDeBfe)totihfiipwoBUiara.af  ilhe  ^msia  ^i|niM^4iQn  .tMrstwes^  and 
mUfk  wf^rofmisappUadtby  idiejdefeadfaa^  iuioacpyiag^p  the. .illegal 
.Ysadftialfcommiaaioa  aiubiguamUi^e^agenta^i  t,,  /t,  > 

r    jT4ie|wte«evsato^fl^(ib»ifc4Mftir^  had 

dalcngoeodeaKrOunedtiAi^aiNroalffOia-^e^tpactners  the  tra^.^tateof 
ji^ljDoipRny'a  aSaVN^i.ivUfh  w»rexi»ot4K9Qlea€4At>th«.annual  meetr 
iogit«fi^<.Qo«if»Qiyi(wht6li>lhe  pyfaaera-^jaUeig^d^ they  did  not 
jitiead»^]aa'Ahe«tiDual4MpQiiila.oi  ^he  idii^eiftcv  .did^^iHit  inft^i-m  the 
pirtneia*)pf09ftiM:4tf.\4h&  tr4»e,tna)Me.o£  t^^  trade.. wfaiph  had  been 
<«an3adioi^f<iUid>ibatvlkQ«diraot(Mro  themselnes^hai  .engaged  therein 
teGa|B(ic0farmoua>^tept^  «ad^  bad  amli^vpiofitaiwhiebrwar^  paid 
oato9f^lbeflimiisi0ffthQ/GDOipai»y.  i  Tha  puraveca  furtb^r^af^xredf 
ihot  iAofing&tba  whole  ^ouase.of.ihe  Coaspai^y's  barin^ei,  jfrom  1824 
dowaitQfildSD)  tbef)e'iRas.'nollin4l)e.eolafiy  one.  commission  agency 
faoasoiwbiQb^.'gpuinniteed  the  price  of  the  goads rcpnaigned. to  them. 
.  -Sepmiatla  defcuoeawere  gpkren  in  :by  the  ^lanager  Cur  himself,  and 
JiwiheiHKaf  (rf  ihtkGompafiy^'Md  byoactein.of  the  directors  in  their 

••:  Th)e<lefiw4ar»iavoived:that-the;propi9taltoioqiameuce  sales  on 
aamqjiseinn-iMld igoaia^ee  hadheen  adopted  after,  serioua  conside- 
nitioo»:Mdii»aftrliiUy  oottHMniflaled  4o<tbo<Compaoy  at.the  annual 
j^nftral.aseetiAgl^  when  .the  repcNofes^' whicbieoiyiMined  an  ei:act  accoun  t 
of:ahepfOcaeiiiDgs*4f.(he  foseiga/agents  iii.thi«b«anchof,ihe  Com- 
fsvy^St^hiiMBessr  vero'  uoawaiotialy  approved  ef>^  and  that  the  va- 
rious dividends  which  had  been  paid  arose  from,  the  profits  of  the 
'biMica^  Mm  >algeeted  to»  aod  were  discharged  by  the  pursuers 
without. oomfilaint.  It  was  denied  that  this  traffic  was  carried  on 
b  opposidoo  to  the  opinion  of  the  foreign  agents,  or  that  it  was  the 
main  cause  of  the  losses  sustained  by  the  Company. 
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by  the  contract  of  copartnery  under  which  they  were af^ioiiitedto 
follow  a  parlieular  line  of  ti^de^?  avd:thd  troorsl^^^'tMde centered 
upon  by  tfae»5  wwmsigDdesiioeitbe^Bafe  of  goods,  on  a  del  oredere 
conmission  ^artkDteeiii^'thc  aolvnuuf^jof  purriiaiJuM.iaBd:  payiBnt 
of  the  pvic9).  waft  aatiUegul  awl  tinlMirraiuable  d^rittioh  feom  die 
eon  tracts  aod  g»ve  lise^  to  theaoisapptioiltion  of  dia  funds  and  pro* 
perty- of  the' Company.. 

24  It  haring'been  ppavid^'by  thecoDtmat  that  tbe -Company^ 
vessels  flhoald  trade -only  bet«^een  Leitbandthe  portsof  Aastiaiia, 
with  leave  to  call  «t  intecnssdiate  porta,  it  was  iUegai  is  the.dkee- 
tors  and  manager  to  jend  the  CompanyV'vesseis  "to  such  pons  as 
Quebec  aitd  4^4  Patersbofgh,  or^tocarryoaartHMh  witbavch  phoes* 


ailH 

Til 


mi 
:ia 

ail 


The  defenders  pfeadeif'*^!^  The  partners  •of 'tbe-Aastralian  Coa- 
pany,  including  the  pursuers,  having  eBKeredinto-aregvlareontniet 
of  copartnership,  and  the 'directors  and  asanager  having  eondacted 
the  business  intrusted  to  tbeir  charge,  in  aecoidonoe  witk  the  terms 
and  spirit  of  tba  contract,  and  to*  the  beat  of  tbeir  judgment  and 
ability^  and  tbeir  whole  proceedings,  inoiudkig-the  transabtiottanow 
complaioed  of,  having  beea  iiegnlarly  reported  to<  and 'Approved  of 
by  the  successive  annual  general  meeiiogs  of  tbe- partneisy- held  b 
terms  of  the  contract,  all  the  complaiiita  madto  by  tbe  pufattessin 
the  present  action  are  groundless*  2*  In  aoiar  aa  this  action  con- 
cludes against  the  directovs,  ftom  18dd>to  i83l^,  tMr  eeptesenta- 
tivea,  it  is  barred,  by  these  parties  having  ragsdasly  repotted  all  tbeir 
proeaedinga,  including  ilraae  now  complained  of,  to  the  annual 
general  meetings  of  tbe.  partners ;  a&d  the-pnrsueia.'aB  weU  as  the 
other  parties  having  taken  the  benefit  of  these  prD6eedifig%  ^nd 
adopted  tfaem^  cannot  now  be  permitted  to  chalknge  them.  d.  lo 
particular,  the  pursuers,  whether  they  attended  the  riaid  aaaual 
geueial  meetings  or  not,  being  fally  apprised  and  cognisant  of  the 
business  the  directors  were  carrying  od,  and  having  noeepted  of 
large  dividends  from  the  profits  made  {h>m  tbatiiusinesSy  are  barred 
from  bringing  farwahi  their  present  unjust  deaaaAdB*  4.  All  the 
actings  and  intromissions  of  the  defenders,  or  those  whnai  they  re- 
present, having  taken  place  bona  fide,  for  the  advantage  of  the 
Company,  and  under  appointments  made  by  the  Company,  and  all 
their  proceedings  being  folly  authorised  by  the  contract,  and  the 
Joss  and  damage  of  which  the  pursuers  compkun  having  arisen 
from  causes  over  which  the  directors  had  no  control,  and  for  which 
they  are  not  responsible,  no  claim  can  thereby  arise  against  the  de- 
fenders. 
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11ft'I»rd'4Mimiyi<litbJ«l7'<lt38)-pfMoadO0d4he<M)^      MJm.  im. 


'ThelmdlOriimmf  bdtibg.  heifrd^ithe  ooitaeLifvif  dqe'pMiifi^  oaiVr^'''^ 
^itidTcdaiiderffd  .iber.c^eonik,  'beflnre  luHher  mmmw^  SmAMi  tUat'  «be  Brown  and 
tndftf f «eoiiiBiiiBttn<and  gmwitee  agfeofT^mit  bang  ofaaarlfipni^       ^"' 


.^Al»'Cc»itlD«ot»''«BilM being  ttQaniraoudgr'appsdredMlaif  M  Lord  Ord?- 
thecteMdhmeelxiigs  of  the'<}SqiBp«ny>bythe-pans9|rs>|p«e$eiit^  anti  {l^'^ior."  ^'' 
ctfried  on  without  objection  by  any  partner  wJ^oiwas^^aent,  the 
iWiodel^  aie  >B«t  Udbley'as  •ooaoliid^'agaiiia^  for  tbe  Icm  Jrbich 
mfh^efwedsea  faun  this  trede^  itnleB8'U<aan'be  proiwd'tfiat  tbey 
faKuMeaily.^riiled.tlie  partners  to  appforo'of  it  by  th6  wilfiil  mia- 
represenimion  ertbe^vilfnlattppfeaaionof  materJaliaeto^  or  other- 
mm  ;>  xaaerras  obB8i<leiatioa.of  the*  efi^etof  Mwh  probf^  andiof  all 
odier  points  in  the  caase,  and  of  all  questions  of  expenses ;  and 
apfMRiilli  "tko-  CMMe  •tO'be  en«oikd  after  this  interiooiitoii'shiUl  be- 
oome  iaal^  ortshidl  be  altered/ 

aUg.^**^  TtuB  is'an  action)  of  repariition  byoertainfMimers^of  a  Note. 
Jdinl  stock cempony  against  tbe  manager  aa-dauiooessfTe'diFebtors, 
so  the  gvoond  4hat:'tbeyy  invarloas  ways^  mismanaged  theiaffiurs 
sod  tioiaited  the  csntraot,  and  thereby  produced  iois  it*  the  pur- 
men*  :itiis  not  Msted  in  the  reoordon  coie,  ot  ob  d  {ew^siniple 
aadispedfie  £iets  or  grounds,  buta  itetiiiled  history  of  the  trans- 
SKtisnssof  the  Cmlipany  is  giron.  This'is  said  to  disdk)^  various 
inpraprietios  on  the  part  of  the  direotora  and  manages ;  from  all 
vUfh  the  general  tibnolasioa  is  dedaeed^  that  they  aie>  liable  for 
the  iotowbieh  the  ^rsaefs  have-sntainedy  or  aHy  sustain  tiiereby. 

*  This  mode  of  aettiiig  fsrth  the  case  has  produced  soeh  eoaspti- 
eBlioaof  statement,  andisiu^  an-ovororowded  record^  that  no  judg- 
aiei^cenMbe  pronoimcedupon  each  ot  the  raribiis  gfounds  of 
deoiaad  which  olay  be  eKtvaoted  fremi  the  soAimoos,  iVitb«tat  ex- 
teasiTe^kgal  disonsaioa,  anid  wiiihoilt'the  trial -of  mdiiy  issues,  in- 
volving very- great  delay  and  expense.  It  woald,  moreorer,  be 
sxeeedisgly  diffioalt,  if  at  all  possibie^to  put  the  case  into  a  pro- 
per trun  for  decision  on  all  these  matters  at  ooce ;  on  the  pursuers' 
sihiged  homotagotiop,  for  example ;  the  defenders'*  r^ht 'to  bor- 
row ;  the  doty  of  hoTing  required  tU  foreign  agMts  to  find  cau- 
tioo;  the  illegal  sale  of  the  Company's  ships ;  the  applicability  of 
aoy  judgment  to  the  directors  in  sucoession  or  pro  rata. 

'  The  Lord  Ordinary  has  therefore  thoaghtit  right  to  do  nothing 
at  present,  except  to  decide  one  question,  which  is  of  such  impor- 
ttaoe,  that  he  thinks  it  extremely  probable  that  its  determination 
nty  supersede  all  &rther  inquiry,  and  he  rather  understood  this 
to  be  the  view  of  the  partiea  also* 

*  This  question  is,  whether  the  commission  trade  into  which  the 
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VOrdillffy^lbMght Ai^PMrtMW  ifatiiAel^r^viUseoanaD -M^ib^ 

<  superseded  by  an  inqairy  into  the  Smk^ihitaamai  if  k|b«8thiBNlli«t 
<Abfr^'l)liatJMieji,40  Vpaivfro^ilbisiUHkB^  iki»\lntmtic9mkij  ptLwa-' 
^fidftr  ils.feg»i»ty*'  ^  B«liiJiQ  delrnd€far8^<d90oteij(lH:thp  «ot»Mi^»a]id 
1  dei94>cr^ilo  Ib9  rale^Mtjr  ^>tfc&|ilea,':iRndd4iagta»wirffareaBe^ 
^''tl^s^vifvw/^hat&lb^.dfdwte/was  eMidnqtcdiii' b>  <-'••'  'r.i.-.  >. 

-  f  I^^w»(>  vlutiber.  ibiSiCOQU^bsioo;  tcide  4^ihnqpt  aapfaHiaqf.  unAer 

<  lbi«  i|eism;lbe  gi«WMlm:hiW«b  ol J(>)»  eMrd»bKre<k«eB.  dwcked 
<;fi9!|iis^iMled  bf  the  fli«ltael4  il  it  had  been  ldutlleB9eld^^rfMtt  fiist 
'  oonleiiqiil^tedji'isfai^eslion  ^£.Be£gF;Q0Mi4erable:diffic|iitty'''  The 
VJLpi4.0r^iUii|r*.4bentfori^ docBflotpmoetdJDpon  it^  butvpontke 

<  ptjb^r  plrea  wiaiitfainQid  .by  tke ;  defisttdeiSf  that  tbe  ^  QontiMC  vm  «t 

*  least  not  so  clear  as  not  to  form  ftlwsttb^ecfrfey' the  ooii8tnieiton>of 

<  •tbe.Cefl»f«iiy«>-^aA  tbc  divfielita^virftnUy  Mihmitiedtbe  matter  to 
'  tbefConpanyat .tbeiiv anaoal oeetings^^-^bac the  parUiers pree^nt 

*  .uoaSiiMonsly  appr^md  ef.  tbelMdetas)witbia'the>cMwtaet».-'^4bii^bo 

*  abeeat  paataer  evec  hinted- any  ^jeedon,  Md^at  all  parCfes  having^ 
5  ikiie  pvQoeeiled  on  ftb*^  nndentandii^  that  die.  ooaiee  of  ^deiKiig 
f  voir  wilUn  ^eit  povrera,  the  dtisotora  we-nttt  Tespottfibie  formally 

<  loss  that  may  have  been  the  conaequenoe of 'thiBgeneral-i^iiiion* 
.  <  The  JLprd  Oidanary  ihinkaihiaplea  weU  ibattded :  fidt  tbAtpart- 
f  ner»  /wiie  ba^^ened  4a  be  present  at  anaiml  meelia^  ean*  fated 
MJaoae  wfaoare  abacot  to^the^toosequeoeea:^  a^  ei«»ie. •of  dealing 

*  plainly  probiblled  by  .tbebr  eentnuot;  bnt'iriien  tbat^ecMme  :4>f 

*  dealing  is  Jiet  plainly  probibitedy  but  is  ^ithev  |^ne  intooiiques- 

*  tioned^  and  in  the  abseaoe  «f  .a  donhe  of  ila  legality  or^  dn  a  de«bl 

<  hwg  fttateds'ip  adopted -by  tlfe  Company  inititbin  a  fiuroonstroc- 

*  tion  of  the  contract,  the  managersi  thus  instructed  and  kd  en  by 

*  their  constituents,  cannot  be  made  accountable,  upon  the  subse- 
*<quent  disootfery  that  .a  moie  atriistly  eon«ot  ▼iew^oftbe^dfeed^ 

*  Uioogb.'it  oeoocredto  nobody-at  tbettme^  would  have  voided 

<  the  loss  in  wbich  this  tiade;  baa  ended.     The  partnet^  mider- 

<  standing-of  the  eontsact,  is  the  ooniract;  and  tbe^misfoetttnes  of  an 

*  honest  geneial  erjotcannos  be  tbrown  upon  tbe.directer84 
<  The  answers  made  to  thia»  and  which  failed  to  satisfy  the  Lord 

*  Ordinary,  were  chiefly  these ; 
^  Istf  That  the  contract  admitted  of  no  doubt,  but  prohibited  the 

*  commission  trade,  if  not  directly,  at  least  by  the  clearest  laplica^ 

*  tion.    The  Lord  Ordinary  does  not  tbiok  so^    A  mere  carrying 

*  trade  seems  na doubt  to  have  been. most  prominently  in  the  Tiew 

*  of  the  parties ;  but  the  5th  article,  if  it  does  not  leare  the  nature 
^  of  the  Company's  tra6Bc  to  be  altogether  determined  by  the  dis- 
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^  ftU  6iiiimiMk»^fcnMnqB»,  op  towak*  it  littpofliiMe  for  aDf  sensible  J^^^^^^^"^' 
« amMUr imni'JoM^iiiiityAbblilte  tbittglittlib lioiiims isrichitt  the  o^e^V"^^ 

^.JiNC&LMdpe  tf«llWi£!Hbpaay.    >•  <>      •         m    -    -^  Brown  aDdi. 

<'fjad^  vTbiitlteuabeeAi  p«rfii6iiKiig«i]Mviiigr  beiea  speoially  sum-  ^^^ 
*ttiiQMdl.ot  ipficidll|r'jdoBpolted^  an»ilotboiiiid  by  ^wtet  tbese  meet-  Note. 
^dags.niMjp  JiareiJoiiej  '/N^hfndiegr  WMld,  if  thtt  Mcietiiigs  kad 

<  gone  clearly  beyond  thaiv  tpotiwn.     BoC^aislitig-as  theydid,  or  aft 

*  .the|)qrftaoi>poea8nfrtoniDoiMibly  Iboogbt  tbat4bey  were  tloingf,-  with* 
^  ittritke  pevHismrof^dM  deec^.tbeopeeial^oofloent  of  eaob  'partner 

<  indmfaatty.WBfl  not  noeeBmy.  Thayiffidkoot  maice  a  new  oontmct, 

*  but  oabfiMtoeeeded fUpOB 'wbftt 4h^  underanood  to  be  the  eieifttiDg 

*  onfi;'iaod<wilikiD(4d8usfiga'tboee«bte0t  w^eeobo^^  least  antil 
^  tb^  iii«ie.ante»{telled^  by  what.<tfaetf  bretbno  did  «tt  the  stated 

*  oweiui^i^fQr  doing  anob  baakien^ 

^A4Xba6.tbe.. trade  was  ooodiirted  witb  gross; improvidence. 
'  IftoiylertSoafapwithas^a  va^.maaS'iof^^osirrespondenoi^sMid'oNtates, 

*  teu.&c..wa»£^neinto^  bat  the  Lord  OlriifiarjntUalM'itatt  imoia- 
'  terialy  iC  notitrrelamat ;  'beeaii^  /if*  dM  diireotiDrs  eooUk  lawfoUy 
^•e[|gagein:.tks  4radie»  tbair  condnolia^  it  ioipriidelitly '»  no /ground 
f  iir  Iheanliabili!^  aA  least  .noderdiiflacUoB.'  •  Xbe.partiiera  sbonld 
< 'Mt  bewiele^d  impnident  jEien^ 

;  fi4$kt  Tbat^tho'dmetofftaodinanagec  Were  dishonesty  andcbiefly 
^Mtitbia^tbflknnriiigibe  trade  tobennlawfely  d^sy^  fraodulently 
^icd.tlieifiarliiMo  to  appurove  of  it  by  undue*  aoisfepresentation  and 
*ieopasniff»aii>  TJvaiaareleviint  ohargey  and  the  faot^  if  established, 
'-Bii|y  betisonolnsive#ii  The  Lord  Ordiiiary  would,  have- decided  it, 
*ibad  tt>dependrd'09r<tlie  wristen. evidence  in  process;  but  as  both 

<  iwrliea  allied  that  ifai^  Jbad,  or  might  have  ipore  proof,  he  .has  re- 
« served  it/  - 

The  puQBuera  redaimdf  praykig  ^  Court  <  to  reeal  the  said  in- 
toKioeutoi^ -and  to  decern  against  the  defenders  in  terms. of  the 
oooeiusiooa  of  the  libel,  and  find  theparsuevs  entitled  to  expenses ; 
or,  at-least^  before  further  answer,  to  taloe  sucb 'measures  os  may  be 
necessary  Sot  ascertaining  the  facts  of  the  case,' so  far  as  disputed ; 
or  jotherwise  to  do  in  the  premisea  as  to  your  -Lordships  may  seem 
meet.' 

Ai  advising. 

Lord  CUUies.  ^—  My  opinion  may  be  very  shortly  stated,  and  it  Opinion  of 
has  never  varied  from  the  commencement  of  this  case.     This  is  sub*  ^"'^' 
stantially  an  action  of  damages,  and  1  do  not  know  whether  it  is 
not  therefore  one  of  the  privileged  cases  which  must  be  sent  de  piano 
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18  Jan.  1839.  to  the  Jury  Court ;  and  it  does  appear  to  ne  to  appraaimate  very 
nearly  to  such  a  ease.     Tbe  prinoipal  ooaoittsion  of  the  BamnoBS'is, 

<  As  also  it  should  be  found  aad  declared  by  oor  said  Lords^  ibac 

*  the  said  directors  and  manager,  as  haviag  directly  ov  indirectly 

*  adopted,  authorised  and  sanctioned  tlie  iUegsiand  uowanraotaUe 

*  transaction  before  mentioned,  are  ooiguneUyaad-eeYeRaUy  liaMe 

*  to  the  pursuers  for  all  loss  and  damage  tbe  purauers  iMure  aiready 

*  sustained,  or  which  they  may  in  future  sustain^  feithcv  direcllyor 

<  indirectly,  by  and  through  the  said  unwuri^ntaUetrade  aad  trans- 

<  actions.'  It  is  therefore,  in  my  C4>iBion^  sJoiest,  if  not  ^enSiraly, 
an  action  of  damages,  and  proper  for  a  jucy.  «  Now,  'wfaal<  is  the 
defence  to  this  action  ?  Tbe  defonees  are^  as  usual,  pretty  naoie- 
reus ;  but  the  main  one  iSf  *  That-all  the  actings  and  inicMusaioas 

*  of  the  defenders,  or  those  whom  tbeyrepreseatyhaviAg  taken  place 

*  bona  fide  for  the  advantage  of  the  Company^  aodi  b^mg  fully 

<  authorised  by  the  centvact,  and  tbe  less  aftddanbage*  of  which  tbe 

*  pursuers  complain  having  arisen  fsom  'causes  oi%r  wfaidh  the  dt- 

<  rectors  had  no  contrid,  and  for  which  they  are  not'Maponsible, 

<  no  claim  can  thereby  arise  against  the  defeadem/  This  necessa- 
rily raises  the  questioiH  whethef  the  oonmission  and-  guarantee 
trade  was  or  was  not  fully  audiorised  by  the  een€ract«  When  the 
case  was  before  the  Lord  Ordinary,  bis  tp9q}eir  duty,  in  my  opinion, 
was  to  construe  the  contract  of  copartnery,  and  say  whether  it  did 
or  did  not  autborise  the  species  of  trad^,  and  farther  tbe  judgment 
should  not  have  gone;  and  if  the  Lord  Qrdinaryi thought  it  expe- 
dient, he  might  bav€i  remitted  tbe  whole  case  .to  tbe  jury^  or,  at 
least,  tbit  wpuld.  have.b^en  ipy  view  of*  the  naaoif  and  if  <be  consi- 
dered the  commission' and  guarantee  trade  nsgiitharised  by. the  Con- 
tract, there  was  an  end  of  the  case.  If  it  was^not  authorised  by  the 
contract^  the  question  remmn^d,  wbetbnr  tbe*  course  followed  by 
the  directors  had  been  communicated  to  Xhn  pursuers,  and  sanc- 
tioned, homologated  and  acquiesced.  Jtt  by  tbetn  ?  This  latter  is  a 
question  of  fact,  of  which  tbe  jury  are  the  proper  judges^  and  the 
evidence  thereof  may  be  entirely  written- or  entirely  verbal  or 
partly  both.  This  was  a  question  for  the  jury  to  try,  aad  it  was  the 
province  of  tbe  Judge  (though' he  might  hate  decided  ttsereon  if 
he  thought  proper)  to  send  these  points  to  a  jury.  The  question, 
whether,  in  the  reports  of  the  directors,  this  species  of  trade  was  or 
was  not  stated,  and  properly  communicated  to  and  approved  of  by 
the  pursuers,  so  as  to  bind  tlien),  is  one  of  fact,  and  not  of  law. 

The  Lord  Ordinary  has  found  a  ooostruetion  of  the  contract  dif- 
ferent from  what  I  think  is  the  proper  one.  I  cannot  agree  with 
bis  reason,  that  because  this  species  of  trade  was  not  expressly  pro- 
hibited by  the  contract  it  may  be  held  as  permitted.     In  no  con* 
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tnrct  of  oopartoery  fov  any  htuiness  is  there  to  be  fon&d  an  ex«  18  Jan.  1830. 
prass  frohibition  of  what  the  Company  is  not  to  carry  on.     If  I  be-    ^<**v^^ 
oone  a  member  of  a  joint  stock  bank,  wkich  is  instituted  for  the  q^^^^^ 
express  pafpose  of  banking,  and  nothing  else,  tfiat  Company  is  not  Brown  and 
entided  to  enter  into  the  tea  trade  tO'  China,  or  the  wine  trade  to  ^^^^"' 
Portagai)  or  any  other  different  trade  which  does  not  fall  within  Opinion  of 
the  eontfict,  beeauae  it  is  not  expressly  prohibited  by  it.     The  ^^"'^ 
qoestien,  in  short,  is  not  what  has  been  expressly  prohibited,  but 
what  18  anthorised  by  the  contract.     Now,  in  my  opinion,  this 
eomansslon  and  gaarantee  trade  was  not  within  the  prorisions  of 
the  ccKtUKSt.     The  Lord  Ordinary  (and  he  puts  great  stress  on 
that  point)  inds  that  this  trade  might  be  considered  as  fisdling  bona 
fide  un^er  the  oontmet ;  bnt  I^  widi  great  deference,  differ  from  his 
Locdship.     i  pray  your  Lordships'  attention  to  the  two  views  of 
the  Lavd  Ordinary  at  page  2.  of  bis  note.     He  says,  <  Uif  That 

*  the  eontract  admitted  of  no  doub^  bdt  prohibited  the  commission 

*  tiade,  if  not  directfy,  at  least  by  the  dearest  implication.     The 

*  Lofd  Oi^dlnary  does  not  think  so.'    (I  do  think  so.)     <  A  mere 

*  carrying  trade  seems,  no  doubt,  to  have  been  most  prominently 

*  in  the  views  of  the  patties ;  bnt  th^  &th  article,  if  it  does  not 

*  leave  the  nature  of  the  Cdmpeny's  traflSc  to  be  altogether  deter- 

*  mined  l>y  the  discretion  of  the  directors,  is  at  least  so  expressed  as 

*  Mft  to  fevMd  -tlie  eoofmission  business,  or  to  niake  it  Impossible 

<  for  any  sensfible  Und  foir  man  to  say  trnly  that  he  thought  the 

<  busineM  witMn  the  linrful  scope  of  the  Company.    2e/,  That  the 

*  absent  partners  not  having  been  specially  summoned,  or  specially 
^  consulted,  are  not  bound  by  what  these  meetings  may  have  done. 

*  Neither  they  wotfM  if  the  meetings  had  gone  dearly  beyond  their 
'  powers.     But  acting  as  they  did^  or  as  the  partners  present  rea- 

<  aonably  thought  that  they  were  doing,  within  the  permission  of 

*  the  deed,  the  special  consent  of  each  partner,  individually,  was 

*  not  necessary.    They  did  not  make  a  new  contract,  but  only  pro- 

*  ceeded  upon  what  they  understood  to  be  the  existing  one ;  and 

*  witliin  this  range  those  absent  were  bound,  at  least  until  they 
'  were  fnterpelled,  by  what  their  brethren  did  on  the  stated  meet- 

<  ings  for  ddng  such  business.'  With  defisrence,  1  differ  from  his 
Lordship,  and  hold  this  is  not  a  matter  of  implication  under  the 
contract,  and  it  is  not  allowed.  Now,  in  my  opinion,  the  directors 
did  go  beyond  their  powers,  for  the  contract  did  not  authorise  them 
to  engage  in  the  different  trades  of  commission  and  guarantee.  If, 
on  the  contrary,  we  hold  that  it  was  not  authorised  by  the  contract, 
the  qoestion  is  still  open,  whether,  in  point  of  fact,  it  was  commu- 
nicated to,  and  approved  of  by  the  pursuers,  so  as  to  bind  them. 
For  even  if  there  had  been  an  express  prohibition  against  that  par- 
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18  Jan.  1839.  tieular  trade,  yet  it  is  competent  to  show  that  tlie  directoi«»  lutving 
legiiiarly  and  duly  proposed  that  it  sbouldi  in  fuOttre^.beowBe  a 
brancli  of  the  Company's  busiQess,  th^  partners  ata'distanoeihaidng 
been  properly  apprised  of  the  proposal)  and  it  inlying' lifeoappnK 
Ted  of  at  a  stated  general  meeting,  it  is  a  matter>of 'faet.fmoper  lor 
a  jury,  whether  the  approval  of  those  present  j9honMi|rin^.siicb  cir«- 
eumstanees,  bind  the  absent  partners ;  and  aU  that  theiOourt^  in 
point  of  expediency,  should  do  at  preseQt»  im^o  oeflStrue:the'  oon- 
tract  whether  this  trade  was  or  was  not  av^rised  by.tt,  wbSehf  .^in 
my  opinion,  it  wiss  not ;  *  and  quoad  nki&iwe  shdnld  oemit  to  tba 
iury  Court    -  .  : 

Lard  Maekenaie.-^lwBkiu  the  aasM^  difficulty  ki  adhering  tO)tfae 
iBtertacu4;or  of  Jthe  Lord. Ordinary.-  <  I  lim  |iot.qoiteSureiif,l)bis:h 
not  a  juryooartcase^bnt  theireoord.haainatlMenin^ade.upioiiiiliHit 
footing;*  and  if  it.had  been  such  atcase,  of  .eosiEseiweie«niUiS8i 
proceed  a  single  stepy  and  1  am  .tkenefore  rather  unvailisg  to  take 
that  view  of  it.  .  I  thidkit  wasi  competent  ito  thJ&iLQrdiQniinasy:to 
have  interpreted  this  oontraiat,  aod  eenttbetpest^of  the  case  to^tke 
jury,  OF  jtoa  oommissioner;  TLiUiiimb  one  . thing  b»  nnghtiiaFe 
done ;  pr  he.might  have.delenniaied  the  whaleicause,  if  higfifqaeiyt 
materials  <  had  been  proper  and  sufficient  £sr'4iiai « purpose,:  ijor.he 
might  hore  •  reqoiced  farther  probation^  I  would  loettajaiy  tne^;  Jiava 
sent  the  pase  at  once  tO'a  jury,  nor  haS'thJEBt>bueii  donej  Tb&  Lotxt 
Ordinary  attempted' a  rery  <leairBble  thiaj^^  namely^-.toideoidamse 
peinty  and  thus  get  rid. of  a  rery  fbrniidalilfi  €aae:>;  andheaeems  to 
have  thought  that  tbe  >partieB  wouldJmvte.ltueitT  satisfied  lu^ac^ 
quiesced*  But  I  aos  not  able  to  .think  tk^  casoicqp  beitbvs^go^nd 
e£;  for  taking  aU  the  arcionents  «if  the-  purBQeta>  ta^beitthseyiebe 
Courtis  notable.  to>  decide,  as  Tarious  pQitite"nnistfit8t'be-)deber« 
mined.  I  therefore  ibink  the  case  should  ^  seotXoitbe/jury/yathec 
with  or  without  an  interpretation  of  tfae.oontcact^  whieh  theJM^H 
can  interpret  to.  the  jury;  apd  in  oner  way  or.  another  I.  tktnk  tbe 
ease  ah.ould  be  kept  together* .  *   .     , 

Zior^ii  CorsAati4e.-^ln  the  ^Brst-place^  tUscase^  in  myopinion^ia 
notoneof.lJiose  appropriated  for  the>  Jury  Court,  as  there' are  deda^ 
ralory  condusioos  not  only  for  damnges  already  sustained^diiit  also 
for  tbesoito  be«lstained;in  future*  Thece  is,  moreover,  aconelu- 
sieo  for  xelief.    ^ . At.least  the  aaid  .direcjMs  end  munager  eugbt  end 

*  should  be.deeerned  aadoHiained  tofree  and.  relieve  she  pmrsuess 
^  of  all'loes  and  damage  tkey.haveelreaiiyisustained^ormayaustau^ 

<  directly  orindirootlgcy  inoonseq«enoaof  the  said  iliegriitmde, &o.; 

*  and  also  to  free  and  relieve  the  pursuers  of  any  call  which  may  , 

<  have  been  made  en  the  >  partners,'  &c.     Looking  at  these  conclu- 
sions,  the  case  does  not  appear  to  me  to  be  one  appropriated  for  tbe 
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Jiiiy  Oomt ;  forif  Ks  it  «liOQld  have  been  sent  there  wilhout  discus-  18  Jan.  ia^« 
noDy  «Qd' tliemfore  what  the  Lord  Ordinary  has  done  is  competeBt.  m^J^^^^ 
There'>af6>littretiiro  points,  whtehare  quite  different  and  distinct*  Others «. 
Tfaeiirgti^ferB  tothe  eenstnietioii  ^  the  contract,  and  the  other  re-  q^^^"*^ 
latea  t»  tine  'conduct  of  the  pursuers^  as  inferring  their  homologation  -— 
er  acq«iesden4e  in  the  aols  of  the  directors.  And,  first,  as  to  the  ^y*^"  ^^ 
construotloa  of  the  contract,  I  must  say  tbait  I  have  no  doubt  what- 
ever <Bi  thatpeiiit,  and  iny  opinion  is  the  same  as  that  already  ex^ 
pressed *iiy.  your  Lordship^  (Lord  GiiUesi)  The  queslson  is  not 
astthe  Lent  Ordinary/putsilv  whether  the  branch  of  trade,  via* 
sales  on  commission  and  guarantee,  not  being  expressly  prohibited 
by  >the  contract^  is  to  be  permitted,  but  whether,  as  it  was  not  per* 
Bitf6d,tit.is''tliflse^0e'probibited;  for,  whether  expressly  or  im^ 
pikrily •  ^at is^  by  eitoiaiion)  profaiWted,  fai  neither  view  is  it  per>* 
asitt^t  under  the  <ean  ttact>  If  a  joiiit  stoeic  company  be  instituted 
fi^the  timiberior  the  wim  trade,  they  do  not  expressly  prohibit 
trade  in  •  olbev  articles ;  but  dMi  cnmpsny  is  not  permitted  to  deviate 
from  tbeparliculatp  species  of  tnule  for  wbicb  it  was  constituted; 
and  tbofigh  that  deviatioii'  riMiohi  be  slight^  it  iS' ultra  vines  of  the 
ee«p«py«  fio^^ii esmpany  ereated fisr the  purposeof  banking couid 
not  carry  op  hpsiness  -  «nder  'their  contract  as  ■  insanmee  bcokera  4>r 
pawnWokiBta^  though* :iK>t  expsesslyipreUbitCi^  and'  thesefbre  the 
v»«i  oClthe  LordiOrdinasyis'of  Hule  oroo  oonsequenc^;  foriif  this 
paKtioiilarepecie8<of  oomndssionaodtguarantae  trade  isinot  pesmitted 
by  4beiK)ntractv  itk  vtrtaaUyiprobibited,  and  isultra  v»es  of  the 
eoiopany.  Tke^  principal -business  <tf.the  C^ompany  was  to  carry 
paawufgffiia  aad.  goods:;  and  'OlthoHgh  permigoion  is  given  tO'  buy 
eommodhies  on  oommissioo,  that  does- not  allow  the  Company  to 
sell  the  gooda  of<otfaen  oa  a  del  credere  commission.  There  is  no  * 
anah^y  between  the 'two  powers*  ^  Every 'ma*ohant  who  deab  in 
goods,  if  he  isoidisariiy  prudent,'  may  make  profit; -and  though 
ode  porchaser  should  beenme-  bankrupt  the  loss  may  be  repmred ; 
but  in  a  trade  of  del  credere  commission  with  12^  per  cent,  guaran-^ 
tee,  .the  fidlure  of  anyone  purebaser  may  eqaai  if  not  exceed  the 
profit  of  his  whole  trade.  A  power,  therefore,  of  dealing  in  their 
own  goods  on  oommissioo,  which  is  the  tmde  of  every  merchant, 
does  not  warrant- them  in  engaging  in  del  oredere  commission^ 
which  ia  of  all  others  a  trade  the  most  dangerous  and  hazardous* 
In  some  cases,  no  doubt,  where  the  house  has  been  long  establisbedy 
where,  no  jiash  sales  are  made,  and  where  the  credit  of  those  with 
whom  4he^ company  deal  is  well  known,  the  danger  is  not  so  great; 
bat  herox  the  company  not  beh^  domiciled  abroad,  it  would  not  be 
safe  in  this  new  partnership  to. intrust  to  a  derk  in  Australia  power 
of  engaging  to  an  unlimited  extent  their  guarantee  for  2^  per  cent. 
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18  Jan.  1839.  No  man  in  bis  senses  would  enter  on  such  a  course  in  suck  cifcam* 
stances.  It  would  be  a  different  thing  if  the  guarantee  agent  was 
living  in  this  country,  and  had  an  opportunity  of  knowing  the  par- 
ties; bat  the  clerks  abroad  have  little  or  no  interest  in  the  matter. 
This  trade  is  ex  facie  hasardous,  and  so  it  has  turned  out;  and 
there  is  no  more  connection  between  it  and  the  carrying  trade  as 
between  bankers  and  pawnbrokers.  In  prudence  it  should  never 
have  been  engaged  in.  If  it  is  not  permitted,  it  is  prohibited  by 
the  contract ;  and  a  single  case,  under  such  a  trade,  of  a  purchaser 
becoming  bankrupt  may  cause  a  greater  loss  than  the  whole  capital 
of  the  company.  This  species  of  trade  is  therefore  implicitly  pro* 
hibited,  and  it  was  wise  that  it  should  be  so.  Bat  though  not  en^ 
titled  to  engage  in  this  particular  trade^  it  is  possible,  notwitfastand** 
ing  that  the  Company  nay  have  changed  their  views ;  and  though 
expressly  prohibited,  they  might  have  competently  engaged  in  h 
if  they  had  altered  their  plans,  so  as  to  bipd  all  the  members  of  the 
Company.  But  have  they  done  so  ?  I  think  it  was  not  inconoipe- 
tent  for  the  Lord  Ordinary  to  deeide  that  question.  Farther  proba- 
tion not  having  been  renounced,  the  case  might  still  be  sent  t6  the 
jury ;  and  if  the  only  evidence  of  the  homologation,  or  rather  the  ac- 
quiescence of  the  pursuers,  was  in  the  yearly  reports  of  the  Com- 
pany,  and  the  fieurt  that  the  pursuers  continued  afterwards  to  draw 
dividends,  the  Lord  Ordinary  might  competently  say,  that  these  did 
not  amount  to  proof  of  homologation  ;  but  as  ferther  probation  is 
not  renounced,  and  there  may  be  other  evidence,  it  is  better  to 
keep  this  point  open,  and  send  the  case  to  a  jury.  But  if  we  are 
to  decide  in  these  circumstances,  1  am  of  opinion  that  acquiescence 
by  the  pursuers  has  not  been -proved.  As  to  the  reports,  I  have 
read  them  from  beginning  to  end,  and  in  not  one  of  them  do  I  find 
a  hint  that  the  Company  had  engaged  in  sales  on  del  credere  cora- 
mission.  My  learned  friend,  the  Solicitor^General,  argued  that  in 
such  a  trade  del  credere  commission  was  implied  and  presumed; 
{Beffa  Com.  i.  878.)  I  doubt  very  much  if  this  is  the  implication 
of  law ;  but  even  though  it  were,  it  does  not  apply  to  this  case. 
The  Company  are  domiciled  in  this  country,  and  a  clerk,  who  has 
an  inferior,  and  indeed  almost  no  interest  to  make  inquiry  as  to  the 
solvency  of  the  purchasers,  is  resident  abroad.  And  I  must  now  ob- 
serve, that  in  the  reports  commission  merely,  and  not  del  credere 
oommission,  is  stated ;  and  even  although  the  pursuers  had  been 
present  at  the  various  meetings,  and  had  actually  signed  these  re- 
ports, there  would  have  been  thereby  no  acquiescence  in  this  trade, 
as  the  risk  was  not  explained  to  them.  They  had  provided  for  no 
greater  loss  than  the  actual  value  of  the  goods ;  but  by  this  trade 
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the  iQSS.iB^y  hi^ve  been  m^Umte4«   .So  far,  then,  as  aoquiescence  IB  Jmi.  lam 
IB  inferred  from  these  reports,  I  do  not  think  it  is  proved,  M^to^'*^ 

Tl^e.iQdivadu^of  the  QtmfMy  baving  intrusted  the  manageiaent  others  v. 
to  dicectorss  are  not  bound  to  attend  Qvery  meeting,  or  approve  of  ^^  ^"^ 
vbat  is  tJb^n  dqoe.     If  what  is  done  is  not  within  the  limits  of  the     — L 
contract^  and  if  no  consept  is  given  to  the  aetingi  this  is  not  suffi-  Opinion  of 
dent  tq  bind  the  parties;  and  as  the  t^ade  was  ultra  vires  of  the 
directory  and  was  mi  .eofimmnicated  at  the  yearly  meetings,  the 
pursuer^  are  o/pt  bo^nd  ,^hereby*  And  even  i f  the  commission  agenoy 
bad  b^^n  /expressly  .mentioned,  there  is  no  acquiescence  on  the  part 
of  the  pumuerp';  nejther  does  the  drawing  of  the  subsequent  divi- 
denda  ji^fer  aqquieseence  oi\  the  p^rX  nf  the  pursuers*     These,  divi- 
den44.wece.i;eg9jl|iily  made,  and  the . partoers  bad  no  jreason  to 
believ.et  the  re^^n^  -But,  .independent  of  thiose  eiirottmstances,  and 
ai  xi^e  pajftws  h^ve  not  JF^n^un^d  furdier  probation,  my  opinion  is, 
that  we  fiJbottld  alter  the  LiOrd  Ordinary's  iaterloeutor,  in  so  far  a$ 
It  finde»  that  .as  this  particular  trade  was^  not  expressly  prohibited 
by  the  cwtract,  it  fell  within  its  limits;  and,  quoad  ultra,  we 
should  send  the  case  to  the  Jury  Court;  and  having  thus  eonstrued 
the  contract,  the  jury  is  the  proper  court  for  making  various  in- 
quiries as  to  the  conduct  of  the  directors^  £(c* 

Lford  Pre$ideKL-r-l  am  so  entirely  of  the  opinion  stated  by  Lord 
Corebouae,  that,  I  tbink  it  unnecessary  to  add  mueh  to  what  has 
already  been  stated.  J  ^m  quite  aware  of  the  daiise  in  the  con- 
tract founded  on  by  the  Solioitoiv-Oeneral,  viz.  the  &th ;  but  the 
prcipe.r  duty  qf  the  Company,  was  the  carriage  of  goods  and  pas- 
seogerf^..  The  leading  article. was,  to  buy  goods  in  order  not  to 
send  tl|eir  vessels  without  freight,  and  keep  them  employed.  Now, 
their  proper  dpty.w^  in  relation  to.  the  profits  or  losa  on  their  own 
goods.  That  was  their  business ;  and  the  loss  of  one  ship  or  cargo 
migbt  be  compenaated  by.  the  ne<t»  or  the  next  import  by  the  next 
export,  But  to  engage  in  a  commission  and  guarantee  trade  which 
was  of  a  different  kind  was  not  within  the  contract  Suppose, 
under  tbp  general  clai^,  the.  directors  were  to. say,  ^  We  will  take 
*  the  gioods  of  others  qn  oommission,  and  not  our  own  goods  to  fill 
the  freighl;,  wouJd  (his  ^i^e  been  a  bon9^  fide  construetion  of  the 
confffM^iK?  ^^^  WS^e  merely  .general  merchants,  and  what  they 
did  bi^yond.thi^  is  out  o(.tb^  q^xitnipt,  Your  Lordships  l^now  v^ery 
well  that  great  merchants,  as  the  £ast  India  Company's  service, 
never  insure  at  all,  and  on  that  principle  the  extensive  profits  on  the 
whole  compensate  the  partial  loss.  This  is  also  the  case  with  some 
private  merchants;  and  my  excellent  substitute,  when  I  was  in 
2ietlandy  was  in  the  habit  of  never  paying  a  premium  of  insurance, 
as  the  premiums  were  greater  than  the  loss  of  the  Vessel. 
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Do  your  Lordthips  propose  to  remit  the  case  to  the  jury,  or  pro- 
nounce a  special  finding  on  the  contract  ? 

Lord  Gillies. — I  propose  we  should  give  oar  opinion  on  the 
finding  as  to  the  commission  and  guarantee  trade  not  fallii^  within 
the  contract ;  and  as  I  seem  not  to  have  been  fully  understood  as 
to  this  case  being  appropriated  to  the  Jury  Court,  1  have  to  re» 
mark,  that  all  I  said,  or  meant  to  say,  was,  that  the  case  very  neirly 
resembled  those  appropriated  to  the  jury,  and  that  it  might  be 
expedient  to  send  it  to  the  jury.  I  give  no  opinion  on  the  evi* 
dence,  although  very  clear  opinions  have  been  given  by  your  Lord- 
ships.    I  leave  that  to  the  jury. 

The  Qmrtf  accordingly,  *  recal  the  interlocutor  reclaimed  spinet ; 

<  find  that  the  contract  does  not  authorise  the  trade  of  commiasioo 

<  and  guarantee  agency ;  and,  quoad  ultra,  remit  to  the  Lord  Ordi* 

<  nary  to  proceed  as  to  his  Lordship  shall  seem  just,  reserving  all 
^  questions  of  expenses.' 

Lord  Ordinary,  Cockburn.  Act,  Dean  ofFac  (^Hope,)  Thamiotu  Alt.  SoL-* 

Gtn.  (Rutherjvrd,)  J,  S.  More,  Grant         D.  MUchdl,  S.  S.  C.  W.  Akxemder^ 
W.  S.  and  Thommnh  EMer  jr  Bum,  W.  S.  Agents.        Al  Clerk. 

C.  G.  R, 


j_l'..  j; 


FIBST  DIVISION. 


No.  LIII. 


ISeA  Jantiary  1888« 


JAMES  LOUTITT  BRAIMER  and  Mandatary 

against 

KLEANORA  CONGALTON  or  DRINKWATER 
BETHUNE  AND  HUSBAND  and  Others. 


Entail. — Prohibitory  Clause SucciJssion,  altering  Titfi 

ORDER  OF. — Act  1685,  c.  22. — tfi  a  deed  of  entaU  executed  in 
1758,  the  prohibitory  clause  was  thus  expressed  t  *  That  it  shall 

<  be  fUnvtse  lawful  to  the  said  heirs  of  tailzie  to  selly  alienate^ 

<  dilapidate,  nor  put  away  the  foresaid  lands  and  estate,  or  any 

<  part  or  portion  thereof  nor  to  contract  debt  thereupon,  nor  to  do 

<  or  commit  any  fact  or  deed,  civil  or  criminal,  whereby  the  said 

<  lands  or  estate,  or  any  part  thereof,  may  be  anyways  a^udged 

*  or  evicted  from  them,  or  forfeited,  or  may  be  anyt»)ays  affected 

*  in  prejudice  and  defraud  of  the  subsequent  heirs  of  tailzie  and 

*  provision  successively,  conform  to  the  order  and  substitution  ttbave 
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*  gpet^d.     NSkher  '^hall  it-  be  Unefid  to  them  to  permit  ike  ^md 
^  batds  and  estate^  cr  my -pehpt  ther^f^  t9  be  evicted^  adptdffedy 
*orvM^itoU9  ajfitted  for  emtibbhtarde^dt  cdniraoted  and  e&np-  M^mdMAr^l 
^  ittUt^  b^  0ieM^fbfe>thHl^  ^t^ctemim^  ^  by  any  of  their  prede^  Bethane  »n<t 
'  'txHiipB^'wkomiike^  em^vMgs  miKifreprnein£j  m  m  wbHek  tkejf^  ax  ""*'^'^^'  ^^^ 
-  '^  fUeir^repMaMat^i,  may  be  iuMe  or  ttt^ct  fb;' — JsUd^  that 
\*tit9tni  wu  to  ^hAekMioe  ptokiUtiim  agwMt  edterioff  the  ordifr  of 

QttMwi/^9-^WhMier^mmtmi^£SKcuUdi     verbis  of  ike^^UAuU  lAttr, 


'      '•        !',!•-  i    •     .    ># 


■  -f  • 


*  alwiae,  as  il  is  hereby  specially  prdvified  aad'claefaurec^  andtifrahan 

<  be  so  provided  aad  declared,  by  the  eiiarler  and  infeftmeTit  to  fol- 

*  lov.h^reACi^  and,  sliaUJ[>€f,  inserted  in  all  future  cliarters,  retours; 

<  general  and  apecial,  aQd.:in^ftpn4|nt8y  ^hat  il  akaU  be  aowise  jaw- 

*  fat  lo  4lbe  said  heirs  of  tailzie  to  sell,  alienate,  dilapidate,  nor  put 

*  away  the  foresaid  lands  and  estate,  or  any  part  or  portion  thereof^ 

*  nor  to  coiftnict  debt  tbereopon,  nor  to  do  or  commit  any  fiiot  or 

*  deed,  civil  or  criminal,  wbereby  the  said  lands  or  estate,  or  any 

*  part  thereof,  may  be  anyways  adjudged  or  evicted  from  them,  oi" 

<  forfeited,  or  may  be  anyways  affrot^  in  prejudice  and  defraud  of 

<  the  subseqaetat  heirs  of  taiteie  and  provision- suooessively,  conform' 

*  to Ite iDvdoaasid  takttitttUon above speeified*     Neisher  cdiall  it  be' 

*  lawful  to  them  to  permit  the  said  lands  ani(  estate,  or  any  pare 
« thereat  io  be.  oviffted,  ad^adgac^*  or  anywajiw  affected  for  any 
^  debts  or  deeds  contracted  and  oommicted  by  them  before  theii* 
«8ucc«i|iii%'jDr~.faf  ^y^of.  tliQir  prodeeessors  whom  Iheyanywiise 

*  aMiy  repM9e«ytt<ar  in  wUcU  Ib^y^  aajtheirreprasenMivee^  may  be 

*  liable  or  subject  to,  all  which  debts  and  deeds  are  hereby'  declared 
<^  void  and|*«|4illy  by  w^  of  o«ceptioa  or  reply,  and  without  decia* 
^laldi^  ic^  so  Air  as  they  may  burdei^  or  affect  the  said-  lands  and 

*  eslat^  Neither  i^hall  it  be  lawful  to  the  said  lieirs  of  tailaie  to 
^imioH.tbi.said  land^  an4. estate,  or  any  part  thereof,  to  be  evicted 
\4|r«aidy9dg!sd,  or^any  n;ay  affected  for  any  debts  or  deeds  contracted 
\  aA4  ^mnwttedj  «c  that  n^  be  ccmtraeted  and  conunitted  by  me, 

<  m  that  awjhhave  been  contracted  and  committed  by  my  pxede- 

*  omofs.'   <  And  if  the  (^ir  in  possession  shall  not  redeem  any  ad- 

*  judications  that  may  be  led  against  the  said  lands-  and  estate  for 
*.aad  upon  my  debts  and  deeds,,  or  the  debts  and  deeds  of  my  pre- 
\  deeessors,  wtebin  three  years  of  the  expiration  of  the  legal  of  suck 
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adjudications,  then  and  in  tbat  case  sncb  beir  sball,  for  himself  or 
herself  only,  amitt,  lose  and  forfeit  his  or  her  ri^ht  to  the  said 
lands  and  estate,  and  it  shall  be  lawful  to  the  nejit  and  immediate 
heip  of  tailzie,  and  if  he  or  she  shall  neglect  to  redeem,  it  shall  be 
lawful  to  the  next  succeeding  heir,  and  so  on  successively,  to  re- 
deem the  said  adjudications,  and  to  use  all  the  forms  necessary  in 
the  order  of  redemption,  and  to  enjoy  and  possess  the  said  lands 
and  estate  irredeemably  thereafter,  free  of  the  debts  and  deeds  of 
the  preceding  heirs,  but  with  and  under  the  reservations,  burdens^ 
provisions,  conditions,  clauses  irritant  and  resolutive,  and  limita* 
dons  contained  in  this  present  deed  of  tailzie.'  *  And  it  is  hereby 
proyided  and  declared,  that  if  the  heirs  of  tailzie  and  provision 
above  written  shall  contravene  the  premises  in  any  article,  claose, 
or  part  thereof,  by  contracting  debt,  or  committing  any  fact  or 
deed,  whereby  the  said  lands  and  estate,  or  any  part  thereof,  may 
be  anywise  adjudged,  evicted  or  affected  in  manner  foresaid,  or 
who  shall  permit  the  said  lands  and  estate,  or  any  part  thereof,  to 
be  evicted,  adjudged,  or  anywise  affected  for  any  other  debts  or 
deeds  contracted  and  committed  by  them  before  their  succession,  or 
by  any  of  their  predecessors  whom  they  represent,  and  in  which 
they  may  anywise  be  made  liable  as  representing  them  any  man- 
ner of  way,  or  for  any  debts  or  deeds  -contracted  and  committed 
by  me,  or  that  may  have  been  contracted  and  committed  by  my 
predecessors,  without  redeeming  them,  as  already  mentioned,  then^ 
and  in  any  of  these  cases,  the  person  or  persons  so  contravening, 
in  manner  foresaid,  shall,  for  him  or  herself  alone,  but  not  for  the 
descendants  of  their  bodies,  lose,  forfeit  and  amitt  the  right  and 
succession  to  the  foresaid  lands  and  estate,  and  all  infeftments 
and  rights  thereof  in  their  person  shall  thereafter  expire  and  be- 
come extinct,  void  and  null,  and  of  no  effect,  ipso  facto,  by  way 
of  exception  or  replye,  and  without  declarator,  and  the  said  lands 
and  estate  shall  devolve,  accresce  and  belong  to  the  next  and  im- 
mediate heir  of  tailzie  for  the  time  existing,  who»  by  virtue  of 
these  presents,  is  appointed  to  succeed,  though  descended  of  the 
contravener's  body.'  *  And  declaring  also,  that  the  said  heirs  of 
taibsie  and  provision  above  written  shall  not  have  right  to  possess 
or  enjoy  the  said  lands  and  estate  by  any  other  right  or  title  than 
by  this  present  deed,  and  infeftments  to  follow  hereon,  and  tbat 
every  other  right  or  title  that  may  have  come,  or  may  come  to 
them,  or  be  acquired  by  them  to  the  said  lands  and  estate,  or  any 
part  thereof,  shall  be  deemed  and  construed  accessary  to  this  pre- 
sent deed,  and  shall  be  affected  and  burdened  with  the  clauses 
irritant  and  resolutive  herein  above  contained.'  *  And  it  is  further 
hereby  expressly  provided  and  deckired,  that  the  whole  burdens, 
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proTisions  and  conditions,  claases  irritant  and  resolutive,  and  Iimi-  18  Jan.  1839. 
Cations  herein  above  written,  shall  be  inserted  in  the  charters  and     ^^*^V^^ 
infeftments  to  follow  hereon,  and  in  all  future  charters,  retours,  ^ra^'p^*"'' 

'  ^  '  '  Mandatary  o. 

general  and  special,  and  infeftments,  and  in  all  future  conveyances  Bethune  and 
of  the  said  estate ;  and  if  any  heir  of  tailzie,  succeeding  as  said  is,  Husband,  &e. 
shall  possess  and  enjoy  the  said  lands  and  estate  by  any  other  NamtiTe. 
right  or  title  whatsoever,  but  allenarly  by  these  presents  and  in- 
feftments to  follow  hereon,  or  shall  fail  to  insert  the  whole  bnr- 
dens,  provisions,  •  conditions,  daiises  irritant  and  resoltitive,  and 
limitations  above  expressed  in  the  charters  and  infeftments  to  fol- 
low hereupon,  and  in  all  future  charters  and  retours,  general  and 
spedal,  and  infeftments  and  future  conveyances  of  the  said  estate, 
then,  and  in  any  of  these  cases,  the  person  or  persons  sa  failing 
or  contravening  shall,  ipso  fecto,  amitt  and  lose  the  benefit  and 
socceasion  to  the  said  lands  and  estate,  and  of  this  present  right 
and  tailzie ;  and  it  shall  be  in  the  power  of  the  next  heir  of  tailzie, 
thoogh  of  the  contravener's  body,  to  enter  to  the  said  lands  and 
estate  by  service  or  declarator,  or  any  other  manner  of  way  agree* 
able  to  law,  in  the  same  manner  as  if  the  contravener  was  naturally 
dead,  and  any  alteration,  or  otherdeed  done  that  may  infer  an  alte- 
ration, or  made  in  order  to  alter  or  evacuate  this  tailzie,  shall  be 
ipso  £ftcto  void  and  nulL' 
Under  this  deed  three  successive  substitute  heirs  made  up  titles 
and  enjoyed  the  property,  the  last  of  whom,  Gilbert  Congalton 
Bethune,  after  completing  his  titles  under  the  entail,  executed,  in 
March  1819,  a  gratuitous  deed  of  setdement  and  tailzie,  in  the  form 
of  a  procuratory  of  resignation,  in  favour  of  himself  and  the  heirs  of 
his  body,  whom  failing,  to  his  sister,  the  defender,  Mrs  Drinkwater 
Bethune,  and  the  heirs  of  her  body,  and  certain  other  substitutes. 

After  the  death  of  Gilbert,  in  1886,  Mrs  Bethune  having  com- 
pleted her  tiUes  under  the  deed  of  1819,  the  present  action  of  re- 
duction of  it  and  her  tides  was  brought,  in  1837,  by  Captain  David 
Braimer,  (afterwards  insisted  in  by  his  son,  the  present  pursuer,  and 
his  mandatary,)  as  nearest  and  lawful  heir  of  tailzie  and  provision 
served  and  retoured  under  the  entail  of  1758,  on  the  ground  that  it 
was  ultra  vires  and  illegal  of  Gilbert  to  execute  the  deed  of  1819, 
as  there  was  a  prohibition  in  the  entail  of  1768  against  frustrating 
the  snccession,  and  which  prohibition  was  sufficiently  fenced  by  the 
irritant  and  resolutive  clauses*  The  defenders  having  denied  that 
there  was  a  valid  and  effectual  prohibition  against  altering  the  order 
of  sueoeasion,  or  that  it  was  properly  fenced  by  the  irritant  and  re- 
solutive clauses,  the  Lord  Ordinary  (8th  February  1888)  ordered 
eases. 

2d2 
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18  Jaik  1839.       The  pursuers  argued^ 
*>^Ny«^^         1^^^  ]„  ^]^g  prohibitory  dause  three  distinct  acts  are  prohibitod, 

MTldTtary  9.  ^^2*  ^'^^  Selling,  Contracting  debt»  and  altering  the  order  of  Bucoe»* 

BeUiune  sod    sion,  as  is  obvious  by  reading  the  three  differeat  members  of  the 
"^  ^"  '    ^*  clause  separately^  repeating  the  geoeral  words  common  to  each,  in 

Pursuers'       order  to  get  at  its  true  grammatical  construction.     No  verba  solem* 
^^  nia  are  required  in  expressii^  a  prohibition  i^[ainst  altering  the  er^ 

der  of  succession ;  and  thai;  prohibition  may  be  iatroduced  in  ooonec*- 
tion  with  another,  provided  that  other  is  per  se  eeaplete  and  dis- 
tinct, and  provided  the  words  prohibiting  an  alteeation  in  the  otder 
of  succession  do  not  merely  expiess  the  oMisequences  of  a  previous 
prohibition.  In  this  sense,  each  acat  prohibited  does  wA  require  a 
separate  and  independent  clause  cooKpIele. within  itself. 

2d^  The  words  ^  alterations,'  '  frustrations,'  or  *  interruptions,'  are 
not  necessary  to.  form  a  complete  prohibition  against  altering  the 
order  of  succession,  which  may  be  geoeml  in  its.  termsi  The  word 
^  forfeited '  in  the  preUMtoiy  clause  of  this  deed  closes  the  pvoki- 
bition  against  oontms ting  debt,,  and  its  coosequenees ;  and  the  weeds 
which  follow  prohibit  an  alteration  in  the  ocdsp  of  sucoe8sie%  be^ 
cause  the  words,  ^  or  may  be  otherwise  afieoted,'  separate  and  dis- 
join the  two  prohibitioBS. 

d</,  The  words,  ^  successively,  conform  to  the  order  aodsuhslilu^ 
« tion  above  specified,'  rielate  to  an  alter^ion  in  the  order  of  suc- 
cession, by  which  the  relatiive  places  of  the  heirs  may  be  changed^ 
and  not  to  a  sale,  adjudication,  &o.  whereby  the  sabstitutiea  wouJd 
be  wholly  eyacuated. 

4/A,  The  words,  <  to  do  or  commit  any  £Bbet  or  deed,'  and  the 
word  ^  affected,'  are  suffieieal  to  express  a  prohibition  against  alter- 
log  the  order  of  suooessiotn,  if  the  clause  is  in  other  respeets  unob- 
jectionable. These  are  the  words  of  the  statute  1685,  c  23,  and 
are  the  best  that  could,  ba  u^d*.  The-  prohibitory  clause,  if  ear 
pressed  in  the  precise  teryie  of  the  statute^,  would  be  effeetuai ;  for 
although  the  act  does  not  vender  the  use  of  its  words  impenitive, 
yet,  when  used,,  th^y  are  good  and  unobjeetioiiable.  The  act  does 
not  express,  the  sevej«l  prohiUtions  in  distinct  dauses,.  but  mixes 
them  up  even  more  than  ie  done  in  the  present  deed.  la  other 
respects  the  statute  and  the  present  deed  are  similac  in  import 
Besides,  the  words,  <  nor  pujt  away/  being  read  in  connection  wkh 
the  concludii^  part  of  the  clause,  and  being  used  disjunctively^ 
prohibit  an  alteration  of  the  sueeession,  and  do  not  apply  to  the 
probibitiont  i^ainst  sale.  In.  Lord  Stratbnaver  o.  Duke  of.  £)oug4a% 
2d  Feb.  172$,  {M*  15,373,  affirmed  4tb  J!uly  1729^  Cmiyie  mi 
Stewards  Appeal  Casesy  p.  32,)  the  words,  not  to  *  give  away,  dihi^ 
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*  pldate  or  impignorate/  were  held  to  probibit  an  akeration  in  the  18  Jon.  \S39. 
enter  «f  unocenioD*  ^"^V^^ 

M,  Althoogh  mere  intention,  unless  properly  expressed,  is  of  no  ^^I^S^I^^^ 
cotweqnenoe  in  am  entail,  it  is  notwithstanding  competent  to  look  Bctfaone  and 
at  the  sense  of  the  words  in  one  part  of  the  deed  to  test  the  mean*  ^"**'*^»  ^^' 
mg  of  certain  words  in  another  part.     Thus  the  deed  provides  for  Punucts* 
the  insertion  of  the  clauses  *  in  all  future  conveyances  of  the  estate, 
^  and  that  any  alteration,  or  other  deed  done  that  may  infer  an  alte* 
*'  ration,  or  made  in  order  to  alter  or  evacuate  thb  tailzie,  shall  be 

*  ipso  liscto  void  and  nulL'  (See  Lord  President  Campbell's  speecb 
in  the  Roxburghe  case.)  From  these  words,  it  is  obvious  that  the 
entailer  had  imagined  that  the  prohibition  against  altering  the  order 
of  succession  was  efiectaal. 

In  the  eases  of  Strathnaver,  Don  v.  Sir  Alex.  Don,  Feb.  5.  1718, 
K.  15,591,  affirmed  July  14.  1713,  Bpbertsan's  Appeal  Ceues^  p.  76 ; 
Forbes  v.  Maitland,  Idth  July  I753»  affirmed  llth  Feb.  1754, 
ElchieSy  tsoee  Tailzie^  No.  52,  and  Ure  v.  Crawford,  July  17.  1756, 
F.  C  M*  4315,  the  prohibitory  clauses  were  held  effectual.  The 
case  of  Argaty,  (Stewart  v.  Home^  July  8.  1739,  F.  C)  referred 
to  by  the  defenders,  was  characterised  by  the  Lord  President 
Caaspbell,  in  the  first  advising  of  the  Roxburghe  case,  as  not  a  ques* 
tion  of  entail,  but  of  personal  interdiction  against  an  heir,  and,  so 
fcr  aa  hostile  to  the  doctrine  of  the  pursuers,  was  overruled  by  the 
Roxburgh  and  Liwhbuy  cases,  which  are  of  established  authority. 
The  phraseology  in  the  Roxburghe  case  is  substantially  the  same 
with  that  in  this  deed,  and  the  only  difference^  vis.  that  the  words, 

*  to  do  or  commit  any  fact  or  deed,'  must  be  read  in  connection  with 
the  several  acts  prohibited,  does  not  affect  the  meaning  of  the  clause. 
The  words  in  both  entails  are  equally  disjunctive  and  comprehen- 
sive. The  argument  of  the  present  defenders  was  fully  considered 
in  the  Loehbuy  case^  to  which  reference  was  made  by  Lord  Prest* 
dent  Campbell,  in  the  advisings  in  the  Roxburghe  cause,  (Innes  v. 
Kerr,  June  23.  1897,  F.  C.)  The  case  of  Loehbuy  (Madaine  r. 
Maclaine,  June  23.  1807,  F.  C)  is  a  fortiori  an  authority  here,  as 
the  words,  (which  are  substantially  the  same,)  are  expressed  less 
disjunctively  than  in  the  present  case.  The  case  of  Eastfield 
(Brown,  May  25.  1806,)  does  not  affect  the  deciMon  in  the  case  of 
Loehbuy,  or  the  argument  of  the  present  pursuers,  as,  from  the  struo- 
ture  and  meaning  of  the  sentence,  there  is  only  a  prohibition  against 
eviction  of  the  lands  by  legal  diligence.  It  is  impossible  to  recon- 
rile  the  decision  in  the  case  of  Earlsfaail,  (Henderson  v.  Henderson, 
>}ov.  21.  1815,  F,  C.)  with  the  two  solemn  decisions  in  the  cases 
of  Roxburghe  and  Loehbuy.  It  is  the  only  precedent  against  the 
pursuers,  and  was  not  appealed.     The  Biirdsyardi»  case,  (Grant  and 
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18  Jaik  1839.  Tytler  v.  Tytler,  8cc.  March  9.  1826,  F.  C.)  is  not  an  authority 
^^^*V^^    against  the  pursuers,  for  these  reasons :  \st,  the  entail*  merely  prohi- 

MMdato^l  ^^^^  *  ^^^^'  ^^  °®^  *  ^®^^* ''  2^»  ^^^  *^^  prohibited  are  merely 
jiethuoe  and  those  that  shall  be  the  ground  of  adjudication,  eviction,  forfeiture,  or 
Uutbapd,  *^  burdening  the  lands.  The  word  *  affect '  is  there  used  synonymously 
•Pursuen*  with  <  burden,'  and  not  in  its  more  proper  and  extensive  meaning ; 
Pleas.  g^^  ^1^^  words,  *  in  prejudice  and  defraudof  the  subsequent  heirs  of  tail* 

*  Bie  and  provision  successively,  conform  to  the  order  and  substitu- 

<  tion  above  specified/  are  wanting  in  that  entail.  Indeed,  the  only 
point  decided  in  that  case  was,  that  a  *  prohibition  against  altering 

*  the  order  of  succession  in  an  entail  cannot  be  created  by  inference 

*  or  implication,  however  evident,'  a  doctrine  which  the  pursuers  do 
not  dispute.  So,  in  the  Craigievar  case,  (Sir  William  Forbes  v. 
Forbes,  1816,)  referred  to  in  the  case  of  Burdsyards,  there  was  a 
mere  decUration  of  intention,  which  could  not  make  a  prohibitory 
clause,  and  there  was  no  substantive  prohibition.  The  case  of 
Blairhall,  (Dickson  v.  Macdonald,  6th  July  1816,)  also  referred  to 
in  the  case  of  Burdsyards,  is  no  authority  against  the  pursuers,  be* 
cause,  latf  It  would  be  diiEcult  to  say  that  the  words,  *  nor  shall  they 

*  do  or  suffer  these  particulars,  or  any  other  thing  to  be  done,'  could 
be  extended  beyond  other  things  of  the  same  kind  with  those  enu- 
merated. 2d^  The  word  <  affected '  there  means  <  adjudged,'  as  be- 
ing coupled  with  that  word, — as  being  indiscriminately  applied  to 
the  lands  and  rents,  which  last  could  only  be  properly  said  to  be 

<  affected '  by  diligence,  and  not  by  voluntary  alteration  of  the  succes- 
uon,  and  by  its  use  in  the  preceding  part  of  the  same  clause  as  sy- 
nonymous with  *  burdened.'    &/,  The  words,  <  in  prejudice  and  de- 

*  fraud  of  the  subsequent  heirs  of  tailzie  and  provision  successively, 

*  conform  to  the  order  and  substitution  above  specified,'  are  awant* 
ing ;  and  besides,  by  the  use  of  the  word  *  and,'  the  depriving  the 
heirs  of  the  lands  or  rents,  or  interrupting  them  in  the  peaceable  pos- 
session  and  enjoyment  thereof,  are  merely  the  consequences  of  legal 
diligence.  The  prohibition  in  that  case  refers  to  a  total,  and  not  a 
partial  evacuation  of  the  substitution. 

The  case  of  Strath  brock  ( Rowe  t?.  Monypenny,  10th  Feb.  1887,) 
is  an  authority  for  the  pursuers.  The  present  entail  is  more  strongly 
expressed  than  the  entail  in  that  case  was ;  Ist^  As  the  present  en- 
tail prohibits  not  only  deeds  done  in  prejudice  of  the  entail  gene- 
rally, (as  was  done  in  the  Strathbrock  case,)  but  particularly  <  of  the 

<  subsequent  heirs  of  tailzie  and  provision  successively,  conform  to 

<  the  order  and  substitution  above  specified.'  2(/,  That  the  descrip* 
tion  of  the  consequences  of  the  first  prohibited  act  is  here  more 
completely  exhausted  than  in  that  case. 
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The  defenders  argued^  18  Jan.  1839. 

\$t^  Although  no  set  form  of  words  may  be  required,  each  pro-    ^*^V"*^ 
bibition  in  an  entail  must  be  expressed  in  a  distinct  and  sabstan-  MandTtair  1 
tive  form»  and  in  words  directly  and  aneqaivocally  applicable  to  the  Bethune  and 
special  act  prohibited.     No  prohibition  is  to  be  implied,  nor  is  gp  •  Husband,  &c. 
indication  of  intention,  however  clearly  that  may  be  gathered  from  Defenders* 
other  parts  of  the  deed,  effectual ;  Ersk.  iii.  8.  29.  ^'^^'- 

2dj  The  words  *  to  put  away '  are  those  uniformly  employed  in 
the  prohibition  against  selling,  to  which  in  this  case  they  relate 
solely.  In  the  Strathnaver  case,  the  words  were  ^  to  give  away,' 
which  may  more  freely  be  held  to  apply  to  gratuitous  deeds,  than 
the  words  '  to  pot  away ;'  and,  besides,  the  words  employed  were  not 
held  as  a  substantive  prohibition  against  altering  the  order  of  suc^ 
eewon,  but  the  judgment  proceeded  entirely  on  the  presumed  and 
implied  intenUon  of  the  entailer,  and  is  therefore  of  no  authority 
now, 

3d,  The  liteml  import,  scope  and  intention  of  the  clause  in  the 
present  deed  is  only  to  prohibit  sales  and  the  contraction  of  debt, 
and  their  consequences.     Not  a  phrase  or  expression  invariably  * 

employed  to  prohibit  an  alteration  of  the  saccession,  oecars  in  it. 
On  the  contrary,  the  words  used  are  those  employed  in  the  prohibi- 
tion of  debts  and  delinquencies,  in  addition  to  a  separate  prohibition 
lo  alter  the  order  of  succession.     The  general  words,  <  any  &ct  or 

*  deed,  civil  or  criminal,'  is  qualified  by  the  word  *  whereby,'  which 
connects  them  with  the  consequences  set  forth  as  the  tests  by 
which  the  facts  or  deeds  prohibited  are  defined  and  asoertained. 

*  Debts,'  and  ^  fticts  and  deeds,  civil  or  criminal,'  are  prohibited  to- 
gether, and  the  consequences  as  resulting  from  both  or  either  of 
them*  Although  the  words,  *  or  anywise  affected,'  are  introduced 
disjunctively,  after  *  adjudged '  and  ^  forfeited,'  they  are  merely  ex- 
pletive of  the  other  two,  and  are  employed  in  order  to  comprehend 
all  the  consequences  which  might  possibly  result  from  the  things 
prohibited*  The  enumeration  of  these  consequences  is  throughout 
disjunctive  and  alternate,  in  order  to  make  the  prohibition  complete 
against  all  debts  whereby  the  heirs  might  be  prejudiced.  If  the 
pursuers'  reading  of  the  clause  was  correct,  adjudication  and  evic- 
tion consequent  upon  debt  would  alone  be  prohibited ;  but  the  en- 
tailer provided  against  other  consequences  resulting  therefrom.  Thus 
an  assignation  to  the  rents  during  the  granter's  lifetime,  followed  by 
Jnfeftment,  might  affect  the  lands  by  a  poinding  of  the  ground ;  but 
this  might  not  be  in  prejudice  of  the  heirs,  t6  cover  which  the  clause 
is  framed. 

4ihj  A  deed  dispooing  the  property  is  as  much  in  prejudice  of 
the  heirs  of  entail  as  one  altering  the  order  of  succession,  and 
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16  Ian.  1839.  general  words  do  not  debar  tbe  heir  from  defeating  tbe  rights  of 
^^"^V^  4;be  subBtitutea  by  selling  the  property ;  Sinclair  v.  Slndairs,  Nov.  8. 
tiiZl^^v,  17^^*  ^^'  15,382.  In  that  caBe,  the  words  founded  on  by  the 
lirthuoe  and  pursuers,  as  creating  a  prohibition  against  altering  the  order  of  aae* 
*  '  *^*  cession,  were  used  in  direct  connection  with  the  prohibition  to 
Defenders*  contract  debts,  of  which  tbey  usually  and  technically  form  a  pare 
^'*'''*''-  See  also  Campbell  v.  Wightman's  Heirs,  17th  June  1746,  Mar. 

15,305;  Scott  Nisbet  t;.  Young,  Nov.  1763,  Mor.  15,516,  (af- 
firmed,) That  restrictions  in  entails  must  be  distinctly  and  sub^ 
stantively  expressed  is  clear  from  those  cases,  where,  although  the 
prohibitory  clauses  were  full  and  complete,  yet,  from  a  defect  in  the 
irritant  and  resolutive  clauses,  the  deeds  were  ineffectual ;  Brnoey 
&c.  V.  Bruce  and  Others,  15th  Jan.  1799,  Mar,  15,589,  affirmed ; 
Barclays.  Adam,  House  of  Lords,  Idth  May  1821,  Sfutw^s  Appeal 
Caaesj  ii.  24. 

bth^  That  the  word  *  affected  '  is  merely  used  as  an  expletive  of 
the  consequences  of  debt  or  feudal  delinquency,  is  proved  by  the 
next  clause  of  the  deed.  It  must  therefore  receive  the  same  inter*- 
pretation  throughout ;  and  as  an  heir  of  entail  could  not  alter  tbe 
order  prior  to  his  succession,  the  word  ^  affected '  must  here  refer 
exclusively  to  debts. 

6thy  The  clause  in  this  deed,  prohibiting  the  heirs  from  possessing 
on  any  other  title  than  the  entail  of  1758>  (which  is  analogous  to 
that  in  tbe  Earlsball  case,)  is  no  prohibition  against  altering  the  order 
of  succession ;  for  to  argue  that  possession,  under  a  deed  altering  that 
order,  not  being  possession  under  the  original  entail,  is  therefore  a 
contravention  of  this  prohibition,  is  a  petitio  principii,  because  a 
possession  in  virtue  of  a  power  conferred  by  tbe  entail  is  one  eon* 
sistent  with  that  deed.  If  the  argument  of  the  pursuers  is  sound, 
tlte  clause  in  question  would  superaede  the  necessity  of  all  prohibi- 
tory, irritant  or  resolutive  clauses,  and  would  be  equivalent  to  a 
strict  entail.  But  such  a  clause  does  not  prohibit  an  alteration  in 
the  sueoession  if  otherwise  allowed.  The  cases  of  Argaty  and  East*' 
field  become  of  great  importance,  as  the  pursuers  impugn  the 
judgment  in  the  case  of  Earlsball.  Tbe  latter  is  especially  impor- 
tant, because  it  was  in  dependence  at  the  same  time  with  those  of 
Roxburghe  and  Loch  buy ;  and  the  decision  being  subsequent,  the 
distinction  between  them  and  it  is  exhibited.  The  same  remark 
applies  to  the  recent  case  of  Rowe  t7.  Monypenny,  ut  supra.  The 
judgment  in  Lochbuy's  case  was  not  appealed.  It  was  entirely  dis- 
regarded in  the  subsequent  cases  of  Eastfield  and  Earlshall.  There 
are  five  similar  decisions  subsequent  to  the  cases  of  Earlsball  and 
Luchbuy,  (see  note  at  the  end  of  this  case) ;  and  even  supposing  tbe 
latter  case  to  be  against  the  defenders,  the  point  is  no  longer  open. 
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The  Lord  Ordinary  (22d  November  1888)  pronounced  the  fol-  18  Jan.  ld39. 
lowing  interlocutor :  ^III^ 

*  The  Lord  Ordinary  baring  beard  counsel  on  the  record,  and  Mandatary  o. 
thereafter  eonsidered  the  revised  cases,  with  the  titles  founded  on  ^®*^""!,*^ 
by  the  parties ;  in  respect  it  appears  that  the  late  Gilbert  Bethune,      _^ 
Esq.  the  maker  of  the  deed  of  entail  under  reduction,  possessed  J^'I^^J^,. 
the  lands  and  estates  libelled  on,  on  titles  whereby  he  was  not,  locutor. 
in  apt  and  effeetoal  terms,  barred  from  altering  the  order  of  suc- 
cession, repels  the  reasons  of  reduction,  sustains  the  defences, 
and  decerns;  farther,  finds  expenses  due  to  neither  party.' 

Nole, — *  The  present  case  so  closely  resembles  various  cases  tried  Note. 
of  late  y«ars,  and,  in  particular,  it  is  so  nearly  identical  with  that 
of  Earkhall,  which  occurred  in  1815,  and  that  of  Libberton,  de- 
termined by  the  First  Division  within  these  few  months,  that  the 
Lord  Ordinary  has  not  found  himself  entitled  even  to  report  the 
question  to  die  Court  as  one  whieh,  in  his  opinion,  ought  now  to 
be  eonsidered  of  any  difficulty  on  its  legal  merits. 

^  The  records  of  the  Court  show  that  most  of  the  preceding 
cases  similar  to  the  present  have  been  very  ably  argued  by  the 
bar,  and  very  carefully  considered  by  the  Court;  and  the  special 
judgment  framed  by  Lord  Alloway  in  tiie  case  of  Earlsbali,  {F,  C, 
21  St  Nov.  1815,)  has  long  been  viewed  by  the  profession  as  a 
most  lucid  exposition  of  the  nice  and  subtle  distinctions  which 
have  received  effect  in  questions  of  this  nature. 

*•  From  that  judgment,  as  well  as  from  the  detail  of  the  cases 
given  by  the  parties  in  the  present  papers,  it  appears  that  the 
questions  raised  on  Scots  entails,  as  to  altering  the  order  of  suc- 
cession, may  be  divided  into  hoo  classes.  In  some,  the  three  sta- 
tutory prohibitions  of  the  act  1685,  when  distinctly  and  separately 
enjoined,  have  been  held  as  effectual,  the  heirs  being  viewed  in 
such  cases  as  prohibited,  in  apt  and  proper  terms,  ^rst^  from  sell* 
ing  or  alienating;  second^  from  contracting  debt ;  and,  thirds  from 
doing  any  other  deed  to  the  prejudice  of  the  heirs  and  members 
of  tailzie,  or  to  the  prejudice  of  those  appointed  to  succeed. 
Within  this  class  the  cases  of  Roxburghe,  Loch  buy  and  Strath- 
brock  may  be  noted. 

<  The  other  class  consists  of  those  where  it  has  been  held  that 
there  is  no  separate  and  effectual  prohibition  against  the  alteration 
of  the  order  of  succession,  when  the  general  prohibition  against 
doing  any  thing  to  the  prejudice  of  heirs  is  qualified  by  words 
showing  that  it  was  only  acts  and  deeds  of  a  particular  description 
that  were  comprehended  in  the  clause,  viz.  *  those  whereby  the 
'  lands,  or  any  part  thereof,  might  be  apprised^  adjudged  or  evicted j* 
&c»    This  is  a  more  numerous  class  than  the  other :  within  it  have 
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16  Jan.  183a  «  been  held  ta  fall  the  cases  of  Argaty,  Eastfield,  Blairhall,  Earls- 
Braimerlmd    *  ^^^^^  Burdsyards  and  Libberton,  the  last  of  which  was  only  deter- 
Maiuiatiiry  v.   *  mined  by  the  First  Division  of  the  Court  in  July  1838. 
Hurfiand*&I;       *  '^^^  principle  on  which  all  of  these  decisions  proceeded  was 

'        <  very  clearly  announced  in  the  interlocutor  of  Lord  Alloway,  in  the 

^ote.         (  Earlshall  case^   His  Lordship  found,  that  the  general  words  in  the 

*  conclusion  of  such  prohibitory  clauses  as  that  above  quoted,  and 

*  which  is  relied  on  by  the  present  pursuer,  and  other  heirs  main* 

<  taining  similar  pleas,  ^  apply  only  to  those  deeds  by  which  the 
*^  estate  might  be  evicted  or  adjudged^  or  to  such  criminal  acts  by 
^'  which  it  might  he  forfeited^  and  which  are  quite  common  in  en- 
*^  tails  where  the  alteration  of  the  succession  is  expressly  prohi- 
<^  bited,  and  therefore  cannot  include,  either  expressly  or  by  the 
*<  general  terms  made  use  of,  a  prohibition  to  alter  the  order  of  sac- 
*^  cession ;  and  that  the  latter  part  of  the  clause  can  only  apply  to 
<*  the  doing  or  committing  any  fact  or  deed,  civil  or  criminal, 
*<  whereby  the  lands  might  be  evicted  or  adjudged,  and  whereby, 
*^  in  consequence  of  such  eviction  or  adjudication,  they  may  in  any 
*'  way  be  affected  in  prejudice  and  defraud  of  the  subsequent  heirs 
**  of  tailzie/ 

*  There  was  also  another  finding  in  Lord  Alloway's  judgment  in 

<  the  Earlshall  case,  which  meets  and  obviates  one  of  the  leading 

*  pleas  of  the  pursuer  of  this  reduction.  In  so  far  as  the  pursuer 
^  argues  that  the  defender  is  bound  (under  a  separate  clause)  to 

*  possess  under  the  original  entail  of  Balfour,  and  on  no  other,  the 

*  very  same  plea  was  urged  in  the  Earlshall  and  other  cases ;  and, 

*  in  reference  to  it,  Lord  Alloway  found,  ^  that  a  clause  prohibiting 
<'  the  heir  from  possessing  the  estate  upon  any  other  title  than  the 
<*  entail  cannot  import  a  prohibition  against  altering  the  order  of 
<<  succession,  but  is  merely  introduced  for  the  purpose  of  preventing 
<<  the  entail  being  defeated  by  prescription  and  possession  apon 
<*  other  titles,  and  which  might  in  that  way  put  an  end  to  the  whole 
<<  clauses  in  the  entail.' 

<  In  fact,  it  is  obvious,  that,  when  a  new  destination  has  been 

*  made  of  lands  held  on  an  entail  so  framed  as  to  admit  an  altera- 

*  tion  of  the  succession,  the  party  taking  under  the  new  substitu- 

*  tion  cannot  properly  be  said  to  be  possessing  on  a  different  title 

<  from  the  old  :  on  the  contrary,  the  party  who  altered  the  destina- 

*  tion  was  just  in  the  predicament  of  any  other  qui  utitur  jure,  and 

*  the  new  heirs  called  to  the  succession  still  continue  to  possess  on 

<  the  original  entail  as  their  fundamental  title. 

*  Upon  the  whole,  looking  to  the  series  of  adjudged  cases  falling 

<  within  the  class  to  which  the  present  belongs,  the  Lord  Ordinary, 
'  with  deference,  holds  that  any  question  upon  such  clauses  as  that 
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<  founded  on  by  the  pursuer  is  no  longer  open  in  this  Court    The  18  Jan.  1839. 

*  ease  of  Lochbuy  certainly  comes  very  near  the  present  case  ;  but     ^^^V^^ 

<  it  is  far  outweighed  in  authority  by  later  cases,  apparently  more  ManTaui^  e. 
^  folly  discussed  and  more  maturely  weighed.'  Bethune  tnd 

The  pursuers  reclaimed*  u  an  ,    c 

At  advising, 

Lord  President  *. — I  do  not  consider  this  case  to  be  attended  Opinion  of 
with  any  doubt  or  difficulty.     The  terms  of  the  prohibitory  clause  ^^"'^* 
are,  ^  that  it  shall  not  be  lawful  to  do  or  commit  any  fact  or  deed, 

<  civil  or  criminal,  whereby  the  said  lands  or  estate,  or  any  part 

*  thereof,  may  be  anywise  adjudged  or  evicted  from  them,  or  for- 

*  feited,  or  may  be  anywise  affected  in  prejudice  and  defraud  of 

<  the  subsequent  heirs  of  tailzie  and  provision  successively,  conform 

*  to  the  order  and  substitution  above  specified.'     The  words,  ^  any- 

<  wise  affected,'  must  be  taken  in  connection  with  the  foregoing 
words  in  the  same  dause.  They  truly  refer  to  deeds  at  all  affect* 
log  the  lands  by  any  of  the  means  above  mentioned.  They  do  not 
amount  to  a  substantive  prohibition  *  to  do  any  other  deed  whereby 

<  the  suocesuon  may  be  frustrate  or  interrupted.'  That  would  have 
brought  the  entail  within  the  very  words  of  the  statute  1685,  c.  22. 
And  I  may  observe,  that  although  there  is  no  necessity  for  employ- 
ing tlie  very  words  of  the  statute,  it  does  not  contain  the  word 

<  altering '  the  succession,  so  commonly  used  in  deeds  of  entail. 
The  statute  refers  to  what  may  *  frustrate  or  interrupt '  the  succes* 
rion.  On  looking  at  the  terms  of  the  prohibitory  clause  in  this 
entail,  it  appears  to  me  that  the  entailer,  after  prohibiting  deeds 
by  which  the  lands  might  be  adjudged,  evicted  or  forfeited,  just 
followed  out  the  same  idea,  and  extended  the  same  prohibition,  in 
more  general  terms,  to  strike  at  such  deeds,  whatever  might  be  the 
mode  in  which  they  should  affect  the  lands.  I  do  not  think  the 
words  amount  to  a  substantive  prohibition  of  a  different  class. of 
deeds, — that  class  of  deeds  whose  object  it  is  to  alter  or  frustrate  the 
Udbded  succession.  I  think  the  interlocutor  of  the  Lord  Ordinary 
should  be  adhered  to. 

Lord  GiOies. — In  this  case  I  have  formed  a  clear  opinion.  There 
is  a  legal  maxim,  of  much  importance,  embodied  in  the  well-known 
words,  <  Stare  decisis;'  and  it  is  peculiarly  necessary  to  attend  to  it 
in  determining  on  the  validity  of  entails.  If  we  depart  from  that 
maxim,  the  law,  in  place  of  possessing  certainty  or  stability,  would 
be  shaken  to  the  foundation.     It  think  it  the  duty  of  the  Court, — 


*  Thiit  LordAlps,  with  the  exception  of  Lord  Corchouse,  revised  their  opinions. 
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)8  Jan.  1839.  I  feel  it  to  be  my  onm  duty  as  a  Jadge,  to  respect  tbat  impoitaat 
^"-•V"^^    legal  rule  in  making  up  my  judgment  in  any  case.     Whenever, 

Mandatar^t  ^^^^^f®*"^*  ^  '*"*'  ^^^^  tbeie  18  A  previoQS  decision  which  is  directly 
Bethuneand  ill  point,  and  which  is  contradicted  by  no  subsequent  decision,  I 
Hxjsband,  &c,  ^^jj^jj  ^  judgment  ought  to  be  pronounced  consistent  with  soch 
Opinion  of  precedent,  unle^  there  be  very  special  circumstances  indeed  which 
Court.  Qj^y  qualify  the  general  rule.     If  this  rule  be  not  rigidly  followed 

die  law  will  be  altogether  unsettled,  and  it  appears  to  me  tbat  it  is 
a  niie  which  soifices  for  the  determination  of  this  case. 

The  pursuer  founds  on  the  case  of  Lochbtiy  as  being  very  strongly 
analogous  to  the  present.  But  even  admitting  all  that  he  can  vrge  on 
that  subject,  to  what  does  it  amount?  That  in  the  case  of  Lochbuy, 
which  was  analogous  to  the  present,  a  decision  favourable  to  the 
pursuer  was  pronounced.  Bat  another  case,  that  of  Earlshali,  was 
decided  about  ten  years  afterwards,  which  last  case  was  not  merely 
very  similar  or  analogous  to  the  present,  bat  actually  identical  with 
it ;  and  it  was  decided  against  the  pleas  now  maintained  by  the 
pursnerr  It  is  altogether  impossible  to  draw  an  intelligible  dis- 
tinction, or  any  distinction,  between  the  case  of  Earlshail  and  this. 
The  entails  are  the  same  with  each  other.  How  then  am  I  to  pro- 
ceed in  deciding  the  present  case  ?  Am  I  to  pronounce  a  judgment 
which  is  directly  at  conflict  with  the  latest  of  these  judgments^  that 
of  Earlshail,  because,  at  a  distance  of  about  ten  years  before  the 
Earkball  case,  there  was  a  decision  given  in  anotiier  case,  the  case 
of  Lochbuy,  which  is  strongly  analogous  Co  the  present?  The 
Lochboy  case  was  not  found  sufficient  to  prevent  the  judgment  in 
the  case  of  Earlshail  from  being  pronounced :  the  Earlshail  ease 
has  continued  of  authority  until  now ;  and  how  then  can  I  allow 
the  Lochbuy  case  to  be  a  precedent  for  sustaining  the  validity  of 
this  entail  of  Balfour,  when  it  was  not  found  a  precedent  for  sus- 
taining the  validity  of  the  entail  of  Earlshail, — the  two  entails  of 
Earlshail  and  Balfour  being  identical  with  each  other?  1  think  this 
cannot  be  done.  I  hold  it  my  imperative  duty,  applying  the 
maxim,  *  8tare  decisis,'  to  give  the  same  judgment  in  this  case  which 
was  given  in  the  precisely  same  case  of  Earlshail.  On  that  ground 
alone  I  rest  my  judgment.  I  may  observe,  however,  that  the  de- 
fenders appear  to  me  to  have  pointed  out  a  distinction  between  the 
structure  of  the  Lochbuy  entail  and  this.  The  Lochbuy  entail 
prohibited  *  any  other  deed  whereby  it  (any  part  of  the  estate)  may 
*  be  adjudged  or  evicted  from  the  succeeding  members,  or  their 
<  hopes  of  succession  thereto  in  any  measure  evaded/  Looking  te 
the  last  member  of  this  prohibitory  clause,  there  is  none  similar  in 
the  Balfour  entail ;  and  wliether  or  not  there  may  be  room  for  a 
difference  of  opinion  as  to  the  solidity  of  the  distinction  to  which  I 
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now  refer^  at  leasl  lb«re(  i»  some  dist'uiction,  be  it  great  or  small,  t8  Jun.  1859. 
between  the  Lockbuy  entail  and.  tliia;  whereas*  there  ia  liteiaiLy  no     Wy^^<^ 
percefHible  distinctioa  whatever  between  thia  entail  and  tliat  of  ^^^luLTt 

EarlshaiL  Bethun«  and 

Ziori/  Mackenzie. — I  am  of  the  same  opinion.    In  such  a  questkxi     "^  ***  *  *^" 
«a  tbi%  the  firet  prinei^leT  to  be  kept  in  view  is,  that  there  must  be  OpiBian  of 
a  9ab«taiitive  proUbition  against  akering  the  soccessioa,  or.  to  use    ""^^' 
the  precise  statutory  words,  againftt  daing  any  deed  wllereby  the 
succession  may  be  <  frustrate  or  interrupted.'    It  ia  essential  to  the 
validity  of  the  entail  that  there  should  be  this  substantive  prohib^ 
tioiK     Such  a  prohiUtion  caanoA  be  iiaported  into  the  entail  by 
iaiplicaUoEi  from  the  prohibitjon  against  alienation,  however  broad 
and  general  the  terais  may  be  in  whichi  the  prohibition  against 
alieoation  ia  coiieeived.     That  first,  principle  is  rested  e^aaily  on 
the  atatate  itself,  and  on  the  judgneat  of  the  Court  in  applying  the 
statate.     It  is  fixed  beyond  all  veach  of  question*     The  second 
painciple  to  which  1  would  advert  is  that  of  the  strict  construe- 
tioB  of  entaila*     If  theie  ever  was:  a  doubt  whether  that  principle 
should  be  invariably  adhered  to^  there  caa  be  no  doubt  left  on  the 
subject  new.     The  House,  of  Lords  have  recently  in  many  coses 
shown  a  firm  deternunation  to  adhere  to  that  psiuciple.     There,  is 
at  least  one  receat  case  of  note  in  which  this  Court,  acknowledging 
the  principle  of  strict  constructioo  to  be  sound,  and  intending  to 
af  ply  that  principle  justly^  pcoaounced  a  judgment  which  was  afters- 
wards  reversed  ia  the  Hoase  of  Lords,  because  the  principle  af 
strict  constructiion  had  not  been  applied  by  us  with  all  the  rigour 
which  is  necessary  in  interpreting  entails.     The  priaciple  of  stricyt 
and  rigoreas  construcdoo:  is  therefore,  established  beyond  contro- 
versy. 

Bat  keeping  these  principles  fully  in  view,  it  is  quite  certain, 
that  in  various  cases  of  entail  a  prohibition  agaipst  altering  the 
succession  has  been,  held  good,  although  not  expressed  in  the  pr&- 
cise  terma<^  the  statute*  if  it  de  facto  amounted  to  a  substantive 
pcahibition  agaiast  altering  the  succession.  The  Koxburghe  case 
and  the  Locbhny  case  are  important  examples  of  this.  The  recent 
case  of  Strathbrock  is  another  example  of  the  application  of  the 
same  rule*  It  ia  a  rule  so  well  established  by  the  first  two  casesi 
that,  even  lirithoot  any  recent  judgment  following  on  them,  we 
must  have  recognised  their  authority.  And  I  may  notice  that  Lord 
Jetheyf  ie  the  note-appended  to*  his*  judgment  in  the  Overton  en- 
Isil,  was  mistaken  in  supposing  that  the  catie  of  Lochbuy  was  not 
{ally  and  aaparatcly  considered  and  decided  on  its  own  merits^  but 
osereif  passed  through  the  Court  as  an  appendage  to  the  case  of 
Roxhurghe.     There  were  full  opinions  delivered  by  the  Judges  on 
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18  Jan.  1839.  tbe  Lochbuy  entail.  This  was  done  on  a  different  day  from  that 
^*^V^  on  which  the  Roxborghe  case  was  decided.  •  And  in  all  respects 
Mandaury  v.  ^^^  Lochbuy  casc  was  ripely  and  maturely  considered  by  the  Court, 
Bcthune  and  SO  that  the  judgment  delivered  in  it  is  entitled  to  the  fullest  weight 
Hu^d,  &c  ^„j  authority. 

Opinion  of  But  though  I  admit  these  cases  to  be  unimpeachable  precedents 

^"^  in  the  law  of  entail,  they  will  not  support  the  valtdity  of  the  pre^ 

sent  entail  of  Balfour.  In  the  Roxburghe  ease  there  was  a  per- 
fectly general  prohibition  of  all  things  *  in  hurt  and  prejudice  of 

*  thir  presents,  and  of  the  foresaid  tailzie  and  succession,  in*haill  or 

*  in  part'  Now,  even  adopting,  as  I  am  bound  to  adopt,  the  prin- 
ciple of  strict  construction,  I  cannot  but  hold  that  a  general  and 
unlimited  prohibition  of  every  thing  which  may  hurt  or  prejudice  the 
succession  necessarily  struck  at  every  deed  which  frustrated  or  inter- 
rupted it,  and  so  satisfied  all  that  was  required  to  perfect  this  mem- 
ber of  the  tailzie.  The  Strathbrock  case  was  similar  to  this.  la 
the  Lochbuy  case  the  principle  was  the  same,  though  the  details 
were  a  little  different  In  that  case  there  was  a  general  prohibi- 
tion against  doing  *  any  other  deed  whereby  it  (any  part  of  the 

*  estate)  may  be  adjudged  or  evicted  from  the  succeeding  members, 
'  or  their  hopes  of  succession  thereto  in  any  measure  evaded/ 
Even  according  to  the  principle  of  strict  construction,  it  may  be 
held  that  a  prohibition  of  every  deed  by  which  the  hopes  of  suo- 
eession  may  be  in  any  measure  evaded,  struck  at  every  deed  by 
which  the  succession  might  be  either  frustrated  or  interrupted. 
Then  the  case  of  Overton  is  just  a  new  example  of  the  same  rule 
of  construction. 

But  the  present  case  is  a  very  different  one  from  these.     The 
prohibition  in  the  Balfour  entail  is,  *  nor  to  do  or  commit  any  hct 

*  or  deed,  civil  or  criminal,  whereby  the  said  lands  or  estate,  or  any 

*  part  tliereof,  may  be  anywise  adjudged  or  evicted  from  them,  or 

*  forfeited,  or  may  be  anywise  affected  in  prejudice  and  defraud 
"*  of  the  subsequent  heirs  of  tailzie  and  provision  successively,  con- 

*  form  to  the  order  and  substitution  above  specified.'  Now,  under 
a  strict  construction,  I  do  not  think  that  this  can  be  held  to  be  a  pro- 
hibition of  deeds  by  which  the  order  of  succession  may  be  frus- 
trated or  interrupted.  It  is  admitted  that  the  prohibition  of  deeds, 
whereby  the  lands  may  be  adjudged  or  evicted  from  the  heirs  of 
entail,  cannot  be  construed  to  express  deeds  of  mere  alteration  of 
the  succession ;  but  as  little  do  I  think  that  the  prohibitions  in  the 
same  clause,  of  deeds  affecting  the  lands  to  the  prejudice  of  the 
heirs  of  entail,  can  be  held  to  express  deeds  of  mere  alteration  of 
succession.  Deeds  affecting  the  lands,  in  the  ordinary  acceptation 
of  these  words,  include  only  deeds  in  some  way  burdening,  or  di- 
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minishing,  or  modifying  the  property  of  the  lands;  and  this  con-  18  Jan.  1839. 
stniction  is  still  more  to  be  received  when  that  clause  is  received  -^^^""^^^^ 
as  part  of  a  clause  which  is  admitted  to  refer  mainly  to  debts  and  Mandatary  v. 
deeds  different  from  deeds  of  alteration  of  the  succession,  and  in  u*^^^t""V^ 
connection  with  the  immediately  following  words,  which  prohibit       .....* 
the  heirs  from  permitting  the  lands  '  to  be  evicted,  adjudged  or  Opinion  of 

*  anywise  affected  for  any  debts  or  deeds  contracted  and  com- 

*  mitted  by  them  before  their  succession,'  &c.  In  that  kst  cbuse, 
the  same  words,  *  anywise  affected,'  occur  as  part  of  the  words 
employed  in  amplifying  the  description  of  that  class  of  deeds  upon 
which  adjudication  or  eviction  may  follow.  There  are  other  clauses 
where  the  same  set  of  words  occur  in  similar  juxtaposition.  I  think 
it  might  as  well  be  maintained  that  the  prohibition  of  all  deeds,  by 
which  the  lands  might  be  evicted  to  the  prejudice  of  the  subsequent 
heirs,  contained  a  substantive  prohibition  against  altering  the  suc- 
cession, as  that  the  words  of  the  Balfour  entail  do  so.  If  a  liberal 
interpretation  could  be  resorted  to,  or  any  thing  but  a  strict  inter- 
pretation, it  might  be  pleaded  that  a  deed  of  resignation  of  the 
lands  for  new  infeftment  to  a  different  order  of  kin  was  substan- 
tially a  deed  by  which  the  lands  may  be  ^  evicted '  to  the  prejudice 
of  the  heirs  of  entail ;  and  so,  by  a  liberal  construction,  were  that 
admisdble,  a  deed  of  alteration  of  th^  succession  might  be  held  to 
be  included  under  the  mere  vague  description  of  deeds  affecting 
the  estate,  to  the  prejudice  of  the  heirs  of  entail.  But  where  strict 
construction  must  be  resorted  to,  it  is  not  enough  that  an  entaii 
prohibits  deeds  by  which  the  lands  may  be  evicted  to  the  prejudice 
of  the  heirs  of  entail,  nor  deeds  by  which  the  lands  may  be  any- 
wise affected  to  the  prejudice  of  the  heirs  of  entail :  It  is  indispen- 
sable that  there  be  a  substantive,  and  a  certain  and  undoubted  pro- 
hibition against  deeds  altering  or  frustrating  the  succession.  In 
dubio,  the  more  narrow,  but  withal  natural  interpretation  of  a  fet- 
ter, cannot  be  rejected  for  a  broader  one. 

The  case  of  Earlshall  has  been  founded  on  by  the  defenders,  and 
it  appears  to  me  to  be  directly  in  point  I  can  draw  no  distinction 
between  that  case  and  the  present.  That  alone  would  determine 
me  to  adhere  to  the  interlocutor  of  the  Lord  Ordinary.  I  do  not 
mean  to  say  that  in  all  cases  a  single  judgment  is  to  be  of  binding 
and  inflexible  authority ;  but  where  there  is  a  judgment  expressly  in 
point,  we  most  at  least  see  clear  grounds  for  considering  it  to  be 
erroneous  before  we  can  think  of  disregarding  its  authority.  But  I 
am  so  fiir  from  looking  on  the  case  of  Earlshall  in  that  light,  that  I 
am  disposed  to  consider  it  a  well-founded  example  of  the  principle  of 
strict  construction  of  entail.  In  the  present  case,  therefore,  I 
think  we  should  adhere  to  the  interlocutor  of  the  Lord  Ordinary. 
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18  Jan.  l8d8L  Lord  Corehouse. — I  eottrely  concur  in  thinking  that  the  interlo* 
J^l^pV^  cutor  of  the  Lord  Ordinary  should  be  adhered  to,  and  the  grounds 
MaBdatar;  v.  on  which  I  have  arrived  at  that  eonclusioa  have  been  already  stated 
Bethuoe  sod   {^y  L^rd  GiUies.     It  is  a  matter  of  much  regret  that  there  should 

Busbandy  &c     *'  ,  .... 

have  bees  so  many  nice  and  evaaescent  distinctions  introduced  into 

Opinion  of  (h^  entail  law  of  Scotland ;  but  unfortunately  they  have  been  intro* 
duced  into  it,  and  we  must  now  deal  with  them  as  we  find  them. 
The  judicial'  maxim  of  adhering  to  precedents  is  of  great  importancey 
and  it  is  peculiarly  so  in  questions  of  this  nature. 

The  case  of  Earlshall  is  truly  identical  with  the  present.  The 
two  entails  are  not  only  similar  in  their  structure,  but  are  almoat 
verbatim  the  same  with  each  other.  Having  the  decision  in  the 
case  of  Earlshall  before  me,  I  feel  it  to  be  impossible  for  us  not  to 
pronounce  the  same  judgment  here  which  was  pronounced  in  that 
case.  That  ground  alone  is  enough  for  the  determination  of  the 
present  question.  There  is  an  entire  class  of  cases  involving  the 
construction  of  the  clause  prohibiting  alterations  of  the  suceessiooi 
the  whole  of  which  are  consistent  with  each  other,  and  would  rest 
on  an  intelligible  principle  of  construction,  if  the  case  of  Lochbuy 
did  not  stand  in^  the  way.  That  was  pointed  out,  and  the  true 
principle  of  construction  elucidated  by  Lord  Jeffrey,  in  his  Lord* 
ship's  note  in  the  Overton  caSe,  on  the  assumption  that  the  case  of 
Lochbuy  was  erroneously  decided.  But  their  Lordships  of  the  Se- 
cond Division  altered  Lord  Jeffrey's  judgment,  and  held  that  the 
authority  of  the  case  of  Lochbuy  was  not  to  be  impeached ;  nor  do 
I  meftn  to  dispute  that  the  case  of  Loehbuy  is  binding  as  a  pre- 
cedent. I  am  M^te  that  it  was  fully  and  maturely  considered 
by  the  Court ;  but  it  is  because  I  feel  bound  to  acknowledge  its 
authority  that  I  am  exposed  to  the  diffienlty,  in  construing  deeda 
of  entail,  to  which  I  have  referred.  The  Lochbuy  case  is,  bow- 
ever,  extremely  narrow,  and  but  for  it  I  should  have  thought  a  clear 
principle  of  construction  might  be  extracted  from  the  decisions, 
wbicb  cannot,  albng  with  it,  be  derived  from  them.  It  has  been 
said  that  the  terms  of  tlie  Lochbuy  entail  are  nearly  similar  to  the 
terms  of  the  act  1681,  a  22 ;  but  that  does  not  appear  to  me  to  be 
very  material.  That  statute  authorised  entails  to  be  made,  and  de- 
clared them  to  possess  a  certain  force  and  efficacy  when  made ; 
but  it  prescribed  no  formula  or  style  according,  to  which  they  were 
to  be  framed,  in  order  to  possess  full  efficacy.  The  statute  might 
have  done  so,  and  any  formula  so  prescribed  would,  of  course,  have 
been  of  perfect  validity.  But  the  statute  di<l  not  do  so ;  and  there- 
fore I  am  not  prepared  to  say,  that  even  if  an  entail  engrossed  the 
whole  words  of  the  statute,  it  would  necessarily  be  an  effectual  en- 
tail. 


'X 
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Holding  the  case  of  Lochbuy  to  possess  an  authority  wliich  we  18  Jan.  iaS9. 
cannot  now  question^  an  attempt  has  been  made  to  draw  distinc-     ^^^V*^ 
tions  between  that  case  and  the  present.     The  defenders  stated  j^^^J^^" ^^ 
one  distinction,  and  Lord  Mackenzie  has  just  adverted  to  another.  Bethuneand 
Perhaps  both  may  be  well-founded,  but  they  certainly  are  extremely  ^"*^     *  *^' 
subtile,  and  I  should  not  be  prepared  to  adopt  either  of  them  with-  Opinion  of 
out  further  consideration.     In  particular,  the  distinction  pointed  at  ^^^ 
between  that  class  of  deeds  by  which  the  lands  may  be  affected  to 
the  prejudice  of  the  subsequent  heirs,  and  that  class  of  deeds  by 
which  the  succession  of  the  subsequent  heirs  may  be  affected,  would 
seem  to  require  further  deliberation  before  being  sustained ;  for  all 
the  deeds  affecting  the  succession  to  the  lands  would  seem  to  fidl 
under  the  class  of  deeds  whereby  the  lands  were  affected  to  the 
prejudice  of  the  subsequent  heirs. 

In  the  present  case  I  certainly  feel  relieved  at  not  being  compelled 
to  point  out  a  sound  distinction  between  the  entail  of  Lochbuy  and 
the  entail  of  Balfour.  Certain  it  is  that  the  words  of  the  one  en- 
tail are  different  from  the  words  of  the  other.  Distinctions,  though 
perhaps  they  are  rather  wire-drawn  distinctions,  may  be  made  be- 
tween them;  but  the  case  of  Earlshall  is  not  in  that  position.  It 
is  absolutely  identical  with  the  present  case,  and,  no  distinction  be- 
tween them  has  been  pointed  out  or  hinted  at  even  by  the  pursuers. 
It  is  of  the  last  moment  in  this  class  of  cases  to  adhere  to  precedent, 
and  therefore  I  think  that  the  judgment  of  the  Lord  Ordinary  is 
well  founded,  and  ought  not  to  be  altered. 

The  Court  accordingly  adhered.  judgment. 

On  the  following  day,  19tb  January,  the  Dean  ofFacidty^  (Hope^) 
counsel  for  the  defender,  asked  permission  to  give  some  explana- 
tions with  regard  to  the  case  of  Maclaine  of  Lochbuy,  from  the 
Seasion  papers  and  notes  of  the  Lord  President.  The  proprietor, 
John  Maclaine,  having,  prior  to  1776,  contracted  debts  to  a  very 
large  amount,  conveyed  the  estate  to  his  son  Archibald,  who, 
haTiog  also  contracted  very  large  debts,  executed,  on  the  3d  of 
April  of  that  year,  a  trust-deed  for  behoof  of  his  creditors,  on 
which  the  trustees  were  infeft  and  entered  on.  the  management 
of  the  estate.  On  the  Slst  of  May  1776,  the  deed  of  entail 
was  executed  by  Archibald,  in  which  power  was  conferred  on 
the  heirs  of  entail  to  sell  as  much  of  the  estate  as  might  be 
necessary  to  pay  off  the  debts  due  by  the  entailer.  In  1784, 
Archibald  having  died,  the  deed  of  entail  was  recorded,  and  the 
pursuer  of  the  subsequent  action  completed  his  titles  to  the  estate. 
The  trustees  having,  during  their  management,  sold  no  part  of  the 
estate.  Colonel  Maclaine,  soon  after  his  succession  thereto,  raised 
an  action  of  declarator,  sale,  reduction-improbation  and  multiple- 
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18  Jan.  1839.  poinding,  in  which  appearance  was  made  for  the  heirs  of  entail,  and 
^*^*y*^    after  various  proceedings,  an  interlocutor  was  pronounced  in  July 
Ma^tanTv    1798,  authorising  the  sale  of  the  whole  estate;  but,  on  a  petition, 
Betfaune  tnd    the  Court  recalled  that  interlocutor  until  the  debt  should  be  pro- 
Hiuband,  &c.  pg,.]y  investigated ;  for  which  purpose  the  case  was  remitted  to  the 
Lord  Ordinary,  (CuUen,)  who,  after  a  variety  of  proceedings,  or- 
dered informations  as  to  the  question  of  accounting  and  other  mat* 
ters.     On  advising  these  informations,   Colonel  Maclaine  stated, 
that  he*  in  tended  immediately  to  raise  a  declarator  of  his  right  to 
possess  the  estate  in  fee-simple,  in  consequence  of  an  objection  to 
the  deed  of  entail.     The  Court  sisted  procedure  till  this  action  was 
brought.     Although  raised  in  name  of  the  heir  of  entail  in  posses- 
sion, it  was  virtually  intended  for  the  benefit  of  his  creditors.    Lord 
CuUen,  (Ordinary,)  having  heard  counsel  in  the  declarator,  appoint- 
ed the  case  to  be  stated  in  mutual  memorials,  and  having  made  avi- 
sandum  therewith  to  the  Court,  informations  were  ordered.    When 
the  case  was  first  debated,  the  present  Lord  President  (Hope)  was  of 
opinion  that  there  was  no  prohibition  against  altering  the  order  of 
succession  in  the  deed.     These  are  the  notes  of  his  Lordship  in  his 
copy  of  the  Session  papers :  <  Repel  the  defences.     A  very  narrow 

<  case.  But  I  think  there  is  not  here  a  substantive  prohibition  against 

<  altering  the  order  of  succession.     It  is  only  brought  in  as  a  conse- 

<  quence  from  the  onerous  contraction  of  debt.  See  clause,  p.  5.'  On 
the  14th  of  June  1805,  a  hearing  was  ordered.  The  floxburghe 
case  came  on,  and  both  stood  for  bearing  on  the  same  month.  By 
an  interlocutor  dated  the  21st,  and  signed  the  22d  of  January  1807, 

<  The  Lords,  in  respect  of  a  hearing  in  presence  in  the  question 

*  touching  the  entail  of  the  estate  of  Roxburghe,  wherein  the  argu- 
'  ments  bearing  on  the  case  have  been  fully  stated,  dispense  witli 

*  hearing  counsel  on  this  cause,  in  terms  of  their  former  interlocutor ; 

*  and  having  resumed  consideration  of  the  mutual  informations  for 

<  the  parties,  and  advised  the  same,  sustain  the  defence,  assoihne 

<  the  defenders,  and  decern.*  The  following  was  the  state  of  the 
vote  at  this  advising : 

That  Uiere  wts  a  prohibition.  That  there  was  not  a  prohibition. 

Lord  Newton.  Lord  Justice-Clerk,  (now  Lord 
Meadowbank.  President.) 

Woodbonselee.  Lord  Hermaud. 
Craig*  ■■  I     Armadale. 

President  — —  CuUen. 
Polkemmet 


Balmuto. 
Dunsinnan. 
Glenlee. 
Robertson. 


No.  53.  COURT  OF  SESSION.  433 

«  • 

In  the  papers  of  the  Roxburghe  cause,  the  varioos  cases  which  18  Jan.  1839. 
bear  on  this  point  in  the  entail  law  were  quoted  and  specially  re-  S""^^^^^^, 

^         J  *  ■  *  Braimer  and 

ferred  to.  Mandatary  v. 

Against  the  above  interlocutor  in  the  Lochbuy  case  the  pursuer  Bethune  and 
presented  (4th  February  1807}  a  reclaiming  petition,  which  was 
written  by  Mr  Colquhoun,  (the  then  Lord  Advocate,)  and  answered 
by  the  present  Lord  Advocate,  (Murray.)  In  the  petition,  the  cases 
on  tbb  subject  are  referred  to,  and  a  distinction  attempted  to  be  drawn 
between  the  cases  of  Roxburghe  and  Lochbuy.  In  the  answers  it 
b  stated  that  the  clause  in  the  Lochbuy  entail  is  in  strict  conformity 
with,  and  was  accurately  copied  from,  the  supplement  to  Spottis- 
woode's  Styles,  the  first  edition  of  which  was  printed  in  1734.  It  is 
dedicated  to  the  Society  of  Writers  to  the  Signet-;  and  in  the  se-* 
cond  edition,  published  in  the  year  1761,  the  same  form  is  preserved. 
On  advising  this  petition  and  answers,  the  Court  adhered ;  but  the 
present  Lord  President  altered  his  opinion,  and  wrote  the  following 
notes  on  his  copy  of  the  Session  papers :  *  Entail.     Clause  against 

*  altering  order  of  succession.  This  is  a  very  narrow  case,  but  the 
<  main  point  is,  that  the  prohibition  is  against  doing  any  deed  by 

*  which  the  hopes  of  succession  may  be  evaded.  See  p.  5.'  The 
Court,  on  this  advising,  were  thus  divided,  according  to  his  Lord- 
ship's notes : 

Adhere.  Alter. 

Lord  Justice- Clerk,  (now  Lord  Armadale,  (as  to  prohibi- 

Lord  President.)  tion  to  alter  the  succession, 


Hermand.  but  adhere  quoad  ultra) 

Craig.  Bannatyne,  do.  do. 

Meadowbank.  ■         CuUen. 

Newton. 

President,  (alluded  to  a 


clause  of  return  which  im- 
plies a  prohibition  to  alter.) 

—  Polkemmet. 

—  Balmuto. 
-^-^  Dansinnan. 

—  Glenlee. 
Robertson. 
Woodhouselee. 


The  late  Lord  AUoway,  in  an  information  which  he  wrote  for 
the  defenders  in  that  case,  quoted  the  words  of  the  statute,  1685, 
c.  22,  and  argued,  that  as  the  words  were,  if  not  exactly  similar,  at 
lea:^  equivalent  to  the  terms  of  the  act  itself,  therefore  the  deed  was 

2  i:  2 
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19  Jan.  183&  valid  and  effectual.     He  also  referred  to  the  supplement  to  Spot- 

^^•^V*^    tiswoode's  Styles,  published  in  1784,  which  was  believed  to  be  the 

MTndataiy  V.  Compilation  of  the  most  eminent  practitioners  at  the  time,  and  con- 

Bbtbune  and    tinucd  as  the  common  style  book,  till  the  publication  of  the  first 

usbau  ,  &c.  ^ jjiJqq  ^f  ^i^Q  Juridical  Styles.     The  Lochbuy  entail  was  verbatim 

et  literatim  a  transcript  from  that  work ;  and  the  danger  which 

would  attend  a  judgment,  holding  that  the  entail  was  notwithstand- 

ing  ineffectual,  was  strongly  adverted  to.     The  case  was  thus  very 

fully  and  anxiously  considered. 

Lord  Corehouse. — I  am  afraid  I  have  been  misunderstood  in  what 
I  stated  yesterday.  I  only  said,  or  meant  to  say,  that  the  distinc- 
tion between  this  case  and  that  of  Lochbuy  was  narrow,  but  still 
they  were  to  a  certain  extent  different ;  and  had  that  case  not  been 
in  the  way,  there  was  clear  principle  in  the  law  to  go  upon.  If  I 
am  not  mistaken,  an  entail,  although  in  the  form  of  that  in  the  sup- 
plement to  Spottiswoode,  may  be  ineffectual,  for,  if  I  recollect  right» 
several. cases  have  occurred  where  entails  prepared  according  to  the 
old  form  were  nevertheless  held  to  be  ineffectual ;  and  I  can  con- 
ceive, that  although  an  entail  was  executed  in  the  very  words  of  the 
statute  1685,  that  it  might  still  be  an  ineffectual  entail.  I  do  not 
consider  that  the  use  of  the  words  of  the  statute  necessarily  makes 
an  effectual  entail.  The  statute  does  not  prescribe  the  form  or  style 
of  an  entail ;  for  if  it  did,  that  form  would  then  be  obligatory.  I  do 
not  mean  to  impeach  the  judgment  in  the  case  of  Lochbuy;  and  I 
wish  it  to  be  ^distinctly  understood,  that  I  do  not  consider  it  of  any 
use  to  enter  on  the  distinction  between  it  and  the  case  discussed 
yesterday,  as  we  have  the  entail  of  Earlshall  exactly  in  terminis 
and  identical  with  the  present. 

Lord  Ordinary,  Cuninghamg,  Act.  Ivory,  Dma,  Alt.  De/an  ofFac,  (^Hope,) 

S<d,'GeH.  (Rvther/vrdfJ  J.  S.  Stewart.      John  JRoberUon,  W.  &  and  Machnzit 
^  Sharp,  W.  S.  Agents.         N,  Clerk. 

C.   G.    R. 

NOTE. 

The  prohibitory  clauses  in  the  entails  founded  on  by  the  respective  parties  in  thie 
case  are  the  following : 

Isf,  Clauses  whioh  were  held  to  prohibit  an  alteration  in  the  order  of  succession. 

Newton  enuil,  (Don  9.  Sir  Alexander  Don,  6th  Feb.  1713,  Jf.  15,591,  affirmed 
]4th  July  1713,  RdbertaoiCs  Appeal  Casee,  p.  76.) 

That  it  shall  not  be  lawful  for  James  Don  and  his  heirs-male,  nor  to  any  other  of 
the  heirs  of  tailzie  or  proTision  before  mentioned,  to  sell,  alienate  and  dispone  the 
lands,  &C. ;  nor  to  contract  debts,  or  to  do  any  deed  whereby  the  same,  or  any  part 
thereof,  may  be  apprised,  adjudged  or  evicted  from  James  Don,  or  any  of  the  foresaid 
heirs  of  tailzie  and  proTision. 

Strathnaver  entail,  (Lord  Strathnaver  v,  Duke  of  Douglas,  2d  Feb.  1728,  affirmed 
4th  July  1720,  Craigie  and  StewarCe  Appeal  Caaee,  p.  32.) 

That  it  shall  not  be  in  the  pawer  of  the  said  Archibald,  Earl  of  Forfar,  and  his 
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bcirt  of  proTition,  to  gtre  away,  dilapidate  or  impignonte  the  laid  lands ;  nor  to  alio-  18  Jan.  1839. 
cate  or  beetow  tliem  in  fee  or  in  jointure  to  their  ladiet.  ^^m^jt^m/ 

Forbes  v,  MaiUand,  ISth  July  1753»  ElchiM*  Deemoiu,  voce  TaOne,  No.  52,  af-  Bralmer  and 
firmed  11th  Feb.  1754^    '  Mandatary  v. 

Iliat  it  shall  not  be  lawful  for  the  heirs  to  *  sell,  annailzie  or  dispone  the  same,  or  Betbune  and 
'  any  part  thereof^  nor  to  wadset  and  impignonte  the  same ;  nor  to  burden  and  affect  ^^^^^Q^^*  &<^« 

*  the  same  with  any  sum  abOTe  20,000  merks  Scots  money.* 

Sbirgartoun  entail,  (Ure  P.  Crawford,  17th  July  1756,  R  C,  If.  4315.) 

Not  '  to  sell  nor  contract  debt,  nor  to  do  any  other  deed  whereby  the  lands  of 

*  Sbirgartoun  may  be  anywise  affected.* 

Bozbnrghe  entail,  (Innes  v.  Kerr,  23d  June  1B07,  F,  C,  affinned.) 

That  it  shall  not  be  lawful  to  the  heirs  of  entail  *  to  make  or  grant  any  alienation, 

*  di^KMitioo,  or  other  right  or  security  qtsomever  of  the  said  lands,  lordship,  baronies, 
'  estate  and  leiving  above  specified,  nor  of  no  part  thereof,  nather  zitt  to  contract 
'  debtia,  nor  to  do  any  deidis  qrby  the  samen,  or  any  part  thereof,  may  be  apprisit, 
'  adjudgit  or  evict  fra  them,  nor  litt  to  do  any  other  thing  in  hurt  and  prejudice  of 
'  thir  partist  and  of  the  foresaid  tailsie  and  succession  in  haill  or  in  part.* 

Lochbuy  entail,  (Maclaine  v,  Maclaine,  23d  June  1807,  F.C.) 

That  it  shall  not  be  in  the  power  of  the  heirs  of  entail '  to  sell  off  or  dispose  of  any 

*  port  of  the  above  lands  or  estates,  nor  to  contract  debt,  dir  to  do  any  other  deed 

*  whereby  it  may  be  adjudged  or  evicted  from  the  succeeding  members,  or  their  hopes 
'  of  succession  thereto  in  any  measure  evaded.* 

Stratbbrock  enuil,  (Rowe  v.  Monypenny,  9th  Feb.  1837,)  F.  C,  S.  jp  Z>.  15, 

5oa 

That  it  shall  not  be  lawful  to  the  heirs  of  entail  *  to  sell,  dispone  and  wadsett  the 
'  lands,  baronie  and  others  above  written,  or  any  part  thereof,  or  any  annualrenta  or 
'  yearly  duties  to  be  uplifted  furth  of  the  samen,  or  to  sett  Ucks  thereof  for  longer 
'  space  than  their  own  lifetimes,  or  to  contract  debt  for  which  the  samen  may  be  ap- 
'  prised  or  adjudged,  or  to  do  any  other  fact  or  deed  in  prejudice  of  the  said  tailzie, 
'  and  of  the  persons  above  mentioned,  and  their  foresaids.* 

2d^  Clauses  which  were  held  not  to  prohibit  an  alteration  in  the  order  of  succession. 

Argaty  entail,  (Stewart  v.  Home,  8th  July  1789,  F,  C,  Jli»  15,535.) 

*  That  it  shall  not  be  lawful  for  the  heirs  of  entail,  during  the  space  of  thirty  years 

*  next  after  the  granter's  decease,  to  sell  and  dispone,  feu  or  wadset  those  lands,  or  to 

*  contract  debts,  or  grant  any  deeds  whatsoever,  whereby  the  lands,  or  any  part  of  them, 
'  may  or  can  be  evicted  by  adjudication  or  otherwise,  without  procuring  the  special 

*  consent  to  tlie  making  of  such  sales,  or  contracting  of  such  debts,  of  certain  persons 

*  named  trustees,  for  judging  and  determining  the  expediency  and  reasonableness 
■  thereor.* 

Eastfield  entail,  (Brown  and  Others  v.  Countess  of  Dalhousie,  May  25.   1808, 
M.  App.  ffoce  Taittief  No.  19.) 

*  That  it  shall  be  nowise  leisomci  and  left  unto  any  of  my  said  heirs  of  tailsie  and 
'  provision  above  specified,  to  sell,  alienate  and  dispone  the  lands  and  others  above 

*  written,  or  any  part  thereof,  either  irredeemably,  redeemably,  or  under  reversion,  or 
'  to  grant  wadset  infeftments  to  burden  the  said  lands  with  any  servitudes  or  other 
'  burdens,  or  to  set  tacks  or  rentals  for  any  longer  space  than  the  setter's  lifetime  pr 

*  interest,  or  for  any  other  duty  than  the  ordinary  duty  payable  for  the  same ;  neither 
'  shall  it  be  lawful  for  them,  nor  in  their  power,  to  contract  debt,  nor  do  any  other 
'  deed  whereby  the  said  lands  and  others  foresaid,  or  any  part  thereof,  may  be  ap- 
'  prised,  adjudged,  or  any  manner  of  way  evicted,  in  prejudice  of  this  present  tailzie, 
'  or  of  those  who,  by  virtue  thereof,  shall  be  then  to  succeed.' 

Earlshall  entail,  (Henderson  o.  Henderson,  Nov.  21.  1815,  F,  C.) 

*  That  it  shall  be  nowise  lawful  to  the  said  Helen  Bruce,  my  spouse,  and  the  heirs 
'  of  tailzie  above  written,  to  sell,  annailzie,  dilapidate,  or  put  away  the  foresaid  lands 
'  or  estate^  or  any  part  or  portion  thereof,  or  to  contract  debts,  or  do  or  commit  any 
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18  Jan.  1839.  *Uci  or  deed^  civil  or  crimini^y  irbereby  the  «id  lapds  and  estate^  or  aoy  part  thereof, 
N^pk^m^  *  may  be  anywise  adjudged,  evicted  or  forfeited  from  tbem,  or  may  any  way  be  affected 
Braimer  and  *  >»  prejudice  and  defraud  of  the  subaequent  heirs  of  tailzie  and  provision  successively, 
Mandatory  «•  *  conform  to  the  order  and  substitution  above  specified ;  neither  shall  it  be  lawful  to 
Betbune  and  •  tb^m  ^  pemit  the  aaid  esCate,  or  any  part  thereirf;  to  be  evicted,  ai^udgBd,  or  any 
uusoan  t  .  ^  <  ^ray  affected,  for  any  debts  or  d^eds  contracted  or  committed  by  them»  before  their 

*  succession,  or  by  any  of  their  predecessors  whom  they  may  any  way  represent,  or  in 
'  which  they,  aa  tfieir  representatives,  may  be  liable  or  subject  to.* 

Cndgievar  entail,  (Forbes  d  Cnigievar  t>.  Forbes,  1816.) 

*  That  the  heirs  of  entail  never  shall  have  power  to  squander  or  pot  away  the  aam?, 

*  or  any  part  theceof,  vel  faciendo  vel  delinquendo,  to  the  prejudice  of  the  preservation 

*  of  our  memory  and  family,  which  is  our  special  design  in  making  this  present  right 

*  and  settlement.' 

Blairhall  entail,  (EKzon  of  Blairhall  o.  M'DoneU,  6th  June  1816.) 
'  Nor  shall  they  do,  or  suffer  those  particulars,  or  any  other  things,  to  be  done, 
'  whereby  the  lands  and  otliers  above  resigned,  or  any  part  or  portion  thereof,  or  rents, 
'  profits  and  duties  of  the  same,  may  be  anywise  affected  or  adjudged,  and  the  heirs 
'  of  tailzie  foresaid  deprived  of  the  same,  or  interrupted  or  stopped  in  the  peaceable 
'  possession  and  enjoyment  of  the  said  lands,  nor  do  any  fitct  or  criminal  deed  or  action 
'  whatsoever,  whereby  jthe  lands  and  others  above  resigned,  or  any  part  thereof,  may  be 

*  evicted,  forfeited,  become  escheat  or  caduciary,  or  the  heirs  of  entail,  in  the  order  and 

*  course  foresaid,  disappointed  in  the  right  of  succession  above  established  to  them.* 

Grant  v.  Tytler,  9th  March  1826,  F.  C. 

*  That  it  shall  not  be  lawful  to,  nor  in  the  power  of  the  heirs  of  entail  above  apecified, 
'  or  any  of  ihem,  to  sell,  dispone,  alienate,  dilapidate  or  put  away  the  lands  and  others 

*  above  written,  or  any  part  thereof,  or  to  contract  debt,  grant  bonds,  or  any  other 

*  rights,  deeds  or  securities,  or  to  do  any  act,  civil  or  criminal,  that  shall  be  the  ground 

*  or  foundation  of  any  adjudication,  eviction,  or  forfeiture  of  the  said  lands  and  estate, 

*  or  any  part  thereof,  or  which  may  anyways  affect  or  burden  the  same.' 


FIRST  DIVISION. 
No.  LIY.  19th  January  1839. 

■ 

ALEXANDER  CHRISTIE  and  Others,  (Wighton's 
Trustees,)  and  ANN  WILLIAMSON  or  LAING, 

Competing. 

Husband  and  Wife. — Irrevocable. —  Onerous. — Donatio 
INTER  Vi  RUM  ET  UxoREM. — A  htubaud  having  entered  into  no  con- 
tract of  marriage^  grantedj  when  solvent,  as  the  sole  provision^  a  rea- 
sonable liferent  disposition,  ^  for  love,  favour  and  affection,^  to  his 
wife  in  case  she  should  survive  him*  He  afterwards  granted  an 
heritable  bond  over  the  subjects  in  favour  of  a  third  party,  and 
having  become  bankrupt,  the  property  was  sold, — Held,  in  a  subse- 
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^uem  mvkiplepiAndifig,  that  the  dispoiUim  teas  onerous  and  irre-  19  Jan.  1839. 
voeabk,  and  the  toidaw  eatitkd  to  her  liferent  ^  .  . 

'  *'  Christie  and 

Others  and 

Ov  tke  8d  of  Maich  1815)  the  late  Francis  Laiog,  merchant  in  LaiDg,  com* 
Newborgh,  husband  of  the  claimant  Williamson  or  Laing,  on  the  '^°^' 
narrative  of  his  *  love  and  favour,'  disponed  to  her  in  liferent,  in  Narrative. 
ease  she  should  survive  him,  two  dwelling-houses  lying  on  the  north 
side  of  the  High  Street  of  Newburgh,  with  the  reservation  of  two 
rooms  in  the  eastmost  dwelling-hot^se  in  &voar  of  his  mother, 
which  she  was  to  enjoj  rent  free  during  her  life.  On  the  24th  of 
August  of  that  year,  inhibition  was  used  against  Louog,  upcm  a  de- 
pending action,  brought  at  the  instance  of  the  trustees  of  one  of 
his  creditors,  the  late  Mr  Alexander  Anderson,  for  payment  of  a 
debt  contracted  prior  to  181 1  by  the  firm  of  which  Laing  was  a 
partner.  No  decr^  was  ever  obtained  in  this  action.  Laing  after- 
wards became  bankrupt,  and  his  estates  were  sequestrated  on  the 
2d  of  March  1820.  After  an  unsuccessful  attempt  at  that  time  to 
obtain  his  discharge  by  a  composition-coBtract,  the  bankrupt,  with 
the  concurrenoe  of  his  trustee  and  the  commissioners,  and  in  im- 
plement of  certain  proposals,  granted,  on  the  20th  of  January  1821, 
an  heritable  bond  and  disposition  in  security  over  the  liferented 
subjects,  in  favour  of  Anderson's  trustees,  for  L.dOO,  on  which  they 
were  duly  infeft  on  the  28th  of  March  following.  This  bond,  which 
contained  the  usual  powers  of  sale,  was  granted  to  the  trustees  *  for 
<  their  security,  and  in  corroboration  of  the  said  personal  obligation 
'  and  of  the  process  of  inhibition,'  the  effect  of  which  was  preserved 
enUre  till  the  full  amount  of  the  debt  should  be  paid.  The  bank- 
rapt  afterwards  obtained  a  settlement  with  his  creditors,  and  was, 
along  with  the  trustee,  discharged,  and  the  sequestration  declared 
at  an  end,  on  8th  February  1821. 

Wighton  having  afterwards  advanced  the  money  due  to  Ander- 
Bon's  trustees,  acquired  right  to  the  said  debt  from  December  1823, 
and  obtained  from  them  an  assignation  to  the  heritable  bond,  dated 
in  November  1825,  on  which  he  was  duly  infeft.  The  interest 
having  fallen  into  arrear,  the  subjects  were,  after  due  advertisement, 
exposed  to  public -roup,  and  purchased,  on  16th  July  1888,  by  the 
puisuer  of  this  action  of  multiplepoinding,  Mr  J.  Murray  Sharpe, 
for  L.1015. 

It  appeared,  that  immediately  on  executing  the  liferent  disposi-^ 
tion  in  his  wife's  favour,  Laing  had  put  it  into  the  hands  of  the 
town-clerk  of  Newburgh,  in  order  that  he  might  take  infeftment  on 
it;  The  town-clerk,  however,  allowed  the  deed  to  lie  by  him  until 
34th  February  183a,  when  Mr  Laing  was  infeft  thereon,  and 
the  infeftment  recorded  on  the  7th  of  March  following.     Laing 
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19  Jan.  1839.  died  in  the  month  of  January  1826.  Sharpe,  the  pursuer,  having 
discovered  that  there  were  several  burdens  affecting  the  subjects, 
and  various  claims  having  been  made  on  the  price,  raised,  in  1833, 
the  present  action  of  declarator  and  multiplepoinding,  in  order  that 
he  might  pay  in  safety,  and  have  his  title  to  the  said  subjects  satis- 
factorily established. 


Christie  and 
Others  and 
Laing,  com- 
peting. 


Narratife. 


Mrs  Laing's 
Fleas. 


Mrs  Laiog  stated, 

As  her  infeftment  proceeded  on  a  deed  prior  in  date  to  those  men* 
tioned  in  the  summons,  and  also  to  the  inhibition  on  24th  August 
1815,  and  as  she  neither  directly  nor  indirectly  consented  to  the  sale 
of  the  subjects,  and  as  her  husband  was  solvent  at  the  date  of  her 
liferent  disposition,  and  had  made  no  other  provision  for  her,  which 
was  in  no  respect  unsuitable  to  his  circumstances  at  the  time,  she 
therefore  claimed  the  undisturbed  possession  of  •the  said  liferented 
subjects,  Hnd  pleaded — 1.  She  is  legally  entitled  to  be  preferred  in 
terms  of  her  claim,  in  respect  that  she  is  duly  infeft  and  seised  in 
the  liferent  of  the  subjects  above  described.  2.  The  inhibition 
.used  by  Anderson's  trustee  having  been  posterior  in  date  to  her 
disposition,  and  the  action,  on  the  dependence  of  which  that  inhibi- 
tion was  used,  not  having  terminated  in  a  decree,  it  is  not  in  any 
view  an  effectual  diligence  in  the  present  competition ;  BelFs  Conu 
ii.  145-6,  5tb  edit.  3.  The  provision  made  for  her  having 
been  no  more  than  a  proper  and  suitable  provision  for  her  as  Mr 
Laing's  widow,  and  having  been  made,  moreover,  while  her  hus- 
band was  solvent  in  his  circumstances,  is  not  reducible  under,  or 
affected  by,  the  act  1621,  c.  18^  or  by  any  other  of  the  bankrupt 
statutes;  Ersk.  iv.  1.  31,  32,  and  33;  BelPs  Com.  ii.  190.  4. 
Although  the  disposition  were  challengeable  under  the  act  1621, 
that  cannot  be  competently  done,  except  in  a  regular  action  of  re- 
duction; BeWs  Com.  ii.  194. 


Pleas  for 

Wighton*s 

Trustees. 


Wighton's  trustees  (who  were  sisted  as  parties  on  the  death  of 
Wighton)  stated, 

That  this  liferent  disposition  was  latent  and  unknown  till  Laing's 
sequestration  in  March  1820,  (which  Mrs  Laing  denied,)  and  was  a 
gratuitous  deed  *  for  love,  favour  and  affection.'  They  also  denied 
that  at  its  date  Laing  was  in  solvent  circumstances,  or  that  the  pro- 
vision was  suitable  to  his  widow. 

They  pleaded — 1.  Even  if  the  disposition  in  favour  of  Mrs  Laing 
had  been  duly  granted  of  the  date  it  bears,  it  was  a  mere  personal 
and  latent  deed,  which  did  not  affect  the  said  subjects,  and  which 
was  not  followed  by  infeftment  till  the  year  1820,  when  Laing  was 
rendered  bankrupt,  and  his  estate  sequestrated.    2.  The  said  deed 
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baviDg  been  granted  to  a  conjunct  and  confident  person  without  19  Jan.  1839. 
value,  and  to  the  prejudice  of  prior  onerous  creditors,  is  null  and     ^^^V^ 
void,  under  the  statute  1621 ;  and  the  claimant,  as  in  right  of  these  othere\nd 
prior  onerous  creditors,  is  entitled  to  insist  that  the  same  shall  be  Laiog,  com. 
reduced  and  set  aside  accordingly.   3.  Mrs  Laing  having  renounced  ^^^'°^' 
her  liferent  rieht  in  favour  of  heritable  creditors,  whose  claims  must  Fleas  for 
be  postponed  to  those  of  the  present  claimant,  has  no  interest  to  in-  xru&tees^" 
sist  in  this  process. 

The  Lord  Ordinary  having  remitted  to  an  accountant  to  report 
on  the  state  of  Laing's  affairs  in  1815,  when  he  granted  the  life* 
rent  disposition  to  his  wife,'  pronounced  (11th  July  1838}  the  fol- 
lowing interlocutor : 

*  The  Lord  Ordinary  having  heard  parties'  procurators  on  the  Lord  Ordi- 
report,  and  the  whole  process,  and  considered  the  same,  repels  """"y''  ^"**'" 
the  objections  to  the  said  report,  and  approves  of  the  same :  Finds 
it  proved  by  the  said  report  that  the  late  Francis  Laing  was  sol- 
vent at  the  date  of  the  liferent  disposition  in  1815,  founded  on  by 
the  claimant,  Mrs  Laing :  Farther,  finds  that  the  said  Mrs  Laing 
bad,  at  the  date  of  the  said  disposition,  no  other  provision  from 
her  said  husband,  and  that  the  said  provision  was  not  at  the  time 
excessive,  or  unsuitable  to  his  circumstances  :  Therefore  finds, 
that  the  said  disposition  must  be  held  to  have  been  onerous  and 
irrevocable  by  the  said  Francis  Laing,  and  that  the  claimant,  Mrs 
Laing,  is  still  entitled  to  the  said  liferent,  and  repels  the  pleas  of 
tlie  other  claimants,  in  so  far  as  they  are  inconsistent  with  the 
above  findings :  Quoad  ultra,  appoints  the  case  to  be  enrolled,  for 
the  purpose  of  determining  the  effect  of  these  findings  on  the  re- 
maining points  of  the  competition.^ 

Note. — *  Although  the  accountant  admits,  that,  from  the  imper-  Note. 
feet  state  of  some  of  the  books,  he  cannot  make  up  an  exact  state 
of  the  funds  of  the  late  Francis  Laing  at  the  date  of  the  disposi- 
tion, the  report  is  quite  sufficient  to  show,  and  that  on  good 
grounds,  that  he  was  solvent ;  and  that  is  quite  sufficient,  consi- 
dering the  purpose  for  which  the  remit  was  made.  The  exact 
amount  of  Mr  Laing's  fortune  was  no  part  of  the  case  :  the  only 
question  was  the  general  question  of  fact,  whether  he  was  solvent 
or  not.  Instead  of  resorting  to  jury  trial  on  this  point,  the  parties 
acquiesced  in  the  other  form  of  investigation,  viz.  a  remit  to  an 
accountant ;  and  looking  at  the  grounds  of  the  report,  the  Lord 
Ordinary  thinks  no  sufficient  cause  is  shown  to  question  the  ac- 
curacy of  the  conclusion  arrived  at  by  the  accountant.  Neither 
does  it  appear  that  the  liferent  disposition  of  the  houses  was  an 
excessive  or  unsuitable  provision  for  the  wife  of  Mr  Laing  at  the 
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19  Jan.  1839. 


Christie  and 
Others  and 
Laing,  com- 
peting. 

Note. 


Pleas  for 

Wigbton^s 

Trustees, 


time  it  was  granted.  Sach  being  the  case,  the  Lord  Ordinary 
thinks  the  disposition  musti  on  the  principles  of  the  various  ded- 
sions  referred  to  by  the  claimant,  be  held  to  be  onerous  and  irre- 
vocable. If  so,  it  cannot  be  affected  by  the  inhibition,  which  was 
posterior  in  date,  and  as  little  by  the  act  1621.  At  the  debate, 
it  was  farther  maintained,  on  the  part  of  the  claimant,  Wighton, 
that  he  was  entitled  to  challenge  the  disposition  on  the  act  1696. 
If  that  were  competent  it  might  raise  a  much  more  delicate  ques- 
tion, as,  on  that  supposition,  the  date  of  the  disposition  would  be 
brought  down  by  the  force  of  the  statutes  till  the  registration  of 
the  sasine,  which  was  not  till  after  the  sequestration  of  Laing, 
the  granter.  But  even  supposing  the  act  1696  could  be  urged 
in  the  competition,  without  the  form  of  a  reduction,  it  would  at 
all  events  require  to  be  specifically  pleaded,  and  there  is  no  such 
plea  on  the  record.  In  these  circumstances,  the  Lord  Ordinary 
thinks  it  cannot  be  received  now,  when  a  great  expense  has  been 
incurred  by  an  investigation  arising  from  the  pleas  which  were 
stated,  and  which  the  plea  now  referred  to  would  have  superseded 
as  entirely  irrelevant  and  unnecessary.' 


Wighton's  trustees  reclaimecL 

They  admitted  that  it  was  proved  by  the  accountant's  report 
that  Laing  was  solvent  at  the  date  of  the  liferent  disposition  in 
1815  ;  that  Mrs  Laing  had  then  no  other  provision  from  her  hus- 
band, and  that  the  provision  in  her  favour  was  not  at  the  time  ex- 
cessive or  unsuitable  to  his  circumstances ;  but  they  argued^ 

\st^  That  the  deed  being  granted  ^  for  love,  favour  and  affection,' 
stante  matrimonio,  was  gpratuitous,  and  therefore  revocable  as  a 
donatio  inter  virum  et  uzorem. 

2d,  That  it  wa9  impliedly  revoked  by  the  granter  conveying  the 
subjects  in  security  to  his  onerous  creditors.  It  is  settled  law  that 
a  voluntary  sale  to  a  purchaser  revokes  a  prior  gratuitous  deed,  and 
the  subsequent  contraction  of  debt  by  Laing  implies  a  revocation 
of  this  deed. 


Mrs  Laing*8 
Fleas. 


Mrs  Laing  answered — 

\st^  That  the  admission  as  to  Laing's  solvency  truly  put  an 
end  to  the  case, — the  date  of  the  deed  not  being  disputed,  and  the 
same  having  been  delivered  for  behoof  of  the  wife.  Such  provit 
sions  are  not  revocable ;  and  even  though  contained  in  a  postnuptial 
contract  of  marriage,  they  can  only  be  revoked  quoad  ezcessnra ; 
Ersk.  i.  6.  30 ;  Fleming,  1796. 

2^/,  This  deed  was  not  revoked,  either  expressly  or  by  implica-i 
tion.     The  subsequent  contraction  of  debt  does  not  necessarily 
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inoply  revocatioB — there  is  no  authority  for  such  a  doctrine ;  for  if  ^^  ^^'  ^^^' 
so  there  would  be  no  necessity  to  inquire  into  the  solvency  of  the  rl^^^^l 
party.     This  is  merely  a  competition  of  rights,  and  prior  in  tern-  others  and 
pore  potior  in  jure.     The  power  to  revoke  (if  revocation  were  com-  i^i"g»  com- 
petent) has  not  been  adjudged  by  the  creditors,  nor  could  the  hus- 
band revoke  after  his  sequestration. 

Ztord  GiUies. — My  opinion  is  that  the  interlocutor  is  right,  and  Opinion  of 

that  for  the  reasons  stated  by  the  Lord  Ordinary.  Court. 
The  other  Judges  concurred. 

The  Court  accordingly  adhered*  Jadgment. 

Lord  Ordtnarj,  FvUerttm.         For  Wigbton's  Trustees,  Z>.  M'NeOl,  Mon.  For 

Mrs  Laing,  Dean  o/Fac.  (Hope,)  W,  BeH  Alexander  Giffbrd,  &  S.  C.  John 
Blair,  W.  S.  Oeorge  Todd  junior,  W.  £.  and  Thomsom  j-  JEZder,  W.  8.  Agents. 
B.  Clerk. 

C*  G.  R. 


FIRST  DIVISION. 
No.  LV.  33d  January  1839. 

GEORGE  LOTHIAN,  and  COCHRANE  &  Company, 

Petitioners. 

SEgucsTaATiON,  RfiCAL  OF. — AcT,  54  Geo.  II  L  c  187. — The  es^ 
tales  of  an  individual  having  been  sequestrated  an  a  petition  pre^ 
sessted  by  himself  and  a  creditor  of  the  requisite  amount^  an  interim 
factor  and  trustee  were  duly  appointed.  The  whole  creditors  ac^ 
cepied  of  a  composition^  and  agreed  to  discharge  him^  and  autha* 
rise  an  application  for  a  recal  of  the  sequsstraiion.  A  certificate  to 
that  effect  was  lodged  by  the  trustee^  along  with  the  petition  for  re* 
cal  by  the  bankrupt  and  the  original  concurring  creditor.  The  pe^ 
tition  having  been  intimated  on  the  waUs^  Minute-bookf  and  in  the 
Gazettes^  the  sequestration  was  recalled^  and  warrant  granted  to 
purge  the  Register. 

The  estates  of  the  petitioner,  Lothian,  were  sequestrated,  in  the  Narratite. 
month  of  November  1838,  by  the  Lord  Ordinary  on  the  Bills,  on  a 
petition  presented  by  him  and^concurring  creditors,  Cochrane  and 
Company,  of  the  requisite  amount.     After  the  statutory  notice,  and 
the  petition  with  the  deliverance  had  been  duly  recorded  in  the 
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Lothian  and 

Others, 

Petitioners. 

Narrative. 


22  Jan.  1839.  Register  of  Inhibitions,  an  interim  factor  and  trustee  were  appoint- 
ed in  the  usual  manner.  On  the  20th  of  December  following, 
Lothian,  by  composition-contract,  agreed,  on  the  one  hand,  to  pay 
five  shillings  in  the  pound  by  three  instalments ;  and  also  to  pay  the 
whole  expenses  of  the  sequestration  and  its  recal,  and  the  commis- 
sion of  the  trustee ;  while  the  whole  creditors,  on  the  other  hand, 
accepted  of  the  said  composition,  and,  by  minute,  agreed  to  dis- 
charge him  and  his  estate  of  all  debts  due  by  him  prior  to  the  date 
of  sequestration,  except  the  composition,  and  to  concur  in  and 
authorise  an  immediate  recal  of  the  sequestration,  and  to  instruct 
and  request  the  necessary  application  to  be  made  to  the  Supreme 
Court,  as  was  certified  by  the  trustee. 

The  present  petition  was  accordingly  presented  by  Lothian,  with 
the  concurrence  of  those  creditors  who  had  joined  in  his  applica- 
tion for  sequestration.  It  was  stated  that  the  competency  of  a  re- 
cal in  such  circumstances  was  laid  down  by  the  institutional  writers, 
BelPs  Com.  ii.  370,  and  had  been  decided  in  J.  and  W.  Jameson 
and  Others,  21st  Dec.  1822,  2  S.  8f  D.  105;  J.  Orr,  16th  Nor. 
1838. 

The  petitioners  prayed  the  Court  to  *  appoint  intimation  of  this 
^  petition  to  be  made  on  the  walls  of  the  Bill-Chamber  and  in  the 

*  Minute-book,  and  in  the  Edinburgh  and  London  Gazettes  for 
^  fourteen  days ;  and  to  remit  to  the  Lord  Ordinary  on  the  Bills, 

<  with  power  to  alter  the  interlocutor  awarding  sequestration  of  the 

*  estates,  real  and  personal,  heritable  and  moveable,  of  the  peti* 

<  tioner,  George  Lothian;  to  recal  the  sequestration,  and  to  dismiss 

<  the  application  therefor ;  to  discharge  and  prohibit  all  further 

<  proceedings  in  said  process  of  sequestration,  and  to  grant  warrant 
^  for  purging  the  general  register  of  inhibitions  of  the  said  seques- 

*  tratton,  by  ordaining  the  keeper  thereof  to  insert  the  recal  in  the 

*  said  register ;  or  to  do  otherwise^in  the  premises  as  to  your  Lord- 

*  ships  shall  seem  just.' 
The  Courts  after  the  usual  intimation,  granted  the  prayer  of  the 

petition. 


Judgment. 


k 


Act.  A.M'NeOL  Faher  ^  Duncan,  S.  S.  C  Agents. 


B.  Clerk. 
C.  G.  R. 


I 
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SECOND  DIVISION. 

No,  LVI.  22d  January  1839. 

JAMES  BALFOUR,  W.  S.  (Dewar's  Trustee,)  and 
Sir  D.  L.  GILMOUR  and  Others,  competing. 

Heritable  Creditor. — Feu.— Cumulo  Feu-duty. — Held  that 
ike  payment  of  a  cumulo  feu-dutyy  payablt^for  building  ground^  fell 
to  be  apportioned  between  parties  holding  heritable  securities  over 
different  portions  of  the  ground^  according  to  the  extent  of  ground^ 
and  occupation  thereof  under  their  respective  securities,  being  all  of 
equal  value  as  building  ground,  or  according  to  the  value  of  the  dif- 
ferent lots  respectively,  if  any  part  should  be  of  more  value  as  build* 
ing  ground  than  another. 

In  1822,  Mr  R.  Y.  Anderson  feued  from  the  Merchant  Maiden  NarratiTe. 
Hospital,  Edinburgh,  a  piece  of  vacant  building  ground  adjoining 
Lothian  and  Bristo  Streets,  for  payment  of  a  cumulo  feu-duty  of 
L.250.  Mr  Anderson's  estates  were  sequestrated  under  the  bank- 
rupt act  in  1830,  after  he  had  erected  a  number  of  buildings  on 
this  ground.  He  had  granted  to  Dewar's  trustee,  in  November 
1824,  two  bonds  and  dispositions  in  security  (the  one  for  L.2500, 
and  the  other  for  L.700)  over  certain  portions  of  the  property,  con- 
sisting of  several  shops  and  flats  of  houses  situated  in  Lothian 
and  Brighton  Streets,  the  latter  street  having  been  formed  by  Mr 
Anderson  in  the  progress  of  his  building  operations.  Subsequently, 
in  February  1826,  Sir  D.  L.  Gilmour,  Miss  Blackball  and  Miss 
Gray's  trustee  obtained  bonds  and  dtepositions  in  security  from  Mr 
Anderson,  (the  former  for  L.2000,  and  each  of  the  latter  for  L.1000,) 
extending  over  the  whole  ground  feued  from  the  Hospital,  with  the 
whole  tenements  and  buildings  of  whatever  description  erected 
thereon,  excepting  from  the  warrandice  the  feu-rights  previously 
granted  by  him,  or  to  be  granted  by  him  in  virtue  of  a  clause 
therein  inserted,  whereby  he  reserved  power  to  himself  to  grant 
feus  and  feu-rights  of  the  ground  then  unfeued  and  not  built  upon. 
In  a  mnltiplepoinding  raised  by  Mr  Anderson's  trustee  in  the 
sequestraUon,  the  present  question  arose.  How  the  cumulo  feu*duty, 
for  which  the  heritable  creditors  were  liable  to  the  superior  singuli 
in  solidom,  fell  to  be  allocated  on  the  properties  held  by  them  in 
security  respectively  ?  The  existing  state  of  the  property  was  this : 
It  consisted,  \st.  Of  tenements  and  flats,  and  half-flats  of  tenements 
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22  Jan.  1830.  subfeaed  by  Mr  Anderson,  either  prior  or  sobseqaent  to  tbe  date 
VT'V*^   of  the  heritable  securities,  and  for  which,  besides  a  price  paid,  a 
Giimour  and    higher  rate  of  sabfeu-duty  was  payable  than  their  proportion  of  the 
Othere,  com-   cumulo  feu-duty ;  2d/y,  Of  houses  and  shops  not  sold  or  subfeued^ 
part  of  which  was  conveyed  in  security  to  Dewar's  trustee ;  3^y, 
Of  ground  subfeued  by  the  judicial  trustee,  with  consent  of  the 
heritable  creditors,  without  any  price  paid,  bat  for  a  feu^dnty  con- 
sidered to  be  its  worth  as  building  ground ;  and,  4£/l/y,  Of  ground 
still  unfeued  and  not  built  upon. 


petiog, 
KarratiTe. 


Pleas  for  Sir  D.  L.  Gilmour  {ind  others  contended — That  the  past  feu- 

Otfam!''  ^^  duties  shonld  be  dirided,  and  stated  against  the  respective  subjects 
of  the  securities,  in  proportion  to  the  annual  sums  derived  from 
them  respectively ;  and  that  the  current  and  future  duties  should  be 
divided  in  the  same  proportion,  or  otherwise,  according  to  a  valoa- 
tion  of  the  subjects  in  the  respective  securities  at  their  present 
worth* 


Pleas  for 
Dewar*8 
Trustee. 


Lord  Ordi- 
nary's Inter- 
locutor. 


Dewar's  trustee  again  maintained — That  the  extent  of  the  ground 
occupied  by  the  different  tenements,  feued  or  anfeued,  should  be 
ascertained,  and  then  a  portion  of  the  feu*daty  allocated  on  each  of 
them,  according  to  such  extent;  or  if  it  should  appear  that  any  par- 
ticular portion  of  the  original  ground  was,  from  its  locality  or  form, 
more  valuable  as  building  ground  than  the  rest,  that  such  a  con- 
sideration might  be  admitted  to  alter  the  division, — the  general  rule 
of  comparative  extent  being,  however,  always  adhered  to. 


The  Lord  Ordinary  found  *  that  the  cumulo  feu-duty  of  L.250, 
payable  to  the  Trade  (Merchant)  Maiden  Hospital  in  terms  of 
their  original  feu  to  the  bankrupt,  Robert  Young  Anderson,  must 
now  be  contributed  and  paid  by  the  present  parties,  the  heritable 
creditors,  to  whom  the  subjects  chargeable  with  such  feu-duty 
have  been  severally  conveyed  in  security,  in  proportion  to  the 
actual  value  of  the  subjects  so  conveyed  to  each  of  them  respec- 
tively ;  and  if  the  said  parties  do  not  now  consent  that  the  average 
of  the  rents  actually  drawn  for  the  last  few  years  for  such  parts  of 
the  said  subjects  as  yield  rents  to  the  said  parties  shall  be  held  as 
their  eanstani  rent  or  true  annual  value,  and  also  that  the  area  still 
unbailt  opon,  included  in  the  conveyance  to  one  class  of  those 
creditors^  shall  be  estimated  as  yielding  the  same  rate  of  subfen- 
dnty  which  the  said  creditors  actually  draw  from  other  areas  of 
the  same  extent  which  are  built  upon,  finds,  that  the  actual  and 
proportional  value  of  the  said  respective  subjects  must  be  aseer^ 
tained  in  the  usual  manner;  and  before  farther  answer,  appoint!i 


No.  56,  COURT  OF  SESSION.  447 

ibe  cause  to  be  enrolled,  that  the  parties  may  state  whether  they  22  Jsn.  1839. 
will  consent  to  take  the  rents  and  feo-duties  as  above  stated  as  a    ^^^^^v'^^ 
rale  for  fixing  the  propordonal  value  of  the  subjects  in  relation  to  ofii^our'^nd 
this  question,  or  in  what  way  they  propose  to  proceed  to  an  actual  Others,  com- 
valuation/  P"**"«- 

Note. —  <  The  Lord  Ordinary  has  no  notion  that  there  would  be  Note. 
any  justice  in  dividing  the  cumulo  feu-duty  in  this  case^  according 
to  the  mere  superficial  extent  or  mensuration  of  the  ground  covered 
by  the  different  securities.  Even  if  the  subject  had  not  been 
originally  feued  as  building  ground^  this  could  never  be  adopted  as 
the  rule  when  there  was  a  marked  difference  in  the  relative  values 
of  the  parts  separately  sold  (or  conveyed)  to  parties  seeking  a  fair 
division  of  the  common  burden.  If  an  estate  paying  a  certain 
sum  of  cumulo  feu*duty,  in  the  hands  of  the  original  owner,  is 
sold  (or  impledged  with  power  of  sale)  in  two  lots,  one  containing 
500  acres  of  excellent  arable  land,  and  the  other  1000  acres  of 
wild  hill  pasture^  it  would  be  ridiculous  to  hold,  in  a  question  of 
equitable  adjustment  of  the  cumulo  burden  inter  se,  (for  the  supe* 
rior  is  no  party  to  the  arrangement,  and  retains  his  indisputable 
right  of  recourse  against  every  part  and  portion  of  the  subject,) 
the  holder  of  the  hill  pasture  should  pay  three«fourths  of  it,  and 
the  holder  of  the  arable  grounds,  worth  ten  times  as  much,  only 
one-fourth.  There  is  no  rule  or  principle  oi feudal  law,  as  Dewar's 
trustees  seem  to  imagine,  which  recognises  this  merely  physical 
or  mechanical  scheme  of  division ;  but  there  is  truly  nothing  feudal 
in  the  question  now  at  issue.  The  only  parties  to  the  feudal  re- 
laUon  are  the  superior^  to  whom  the  feu-duty  is  payable,  and  the 
vassals  who  must  pay  it.  But  the  right  of  the  superior  is  not  here 
in  question,  but  is  admitted  to  be  catholic,  universal  and  over- 
ruling against  all  the  present  parties.  He  takes  no  cognisance  of 
any  divisions  which  may  have  been  made  of  the  subject  for  which 
lie  has  stipulated  a  cumulo  feu-duty,  and  never  can  be  affected  by 
any  such  divisions.  He  may  come  for  the  whole  upon  the  holder 
of  the  smallest  portion ;  and  the  question  now  is,  in  what  proper- 
tion,  and  according  to  what  rule,  such  holder  shall  be  entitled  to 
seek  his  relief  from  all  the  others?  The  Lord  Ordinary  thinks  the 
just  rule  is  that  of  relative  value ;  but  he  is  confident  it  can  never 
be  that  of  superficial  mensuration. 

<  This  will  be  the  more  apparent  when  it  is  recollected  that  the 
ground  in  this  case  was  originally  feued  as  building  graundf  and  at 
a  rate  greatly  higher  than  could  possibly  have  been  obtained  for 
what  was  not  destined  for  such  profitable  occupation ;  but  if  it  was 
with  reference  to  the  value  to  be  given  to  the  ground  by  building 
on  it  that  the  original  feu-duty  was  fixed,  it  would  seem  to  follow, 
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almost  necessarily,  that  it  should  now  be  allocated  or  apportioned 
upon  the  different  portions  into  which  it  has  been  divided,  accord- 
ing to  the  same  principle  of  value — that  is,  the  relative  permanent 
value  of  each  such  portion, 

*  At  the  last  discussion  before  the  Lord  Ordinary,  indeed,  he 
rather  understood  that  Dewar's  trustees  gave  up  this  point  in 
general,  and  substantially  admitted  that  the  feu-duty  should  be 
allocated  upon  the  different  subjects  secundum  valorem.  But  they 
started  a  new  objection  to  the  way  in  which  it  was  proposed  to 
apply  this  principle,  and  contended,  that  instead  of  taking  the  re* 
lative  value  only  of  what  was  actually  held  by,  or  conveyed  to  the 
heritable  creditors  respectively,  the  actual  value  of  the  buildings^ 
which  were  not  conveyed  to  those  creditors,  but  in  respect  of 
which  they  were  only  entitled  to  draw  a  mbfeu-duty  of  far  less 
amount  than  the  rents,  should  also  be  taken  into  consideration ; 
and  that  if  the  rents  (or  real  value)  of  the  buildings  were  not 
taken  into  view  in  allocating  the  cumulp  feu-duty,  in  relation  to 
those  houses,  as  well  as  those  conveyed  to  Dewar's  trustees,  pal- 
pable injustice  would  be  done. 

*  There  is  something  plausible  in  this  view  of  the  case ;  but  the 
Lord  Ordinary  is  satisfied  that  there  is  no  soundness  in  it.  The 
only  parties  to  the  present  question  are  the  two  sets  of  heritable 
creditors,  to  whom  separate  parts  of  the  original  feu  have  been 
conveyed ;  and  it  is  only  as  between  them  that  a  proportional 
contribution  to  the  cumulo  feu*duty  is  now  to  be  adjusted ;  and 
to  settle  that  question  it  seems  absurd  to  take  into  view  the  value 
of  any  properties  riot  conveyed  to  either.  Certain  houses,  and  a 
right  to  their  rents,  are  conveyed  to  both  sets ;  but  there  are 
many  other  houses  not  conveyed  to  either;  all  that  is  conveyed  in 
regard  to  them  being  the  suhfeii-duties  payable  by  the  proprietors 
for  the  areas  on  which  they  stand.  If  Dewar's  trustees  think  that 
a  part  of  the  cnmulo  should  be  charged  upon  those  houses,  they 
must  make  their  owners  parties  to  the  scheme  of  division,  and 
endeavour  to  subject  them  also  secundum  valorem ;  but  cannot 
well  assess  the  other  heritable  creditors  for  a  value  which  does 
not,  and  never  did  belong  to  them.  It  is  not  thought,  however, 
that  they  could  ever  succeed  (even  if  the  question  were  completely 
raised)  in  laying  a  part  of  the  burden  now  in  question  on  the 
owners  of  those  houses,  inasmuch  as  these  owners  are  already  sub- 
jected to  a  subfeu'dutyy  confessedly  of  greater  amount  tlian  any 
share  of  the  cumulo  that  (upon  ant/  scheme  of  division)  would  fall 
upon  them.  The  superior,  indeed,  might  come  upon  them  for 
the  whole  or  any  part  of  that  cumulo ;  but  it  is  apprehended  that 
they  would  be  entitled  to  a  total  relief  from  those  who  now  hold 
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*  the  rest  of  the  original  feu,  and  that  according  to  the  txtlue  of  what  1S2  Jan.  1839. 
'  is  80  held  by  each.     There  is  no  subfeu^duty  chargeable  on  the    ^^*^v^^ 

*  honses  conveyed  to  Dewar*s  trastees ;  so  that  there  is  no  parallel  Gnm**ouVrnd 
'  between  their  case  and  that  of  the  owners  of  the  houses  that  are  Others,  com- 
<  so  burdened ;  and  if  the  former  are  not  to  contribute  according  ^''"^' 

*  to  their*  real  value,  they  and  the  ground  on  which  they  stand 

*  would  escape  alti^ether  from  any  share  of  the  radical  burden.' 

Dewar's  trustees  redaimed. 

At  advisingt  on  I5tb  January, 

Lord  Medwyrin — I  am  not  inclined  to  support  the  Lord  Ordi-  Opinion  of 
nary's  interlocutor.     Certainly  we  have  nothing  to  do  here  with  ^"'** 
the  superior.    The  question  is  simply  with  heritable  creditors,  and 
is  not  properly  feudal.     Now,  the  view  of  the  Lord  Ordinary  is 
not  to  allocate  the  feu-duty  according  to  the  value  of  the  subjects, 
but  according  to  tbe  interests  which,  not  the  heritable  creditors, 
but  the  proprietors  of  the  houses  have  in  the  subjects  of  the  se- 
curity.    I  cannot  concur  in  this.     My  view  is  this :   This  subject 
was  feued  out  for  a  cumulo  feu-duty.     Mr  Anderson  began  to  erect 
buildings  on  the  ground,  and,  for  the  purpose  of  carrying  on  his 
operations,  he  obtained  the  loan  from  Dewar's  trustee.    In  security 
of  this  loan,  Mr  Anderson  conveyed  over,  not  the  whole  of  the 
buildings  which  he  was  then  erecting,  but  some  of  them,  retaining 
others.     Two  years  afterwards  he  borrows  money  from  the  other 
parties,  in  1826,  and  gives  them  a  catholic  security  over  the  whole 
of  the  ground  and  tenements  erected  on  it  from  the  warrandice, 
excepting  the  subjects  which  had  been  conveyed  to  Dewar's  trus* 
tee.    Certain  flats  and  half-flats  of  the  property  had  been  sold  prior 
to  the  date  of  any  of  the  securities,  for  which  a  subfeu-dnty  was 
payable  higher  than  their  proportion  of  the  cumulo  feu«duty.    The 
eonveyance  to  Dewar's  trustee  was  subject  to  the  burden  of  these 
feus;  but  could  Mr  Anderson  do  any  thing  to  alter  or  depreciate 
that  security  afterwards  ?   If  the  proportion  of  the  feu-duty  had 
been  expressly  fixed  in  the  conveyance  to  Dewar's  trustee,  Mr 
Anderson  could  not  have  affected  it.     But  this  was  not  done,  and 
then  they  go  on  as  already  stated.     The  great  difficulty  is  with  re- 
gard to  that  part  of  the  property  which  has  been  sold,  partly  for  a 
price,  and  partly  for  a  subfeu-duty.     Where  the  ground  has  not 
been  built  upon  there  is  no  difficulty,  as  its  value  must  be  taken. 
But,  with  regard  to  the  other  portions,  I  would  take  the  value  of 
the  subject  feued  out  from  the  Hospital,  and  then  allocate  the  feu- 
duty  according  to  the  proportion  of  the  value  efieiring  to  the  extent 
of  site  on  which  the  various  buildings  have  been  erected,  keeping 
in  view  the  peculiarities  in  respect  of  which  one  part  of  the  bite 
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22  Jan.  1839.  may  be  more  valuable  as  building  grooad  than  another.  Thus,  if  so 
much  is  feued  out  at  10s.  per  foot,  and  so  mueh  at  6s.,  the  former 
ought  to  bear  a  larger  proportion  of  the  feu-duty.  But  then  it 
makes  the  calculation  a  little  more  complicated  that  the  security 
to  Dewar's  trustee  does  not  comprehend  whole  tenements,  but  flats 
and  half*flats  of  tenements.  This  would  require  a  second  division, 
after  ascertaining  the  share  falling  to  the  site  of  the  whole  tene- 
ment. It  would  then  require  to  be  divided  among  the  flats  and 
half-flats,  according  to  the  rents  derived  from  them. 

Lord  Meadoicbank. — That  was  just  the  view  which  I  understood 
was  contained  in  the  Lord  Ordinary's  interlocutor,  when  I  was  in- 
clined to  adhere  to  it.  But  as  that  appears  not  to  have  been  the 
case,  my  opinion  coincides  with  Lord  Medwyn's. 

Lord  Glenke. — I  rather  think  that  the  case  should  go  back  to 
the  Lord  Ordinary,  with  power  to  him  to  hear  parties  farther,  and 
to  vary  his  interlocutor  if  he  should  see  cause*.  That  is  the  only 
interlocutor  to  which  at  present  I  can  agree.  The  view  I  have  is, 
that  this  question  has  not  much  to  do  with  feudal  law.  It  has  more 
resemblance  to  a  question  of  salvage,  or  under  the  Lex  Rhodia  de 
jactu,  where  the  contribution  is  made  according  to  the  respective 
interests  of  the  parties  benefited.  This  I  rather  think  should  be 
done  here  ;  but  I  am  not  prepared  to  give  a  decided  opinion  upon 
the  point. 

Lord  Justice-Clerh  absent. 

The  case  was  delayed  to  this  date^  when  the  following  interlo- 
cutor was  pronounced,  by  which  their  Lordships  *  remit  to  the 
Lord  Ordinary  to  recal  the  interlocutor  submitted  to  review,  and 
to  find  that  the  cumulo  feu-duty  of  L.2d0  ought  to  be  apportion- 
ed between  the  two  sets  of  claimants,  according  to  the  extent  of 
ground  and  occupation  thereof  under  their  respective  securities, 
being  all  of  equal  value  as  building  ground;  or  if  it  shall  appear 
that  any  part  of  it  is  of  more  value  as  building  ground  than  the 
rest,  then  according  to  the  value  of  the  different  lots  respectively : 
And  in  respect  that  Dewar's  security  extends  over  certain  portions 
of  the  buildings  erected  on  the  site  which  they  occupy,  the  re- 
maining portions  being  included  in  the  security  of  the  other  party, 
find,  that  the  amount  of  the  cumulo  feu-duty  ascertained  to  effeir 
to  that  site  must  be  apportioned  between  them  and  the  other 
claimants  according  to  the  value  of  the  buildings  falling  under 
their  respective  securities,  and  that  this  value  must  be  fixed  ac- 
cording to  the  rents,  or  rents  and  subfeu-duties  payable  for  each 
respectively,  reserving  all  questions  of  expenses  hinc  inde.' 

Lord  Ordinary,  Jeffrey.         Act.  O,  G,  Bell,  Moncreiffl        Alt.  MonUiih,  Patenom 
Party,  Scott  jr  Baklertton,  W.  S.  and  Mowbray  ^  Howden,  W.  S.  Agents. 

G. 


Judgment. 
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FIRST  DIVISION. 

No.  LVII.  24M  January  1839. 

WILLIAM  HERRIES  KER,  Pbtitioner. 

Factor  Loco  Tutoris. — Powers,  special. — Titles,  making 
UP  OP. — Leases. — Circumstances  in  which  authority  was  given  to 
a  fader  hca  tutoris  to  cov/ipUU  the  titles  of  his  pupil^  and  to  grant 
leaaesfor  a  period  not  exceeding  nineteen  years. 

The  petitioner  was  appointed' iactor  loco  tutoris  to  his  nephew,  Narrative. 
R.  W.  R.  Hepbarn,  who,  on  the  death  of  his  father,  on  17th 
August  1837,  succeeded,  as  heir  of  entail,  to  the  estate  of  Rickar- 
ton,  in  the  eoonty  of  Kincardine.  As  several  of  the  leases  on  the 
estate  would  expire  at  Whitsunday  1839,  it  beeame  necessary 
to  complete  the  pupil's  titles  in  order  to  validate  the  necessary 
actions  of  removing.  It  was  stated  that  it  would  be  of  great  advan- 
tage to  the  pupil  if  special  powers  were  conferred  on  the  petitioner 
of  granting  leases  of  a  duration  not  exceeding  nineteen  years,  being 
the;  term  limited  by  the  deed  of  entail. 

The  petitioner  therefore  prayed  the  Court  for  authority  <  to  pur. 

<  chase  brieves  from  her  Majesty's  Chancery,  and  thereon  to  obtain 

<  the  said  Robert  William  Rickart  Hepburn  served  heir  of  tailzie 
*•  and  provision  to  his  said  deceased  fether,  in  the  said  tailzied  lands 
<.  and  barony  of  Rickarton,  to  sign  the  claim  to  the  inquest  on  such 
^  service,  and  follow  out  all  necessary  procedure  thereon ;  as  also  to 

<  authorise  the  petitioner,  as  factor  loeo  tutoris  for  his  said  nephew, 

*  to  grant  leases  of  any  parts  or  portions  of  the  said  entailed  estate 
^  for  any  period  not  exceeding  nineteen  years ;  or  to  do  further  or 

*  otherwise  in  the  premises  as  to  your  Lordships  may  seem  proper.' 

'  The  Omrt  granted  the  pirayer  of  the  petition^  judgmMu 

Act.  A.  Urqukart,        Jmm  Tifthr^  W.  a  AgeDL        If.  Clerk. 

C.  G.  R. 
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No.  LVIIL  25M  Jkmnry  1889. 

THOMAS  DRYSDALE  and  THOMAS  SYME  Senior 

agaifut 

JAMES  JOHNSTON. 

Heritable  Bond.  —  Principal.  —  Cautioner.  —  Evidence, 
WRITTEN  AND  PAROLE. — AcT  1695,  c.  6. — A.  B.  and  C  granted 
an  heritable  bond^  ^jointly  and  severally*  in  favour  of  D.  There 
was  no  clause  of  relief  in  the  bondf  nor  any  separate  bond  of  rdief 
notarially  intimated  to  D»  at  the  time.  D*$  agents  who  prepared 
the  bond^  prepared  alaoy  of  the  same  date,  separate  letters  of  relief^ 

.  which  were  delivered  by  A.  to  B.  and  C,  and  which  were  attested 
by  the  same  witnesses  as  the  bond  Afier  the  lapse  of  more  than  ten 
years  from  its  date^  D.  charged  B,  and  C  for  payment^  who  sue* 
pended,  Held^  (1^^)  competent  to  provcj  before  answer^  by  written 
evidence  apart  from  that  afforded  by  the  deeds^  that  they  granted 
the  letters  of  relief  unico  contextu  as  parts  of  the  same  transaction^ 
and  that  D^  at  the  date  of  the  bond^  knew  and  approved  of  the  gepor 
rate  letters  of  relief  and  was  aware  that  B.  and  C.  were  cautioners : 
(2c/,)  held  incompetent^  in  the  circumstances^  (the  written  evidence 
being  considered  insufficient^ )  to  examine  the  instrumentary  witnesses 
as  to  the  real  nature  of  the  transaction^  as  that  urns  equivalent  to 
permitting  parole  testimony  to  establish  the  private  knowledge  of  D* 

Opinion. — Mere  private  casual  knowledge  by  the  creditor  is  not  stif- 
Jicient  to  entitle  a  party  to  the  benefit  of  the  septennial  act,  1695, 
c.  5. 

Prescription. — Expenses. — Process. — Obiter. — A  party  im- 
successfidly  pleading  prescription  must  pay  expenses* 

NarrttiTt.  On  8th  July  1826,  James  Drysdale,  biacksmiith  id  Dollar,  granted  a 
bond  and  disposition  in  security,  in  favour  of  the  charger,  Johnston, 
for  L.lOO,  over  certain  subjects  in  Dollar.  In  this  bond  the 
suspenders,  who  were  respectively  the  brother  and  father-in-law  of 
Drysdale,  were  bound  conjunctly  and  severally,  and  there  was 
nothing  ex  facie  of  the  bond  to  indicate  that  they  possessed  any 
other  character  than  that  of  principals.  It  contained  no  clause  of 
relief,  nor  was  any  notarial  intimation  at  its  date  made  to  the 
charger  that  the  suspenders  were  in  reality  cautioners.  Although 
payable  at  Martinmas  1626,  it  was  not  recorded  till  6th  January 
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1837 ;  and  as  no  part  of  the  money  had  been  paid,  two  charges  25  Jan.  1839. 
were  given  on  the  18th  January  and  20th  March  following.     Tho-    ^^y^^ 
mas  Drysdale  and  Syme  presented  a  bill  of  suspension,  which  was  ^"^d^^!^*"^ 
passed  upon  caution.    The  parties  were  at  variance  as  to  the  nature  JohostoD. 
and  circumstances  of  the  transaction.  NamUYe 

The  reasons,  as  stated  by  the  suspenders,  were, 
Isiy  Although  bound  as  eo-obligants  with  the  prindpal  debtor  in 
the  bond,  the  suspenders  were  in  reality  cautioners,  and  Ramsay, 
the  agent  of  the  charger,  was  employed  to  frame  the  necessary 
deed ;  but  instead  of  executing  a  bond  in  which  the  characters  of 
the  respective  obligants  were  stated,  with  a  clause  of  relief  in  favour 
of  the  suspenders,  he  did,  with  the  knowledge  and  approbation  of 
the  charger,  frame  the  present  bond. 

.2d^  In  order  to  clear  up  the  character  of  the  suspenders,  Ramsay, 
acting  in  the  same  capacity  throughout,  framed  a  separate  obliga- 
tion of  relief  by  the  principal  debtor  to  them,  which  was  of  the 
same  date  with  the  bond,  and  formed  part  of  the  same  transaction, 
being  delivered  unico  contextu  with  the  bond.  No  security  was 
stipnlated  or  required  over  certain  heritable  subjects  in  Tillicoultry, 
of  which  the  suspenders  respectively  were  proprietors.  The  obli- 
gation of  relief  to  Syine  (a  duplicate  of  which  was  at  the  same  time 
delivered  to  the  other  suspender)  was  in  these  terms : 

*  SiB»  As  you  and  Thomas  Drysdale  have  this  day  signed  with 
me  a  bond  to  Mr  Johnston  of  Alloa  for  L.lOO,  and  in  security 
of  which  I  have  conveyed  my  property  in  Dollar,  and  as  you  and 
Thomas  Drysdale  appear  as  principals  in  the  bond,  and  are  bound 
jointly  and  severally  with  me,  I  hereby  declare  that  the  whole  of 
the  loan  was  obtained  for  my  behoof,  and  has  been  applied  ac- 
cordingly, and  therefore  I  bind  and  oblige  myself  to  free  and  re- 
lieve you  and  the  said  Thomas  Drysdale  from  the  payment  of  the 
said  principal  sum  of  L.100,  and  of  the  interest  to  become  due 
tbeieon,  and  of  all  trQuble  and  expenses  regarding  the  same.  In 
testimony  whereof  I  have  subscribed  this  letter  of  guarantee, 
written  on  this  and  the  preceding  page,  by  Alexander  Flint  Mac- 
lellan,  clerk  to  Ebenezer  Ramsay,  writer  in  Alloa,  at  Alloa,  the  : 
Stb  day  of  July  1826  years,  before  these  witnesses,  the  said. 
Ebenezer  Ramsay  and  Alexa,ttder  Flint  Madellan.   ,. 

<  £6ei^  Ramsay,  witness.  *  James  Daysdale.' 

*  Alex.  JP.  MadeUan^  witness.' 

dc/y  The  testing  clauses  of  the.  bond  and  obligadon  of  relief 
showed  that  both  deeds  were  executed  unico  contextu,  and  wer^ 
parts  of  the  same  transaction.  Ramsay,  who  prepared  them,  had 
for  many  years  been  the  confidential  agent  for  the  charger,  to  both 
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25  Jan.  )B39;  of  wboofi  the  whole  transaction  was  at  the  time  weU  known.     The 
^""^V*^    charges  now  complained  of  were  given  under  his  agency,  as  ap* 
Sv?ie  p/  *"     peared  from  the  marking  on  the  service  copies. 
jobQ9toiu  The  charger,  while  he  admitted  that  Ramsay  had  on  different 

Narnitive.       occasions  acted  as  his  agent,  denied  the  averments  of  the  sus- 
penders, and  stated, 

I^,  That  they  had^  at  different  times,  prior  to  the  date  of  the 
bond,  purchased  considerable  quantities  of  goods  from  him,  to  whom, 
along  with  James  Drysdale,  they  granted  a  bill  for  the  amount, 
on  which  the  charger  being  about  to  raise  diligence,  the  joint  obli- 
gants  entreated  him  to  accept  of  their  bond,  which,  besides  the  per- 
sonal obligation,  should  contain  a  conveyance  of  certain  heritable 
subjects  belonging  to  James  Drysdale  in  security.  The  charger 
wished  security  over  the  separate  heritable  property  of  the  suspend- 
ers ;  but  this  could  not  be  effected,  as  Thomas  Syme  had  divested 
himself  by  an  absolute  disposition ;  and  Thomas  Drysdale  beingabout 
to  borrow  money  on  his  subject  with  a  view  to  build,  could  not  en- 
cumber bis  property,  as  it  would  frustrate  his  plans.  In  consequence, 
the  bond  merely  contained  a  conveyance  in  security  over  James 
Drysdale's  subjects,  which,  though  burdened  with  a  prior  debt  of 
L.140,  the  charger  believed  was  sufficient  to  afford  him  good  secu- 
rity. 

2d^  The  charger,  shortly  after  Martinmas  1826,  deaumded  pay- 
ment of  the  bond,  which  demand  he  renewed,  but  unsuccessfully,  at 
each  term. 

d<f.  In  consequence  of  the  successive  refusals  of  the  suspenders 
to  pay  the  interest,  the  charger  made  inquiry  with  a  view  to  sell 
James  Drysdale's  property,  which  had  been  greatly  neglected,  and 
had  got  into  a  state  of  disrepair,  so  that,  by  a  subsequent  sale,  the 
price  did  not  pay  the  prior  heritable  creditor. 

4thj  The  charger  employed  Ramsay  to  draw  out  the  bond  in  se- 
curity, directing  him  to  make  the  whole  parties  jointly  and  severally 
liable ;  but  he  was  not  employed  to  perform  any  other  business  in 
reference  to  that  transaction,  nor  to  draw  out  any  obligation  of  re- 
lief. 

.  5/A,  No  copy  of  the  alleged  obligation  of  relief  was  served  upon 
the  charger,  to  whom  no  intimation,  either  by  a  notary,  by  the  sus- 
penders, or  otherwise,  oHts  having  been  granted,  was  made,  and 
lie  had  no  knowledge  whatever  of  its  being  entered  into. 

6/A,  That  as  the  suspenders  had  various  dealings  with  James 
Drysdale,  the  charger  had  reason  to  believe  that  the  loan  was  in- 
iromitted  with  by  the  three  obligants;  and  by  the  understanding  of 
all  parties  it  was  not  called  up,  on  the  express  condition  that  the  sus- 
penders ahould  remain  jointly  and  severally  liable  as  principals. 
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These  statements  were  denied  by  the  suspenders,  except  in  so  25  Jan.  1839. 
far  as  consistent  with  their  own,  and  they  pleaded — The  true  cha-     ^^^V^^ 
raeter  of  the  obligation  come  under  by  the  suspenders  being  well  fl^^^^  "^ 
known  to  the  charger  and  his  agent,  and  the  obligation  of  relief  be-  Johnston. 
ing  intimated  or  well  known  to  them,  the  bond  fell  within  the  opera-  guZ^je„» 
tion  of  the  act  1696,  c.  5,  and  is  now,  by  the  lapse  of  the  prescrip-  Pleas. 
tive  period  therein,  declared  null  and  void.    > 

The  charger  p/ea^ei — 1.  The  suspenders  have  stated  no  reasons  Ch«rger»a 
that  are  well  founded  in  law,  for  having  the  present  charge  sus- 
pended. 2.  Even  if  the  reasons  stated  were  well  founded,  they 
oooM  be  relevantly  pleaded  only  in  a  reduction.  8.  The  act  1695 
is  not  applicable  to  the  case  of  the  suspenders,  (assuming  that  their 
statements  were  true,)  unless  they  can  prove  that  notarial  or  judi* 
cial  intimation  was  made  to  the  charger  of  their  being  catttiooeffBi 
when  they  executed  the  bond,  alongst  with  James  Drysdale,  in  the 
charger's  favour. 

The  Lord  Ordinary  (25th  January  1838)  pronounced  the  fol- 
lowing interlocutor : 

^  The  Lord  Ordinary  having  heard  parties,  and  Considered  the  Lord  Ordi- 
record,  finds,  that  the  averments  made  by  the  suspenders  in  the  "^"^itor.  °^^'' 
2d,  3d  and  4th  reasons  of  suspension  are  relevant,  and  that  they 
ought  to  have  an  opportunity  of  proving  them  before  farther  an- 
swer ;  and  appoints  the  cause  to  be  enrolled,  in  order  that  it  may 
be  determined  whether  the  proof  is  to  be  by  a  trial  or  by  com- 
mission.' 

Noie. — <  It  would  be  very  awkward  to  send  the  parties  to  proof,  Vote, 
if  the  facts  offered  to  be  proved  be,  as  the  charger  maintains,  alto- 
gether irrelevant,  and  therefore  the  Lord  Ordinary  has  put  a  find- 
ing on  the  relevancy  into  the  interlocutor,  on  purpose  that  the 
charger  may  have  it  in  his  power  to  obtain  the  opinion  of  the  Court, 
and  to  get  a  decision  in  his  favour,  without  further  inquiry,  if  he 
shall  think  the  law  entitles  him  to  do  it. 

*  The  case  is  by  no  means  free  from  difficulty.  For,  on  the  one 
band,  the  express  enactment  of  the  statute  is,  that  where  the  bond 
of  relief  is  apart  from  the  principal  bond,  it  must  be  intimated  to 
the  creditor  at  the  time  of  his  receiving  the  bond ;  and  there  is 
authority  for  holding  that  the  intimation  must  be  notarial  orjudi^ 
etalf  and  that  private  knowledge  is  insufficient.  On  the  other  hand, 
it  was  found  suflBcient  in  the  case  of  M*Rankin,  22d  June  1714, 
{Mar.  1 1,085,)  that  the  charger  had  toritfen  the  band  of  reliefs  and 
had  signed  witness  to  it,  of  the  date  of  the  bond  charged  on  ;  and 
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8yme  v. 
Johntton. 

Note. 


85  Jan.  1839.  *  the  reasoning  of  the  Court,  particularly  of  Lord  Madcensie,  in  the 
Dmdaiea^d  *  ^*®®  ®^  Tait,  8th  Dec.  1836,  seems  to  the  Lord  Ordinary  to  im- 
<  ply,  that  the  principle  of  that  decision  cannot  reach  the  circnm- 

*  stances  which  are  said  to  exist  here.     For  what  the  suspenders 

*  offer  to  prove  here  is  in  substance,  that  the  bond  of  relief  was  all 

*  along  contemplated  by  all  the  parties,  including  the  creditor,  a$  a 

*  part  of  the  original  tt^msactiony — that  not  only  the  principal  bond, 

*  but  the  bond  of  relief,  was  executed  by  the  charger's  agent,  aiUing 

*  as  suchy  and  by  the  eharger^s  special  directions^  and  that  the  two 

*  bonds  toere  delivered  nnico  contextu,  v^part  of  the  same  transa^ion. 
*  The  Lord  Ordinary  is  not  aware  of  any  case  which,  either  in 

*  its  facts  or  in  its  principles,  warrants  the  exclusion  of  such  a  cau- 

*  -tionary  obligation  from  the  benefit  of  the  act  1695,  c.  5.     If,  how- 

*  ever,  the  charger  shall  be  advised,  that  nothing  but  a  judicial  or 

*  liotarial  intimation  will  do,  the  finding  in  the  interlocutor  is  wrong, 

*  and  he  may  go  to  the  Court.' 


Judgment. 


The  charger  having  redaimed^  the  Court  (11th  July  1838)  pro- 
nounced the  following  interlocutor : 

*  The  Lords  having  resumed  consideration  of  this  reclaiming  note, 

<  and  heard  counsel  for  the  parties,  recal  in  hoc  statu  the  interlocu* 

<  tor  reclaimed  against,  and,  before  answer,  grant  warrant  for  let- 

*  ters  of  incident  diligence  for  recovery  of  written  evidence  in  sup- 

<  port  of  the  averments  contained  in  the  2d,  Sd,  and  4th  reasons  of 

<  suspension.' 

From  the  documents  produced  under  this  diligence,  it  appeared 
that  a  bond  and  disposition  in  security  for  L.190,  was,  in  1826, 
drafted  in  name  of  James  Drysdale,  who,  on  6th  June  of  that  year, 
wrote  to  his  agent,  Mr  Gray,  writer  in  Alloa,  requesting  him  to 
give  Ramsay  his  papers,  <  as  they  are  to  give  me  L.110  of  a  bond 

*  on  them,  and  you  are  to  overlook  the  bond  for  me,  and  I  will 

*  settle  with  you  for  it.'   On  the  11th  June  thereafter  James  Drys- 
dale wrote  the  charger  in  these  terms :    ^  I  received  yours  saying 

*  that  you  could  not  give  me  the  L.l  10 ;  and  if  you  cannot  I  must 

<  look  out  for  another,  as  I  have  considered  of  as  little  as  I  can  do 

*  with.     I  need  L.I20,  but  I  will  try  to  do  with  L.110  at  least 

*  Please  let  me  know,  and  in  so  doing  you  will  oblige  me.'     This 
transaction  was  never  completed. 

From  Ramsay's  books  it  appeared  that  the  only  charges  against 
Johnston  related  to  the  bond  and  disposition,  and  infeftment  there- 
on.    On  examination  Ramsay  deponed,  *  That  he  has  examined 

*  his  letters  generally,  and  he  has  not  been  able  to  discover  any  let- 

*  ter  answering  the  description  of  that  called  for,  and  he  is  not  aware 
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*  that  lie  has  asy  such  letter.'     Being  required  to  produce  excerpt  25  Jan.  1839. 
from  any.  account  charged  either  against  Johnston  or  the  suspender    ^"^V^ 
for  drawing  the  two  letters  of  guarantee  referred  to  in  the  re-  ^e  v^  ^ 
cord,  deponed,  that  *  he  has  examined  his  books,  and  can  find  no  Johnston. 

*  entry  relative  to  such  a  charge.'  Narrative. 

A  statement  holograph  of  the  charger,  and  addressed  to  James 
Drjrsdale,  as  to  the  disposal  of  the  L.100,  was-also  produced,  which 
was  in  these  terms : 

1826. 
July  29.  Amount  of  bond,  -  -  -        L.lOO     0    0 

O. 
By  bill  on  Thomas  Syme  and  Thomas  Drys- 
dale,         ...     L.AO     0     0 
To  interest  oo  do.,  -  9    2     5 

Account  dne  by  James  Drysdale 

to  Thomas  Drysdale,         -         32     2  10 
Fiud  Mr  Gray,  writer,  to  give  up 

title-deeds,  -  -  110 

Paid  Mr  Ramsay,  it  being  under- 
stood the  expense  of  preparing 
bond,       -  -  -  5    0    0' 

Paid  James  Drysdale  balance  to 

make  up  the  L.100,  -  2  18    9 

100    0    0 

(Addressed)     To  Mr  James  Drysdale,  smith,  Dollar. 

James  Drysdale. 

Amount  of  bill,        -  -         L.50     0     0 

Interest  on  do.. 
Paid  Mr  Gray, 
Paid  Mr  Ramsay,    - 
Paid  James  Drysdale, 


8    6 

5 

1     1 

0 

7     8 

3 

2  13 

9 

L.69    9 

5 

On  lOtb  October  1832,  the  charger  wrote  the  following  letter  to 
James  Drysdale: 

*  Sir,  I  have  received  a  letter  from  Thomas  Drysdale.     In 

*  anawerytthe  transaction  with  him  and  you  and  myself  stands  thus, 

*  as  per  annexed  state :  The  L.5,  14s.  was  same  day  paid  Thomas 

*  Drysdale,  as  he  required  that  sum  to  pay  out  some  bill  until  he 
<  sold  his  cattle  at  Martinmas.     This  he  never  can  deny ;  but  this 
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25  Jon.  1639. 


Drysdale  and 
8yme  v. 
Johnston. 

Narrative. 


8am  you  have  nothing  to  do  with.  All  I  have  against  you  over 
the  bond  is  the  addittonal  sum  paid  Mr  Ramsay,  over  and  above 
the  L.5  which  Thomas  Drysdale  said  he  agreed  with  for.  He 
wished  only  L.20  of  his  debt  to  me  to  be  included  in  your  bond, 
I  remember,  and  wished  me  to  advance  him  the  diiference  of 
L.li2 :  2  :  10  until  Martinmas;  but  that  I  refused,  and  only  gave 
him  L.5,  14s.  the  sum  he  required  to  pay  away  that  day. 

<  Mr  Thomson,  teacher,  and  himself  both  declared  on  Saturday 
that  he  has  marked  in  his  book  L.5,  14s.  received  from  me ;  and 
will  be  attempt  to  deny  this?  I  can  make  oath  to  it;  and  he 
himself,  times  without  number,  has  called  on  me  and  admitted  it. 
All  the  dispute  with  him  until  now  is,  who  is  to  settle  the  expense 
of  bond  preparing;  and  that  sum  is  settled,  excepting  the  addi- 
tional charge  made  by  Mr  Ramsay  on  you.  It  appears  you  are 
due  him  L.d2  :  2  :  10.  You  will  know  if  this  is  correct;  and  it 
will  not  answer  his  purpose  to  try  and  get  rid  of  this  L.5,  148. 
borrowed  from  me.     I  am,'  &c. 

On  the  5th  June  1833,  Mr  Oreig,  the  charger's  Edinburgh 
agent,  wrote  to  Mr  Ramsay :  *  Dear  Sir,  I  think  it  right  to  in- 

<  form  you,  that  in  consequence  of  the  great  delay  that  has  taken 

<  place  in  Drysdale's  matter,  I  mean  to  advertise  the  subject  on 

*  Saturday,  and  no  private  arrangement  of  parties  will  then  prevent 
^  me  selling  under  the  bond,  short  of  immediate  payment.    I 

*  am/  &c. 

On  the  following  day  Ramsay  wrote  to  the  charger  with  a  copy 
of  Mr  Greig's  letter,  which  he  thought  *  you  should  communicate 
^  to  Syme  and  Drysdale  immediately.'  Accordingly,  on  the  same 
day,  the  charger  wrote  Thomas  Drysdale  in  the  following  terms : 

*  Sir,  Inclosed  is  a  letter  received  just  now  from  Mr  Ramsay, 

<  from  which  it  appears  Mr  Greig  is  resolved  on  selling  the  house 

<  in  Dollar.   Mr  Ramsay  thinks,  and  I  also  think,  that  considering 

*  the  manner  we  have  been  used  by  James,  and  as  he  refuses  to  go 

<  out,  and  as  Wands  has  not  fulfilled  his  bargain  by  bringing  for* 

*  ward  his  security,  we  had  as  well  allow  Mr  Greig  to  sell  the 

*  house,  and  be  quit,  as  neither  of  the  men  at  Dollar  seem  peace- 

*  able,  and  we  will  be  sadly  teazed  with  them.     Mr  Greig  will 

*  manage  James  Drysdale  in  another  manner  than  we  have  been 

*  trifled  with  by  him.     Show  this  to  T.  Sim,  and  take  his  opinion. 

*  I  am/  &c. 

On  15th  August  the  charger  again  wrote  Thomas  Drysdale: 

*  Sir,  I  this  evening,  after  you  left,  consulted  a  person  regard- 

*  ing  James  Drysdale's  house ;   and  he  advises,  after  the  treat- 

*  ment  received  from  him,  not  to  interfere  in  the  sale.    We  are  all 

*  aware  it  would  be  ruinous  to  purchase  to  accommodate  him ;  and 
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*  Uhe  got  as  entangled,  he  would  just  play  off  his  former  conduct,  25  Jan.  \9SXk 
^  and  it  would  be  aeain  a  sad  battle  to  iret  him  out     Besides,  this    ^^^V^^ 

"nrvniialft  And  * 

*  agent  says  the  property  has  been  advertised  for  months  in  four  symev. 

*  newspapers,  and  set  off  to  the  best  advantage.     The  public  have  Johnatoo. 

*  been  duly  warned;  and  if  the  public  consider  it  worth  no  more  NarratWe. 

*  money  than  L.210  to  L.220,  why  it  is  worth  no  more  to  us, — we 
<  will  get  no  bargain  whatever  of  it.     Any  article  put  up  at  public 

*  sale  is  worth  no  more  than  it  fetches  in  the  market;  and  beyond 

*  that,  as  he  stated,  are  we  sure  of  a  tenant  ?  We  have  tried  it  for 

*  two  years  and  cannot  find  a  tenant  to  our  mind.     The  same  may 

*  occur  yet.     Therefore,  from  all  the  circumstances,  I  am  advbed 

*  not  to  attend  t!ie  sale,  as  I  already  have  twice  attended  the  sale 

*  of  this  house ;  but  you  and  T.  Sym  can  do  as  you  think  best  for 

*  yourselves.     I  am,'  &c. 

The  case  having  this  day  been  put  out  for  advising. 

The  Dean  of  Facidty^  for  the  suspenders,  argued^ 

\sti  From  the  documents  produced,  it  was  clear  that  the  charger  Sutpenden* 
knew,  at  the  date  of  the  bond,  that  the  suspenders  were  merely     ^*'* 
cautioners  ;  and  this  knowledge  must  be  inferred  from  the  .circum- 
stance, that  the  bond  and  obligations  of  relief  are  of  the  same  date, 
and  were  both  prepared  by  his  own  agent. 

2</«  That  further  proof  before  answer  should  be  allowed  to  esta- 
blish the  charger's  private  knowledge  thereof  in  connection  with 
tlie  transaction  at  the  date  of  the  letter  of  relief. 

Russell^  for  the  charger,  answered^ 

Is/,  The  documents  produced  afforded  no  evidence  of  his  know-  Charger** 
ledge  that  the  suspenders  were  cautioners.  ^^' 

2//,  No  farther  evidence  should  be  allowed,  because  that  would 
be  to  permit  parole  testimony  to  cut  down  the  formal  bond,  which 
cannot  be  done.  It  is  settled  law  that  private  knowledge  casually 
obtained  is  insufficient,  as  the  statute  1695,  c.  5,  requires  proper 
and  formal  intimation  to  the  creditor,  either  by  a  clause  of  relief  in 
the  bond,  or  by  a  separate  bond  of  relief  notarially  intimated  at  the 
date  of  the  deed ;  and  the  averment,  or  even  proof  of  knowledge 
otherwise  obtained  is  irrelevant  and  incompetent.  The  statute  re- 
quires personal  intimation  to  the  creditor,  and  not  merely  to  his 
agent;  and  there  is  no  passage  in  the  letters  (which  were  written 
six  years  after  the  date  of  the  bond)  to  prove  that  the  charger  knew 
or  received  intimation  of  the  obligation  of  relief. 

Lord  President. — It  is  difficult  for  the  Court  not  to  entertain  the 
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SS  Jan.  1839.  wish  to  bave  proof  of  any  kind,  in  order  to  see  what  was  the  real 
understanding  of  the  parties. 

Lord  Gillies, — This  is  a  very  important  case.  You  have  here  a 
regular  and  formal  bond,  which  has  been  executed  with  ail  the 
solemnities  which  the  law  requires.  By  this  bond  all  the  parties, 
both  the  principal  and  the  alleged  cautioners,  are  placed  in  precisely 
the  same  situation,  all  being  taken  bound,  conjunctly  and  severally, 
in  payment  to  the  charger.  There  is  no  distinction  in  the  bond 
between  their  character  as  principal  and  as  cautioner.  It  is  now 
proposed  that  we  should  allow  parole  evidence  to  show  that  the 
suspenders  were  merely  cautioners.  Now,  if  we  were  to  allow  the 
parole  evidence  of  the  witnesses  to  the  two  deeds  to  be  received, 
that  two  of  the  parties  were  in  reality  cautioners,  we  would  do  as 
strong  an  act,  in  my  opinion,  as  if  we  were  to  cut  down  the  bond 
entirely,  and  we  would  in  reality  be  setting  aside  this  formal  and 
regular  bond  on  parole  evidence.  I  therefore  think  that  such  proof 
should  not  be  allowed,  as  we  would  just  be*cutting  down  the  deed 
in  virtue  of  the  private  knowledge  of  the  parties. 

Now,  taking  all  the  circumstances  of  the  case,  and  looking  at  the 
documents  which  have  been  produced,  (and  I  entirely  go  along  with 
the  reasoning  of  Mr  Russell  on  this  point,)  I  do  not  think  that  they 
lead  to  the  conclusion  that  the  charger  legally  knew  of  the  relation 
of  the  parties.  In  the  bond  as  at  first  framed,  James  Drysdale  was 
the  only  debtor ;  but  that  bond  was  rejected,  and  the  present  bond, 
on  which  the  charge  has  been  given,  was  executed ;  and  I  think  we 
must  hold  it  to  be  not  a  mere  presumption  of  fact,  but  a  prsesump- 
tio  juris  et  de  jure,  that  the  nature  of  the  bond  was  known  to  the 
creditor,  and  that  it  had  been  executed  at  his  request,  because  he 
was  not  satisfied  with  the  single  liability  of  James  Drysdale.  All 
three  are  in  this  bond  bound  as  principal  debtors.  Can  any  thing 
be  more  distinct?  It  is  nothing  to  the  creditor  that  a  separate  obli- 
gation of  relief  is  said  to  have  been  granted,  unico  contextu,  by 
James  Drysdale,  in  favour  of  the  suspenders,  unless  that  was  le* 
gaily  intimated  to  him.  Personal  knowledge  of  relief,  it  is  ad- 
mitted, is  not  sufficient,  for  the  act  of  Parliament  requires  that  the 
creditor  must  either  have  a  clause  of  relief  in  the  bond  itself,  or  a 
separate  bond  of  relief  intimated  to  him  at  the  time, — and  neither 
the  one  nor  the  other  has  been  done  in  this  case.  In  the  case  of 
M^Rankin,  it  was  held  that  the  creditor  had  sufficient  intimation 
by  his  having  written  and  signed  the  bond  of  relief  as  witness. 
This  was  held  equivalent  to  the  intimation  required  by  the  statute ; 
and  so  perhaps  it  was ;  although  I  think  it  is  somewhat  a  dangerous 
doctrine,  and  that  it  would  be  somewhat  difficult  to  follow  that  de- 
cision now.    But  we  have  no  such  circumstance  here.    In  this  bond 
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all  are  boond  aa  principal  debtors.    Now,  esto  that  the  charger  had  25  Jan.  1839. 
private  knowledge  of  the  obligation  of  relief,  what  is  that  to  the  j^^T^C*^^ 
purpose  ?  It  may  be  that  the  suspeoders  knew  among  themselves  syme  v. 
that  there  was  such  an  obligation  of  relief,  as  well  as  the  agent  who  Johnston. 
drew  it ;  but  what  is  that  to  the  creditor  ?  Take  the  case  of  a  bond  Opinion  of 
for  a  cash-credit  with  a  bank  :  In  that  case  admittedly  all  but  one  ^^"'^ 
are  cautioners ;  yet,  as  all  are  taken  bound  as  principals,  the  bond 
is  held  to  be  good  against  all  as  principal  obligants.     Suppose  the 
Bank  of  Scotland  take  a  bond  for  a  cash^credit  from  A.  B.  and  C, 
and  it  is  agreed  that  the  sums  advanced  are  to  be  paid  to  A. ;  yet, 
although  the  bank  should  be  quite  aware  of  how  the  fact  stands, 
the  bond  is  good  against  all  as  principal  obligants,  as  that  is  the 
condition  on  which  the  bank  transacts ;  and  it  would  be  impossible 
to  allow  proof  of  the  private  knowledge  of  the  bank  to  cut  down  the 
bond.    I  therefore  think  it  would  shake  a  most  important  principle 
of  oar  law  if  we  were,  in  this  case,  to  allow  parole  proof  of  the  pri- 
vate knowledge  of  relief  of  the  charger  to  destroy  this  formal  and 
solemn  deed. 

As  to  the  writings  produced,  they  seem  to  me  to  operate  as 
strongly  in  the  one  way  as  in  the  other.  In  the  application  of  the 
sum  advanced,  the  principal  only  got  L.2,  iOs. ;  but  the  suspenders 
got  more  than  he  did.  But  these  documents  are  of  no  use  in  the 
view  of  the  case  which  I  take,  as  we  cannot  look  at  them  as  having 
the  effect  of  cutting  down  this  solemn,  regular  and  formal  deed ; 
and  I  therefore  think  the  parole  proof  proposed  is  incompetent.  I 
am  therefore  for  refusing  farther  proof;  and  I  think  we  should  find 
the  letters  orderly  proceeded. 

Lord  Mackenzie, — I  have  come  to  the  same  result,  and  substan- 
tially for  the  reasons  expressed  by  Lord  Gillies.  We  have  already 
allowed  evidence,  by  written  documents,  of  the  knowledge  of  the 
party,  and  that  which  has  been  produced  is  not  in  my  opinion  suf- 
ficient. To  bring  the  case  under  the  statute,  there  must  either  be  an 
express  clause  of  cautionry  in  the  bond,  or  a  separate  bond  of  relief 
intimated  at  the  time  that  the  creditor  receives  the  bond.  But 
the  farther  evidence  proposed  is  most  foreign  to  the  transaction. 
Casual  evidence  of  the  private  knowledge  of  the  creditor  in  the 
bond  will  not  supply  the  place  of  that  evidence  of  knowledge  re- 
quired by  the  statute ;  for  I  have  never  heard  it  stated  with  autho- 
rity, that  the  mere  casual  private  knowledge  of  the  creditor  would 
be  sufficient.  The  Court,  no  doubt,  in  one  case,  (M^  Rankin,  al- 
ready referred  to,)  held,  that  the  bond  of  relief  having  been  written 
aad  subscribed  by  the  creditor  as  witness,  must  be  held  as  equiva- 
lent to  the  intimation  required  by  the  statute ;  but  that  is,  in  my 
0|Hnion,  a  very  doubtful  decision,  and  it  would  be  a  great  stretch 
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25  Jan*  1839.  of  principle  to  hold  that  the  private  knowledge  of  the  party  is  to 

^*^V*^    be  proved  prout  de  jure.     But  to  examine  the  witnesses  would  be 

Sym*».* *°     to  go  a  great  deal  farther  than  was  done  in  the  case  referred  to,  for 

Johnston.        this  would  prejudice  the  validity  of  this  formal  deed,  an  idea  which 

cannot  be  entertained.     But  in  this  case  there  does  not  seem  to  me 

to  be  sufficient  written  evidence  that  the  creditor  ever  saw  and  was 

acquainted  with  the  bond  of  relief:  there  does  not  appear  from  the 

letters  any  sufficient  evidence  under  his  own  hand  that  he  really 

was  acquainted  with  the  bond  of  relief.     This  is  merely  left  to  be 

inferred  from  their  general  terms. 

I  concur  with  Lord  Gillies,  that  it  would  be  a  most  perilous 
thing  to  allow  a  regular  and  formal  bond,  in  which  the  parties  are 
bound  conjunctly  and  severally,  to  be  cut  down  by  parole  proof  of 
%he  creditor's  knowledge  of  the  bond  of  relief.  The  seven  years 
have  elapsed  between  the  date  of  the  bond  and  that  of  the  charge : 
the  bond  is  therefore  perfectly  good  against  all  the  parties  whose 
names  are  on  it.  And  as  the  act  of  Parliament  declares,  that  there 
must  either  be  the  existence  of  a  cautionary  engagement  expressed 
in  the  bond,  or  a  separate  intimated  bond  of  relief,  neither  of 
which  is  the  case  here,  it  is  incompetent  to  prove  by  parole  testi- 
mony  the  private  knowledge  of  the  creditor.  No  bond  would  be 
safe  if  this  were  competent,  as  the  evidence  of  the  (wo  witnesses 
might  cut  down  any  bond ;  but  this  would  be  a  very  bad  eflect. 
In  this  case  the  seven  years  have  elapsed ;  and  this  of  itself  affords 
a  strong  presumption,  that  had  the  creditor  known,  at  the  date  of 
the  bond,  that  there  was  a  separate  bond  of  relief,  whereby  two  of 
the  parties,  whose  names  were  in  the  bond  as  principal,  were 
merely  cautioners,  he  would  not  have  allowed  that  time  to  elapse 
without  taking  measures  for  his  own  security. 

I  therefore,  on  the  whole,  think  that  there  is  neither  sufficient 
written  evidence  that  the  creditor  was  aware,  at  the  time,  of  such 
a  bond  of  relief  being  in  existence,  fior  that  we  can  now  allow 
further  parole  proof  to  make  that  out.  I  see  no  ground  for  uniting 
the  two ;  and  we  cannot  help  out  the  case  by  allowing  such  proof; 
nor  can  we  go  on  the  present  inconclusive  written  evidence.  On 
the  whole,  then,  I  concur  with  Lord  Gillies. 

Lord  President,  —  I  am  of  the  same  opinion.  The  case  of 
M'Rankin,  referred  to  in  Morrison,  went  as  far  as  the  Court  well' 
could.  But  there  are  two  subsequent  decisions  which  are  on  the  other 
side,  namely,  that  of  Howison  in  1784,  and  that  of  Tait  in  1826. 
In  Tali's  case  the  deed  was  rather  in  the  shape  of  a  letter  of  guarantee 
than  a  cautionary  obligation.  I  think  it  was  quite  right  in  this 
case  to  allow  written  evidence,  which  might  have  been  of  such  a 
nature  as  to  show  that  there  really  was  intimation  of  the  relief;  but 


No.  58-  COURT  OF  SESSION.  463 

it  does  not  do  so :  the  chief  letters  are  from  the  charger,  John-  25  Jan.  ism 
ston ;  but  they  do  not  contain  any  sufficient  evidence  of  intimation  ,^^?*r^^. 

,  .  '  Drysdale  aod 

W>  ^"»-  Syme  v. 

On  the  charger's  motion  for  his  expenses,  the  suspenders  ob-  <'<>h"^^<>'^' 
jected. 

Lard  Mackenzie, — Where  a  man  is  unsuccessful  in  pleading  pre- 
scription be  must  certainly  pay  the  expenses. 

Lord  Carekotise  was  absent. 

The  Catirt  accordingly  <  recal  the  interlocutor  reclaimed  against»  Judgment. 

*  find  the  letters  orderly  proceeded,  and  decern  ;  find  the  charger  • 

*  entitled  to  expenses/ 

Authorities  referred  to — M^Rankin  v.  Schaw,  Feb,  24.  1714« 
Mar.  11,034;  Howison  v.  Howison,  Dec.  7.  1784,  Mor.  11,030; 
Tait  and  Others  v.  Wilson,  Dec.  8.  1836,  15  D.  B.  M.  221. 

Lord  Ordinary,  Coekbiirn.  Act.  Russdl,  Milne.  Alt.  Dean  o/Fac.  (Hope, J 

A,  M*NoU,  Greig  4-  Morton,  W.  S.  and  RUchie  ^  EiO,  W.  S.  Agents. 


N.  Clerk. 


C.  G.  R. 


SECOND  DIVISION. 

No.  LIX.  25th  January  1839. 

WILLIAM  SPENCE 
against 

EARL  OF  ZETLAND. 

CoMHONTT. — Sbryitudb. — Udal — Stat.  1695,  c.  38. — In  an 
'  aetionj  under  stat.  1695,  c.  38,  for  the  division  of  a  commonty  in 
Zetland^  held,  I.  Tfiat  it  shotdd  be  divided  among  the  commoners^ 
according  to  the  number  of  merk  lands  having  right  to  the  same, 
belonging  to  them  respectively ^  and  not  according  to  the  amount  of 
cess  paid  by  them. 

2.  That  the  possession  of  merks  land,  whether  under  the  original 
udal  holding,  or  feudalised,  though  without  a  clause  qf^  parts  and 
*  pertinents*  in  the  charter,  along  with  immemorial  possession  of 
the  eammenty,  confers  a  right  of  common  property  therein,  and  not 
of  servitude  merely. 

3.  Claim  of  the  Earl  of  Zetland, .  as  proprietor  of  the  lordship  of 
Zetland,  to  a  share  of  the  commonty  corresponding  to  the  lordship, 
in  relation  to  the  value  of  the  lands  of  the  other  heritors,  repelled. 
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So  Jao.  1839.  This  was  an  action  brought  against  the  defender  and  others  for  the 

^^^V^^    division,  under  stat.  1695,  c.  38,  of  the  common ty  or  scattold  of 

ofze^and.      Haroldswick,  in  the  island  of  Unst  in  Zetland.     The  pursuer  set 

— 7         forth,  as  his  title  in  the  summons,  <  that  he  is  proprietor  of,  and 

'  stands  heritably  infeft  and  seised  in  all  and  whole  the  twenty 

*  marks  land  of  lying  in  the  township  or  room 
^  of  Haroldswick,'  conform  to  dispositions  and  instruments  of  sasihe 
in  his  favour.  The  summons  concluded,  that  the  commonty  should 
be  divided  *  according  to  the  valuation  by  merks  land  of  the  seve- 

*  ral  lands  and  properties  belonging  to  each  in  the  said  commonty 

<  or  scattold,  as  the  recognised  and  established  rule  in  Zetland  in 

<  such  cases ;'  and  that  the  commissioner  to  be  appointed  should 

<  take  a  proof  of  the  number  of  merks  land  of  the  several  parties 

*  who  shall  instruct  their  right  and  interest  in  the  said  scattold  or 

<  commonty ;  and  after  appointing  a  survey,  that  he  should  divide 

<  the  said  scattold  or  commonty  according  to  the  number  of  merks 

<  land  having  right  to  the  scattold  or  commonty,  belonging  to  them 

*  respectively.' 

The  defender  is  proprietor  of  certain  merks  of  land  in  Harolds- 
wick. He  is  also  infeft,  in  virtue  of  titles  flowing  from  the  Crown, 
and  by  instrument  of  sasine,  dated  Ist  April  1822,  in  *  all  and  haill 

*  the  earldom  of  Orkney  and  lordship  of  Zetland,  lying  within  the 

*  said  kingdom  of  Scotland,  with  all  and  sundry  the  lands,  lordships, 

<  regalities,  baronies,  isles,  castles,  towers,  fortalices,  manor-places, 

*  houses,  biggings,  yards,  orchards,  parks,  farms,  mills,  mill-lands, 
'  multures,  knaveships,  woods,  fishings,  as  well  of  salmon  as  other 

*  fishes  in  fresh  and  salt  water,  freedoms,  grassums,  fore-entries, 

<  towns,  burghs,  annualrents,  farms,  duties,  feu-farms,  together  with 

<  all  and  sundry  lands  called  udal  lands,  lying  within  the  said  earldom, 

<  lordship  and  isles  of  the  same,  with  air  and  sundry  privileges, 

*  casualties  and  commodities  whatsoever  pertaining  thereunto,  either 

*  by  sea  or  land.'  The  right  to  the  earldom  and  lordship  was  ac- 
quired, in  1766,  by  Sir  Lawrence  Dundas,  the  defender's  grand- 
father, by  purchase  from  the  Earl  of  Morton,  on  whom  they  had 
been  conferred  by  grant  from  the  Crown.  Soon  after  this  acqui- 
sition Sir  Lawrence  Dundas  raised  an  action  against  the  landholders 
of  Orkney  and  Zetland,  and  the  Officers  of  State,  concluding,  inter 
alia,  that  it  should  be  found  that  he  had  right  to  the  superiority  of 
all  lands  formerly  held  of  the  grantees  of  the  Crown  in  the  earl- 
dom, and  that  he  bad  the  exclusive  right  of  granting  the  necessary 
charters  to  the  udal  proprietors  who  might  wish  to  feudalise  their 
rights.  But  by  the  judgment  of  the  Court  of  Session,  which  was 
affirmed  on  appeal  by  the  House  of  Lords,  it  was  found  that  the 
right  of  superiority  of  such  lands  as  had  been  already  feudalised 
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remained  with  the  Crown,  and  that  the  pomewors  of  udal  lands,  85  Jan.  1639. 
who  had  hitherto  receiyed  no  written  investitures,  bad  it  in  their    ^^^\^^ 
option  to  take  the  same,  either  from  the  Crown  or  from  Sir  Law-  lf^z^\^n6^^^ 

renee  Dandas,  as  they  should  think  proper ;  Dnndas  o.  Landholders     

of  Orkney,  &e.  10th  Aag.  1776,  and  28th  Jan.  1777,  Mor.  15,103,  ^^^^'''''' 
Sap.  609;  1st  jadgment  on  appeal,  1st  May  1778,  and  2d  judg* 
ment,  14th  Dee.  1779. 

In  his  defenoes  to  the  present  action  the  defender  objected  to 
the  pnrsuer's  titles,  that  they  contained  a  bounding  description,  so 
that  he  coold  have  no  right  to  any  thing  beyond  the  boundary  of  * 
those  raerks  of  land  contained  in  them ;  and  especially,  with  regard 
to  the  porsuer^s  titles  to  three  merks  of  land  in  Gardie  or  Harolds- 
widE,  that  they  did  not  convey  any  right  of  part  or  pertinent,  or 
of  cooinon  pasturage ;  and  as  he  had  no  infeftment  in  the  scattold, 
he  bod  no  right  of  common  property  therein,  and  no  title,  in  virtue 
of  these  three  merks,  to  pursue  a  process  of  division,  a  right  of 
servitude  in  a  commonty  not  being  sufficient  for  that  purpose. 
On  the  merits,  the  defender  claimed,  as  proprietor  of  the  lordship 
of  Zetland,  a  share  of  the  oommonty  corresponding  to  the  value 
of  the  lordship,  in  relation  to  the  value  of  the  lands  belonging  to 
the  other  heritors.  The  Lord  Ordinary,  (Medwyn,)  by  interlocu- 
tor of  11th  Febmary  1834,  which  became  final,  found  that  the  pur« 
sner  had  produced  a  sufficient  title  to  pursue,  sustained  the  libel  of 
divisiooy  and  found  the  same  relevant  to  the  effect  of  all  parties 

*  proving,  in  manner  after  mentioned ;  reserving,  till  after  the  proof 

*  hereafter  granted  shall  have  been  reported,  the  question,  whether 

*  die  parsuer's  right  is  one  of  servitude  or  of  common  property ;' 
and  granted  the  usual  commission  to  the  judge  ordinary  of  the 
hounds  to  perambulate  the  commonty,  *  and  to  take  a  proof  of  the 
'  nnmber  of  merks  land  of  the  several  parties  who  shall  instruct 
<  their  right  and  interest  in  the  same  scattold  or  commonty ;'  to 
have  the  several  parts  of  the  commonty  valued,  measured  and  sur- 
veyed ;  '  and  thereafter  to  divide  the  said  scattold  or  commonty 

*  amongst  the  pursuer  and  the  other  persons  concerned,  according 
'  to  the  number  of  merks  land  having  right  to  the  said  acattold  or 
(  commonty  belonging  to  them  respectively.'  Under  this  interlocu- 
tor a  proof  was  led,  and  after  its  being  concluded,  on  2dd  December 
1834,  the  commissioner  issued  an  interlocutor  of  division,  finding 

*  that  the  common  in  question  falls  to  be  divided  among  the  par- 

*  ties  concerned,  according  to  the  merk  land ;'  and  that,  according 
to  this  rule,  the  pursuer  was  entitled  to  a  share  corresponding  to 
his  twenty  merks  land,  and  the  defender  to  a  share  only  for  his 
^fea6e  merks  of  land  in  Haroldswick.     Thereafter  the  proof  and 
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85  Jan,  1631^.  oth^r  proeedure  w^ie  reported  by  the  conmrnsAonet  t»  Uie  Lord 

^i^y^i^    Ordinary* 

tr^lm^.      The  defender  gove  in  the  following  objections  to  the  report ; 

— 7  1.  No  ndaller  ia  entitled  to  sue  a  divbion  of  coounonty  ;  and  no 

^^^^^      .odi^t  laud  oan  acquire  a  share  of  a  common,  unless  the  udaller  has 

4](blained  a  feudal  grant  from  the  Crowa,  or  from  tho  objeotori  who 

has  a  power  from  the  Crown  to  give  such  grants ;  and  therefore  n# 

puiauer  of  a  division  of  eommooty  in  Zetland  can  proceed,  without 

prodiieiag  a  connected  title  with  such  feudal  grant ;  and.  no  such 

title  has>in  the  present  case^  been  produced  by  the  pursuer. 

2*  That  ip.a  division  of  a  eommooty  in  Zetland,  at  the  instance 
4>f  a  party  having  a  title  to  prosecute  the  same,  no  share  of  the  com-^ 
monty  can  be  set  apart  to  any  udaller,  as,  by  the  nature  of  the  odal 
right,  no  right  of  common  property  can  be  acquired  by  a  udaller 
by  the  m^re  act  of  possession ;  but  whatever  rights  of  servitude 
udallers  may  have  acquired  upon  common  property,  the  same  must 
be  reserved  to  them  in  any  division,  among  the  parties  having  the 
real  interest  in  the  said  common  property* 

3.  As  the  pursuer's  titles  produced  contain  a  bounding  deaorip^ 
tion,  he  has  no  right  to  any  thing  beyond  the  boundary  of  those 
merks  of  land  contained  in  his  title,  even  although  he  oould  instruct 
a  prescriptive  title  in  these  merks,  and  a  prescriptive  possessioD  of 
other  lands  than  those  in  which  he  is  infeft*  The  pursuer's  titles 
to  the  three  merks  of  land  in  Gardie  do  not  convey  any  right  of 
part  or  pertinent,  or  of  common  pasturage ;  and  as  be  is  not  iofeft 
in  the  scattold  in  common,'  he  has  no  right  of.  common  property 
therein,  and  has  no  title,  in  virtue  of  these  three  merks,  to  prose- 
cute the  present  action,  or  to  claim  a  share  of  the  oommonty  of 
Haroldswiok. 

4.  The  rule  of  dividing  the  commonty,  according  to  the  several 
merks  of  land  of  the  respective  proprietors,  is,  in  the  ciroum- 
stances,  ui\just,  and  a  departure  from  the  statute  on  which  the  pre* 
sent  action  is  founded,  by  which  it  is  declared,  <  that  the  interest 
^  of  the  heritors  having  a  right  to  the  common  shall  be  estimated 
^  according  to  the  valuation  of  their  respective  lands  and  pro- 
<  perties ;'  that  although  there  is  no  valuation  of  the  separate  por-> 
tion  of  hind  in  Zetland,  still,  the  proportion  of  the  cess»  payable  or 
leviable  by  each  proprietor,  in  respect  of  the  different  properties, 
is  ascertained ;  and,  in  the  circumstances  of  the  ease,  the  surest 
criterion  for  dividing  common  property  in  Zetland,  and  that  which 
is  most  in  accordance  with  the  statute,  and  with  the  recent  case 
of  Shappiusbay,  is  according  to  the  proportion  of  cess  payable 

"^  by  the  proprietor  who  can  instruct  a  right  in  the  scattold  or  com- 

monty. 


No.  59.  COURT  OF  SESSION.  467 

5.  Bat  supposing  a  division  to  be  made  according  to  the  pro*  95  Jan.  \S39. 
portion  of  the  number  of  merks  of  land  respectively  belonging  to    ^^'^V^^ 
the  parties  who  claim  an  interest  in  the  commonty,  and  not  accord-  ofzl^tand.  " 
ing  to  the  proportion  of  cess  payai>le  by  each  heritor,  it  is  maid-      — ;- 
tained,  that  only  those  merks  can  be  taken  into  consideration  which    ^"'^^*^^* 
are  entered  in  the  old  rental  books  of  the  island,  and  pay  a  share 
of  the -public  burdens :  That  no  part  of  the  commonty  can  eSeir  to 
the  possession  of  those  inclosures  which  are  denominated  outsets, 
which  are  merely  portions  of  the  common,  that  have  from  time  to 
time  been  reclaimed  by  the  proprietors.     Notwithstanding  that, 
when  these  outsets  are  let,  they  are  frequently  described,  as  the 
measure  of  their  extent  or  value,  as  being  worth  so  many  merks 
of  land,  they  are  not  entered  in  the  rental  books,  and  are  not  liable 
in  their  proportion  of  cess. 

6*  That  supposing  the  rule  not  to  be  adopted,  of  dividing  the 
commonty  in  proportion  to  the  amount  of  cess  payable  by  each  of 
the  proprietors  who  can  instruct  a  right  in  the  common  Tands,  as, 
at  the  period  of  the  general  valuation  of  Scotland,  the  value  of  the 
lordship  of  Zetland  was  ascertained  to  be  one-third  part  of  the 
value  of  all  the  Zetland  islands,  and  the  proprietor  of  the  lordship 
was  accordingly  rated  at  one-third  part  of  the  whole  cess  payable 
for  the  Zetland  islands,  consequentiy,  that,  in  any  scheme  of  divi- 
sion of  the  commonty  in  question,  there  must  be  set  apart  for  him 
one-third  of  the  common  property,  as  the  share  corresponding  to  the 
lordshvp  €)t  2ietiand. 

The  Lord  Ordinary  (6th  June  1837)  pronounced  this  interlo- 
cutor, adding  the  anneawd  note : 

*  The  Lord  Ordinary  having  heard  the  counsel  for  the  parties  at  Lord  Ordi' 

*  great  length,   on   the  amended  objections  given   in  by  Lord  iJJ^'2[torI"^*'" 
«  Dundas  to  the  Report  of  the  Commissioner,  and  made  avisandum 

<  dierewith,  and  with  the  whole  process,  proofs  and  productions, 

<  Finds,  that  the  Jirst  and  the  third  of  the  said  objections  are  ex- 

<  duded  by  the  final  interlocutor  of  the  former  Lord  Ordinary,  of 

<  11th  February  1834;  whereby  the  title  produced  by  the  pursuer 

<  is  foand  to  be  sufficient;  and  therefore,  and  also  because  the  said 

*  objections  are  gpronndless  on  the  merits,  repels  the  same  accord-  • 

*  ingly :  Fitods,  with  regard  to  the  $econd  and  the  fimrth  of  the  said 

<  objections,  that  if  they  are  not  absolutely  excluded  by  the  said 

<  final  interlocutor,  where  it  sustains  the  title  to  pursue,  and  directs 

*  the  commonty  to  be  divided  *  among  the  pursuer  and  the  other 
**  persons  concerned,  aooording  to  the  number  of  merh  hndt  having 
<*  right  to  the  same,  belonging  to  them  respectively,*  both  of  the 

*  said  objections  are  groundless  and  insufficient  on  the  merits,  and 
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repels  the  same  accordiDgly :  Repek  abo  thej^  of  the  said  ob- 
jections} as  not  supported  by  the  proofs  and  also  as  not  maintain- 
able on  principle^  when  applied  to  cases  where  there  has  been 
prescriptive  or  immemorial  possession  of  the  commonty,  by  such 
alleged  ouUeiSf  according  to  their  admitted  and  settled  extent  in 
merk  lands :  Repels  also  the  sixth  of  the  said  objections,  both  in 
respect  of  the  final  interlocutor  by  which  the  division  is  directed 
to  be  made  according  to  the  merk  lands  actually  belonging  to  the 
several  claimants,  and  not  otherwise,  and  because  there  is  no 
evidence  whatever,  either  produced  or  oflfered,  to  instruct  the  fact^ 
that  the  lordship  of  Zetland  was,  at  any  period,  actually  held  or 
ascertained  (as  now  alleged  by  the  objector)  to  be  one-third  part 
of  the  value  of  all  the  lands  and  islands  of  Zetland :  And  there- 
fore, and  on  the  whole  matter,  repels  the  whole  of  the  said  objec- 
tions, and  approves  of  the  said  report  of  the  Commissioner/ 

Note. — <  The  only  two  points  serbnsly  pressed  by  the  noble  ob- 
jector, were»  1  Jl»  That  which  is  embodied  in  the  fourth  objection, 
that  the  eommooty  should  be  divided  aoeording-'to  the  ammaii  of 
cess  paid  by  the  chiimants  respectively,  and  notaeoording  to  the 
merk  lands  belonging  to  them ;  and,  Qd,  That  which  i&  more  ob- 
scurely indicated  in  the  second  objection,  viz.  that  any  use  of  the 
common  which  may  have  been  had,  for  however  long  a  period,  by 
udal  proprietors,  could  only  be  considered  at  the  best  as  consti- 
tuting a  prescriptive  right  of  sermiude;  and  therefore,  that  the 
overlord  alime  should, — not  merely  in  spite,  but  in  virtue  of  such 
possession, — be  entitled  to  a  share  in  the  property  of  the  common 
corresponding  to  the  possession  or  the  merk  holdings  of  snch  odal 
proprietors,  and  subject  only  to  the  future  ejEerciscr  of  their  rights 
of  servitude.  To  the  Lord  Ordinary  it  appears  that  the  first  of 
these  propositions  is  without  any  plausible  support,  either  from 
principle  or  authority ;  and  that  the  second  has  not  been  supported 
either  by  any  proof,  or  any  specific  relevant  averment,  on  the  part 
of  the  objector,  on  whom  the  onus  proband!  undoubtedly  lies. 
There  is  strong  reason  for  holding  that  both  are  excluded  by  the 
final  interlocutor  of  February  1834,  though  the  reservation  therdn 
contained,  as  to  the  pursuer's  right  being  ultimately  made  out  to 
be  a  right  of  servitude  only,  certainly  narrows  this  ground  of  de- 
cision, as  to  the  second  point  especially.  It  will  be  observed, 
accordingly,  that  the  Lord  Ordinary  has  not  repelled  either  of  these 
objections,  as  barred  or  rendered  incompetent,  re  judicata ;  and 
both  parties^  he  understands,  are  desirous  that  their  validity  should 
now  be  determined  on  their  merits. 

<  The^/Srtf  rests  substantially  upon  the  provisions  of  the  act  1695, 
*  c.  38^  and  upon  the  legitimacy  of  the  analogy  or  approximation 
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wbich  the  objector  gays.shottkl  rale  the  ease,  when  these  provi-  25  Jan.  1839. 
sions  are  not  Btrietly  applicable.     The-substantiye  and  goverDing    ^^^^/^^ 
part  of  the  enactment  undoubtedly  is,  that  eoramonties  should  be  of^etiandr 

divided  *  according  to  the  value  of  the  rights  and  interests  of  the      

^  several  parties  ooncenied  in  the  lands  using  the  cominonty ;'  and  °^' 
in  espljuiation  of  this  leading  provision,  and  for  no  other  purpose, 
it  is  farther  enacted,  that  the  interest  of  the  several  heritors  shall 
be  estimated  *  according  to  the  valuaHan  of  their  respective  lands 
'  and  properties.'  This  last  expression  has  now  b^en  fixed  to  mean 
the  valuation  in  the  cess  books  of  such  counties  as  have  oess  books 
and  valuations,  under, the. commissions  first  issued  in  1648  and 
1649,  and.  recognised  and  continued  after  the  Restoration.  If  the 
question  were  still  open,  the  Lord  Ordinary  would  have  great 
doabt  whether  this  was  the  true  meaning  of  the  words  referred  to ; 
or  whether  any  thing  else  was  really  intended  than  the  actual  re- 
lative value  of  the  hinds  claimed  on,  as  established  by  any  valua- 
tion, present  or  previous.  But  hoMing  the  received  construction 
to  be.no  longer  questionable,  the  point  is.  What  rule  shall  be 
adopted  in  places  where  there  are  no  cess  books,  and  no  recorded 
valuation' subsequent  to  1648,  for  the  purpose,  of  n  public  assess- 
ment? Shall  such  places  be  wholly  deprived  of  the- benefit  of  the 
act  1695,  and  have  no  right  to  divide  their  commons  in  terms  of 
that  statute?  Or  shall  they  be  put  to  an  actual  valuation,  de  novo, 
and  pro  re  rata?  or  thrown  back  on  any  old  valuation  of  another 
description,  which  may  happen  to  exist  in  the  locality,  and. to 
have  been  adopted  for  analogous  purposes  ?  The  last  was  the  rule 
adopted  as  to  Shetland,  in  the  case  of  Bruce,  11th  Dec.  1823, 
(2  iSAoto,  573,)  when  it  was  solemnly  adjudged  that  the  divi- 
sion in  these  islands  must  be  accoiding  to  the  merk  lands  be- 
longing to  any  one  possessing  the  common,  without  the  least 
reference  to  the  actual  payment  of  cess,  or  the  proportions  in  which 
that  impost  was  levied,  even  from  those  who  possessed  such 
merk  lands,  and  much  less  from  those  who  had  no  such  lands  con- 
nected with  the  common.  This  decision  alone,  it  is  humbly  con- 
ceived, disposes  of  Lord  Duodas's  leading  objection.  But  the 
principle  of  that  objection  is  obviously  untenable,  independent 
of  all  authority.  The  division  by  merk  lands  is  adopted,  not  be- 
cause it  is,  to  some  extent,  the  rule  for  levying  the  cess  in  Shetland, 
but  merely  because  it  imports  an  ancient  valuation ;  and  in  the 
absence  of  any  other,  affords  a  convenient  rule  for  determining  the 
relative  <  value  of  the  rights  and  interests  of  the  several  parties 
*  concerned '  in  the  commonty,  in  terms  of  the  leading  provision 
of  the  act  1695.  That  act  itself  has  obviously  no  reference,  ex- 
press or  implied,  to  the  levying  of  cess ;  and  though  the  imposi* 
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tiojQ  of  that  tax  waa  the  induciiig  oauBe  (or  the  vnliiatkiiiaof  1649, 
aod  subsequent  yeanBf  it  is  the  valuatioa  itself,  where  it  existed 
and  was  accessible,  and  not  the  object  for  which  it  is  known  his- 
torically to  have  been  undertaken,  which  prompted  the  Legisbr 
tore,  in  various  cases,  to  adopt  it  as  a  convenient  rule  for  propor- 
tioning the  rights  and  liabilities  of  landed  property  throughout  the 
kingdom.  The  objector,  therefore,  proceeds  upon  a  palpably  false 
analogy,  when  he  passes  from  the  ancient  rating  or  valuation  by 
merk  lands,  which  is  really  the  only  thing  to  be  looked  at,  to  the 
actual  payment  of  cess,  which  happens  in  Shetland  to  be  based, 
though  only  to  t/ie  extaU  of  two-thirdi^  upon  that  ancient  valuation. 
As  there  was  here  no  valuation  under  the  commissions  of  1648, 
&c.  for  the  purpose  of  this  assessment,  the  whole  cess  might  have 
been  levied  on  the  tonnage  of  the  sea  ports,  or  by  a  poll  tax,  or 
under  any  other  arrangement  which  the  Government  might 
have  dictated,  and  long  usage  legalised ;  in  which  case  the  absur- 
dity of  making  its  payment  a  title  to  a  share  in  every  commonty 
sought  to  be  divided  in  the  county  would  be  satisfied.  But  in 
reality,  Uie  claim  now  put  forward  by  the  objector  is  chargeable 
with  the  very  same  absurdity.  He  claims  one-third  of  every  com- 
monty in  the  county,  over  and  above  the  share  which  may  belong 
to  any  merk  lands  he  may  possess,  cMinected  with,  or  using  such 
commonty,  purely  because  he  pays  one^third  of  the  whole  cess  for 
the  county ;  and  he  actually  founds  this  extravagant  daim  upon 
the  fact,  that  the  other  two- thirds  of  the  cess  are  here  levied  ac- 
cording to  the  merk  lands  !  That  is,  because  the  merk  lands  are 
adopted,  to  a  eertain  extent,  as  a  valuation  for  levying  the  cess^  he 
concludes  that  the  actual  payment  of  that  part  of  the  cess  which 
ii  not  UviMd  according  to  that  valuation  shall  be  received  as  a  title 
to  a  corresponding  share  of  all  divisible  commonties,  although  the 
statute  expressly  declares  that  they  shall  be  divided  according  to 
the  rights  and  interests  of  the  several  heritors  who  have  used  such 
commonties.  That  statute,  in  short,  has  manifestly  nothing  to  do 
with  the  payment  of  cess,  and  only  refers  to  the  valuation  according 
to  which  cess  is  generally  levied,  as  a  comoMKlious  standard  for 
ascertaining  the  respective  rights  and  interests  of  the  adjoining 
proprietors ;  according  to  which,  its  cardinal  enactment  declares, 
that  the  division  shall  be  made.  When  there  is  no  snch  valuation, 
recourse  must  necessarily  be  bad,  upon  the  English  prineiple  of 
OfpreSf  to  any  thing  that  approaches  to  it,  in  expediency  or  fiur- 
ness,  which,  in  Shetland,  has  been  found  to  be  the  ancient  valua- 
tion by  merk  lands.  That  this  has  been  practically  adopted  as 
the  rule  for  apportioning  two-thirds  of  the  cess,  may,  no  doubt, 
have  been  cue  of  its  recommendations.     But  it  seems  no  less  than 
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M  afimmlHj^-to  bold,  lfaiie,'ifi  wdrldfigoaetHerptadSealapfyfidMibii  i^5  Jtn.  ids^. 
of  HAb  beneficial  stlEtat^'  about  divirioD  of  cotnmontyy  lire  payment    *'*y^^'' 
of  cett  #houM  fc«  tobKed  Y^KiiAtead  of  the  irdntfdon ;  and  a  clahii  ^^^nd?^^^ 

eoasequently  admitted  on  the  oosimon,  .wholly  independent,  not      

ottly  of  the  value^  -  bat  erfea  of  ike  txiaence  of  any  lands  connected  ^^ 
wiikij  or  vidkiog  we  of  the  common.  Socb,  however,  Is  the  true 
nature  of  the  claim  now  maiatained  by  the  noble  objector,  to  hav^ 
the  difiriOD  made  according  to  the  cess  paid,  and  not  to  the  m^rk 
laada  enjoyed.  He  happens,  in  this  case,  to  have  some  merk 
lands  adjoining,  and  for  those  he  has  confessedly  been  found  en- 
tided  to  a  &ir  share  of  the  commonty  ,*  but  over  and  above  that, 
he  daimo  one  entire  third,  upon  the  ground  of  his  paying  one- 
third  of  the  oess,-^-«  claim,  of  course,  utterly  independent  of  any 
property  or  possession  of  adjoining  lands,  and  which  woiild  be 
equally  available,  although  he  had  no  merk  lands  whatever  in  the 
vieinitjr. 

<  1%  19  needless,  after  this,  to  remark,  that  even  where  there  is  a 
proper  valuation  in  cess-books,  the  plain  purpose  of  the  act  1995, 
as  M  divisfon  of  comaH>nty,  has  not  been  allowed  to  be  defeated 
by  the  reoogmtion  of  such  valuation,  when  there  is  no  real  pro- 
perty or  interest  in  the  adjoining  lands,  as  necessarily  giving  a 
tkle  to  a  share  in  the  drvimon.  A,  superior^  for  example,  though 
holding  a  valuation  in  the  cess-books  for  feu-duties  arising  from 
lands  using  the  oommonty,  and  paying  cess  accordingly,  has  no 
claim  to  soeh  a  share,  where  tine  bnds  are  fened  with  rights  of 
eoomottty ;  and  this  is  understood  to  have  been  the  unanimous 
opfation  of  the  Second  Division  in  the  lato  case  of  Shapinshay,  now 
remitted  (upon  another  point)  for  the  judgment  of  the  whole 
Court*  But,  at  all  events,  and  in  every  case  where  the  valued 
rem  is  udepted  as  the  rule  of  assessment,  either  by  statute,  or  by 
loeal  or  general  usage,  it  is  valuation  ahne,  and  not  the  actual  pay- 
oient  of  cess,  (whicli  may  be  adjusted  in  various  ways  by  the  pri- 
vate agreement  of  parties,)  that  is  ever  regarded.  This  is  the 
ease  in  the  assessments  for  statute  labour,  for  the  poor,  in  many 
plaoes,  and  generaHy  for  baikling^  manses  arid  churches.  There 
is  a  remarkable  decision  ander  this  last  head  between  the  prede- 
cessor of  the  noble  ol]jector  and  the  Heritors  of  Lerwick,  in  this 
very  oounty  of  Sfaethind.  The  heritors  there  contended,  that,  as 
assessments  for  building  manses  were  generally  laid  on  according 
to  valued  rent  in  other  parts  of  the  kingdom,  so  here,  where  there 
was  no  proper  valuation.  Sir  Lawrence  Dnndas  ought  to  contri- 
bate  hb  share,  in  respect  of  the  feu-duties  he  drew  as  superior, 
aad  for  which  be  would  have  been  valued  in  any  other  part  of  the 
country,  and  also  in  respect  of  his  paying  a  large  part  of  ibe  cess. 
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In  fact)  they  there  maintained,  against  the  grantee  of  the  lordahip, 

for  the  purpose  of  subjecting  him  to  a  bwrden,  the  very  argument 

which  Lord  Dnndas  now  maintains  for  himself,  with  a  view  to 

obtain  an  advantage.     It  was  well  observed,  however,  by  Sir 

Lawrence  in  that  case,  that  *  though  the  cess-rdl  will  answer  in 

<  most  cases,  and  may  be  safely  followed  as  a  rule  of  .assessment ; 

*  it  is  not  absolutely  required  to  be  followed,  even  where  it  exists, 

by  the  statutes  about  building  manses ;  and  that  payment  of  the 

cesSf  at  all  events,  does  not  imply  being  liable  for  parochial  bar* 

dens.'    The  Court  accordingly  adopted  those  views,  and  .fouiid 

Sir  Lawrence  not  liable  for  any  part  of  the  expense ;  2d  July  1778, 

{Mor.  851 1.)     In  the  present  case  it  is  admitted  that  the  objector 

has  no  feu-duties  payable  out  of  any  of  the  lands  connected  with 

this  common ;  and  his  pretensions  accordingly  are  still  more  un* 

tenable  than  .those  which  were  disregarded  on  the  part  of  the  he- 

ritors  in  that* 

*  The  case  of  division  of  commonty  obviously  comes  under  the 
same  principle ;  and  accordingly,  in  a  case  where  there  was  a  cu* 
mnlo  valuation  of  the  lands  of  several  claimants  in  the  cess  books, 
and  an  ancient  pracUce  of  paying  cess  hj  them  in  certain  (m>per- 
tions,  the  Court  would  not,  even  in  snch  a  case»  take  the  actual 
payment  of  cess  as  evidence  of  the  relative  valp^*  >ut  seat  the 
parties  to  the  Commissioners  of  Supply,  to  oblaio.  a  r^pjtJar  divi- 
sion of  their  cumulo  valuation,  and  to  produce  eaph  •  a  aeparalo 
valuation  from  the  books  of  supply ;  Duke  et  Queensberry,  12dd 
Feb.  1771,.f  Mor.  App*  voce  Cammowty.) 

*  The  sum  of  the  whole  is,  that  the  act  1695  distinctly  confines 
the  right  to  share  in  a  commonty  to  those  who  r  have  some  right 
or  interest  in  the  particular  lands,  which  have,  or  might  have,  the 
right  of  using  or  enjoying  it ;  and  that  it  is  consequently  impoesi- 
ble  to  allow  such  a  share  to  a  party  who  has  no  such  right»  on  ac- 
count of  his  merely  paying  a  portion  of  the  whole  cess  of  the 
county,  or  of  the  jus  inoorperale  which  he  derives  from  bis  title 
to  the  lordship.  It  seems  to  be  quite  uncertain  in  what  way,  or 
at  what  particular  period,  one-third  part  of  the  cess  was  laid  upon 
his  lordship.  It  appears,  however,  from  the  proof  and  documents 
in  process,  and  particularly  from  the  very  valuable  introduction 
to  the  rentals,  prepared  for  Sir  Lawrence  Dundas,  about  1776, 
that  it  was  most  probably  in  consequence  of  some  arrangement  with 
die  Government,  by  which  the  grantees  of  the  lordship  were,  in 
their  turn,  relieved  of  their  share  of  the  rogue  money,  droits  of 
Admiralty,  and  other  public  impositions,  in  consideration  of  their 
assuming  this  extra  proportion  of  the  cess.  It  is  enough,  however, 
for  the  present  purpose,  that  it  is  an  extra  proportion,  that  the 
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obiigMlon  to  pay  it  tests  upon  usa^e  or  personal  contract  alone,  S5  Jan.  1839. 
and  not  upon  any  YalaailioA  of  property,  and,  in  particular,  that  it  sp«nceo^arl 
confessedly  is  not  imposed  in  respect  of  any  interest  in  particolar  of  Zetland.   . 
lands,  hstyiffg  joint  riglit  or  possession  in  a  comnMiaty.  ^^ 

<  The  seamd  objectioB  {ot  claim  rather)  of  LfOrd  Dondas  is  founded 
CD  the  principle  of  the  decisions  in  the  cases  of  the  Duke  of  Hamil- 
ton, of  July  1768,  and  the  Doke  of  Boceleiich,  Jnne  1812,  by 
which  it  was  found  that  the  superior,  or  rather  the  original  owner 
of  lands  feiied  with  rights  of  servitude  only,  over  a  common,  was 
entitled,  in  a  division,  to  a  share  of  the  property  of  sacb  common, 
corresponding  to  the  valuation  of  such  feued  lands,  while  the  feuars 
themselves  got  no  more  than  a  reservation  of  their  rights  of  ser-' 
vitude  over  the  shares  so  allotted.  To  bring  himself  within  the 
benefit  of  this  prindple,  he  is  cf  course  obliged  to  maintmH  that, 
as  grantee  of  the  lordsbtp^  of  Shetland,  he  repreKlBnts  the  radical 
and  original  owner  of  the  whole  lands  in  those  islands ;  that  all 
ndal  lands,  in  particular,  wer«  truly  derived  from,  and  held  of  him 
as  superior  or  overlord ;  that  the  original  (presumed)  grant  was 
of  what  was  exuiueivefy  possessed  as  merk^land  only ;  and,  6nally, 
that  the  right  of  the  grseaCee*  to  the  adjoining  oommonties  was  a 
right  of  sendiude  only,  and  not  of  common  propertf.  The  Lord 
Ordinary  will  not  go  into  any  detail  of  the  many  ingenious  enp- 
poeittou,  conjeetmres  and  surmises  by  -which  the  noble  objector 
eodqifvonr^d  to  give  phudbiHty  to  those  novel  and  startling  pro* 
positions*  It  is  enough  to  say  dMt  they  are  none  of  them  to  be 
taken  for  granted ;  that  the  onus  of  proving  them  is  manifestly  on 
the  (Ajector ;  and  that  he  has  neither  produced  nor  condescended 
on  any  evideaee,  even  to  give  them  a  colour.  The  Lord  Ordi- 
nary holds  u<bil  lands  to  be  allodial,  and  apprehends,  indeed,  that 
the  two  words  are  etymologically  the  same :  at  all  events  there  is 
not  the  sUgbtest  appearance  of  its  ever  having  been  held  that  the 
overlord  in  these  islands  of  Shetland  had  been  the  criffinal  pro^ 
prieior  of  all  the  lands  they  contain  ^  or  that  he  gave  out  the  merk 
lands  to  the  udallers  as  his  vassals,  retaining  to  himself  the  pro- 
perty of  the  commonties,  and  only  allowing  them  to  acquire  ser- 
vitudes of  fael  and  pasture  over  them.  The  cases  of  Hamilton 
and  Boocleucb  rest,  however,  entirely  on  this  original  property 
in  the  superior,  which  was  made  out,  in  each  of  them,  as  a  diitinct 
nuUier  ofjiustj  and  not  merely  assumed  as  an  inference  from  the 
feudal  rotation  of  superiority.  Here,  however,  every  one  step  in 
the  deduction  is  wanting.  There  is  no  feudal  superiority,  and 
there  is  not  a  shadow  or  trace  of  an  original  property  in  the  lord 
or  sovereign.  But  even  if  the  lords  of  Shetland  had  held  such  a 
radical  right  of  property,  and  if  the  whole  rights  of  the  udallers 
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had  been  derived  from  grantB  from  himi  least  of  all  is  Ihere  any 
groand  for  holding  that  their  rights  in  the  eommonties,  which  they 
bare  confessedly  held  immemoriallyy  were  rights  of  terviiude  only. 
Their  whole  rights  being  ndai,  of  course  required  no  writing  for 
their  constitntion.  That,  indeed,  is  their  leading  and  distinctiye 
peculiarity*  Their  title  to  their  esebuwe  ph^erty  is  adnitted  to 
be  complete  by  possession  as  proprietors  alone ;  and  they  bsnre 
exactly  the  same  title  to  their  eonmwn  property »  They  have  im* 
memorially  possessed  and  exercised  all  the  rights  of  coromon  pro* 
prietors  over  these  subjects.  There  are  no  limiting  or  restrictive 
words  in  their  grants,  (as  was  the  case  both  in  Hamilton  and 
Buccleuch,)  and  there  could  be  no  such  words,  because  their 
rights  were  not  originally  constituted  by  grant  at  all,  and  there 
is  no  trace  of  any  original  or  reserved  right  on  the  part  of  the 
lords,  in  these  odal  subjects,  (whether  held  in  seveml  or  in  oom^ 
mon,)  which  are  presumed  to  have  descended  from  the  first  ooou*- 
pants  down  to  the  present  holders* 

*  Another  assumption  of  the  noble  objector,  not  less  extravagant 
than  the  preceding,  is,  that  the  original  right  of  the  udaller  was 
to  his  exclusive  possession,  or  merk  lands  alone;  and  that  what*- 
ever  right  he  may  now  have  in  the  commonties  has  been  mibse«- 
quently  acquired  by  prescriptive  possession,  and  would  therefore 
require,  at  leu^t,  a  clause  of  parts  and  pertinents  in  his  titles. 
There  may  be  some  foundation  for  this  proposition  as  to  these  se- 
parate possessions,  which  have,  within  the  memory  of  nan,  been 
appropriated  from  the  commons,  (known  locally  as  outete,)  and 
which  may  have  recently  received  a  denomination  as  merk  lands, 
and  been  held  by  grant  for  more  than  the  years  of  prescription* 
But  as  to  the  old  original  merk  lands  in  the  books  of  the  county, 
which  did  not  originate  in  grant  at  all,  and  may  still  be  held  on 
possession  alone,  there  are  in  fact  no  termini  habiles  for  the  doc^ 
trine.  It  involves,  indeed,  a  more  radical  fallacy,  and  a  still  more 
rash  allegation.  The  objector  broadly  states,  that  a  merk-land  is 
a  denomination  as  precise  and  as  well  known  in  Shetland,  as  an 
acre  in  other  parts  of  the  country ;  thus  plainly  assuming,  that  it 
is  a  measure  of  superficial  extent,  and  limits  therefore,  as  by  a 
bounding  charter,  all  that  is  directly  acquired  eo  nomine.  It  is 
most  certain,  however,  that  a  merk-land  is  a  denomination  of  tfabie 
alone ;  and  that  in  this  value  the  common  property  may  be  in* 
eluded  along  with  what  is  exclusive.  From  the  best  information 
hitherto  attained  on  the  subject,  this  appears  accordingly  to  be 
the  case.  In  that  valuable  and  most  instructive  Introduction  to 
Sir  Lawrence  Dundas's  Rentals,  compiled  in  1776  from  living 
testimonies,  going  back  to  I7i30,  or  earlier,  and  from  documents 
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and  tnidiUoii8  of  great  a&tiqaily,  it  k  stated  as  indisputable,  (see  25  Jan.  1830, 
p.  21,  et  seq.  of  oopy  in  process,)  that  every  old  merk«land  in  J^^^^^"^^ 
these  islands  has  always  bad  a  proportional  share  in  an  adjoining  of  ZetUnd. 
eonuBon  or  scattold ;  or,  in  other  wordsi  has  always  eoiuiated  (for  rj — 
this  IS  what  it  comes  to)  of  a  certain  extent  of  property,  possessefl 
ezdusiTely,  and  another  possessed  in  common.  Bat  this  is  qnite 
unlike  the  condition  of  commons  in  other  parts  of  the  country, 
where  comparatively  few  owners  of  property-lands  have  any  such 
interest;  and  where  it  may  be  consequently  necessary  for  them 
la  instruct  their  right,  either  by  express  grant,  or  by  words  in 
their  titles,  sufficient  to  give  eflfect  to  a  prescriptive  possession. 
In  Shetland,  however,  a  right  to  a  common  appears  to  be  an  tmt- 
venutl  incident  to  all  peculiar  property;  and,  as  the  title  to  both  is 
there  complete  by  possession,  it  seems  utterly  extravagant  to 
maintain,  that  the  one  must  be  held  to  be  only  a  servitude^  or  bur- 
den upon  some  imaginary  proprietor,  who  has  confessedly  neither 
grant  nor  posBeuion  to  found  upon. 
'  Wh«[i  to  all  this  is  added  the  conclusive  fact, — instructed  by 
many  uncontroverted  testimonies  in  the  proof,  that  Lord  Dundas 
himself  has,  in  several  separate  cases,  concurred  in  a  division, 
partial  or  total,  of  those  Shetland  commonties,  on  the  very  prin- 
ciples which  he  now  so  eagerly  impugns ;  and  deliberately  sub- 
mitted to  have  his  share  limited,  like  that  of  the  other  proprietors, 
to  the  nnmber  of  merk-lands  connected  with  such  common  which 
belonged  to  him  in  property,  without  even  setting  up  either  a 
claim  to  the  whole,  as  original  proprietor,  burdened  only  with 
servitudes,  or  to  a  prtecipuum  of  one*third,  in  respect  of  his  extra 
payment  of  cess,— it  is  supposed  that  no  shadow  of  doubt  can  rest 
on  the  propriety  of  the  rule  adopted  in  this  case  by  the  Commis- 
sioner ;  a  rule  directly  sanctioned  by  the  recent  decision  of  this 
Court  in  the  case  of  Bruce,  unimpeached  by  any  plausible  objec- 
tion, and  deliberately  adopted  by  the  noble  objector  himself  in  a 
variety  of  recent  cases.' 

The  defender  reclaimed^  and  cases  were  ordered,  containing  cor-  Pursuer'^ 
rect  statements  of  the  facts,  and  extracts  from  the  rentals.  In  his  ^^' 
case  the  pursuer  maintained,  1.  That  the  acquisition  or  enjojrment 
of  a  right  to  a  oommonty  is  not  incident  to  the  feudal  form  of  hold- 
ing aiooe^  nor  can  an  udaller,  in  respect  of  the  nature  of  his  tenure, 
be  excluded  from  such  right  over  a  common  any  more  than  from 
the  rest  of  his  estate.  The  fallacy  pervading  the  defender's  objec- 
tions is,  that  the  udaller  has  a  narrower  or  weaker  right  than  the 
feudal  holder; — but  the  contrary  is  the  fact.  The  udaller  is  lord 
paramount  of  the  soil  of  the  property  to  which  he  has  right     His. 
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S5  Jan.  1839.  holding  IS  Dot  of  any  liege  lord,  but  be  possesses  pleno  jure,  so  that» 
g^^JP^''^  in  respect  of  his  holding,  nulla  Deque  gratia  neque  merces  neqae. 
opera  debeantun  Udal  or  odhal  lands  are  allodial,  and  the  words 
have  the  same  etymology.  Such  lands  are  directly  opposed  to  fees 
qr  feus,  and  are  of  a  higher  nature  ;  Bveh*  lib.  12,  Min.  of  Par.  an. 
1567  ;  3.  Fol  Stat.  88-61 ;  1690,  c.  82 ;  1  Bank.  348 ;  Craig^  i. 
9.  24 ;  Stair^  ii.  2.  4 ;  Blackstone^  by  Chitty^  ii.  46.  Hence  it  is  a 
strange  perversion  of  principle,  that  the  right  of  property  conceded 
to  the  holder  of  the  lesser  and.  more  imperfect  «rigbt  should  be  de- 
nied to  the  unlimited  and  paramount  owner ;  and  the  proof  here 
establishes  that  the  udallers  have  exercised  every  act  of  possession 
on  the  common,  of  which  it  is  susceptible.  2.  The  pretensions  set 
up  by  the  defender  to  a  superiority  over  the  lands  in  this  com- 
monty,  or  over  any  part  or  portion  of  the  lands  belonging  to  any 
of  the  heritors  who  seek  to  share  therein,  are  not  only  wholly 
groundless,  but  are  made  directly  in  the  face  of  deliberate  judgments 
in  the  Court  of  Session  and  in  the  House  of  Lords.  The  defender 
has  no  vassals  on  the  commonty  of  Haroldswick,  —  the  heritors 
being  either  udallers,  or,  where  their  estates  have  been  feudalised^ 
holding  directly  from  the  Crown.  In  fact,  the  defender  himself 
has  acknowledged  this.  This  scattold,  as  well  as  others  in  2ietland, 
has  been  recently  discovered  to  contain  a  valuable  mineral, — chro- 
mate  of  iron, — tlie  produce  of  which  has  been  and  is  regularly  divi- 
ded among  the  adjoining  heritors,  according  to  the  number  of  their 
merk  lands.  The  defender  has  drawn  his  share  in  proportion  to 
his  specific  merk  lands,  but  has  never  advanced  any  claim  as  supe- 
rior. 


Opinion  of 
Court 


At  advising, 

Lord  Meadowbank  agreed  with  the  Lord  Ordinary.  His  Lord- 
ship proceeded  to  mention  several  authorities  with  respect  to  the 
meaning  of  the  term  *  udal,'  and  the  nature  of  the  titles  originally 
held  by  the  udallers  in  Orkney  and  Zetland,  in  addition  to  those 
mentioned  in  the  Cases.  The  first  was  copied  from  Lord  Anchin- 
leck's  papers : — he  refers  to  the  words  of  Lord  Hailes  to  the  same 
effect,  and  then  says  himself,  that  the  udal  right  is  *  integer  et  totus 
'  status,  in  classic  language,  tota  et  absoluta  possessio.     Odhal  and 

*  allodh  were  the  same  word  reversed.     There  was  no  difference 

*  between  udal  and  odhal.'  It  is  said  that  the  udallers  did  not  hold 
under  written  titles,  or  with  parts  and  pertinents.  Here  are  ex- 
tracts of  two  charters,  as  old  as  the  beginning  or  middle  of  the 
sixteenth  century,  which  put  the  converse  of  both  of  these  state- 
ments beyond  doubt.  First,  there  is  the  written  title,  indisputably ; 
and  then  there  are  the  words  equivalent  to  parts  and  pertinents,  as 
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translated  by  Mr  Repp  from  the  Norse.    One  of  these  charters  has  25  Jan.  1839. 
these  words,  *  from  the  highest  part  of  the  hill  to  the  lowest  stem     ^**^V^^ 

*  of  the  tide,  baitk  within  dikes  and  without^     Another  has,  '  with  ofZeiJand.  ^ 

*  all  commodities,  utilities  and  profites,  that  pertains  to  the  said     -7-7- 

<  merk  ]and,  within  dikes  and  without,  beneath  yird  as  above,' —  court?"  ^ 

*  with  all  things  that  better  is  to  have  than  to  want'    There  is  also 
a  third,  in  which  an  estate  is  disponed  as  an  '  odhal*  (so  spelt) 

<  estate,  with  all  its  lawful  appurtenances,  both  within  and  without 

<  enclosures.'     These  are  not  properly  charters,  but  dispositions, 
and  leave  bo  doubt  in  my  mind  as  to  these  two  points. 

Lard  Medtcyiu — The  discussion  before  me  was  as  to  the  pur- 
suer's title,  whether  he  was  to  be  held  a  servitude  man  or  a  com- 
mon proprietor.  I  considered  this  could  only  be  disposed  of  after 
the  proof  had  been  led ;  so  that  I  sustained  his  title  to  enable  him 
to  prove,  but  with  a  distinct  reservation  of  that  point.  Now  that 
tbe  proof  has  been  led,  I  think  that  the  pursuer  has  a  sufficient 
title, — that  he  has  a  right  of  common  property  in  the  scattold,  and 
was  entitled  to  raise  this  process  of  division.  I  always  understood 
that  odallers  were  just  the  proprietors  of  lands  in  Orkney  and 
Zetland  before  the  feudal  law  was  introduced.  The  same  law  pre- 
vailed-there  as  yet  exists  in  Norway.  Afterwards  the  udallers  were 
aatborised  to  take  feudal  charters,  and  those  in  right  of  the  earldom 
were,  00  doubt,  very  anxious  that  this  should  be  introduced,  as  it 
would  subject  the  proprietors  to  the  feudal  casualties.  Now,  it 
appears  that  the  Earl  of  Zetland  has  certain  merks  of  land  in  this 
parish,  as  to  which  his  share  in  this  common  is  undoubted.  But 
then  be  is  also  infeft  in  the  lordship, — and  the  question  is,  what 
rigkt  that  gives  him  in  the  common.  But  I  hold,  by  the  charter  of 
1766,  in  favour  of  Sir  Lawrence  Dundas,  as  explained  by  the  de- 
dsi<m  of  1776,  that  no  right  of  superiority  was  bestowed  over  any 
lands  which  were  not  expressly  held  from  himself.  A  great  deal 
of  argument  is  to  be  found  in  the  papers  as  to  the  meaning  of  the 
^  scatt.'  It  is  said  by  the  defender  to  have  been  a  payment  made 
by  the  adjoining  heritors  for  the  privilege  of  pasturing  over  the 
scattolds,  which  was  thus  of  the  nature  of  a  servitude,  the  property 
remaining  with  the  Sovereign  or  his  grantees,*  to  whom  the  scatt 
was  payable.  But  I  cannot  find  that  the  Sovereign  retained  the 
ptoperty  of  these  scattolds.  I'he  same  usage  seems  to  have  pre- 
v»led  here  as  in  other  countries  where  the  property  was  not  appro- 
priated by  any  particular  proprietor,  but  possessed  in  common  by 
several,  that  possession  would  place  them  in  the  same  situation  as 
in  other  districts.  They  would  acquire  a  right  of  common  pro- 
perty In  it.  I  do  not  think  that  the  Sovereign  retained  any  right 
in  these  scattolds.     The  scatt  appears  truly  to  have  been  a  local 
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25  Jan.  1839.  tax,  paid  for  the  possession  of  these  lands,  bat  not  to  a  superior :  it 
'^^V^^    was  to  the  Sovereign.     The  defender  has  no  right  In  these  lands 

ofz^and.      ^  feudal  proprietor.     A  feudal  proprietor  has  the  sole  right  in  the 
-^-7-  lands,  and  all  that  others  hold  are  incumbrances  on  his  right.    But 

0^^^  this  is  not  the  case  with  the  udallers.  Accordingly,  this  is  shown 
in  the  practice  with  regard  to  the  recent  discoTeries  of  ehromate  of 
iron  in  this  and  other  scattolds,  to  which  the  Earl  has  no  exclusive 
right,  but  it  is  divided  according  to  the  property  in  merk  lands. 
This  is  a  strong  corroboration  of  the  view  that  the  f^rl  has  no 
other  right  than  as  one  of  these  proprietors,  and  no  supereminent 
claim  as  feudal  lord.  It  is  said,  that  in  the  pursuer's  charter  there 
is  no  clause  of  *  parts  and  pertinents ;'  but  he  has  all  the  right 
that  his  authors  had,  which  extends  to  a  common  property  in  the 
scattold ;  and  though  that  clause  may  not  appear  in  the  renewals  of 
their  right  in  his  person,  I  think  that  this  is  a  sufficient  title  to  him 
to  pursue.  I  thought  that  the  rule  of  division  had  been  settled  by 
my  own  interlocutor ;  and  I  see  no  reason  now  to  depart  from  it. 
It  is  impossible  to  adhere  to  the  precise  rule  of  statute  1695,  c.  38^ 
which  provides  that  the  division  is  to  be  *  according  to  the  interests ' 
of  the  parties  concerned,  but  then  goes  on  to  say  that  these  must 
be  ascertained  by  the  valuation  and  assessments.  Where  there  are 
such,  unquestionably  they  must  aiFord  the  rule ;  but  where  there 
are  none,  some  other  rule  must  be  fallen  on  to  show  the  respective 
amounts  of  the  interests  of  the  several  parties*  Now,  several  divi* 
sions  of  similar  commons  are  proved  to  have  taken  place,  in  which 
the  Earl  shared  according  to  the  number  of  his  merks  land,  so 
that  there  seems  to  be  no  other  rule.  It  may  be  that  these  merks 
are  of  different  value ;  but  no  other  rule  has  been  adopted,  and  I  do 
not  see  that  any  other  can,  more  especially  as  the  same  rule  has 
been  taken  with  regard  to  a  much  more  valuable  subject,  the 
ehromate  of  iron*  The  cess  would  not  do,  for  that  might  entitle 
the  Earl  to  a  share  in  a  common,  though  he  had  no  property  io 
its  neighbourhood ;  and  the  act  does  not  say  that  we  are  to  pro- 
ceed on  the  cess.  I  think  also  that  a  share  of  the  common  belongs 
to  the  proprietor  of  Westra-Gardie.  Though  he  pays  no  cess,  and 
gets  no  share  of  the  minerals,  he  is  proprietor  of  merks  land,  and  is 
entitled  to  bis  share  as  such.  On  the  whole,  I  would  adhere  to  the 
Lord  Ordinary's  interlocutor. 

Lard  Glenke. — I  concur  with  the  Lord  Ordinary,  not  only  io 
the  result,  which  repels  the  defender's  objections,  but  in  all  that  is 
said  in  his  Lordship's  note.  I  shall  only  further  say,  that,  in  that 
matter  of  udal  right,  I  had  not  the  most  distant  idea  that  it  was 
ever  considered  as  of  a  feudal  nature.  Even  if  it  were,  and  the 
udallers  were  to  be  looked  on  as  Crown  vassals,  I  do  not  see  bow 
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the  Crown  could  iDterpose  any  other  saperior  without  their  eon*  25  Jan.  1839. 
sent     But  the  three  deads  quoted  by  Lord  Meadowbank  show    ^^^V^^ 
ob?iously  that  there  was  no  coBception  of  any  superior  to  whom  a  ofZetJand.  *' 
Fso^er  was  payaUe. 

Lard  JuaHee-Clerk  absent 

The  Cwrt  ailiered^  with  expenses  since  the  date  of  the  Lord  Jadgment. 
Ordinary's  interkMStttor. 

LordOrdimury, './e^^.  AcU  Dean  of  Fac,  fHope^ J  M*NeiU^  Pattern,  Alt. 

SoL'Gen.  fRutherfitrd,J  Speirs,  Henry  Cheyne^  W.  S.  and  Ker  jr  Dickson, 

W.  &  Agents.  N,  Cl«rk. 

G. 


PIMST  DIVISION. 

No.  LX.  i26M  January  1 839. 

CHRISTIAN  LINDSAY 
affaiuit 

JAMES  THOMSON. 

AuMBNT.-^  Bastard. — Proof.  —  Process.  —  Circumduction, 
RBCAX.  OF.-<-AcT,  6  Gso.  IV.  c.  120,  $  17. — A.  brouffht  an  action 
against  3*  for  the  aliment  of  a  bastard  Mid  whose  paternity  B.  de* 
niedm  The  record  being  closed^  a  corgunet  proof  was  allowed^  and 
the  term  for  prcvi$ig  eircwmduced  by  an  interlocutor  which  was  not 
reehhned  against.  At  a  stAsequent  debate^  it  was  admitted  that 
there  was  no  emdenee  thai  a  child  had  been  bom  on  the  occasion  set 
forth  ;  bui  the  error  woe  stated  to  have  been  a  clerical  omission  in 
extending  the  proof     The  Lord  Ordinary  recalled  the  circumduc--  ^ 

tion^  a$^  the  Court  adhered* 

Obiter. — The  Mth  section  of  the  Judicature  Act  refers  only  to  inter^ 
loeuiare  on  the  merits. 

The  poTsner  brought  the  present  action  before  the  Court  of  See-  NamrtiTe. 
don,  against  the  defender,  for  the  aliment  of  a  bastard  child,  of 
which,  according  to  her  statement,  she  was  delivered  on  22d  Fe- 
braary  1836,  and  of  which  she  alleged  he  was  the  father.  These 
statements  being  denied  by  Thomson,  the  Lord  Ordinary,  after 
the  record  was  closed,  on  11th  July  1837,  allowed  the  parties  a 
conjunct  procrf,  and,  after  several  prorogations,  bis  Lordship  circum- 
duced  the  term  for  proving  on  1 0th  July  1838^  and  appointed  the 
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26  Jan.  1839.  parties  to  debate.  No  reclaiming  note  having  been  presented 
Lindsa^^*^  against  that  interlocutor,  a  debate  took  place  on  the  proof  as  il 
TbomBon.       stood,  when  the  defender  maintained,  that  no  evidence  whatever 

having  been  led  of  the  birth  of  the  child,  he  was  entitled  to  be  as* 

soilzied  from  the  conclusions  of  the  libeL 

The  pursuer  replied,  that  this  defect  arose  from  a  mere  derical 

error  in  reporting  the  procecfdings,  as  both  parties  had  assumed  at 

the  examination  that  she  had  given  birth  to  a  child  on  the  occasion 

referred  to  in  the  evidence. 


Lord  Ordi- 
iiAry's  Inter- 
locutor. 


Defender's 

Pleas. 


Opinion  of 
Court. 


The  Lord  Ordinary  (Idth  December  1838)  pronounced  the 
following  interlocutor :  '  The  Lord  Ordinary  having  heard  parties' 

<  procurators,  recals  the  circumduction  formerly  granted,  specially 

<  to  the  effect  of  allowing  the  pursuer  to  prove  that  she  was  de- 

<  livered  of  a  child  at  the  time  libelled,  and  renews  the  commission 

<  and  diligence  in  the  terms  formerly  granted  to  the  special  effect. 

<  aforesaid,  to  be  reported  to  the  Lord  Ordinary  by  the  third  sede- 

<  runt-day  in  January  next' 

The  defender  redaimed^  maintaining,  that  it  was  incompetent 
for  the  Lord  Ordinary  to  alter  the  interlocutor  circumducing  the 
term  for  proving,  as  it  had  become  final. 

Lord  President. — In  many  cases  I  have  seen  circomduetion  r^ 
called,  although  the  interlocutor  was  apparently  final;  bat  of  course 
it  was  done  only  on  payment  of  expenses. 

Lord  Gillies. — Under  the  old  form  of  process  it  was  common  to 
open  up  interlocutors  of  circumduction  at  all  times. 

D.  M^Neillf  for  the  defender. — The  I7th  section  of  the  Judicature 
Act  enacts,  *  That  every  interlocutor  of  the  Lord  Ordinary  shall 

<  be  final  in  the  Outer- House,'  subject,  however,  to  the  review  of 
the  Inner-House. 

Ijord  President. — We  recal  interlocutors  of  circumduction  every 
day  in  rankings,  and  at  all  times. 

D.  McNeill, — Not  in  reference  to  parties  in  the  field.  Here  the 
party  has  appeared,  and  therefore  it  is  final. 

Lord  President. — Stop,  Mr  McNeill.  Don't  you  here  start  a 
new  plea?  That  there  is  no  child  is  a  res  noviter  after  the  proof 
has  been  taken. 

D,  McNeill — No,  my  Lord.  In  article  9.  of  the  condescen- 
dence it  is  set  forth  that  the  pursuer  gave  birth  to  a  child  on  22d 
February  1836, — and  we  answer,  *  Not  known  and  not  admitted  ;* 
so  that  we  distinctly  and  unequivocally  meet  her  statement.  It  is 
just  the  same  as  if  any  other  defect  existed,  as  in  point  of  date,  &c. 
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It  was  therefore  her  own  fault  if  she  filled  to  prove  the  birth  of  the  26  Jan.  1830. 
child,  and  it  cannot  be  considered  as  a  res  noviter.  Wy^w^ 

Liofrd  MiuAenzie. — That  daase  in  the  act — the  17th — clearly  re-  xllJ^n! 
fers  only  to  interlocntors  on  the  merits.  

Lard  Gi7/*«.— Clearly.     1  am  for  recalling  the  drcumduction.  •  ^l^^  "•' 

The  Dean  of¥acu!tty^  for  the  pursuer,  suggested  that  the  defender 
should  print  the  proof. 

lard  Prendeni. — The  defender  may  say  whether  he  will  be  at 
that  expense,  or  consent  to  the  recal  of  the  circumduction. 

D.  M*NeUl. — I  wish  to  have  the  opinion  of  the  Court. 

Lord  Mackenzie. — Suppose  there  had  been  a  flaw  in  the  proof 
when  brought  here,  we  should  just  have  ordered  more  proof  when 
the  omission  was  pointed  out  to  us.  But  the  peculiarity  here  h; 
that  the  action  is  for  behoof  of  a  child ;  and  is  it  to  starve  from 
an  ooiission  which  has  clearly  arisen  from  an  oversight  ?  I  have  no 
•  hesitadon  in  recalling  the  circumduction. 
Lard  Gtttiee  and  Ijord  President  concurred. 

Lard  Carehanee  was  absent. 

ft 

The  C(wr^  accordingly  adhered^  and  remitted  to  the  Lord  Ordinary  Judgment 
to  proceed  further  in  the  case,  reserving  all  questions  of  expenses. 

Loid  Ofdiofliy,  JUfcrloii.  Aet.  Dmm  ofFac  (Hope,)  SwinUm.  Alt  A 

M^NnU,  E,  S,  Gordon,        Jamet  ManhaU^  S.  S.  C.  and  Baxter  jr  MaedoygaU, 
W.  S.  Agents.        B,  Clerk. 

C.  G.  R. 


SECOND  DIVISION. 

No.  LXI.  26/A  January  1839. 

WILLIAM  LAWSON 
against 

JOHN  CAMPBELL  and  Otheus. 

• 

Bill-Chamber.— Reclaiming  Note. — A  reclaiming  note  against 
an  interlocutor  in  the  BiU-Chamber^  passing  a  bill  without  caution^ 
on  the  ground  that  it  was  not  competent  to  do  so^  must  be  presented 
within  the  fourteen  reclaiming  days,  in  terms  of  Act  of  Sederunt 
llth  Jidy  1B28,  sect.  15. 

This  was  a  bill  of  advocation  presented  against  an  interlocutory  NarraUre. 
judgment  of  ihe  Sheriff  of  Dumbarton,  under  statute  50  Geo.  III. 

vol.  XIV.  2  H 
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NarratiTe. 


96  Jon.  1839.  0.  1 12,  sect.  36|  OD  legal  objection  to  the  mode  of  proof*     It  was 
""^^V^^    presented  without  caution  for  expenses ;  and  the  Lord  Ordinary,  oa 
c^m^u'and  ^^  December  1838,  passed  the  bill.    By  statute  6  Geo.  IV.  c.  120, 
Others.  sect.  45,  all  interlocutors  by  the  Lord  Ordinary  passing  or  refusing 

such  bills  of  advocation  are  final.     The. respondents,  oo.6tli  De- 
cember, presented  a  note  to  the  Lord  Ordinary,  praying  him  *  to 

<  prohibit  delivery  of  the  bill  or  issue  of  the  certificate,  during  aiich 
^.time  as  may  be  judged  reasonable  for  enabling  the  party  to  obtain 

<  a  review  of  the  interlocutor.'  After  answers  by  the  advocator, 
the  Lord  Ordinary,  on  22d  December,  prohibited  the  letters. from 
being  expede  till  the  box-day,  dd  January  1839,. on  which  day  a 
leclaiming  note  was  given  in,  praying  the  Conrt  to  recal  th^  Wr 
terlocutor  passing  the  bill,  and  *  to  remit  to  the  Loi^d  Ordinary, 
^  with  instructions  to  refuse  the  advocator'a  bill,  as  incompetent,  in 

<  respect.of  the  same  being  offered  without  caution  for  expenses, 

<  and  it  being,  by  the  Judicature  Act,  secL  45,  and  relative  Act  of 

<  Sederunt,  sect.  4,  ultra  virea  of  the  Lord  Ordinary  to  pass  the 
*  same,  excepting  on  such  caution.' 


Advocator's 
Pleas. 


Defenden* 
Fleas. 


Objected  by  the  advocator^— That  the  reclaiming  note  was  incom- 
petent, as  not  being  presented  within  fourteen  days,  as  provided  by 
the  Bill-Chamber  Act  of  Sederunt,  11th  July  1828,  sect*  15,  with 
regard  to  bringing  interlocutors  in  the  Bill-Chamber  under  review. 
Assuming  the  incompetency  of  the  interlocutor  passing  the  bill 
without  caution,  that  only  made  it  reviewable  by  the  Inner- House; 
and  if  so,  the  note  ought  to  have  been  presented  within  the  four- 
teen days.  The  presenting  of  the  note  to  the  Lord  Ordinary  did 
not  stop  the  running  of  the  reclaiming  days.  * 

Answered — That  the  fourteen  days  only  apply  to  those  cases 
where  the  right  to  reclaim  emerges,  when  the  proceedings  have 
been  regular.  Here,  if  they  had  been  regular,  the  interlocutor 
would  have  been  final.  Besides,  in  the  practice  of  the  Bill- Cham- 
ber, a  note  before  the  Lord  Ordinary  undisposed  of  stops  the  re- 
claiming days. 


Judgment. 


.  The  Court  refused  the  reclaiming  note  as  incompetent,  in  not 
being  presented  within  the  reclaiming  days,  holding  that  the  Act  of 
Sederunt  made  no  distinction  with  regard  to  any  interlocutors  in 
the  Bill-Chamber  which  were  to  be  brought  under  review,  and  that 
the  note  to  the  Lord  Ordinary  only  stops  the  expeding  of  the  let- 
ters, not  the  running  of  the  reclaiming  days. 

liord  Ordinary,  Cwmghamt,         Act.  Wood,  Pyper,  Alt.  Dean  of  Fate*  (HopeJ 

A.  DmJdp.         James  MacdQfuO,  W.  S.  apd  WUlam  Muir,  S.  S.  C.  Agents. 

G. 
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SECOND  DIVISION. 

No.  LXIL  2Qth  January  1839. 

GEORGE  SUMMERS 
against 

DONALD  SMITH. 

Cbssio  Bomorum. — Stat.  6  and  7  Will*  IV.  c.  56. — Expenses. 
-^l<f,  In  a  process  of  cesda  bonorum  in  the  Sheriff-courtf  the  reclaim^ 
mg  days  to  tlie  Court  of  Session  run  immediately  from  the  date  of 
the  interlocutor  granting  decree  of  cessU,  cdthough  the  pursuer  has 
not  emitted  the  neeessary^oath. 

2*  Question^  whether  the  judgment  of  the  Sheriff,  on  the  point  ofex" 
pensesj  can  be  reviewed  by  reclaiming  note  to  the  Court  of  Session^ 

The  pursuer  raised  a  process  of  cessio,  under  stat  6  and  7  WiU*  Namuife. 
IV.  c.  56,  before  the  Sheriff  of  Lanarkshire,  in  which  he  was  op* 
poaed  by  the  defender,  one  of  his  Creditors ;  bat  the  Sheriff-substi- 
tute, <Hi  24th  April.  1838»  found  him  <  entitled,  and  gfrants  to  him 
( the  benefit  of  cessio  bonorum  accordingly,  and  decerns;'  and,  on 
areclaiflUHg  petition,  this  interlocutor  was  adhered  to  on  18th  May 
by  the  Substitute ;  and  again,  on  25th  Mays  ftiE'ter  advising  with 
the  Sheriff.  Thereafter,  in  ccmsequenoe  of  an  application  by  the 
poESuer  for  expenses,  further  procedure  took  place,  and,  inter  alia, 
a  judicial  examination  of  the  pursuer  on  oath.  On  I4th  Novem- 
ber the  Substitute  found  the  pursuer  entitled  to  expenses  against 
the  defender,  who  presented  areclaJming  petition*  from  that  find*- 
ing  of  expenses,  and  also  craving  that'  the  pursuer  should  take  the 
final  oath.  This  petition  was  refused' on-  1st  December ;  the  inter- 
locutor further  bearing,  that  the  Substitute  <  grants  the  benefit  of 
*  cessio  bonorum  to  the  pnrsuer,  of  new  recurring  $nd  iadhering  to 
<  the  interlocutor  of*  24th  April  last.'  This  last  interlocutor  was 
adhered  to,  on  4th  January  1S39|  after  advising  with  ther  Sheriff,  in 
so  £Bur  as  the  defender  was  found  liable  in  expenses.  The  de«- 
fender  then  presented  s  reclaiming  note,  praying  the'  Court  to  re- 
cal  the  interlocutors  of  the  Sheriffs^  and  to  find  that  the  pursuer 
was  not  entitled  to  the  benefit  of  cessio. 

Obfeeted  by  the  pursuer,  that  this  note  was  incompetent,  he  PuntMr't 
having  obtabed  decree  of  cessio  on  24th  April  1838;  and  stat  6  ^'^*^ 
and  7  WilL  IV.  a.56,.§.  110,  providing  that  such  decree  must  be 
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29  Jao.  1839.  brought  under  review  of  the  Court  of  Session,  by  reclaiming  note, 
within  ten  days  after  the  last  judgment  pronounced. 


Summers  o. 
SmiUu 

Defender's 
Fleas. 


Answered — That  decree  of  cessio  cannot  be  pronounced  till  the 
pursuer  has  made  oatb,  which  was  not  done  at  the  date  of  the  in- 
terlocutor of  24th  April,  but  only  on  Ist  December.  The  latter, 
therefore,  is  the  final  interlocutor,  granting  decree  of  cessio,  from 
which  the  reclaiming  days  run  ;  and  the  former  ought  to  have  been, 
and  can  only  be  conisdered  as  a  preliminary  finding,  that  the  pur- 
suer was  entitled  to  the  benefit  of  cessio.  Besides,  it  is  to  be  as- 
sumed that  the  Sheriff  is  entitled  to  give  expenses,  and  that  there 
is  a  review  of  his  judgment,  in  that  particular,  in  some  form  or 
other.  The  statute,  indeed,  says  nothing  about  expenses  or#he 
mode  of  review ;  but  it  seems  to  imply  that  there  shall  be  only  one 
mode  of  review,  to  bring  up  the  whole  judgment  of  the  SherifF  by 
reclaiming  note.  It  does  not  contemplate  coming  to  this  Court 
till  the  Sheriff  has  exhausted  his  powers,  the  pursuer  taken  the 
oath,  and  the  Sheriff  disposed  of  the  case :  a  party  is  not  bound  to 
come  here  in  the  middle  of  it. 


Opinion  of 
Court. 


'  Lord  Medwyn  was  satisfied  that  the  decree  in  the  interlocutor 
6f  24th  April  was  not  the  final  decree  of  cessio.  It  is  provided,  at 
the  end  of  the  act,  that  no  decree  of  cessio  can  be  pronounced 
without  the  pursuer  taking  the  oath ;  and  he  not  having  taken  it,  the 
first  interlocutor  of  the  Sheriff  means  only  to  grant  the  benefit  of 
Isessio,  to  the  effedt  of  protecting  him  from  diligence.  It  could  not 
have  been  given  to  all  effects,  which  would  have  been  ultra  vires. 
The  final  decree  was  only  granted  by  the  interlocutor  of  1st  De- 
cember, by  which  the  Sheriff-substitute  *  grants  the  benefit  of  ces- 

<  sio  bonorum  to  the  pursuer  of  new,  recurring  and  adhering  to  the 

<  interlocutor  of  24th  April  last,' — the  meaning  of  which  last  ex- 
pression, ^  pronouncing  the  interlocutor  of  new,'  is  to  correct  any 
inaccuracy  in  the  previous  interlocutor,  which  therefore  goes  for 
nothing.  In  that  case,  it  was  the  second  interlocutor  that  granted 
■the  decree  of  cessio,  and  the  reclaiming  note  is  competent. 

Ljord  Meadowbank  did  not  think  that  there  was  any  impro* 
priety  in  the  terms  of  the  interlocutor  of  24th  April.  The  Sheriff 
was  correct  in  putting  in  the  decerniture ;  for  the  statute  says,  that 
he  shall  *  either  grant  decree  of  cessio,  or  refuse  the  same.'  He 
therefore  did  no  more  than  the  statute  required ;  and  if  he  had 
done  otherwise  he  would  have  been  disobeying  it  Now,  that  in- 
terlocutor is  undoubtedly  final.  But  the  decree  of  cessio  already 
conferred  by  it  cannot  be  available  to  the  pursuer  till  he  emits,  the 
oath*     This  is  as  I  understand  the  statute.     Well,  he  emits  the 
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oath;  and  that  being  done»  it  was  incompetent  to  bring  the  inter-  29  Jan.  1830. 
locator  granting  decree  again  before  the  Sheriff,  or  into  this  Court,    ^^y^^ 
If  he  had  refused  to  take  the  oath,  the  remedy  would  have  been,  g^^^  ^* 
that  he  could  hot  have  extracted  the  decree.    There  remained  only      -^— 
the  question  of  expenses,  to  which  the  subsequent  proceedings  q|^u'^  ^ 
were  limited.     The  interlocutors  refer  to  them  alone ;  and  having 
done  so^  we  are  called  on  to  say,  that  because  the  point  as  to  ex- 
penses was  open,  but  that  of  cessio  shut,  this  party  was  entitled, 
by  a  petition  against  what  was  still  open,  to  bring  up  what  had  been 
already  dosed.     Th^n,  is  there  a  right  of  appeal  as  to  the  point  of 
expenses  ?   If  we  hold  that  the  judgment  of  cessio  was  final,  I  see 
nothing  in  this  statute  to.  entitle  a  party  to  apply,  by  summary  pe- 
tition, to  this  Court  on  the  question  of  expenses.     He  may  have 
his  remedy  by  reduction  or  suspension,  but  that  of  reclaiming  note 
is  confined  to  the  granting  of  the  cessio. 

hard  Glenke  was  rathier  inclined  to  hold,  with  Lord  Meadow- 
bank,  that  the  decree  of  cessio  was  final,  and  could  not  now  be  re- 
called. There  was,  however,  a  great  deal  in  what  had  been  said 
with  regard  to  the  true  date  of  the  cessio  being  given  ;  that  it  was 
only  to  be  considered  as  having  been  granted  by  the  interlocutor 
of  1st  December,  after  the  oath  had  been  taken.  But  the  reclaim- 
ing note  ivas  not  given  in  even  within  ten  days  from  that  inter- 
locator  :  .it  was  only  within  ten  days  from  that  of  4th  January, 
which  was  an  interlocutor,  not  on  the  question  of  cessio,  but  of  ^ 

expenses  alone ;  and  the  n9te  does  not  pray  for  any  thing  as  to  ex* 
penses. 
Lard  Justice-Ckrk  absent. 
The  note  was  dismissed,  with  expenses.  .  judgment. 

Act.  Robertson,  leaves.  Alt.  M^NeiB,  W,  Bt^  Graham  ^  Andenon,  W.  si 

Agents. 

G. 


*    .-I  » 
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No.  LXIII. 


29IA  January  1639. 


VISCOUNT  MAITLAND  and  OruBRSi  (MABguis  of 

Brkadalbane's  Trustees,) 
against 

WILLIAM  HORNE. 


Punuert* 
Plena. 


Defender's 
Pleas. 


Appeal.  —  Interlocutory  Judgment.  —  1.  Incompetent^  under 
ttat*  6  Geo,  IV.  c.  I2O9  sect,  25,  /o  present  petition  for  ledve  to 
appeal  against  an  interlocutory  judffment  beyond  two  years  from  its 
date. 

2.  Leave  to  appeal  granted^  notwithstanding  an  obfecOon  ^ai  an 
interlocutor  had  been  pronounced  in  the  cause  merely  as  a  device  to 
bring  it  witliin  the  two  years. 

This  was  a  petitidn  for  leave  to  appeal  against  certain  interloca- 
tory  judgments,  tlie  latest  of  which  was  dated  2dd  January  1835. 

Objected — That  it  was  too  late  now  to  appeal,  as,  by  stat 
6  Geo.  IV.  c.  1*20,  sect.  25,  it  is  enacted,  <  That  from  and  after 

<  the  expiration  of  fourteen  days  aftertiie  first  day  of  the  next 
^  sion  of  Parliament,  the  decrees  or  orders  of  the  Court  of 

<  whether  pronounced  before  or  after  that  time,  shall  be  final,  and 

*  not  subject  to  be  complained  of  by  appeal  to  the  House  of  Lords, 

*  unless  the  petition  of  appeal  shall  be  lodged  with  the  clerk  of 

*  Parliament,  or  the  clerk  assistant,  within  two  years  from  the  day 

*  of.  signing  the  last  interlocutor  appealed  from,  or  before  the  end 

<  of  fourteen  days,  to  be  accounted  from  and  after  the  first  day  of 

<  the  session  or  meeting  of  Parliament  for  the  dispatch  of  public 

<  business,  next  ensuing  the  said  two  years.' 

Answered — That  this  enactment  applies  only  to  final  decrees* 
with  regard  to  appeals  from  which  it  was  not  necessary  to  apply 
for  leave  to  the  Court,  but  not  to  going  processes,  which  are  under 
48  Geo.  III.  c.  151,  sect.  15,  providing,  without  any  limitation  of 
time,  *  that  hereafter  no  appeal  to  the  House  of  Lords  shall  be 

<  allowed  from  interlocutory  judgments,  but  such  appeals  shall  be 

*  allowed  only  from  judgments  or  decrees  on  the  whole  merits  of 

<  the  cause,  except  with  the  leave  of  the  Division  of  the  Judges 

*  pronouncing  such  interlocutory  judgmentSi  or  except  in  cases 
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^  where  there  is  a  difference  of  opinion  among  the  Jodges  of  the  29  Jen.  lQ3i» 

*  flaid  Division/  ^^y^' 

Viscouiit 
Mutland  and 

Ijord  Meadowbank* — It  is  impossible  that  we  can  apply  the  Othertv. 
words  of  6  Geo.  IV.  to  these  interlocutors.     The  application  ap-  ^^"^' 
pears  clearly  on  the  fece  of  the  statute,  which  refers  to  ^  decrees 

*  or  orders  of  the  Court  of  Session.' 

Lords  Gknke  and  Meadambank  oonearred,  and  the  petition  was  Judgment, 
dismissed  as  incompetent. 

Thereafter  the  petitioners,  having  obtained  an  order  by  the 
Lord  Ordinary  in  the  cause  on  the  respondent  to  lodge  answers 
to  certain  objections,  presented  a  reclaiming  note  against  that 
order* 

At  advising,  on  9th  February, 

Mare  stated  that  this  Was  done  that  the  note  might  be  refused, 
so  as  to  enable  the  petitioners  to  present  another  petition  for  leave 
to  appeal,  as  they  would  then  have  an  interlocutor  pronounced 
within  the  two  .years. 

fVaUer  objected  to  the  competency  of  this  proceeding;  but  the 
Court  refused. the  note,  stating,  that  they  gave  no  judgment  on  the 
effect  of  it,  whether  it  would  be  sufficient  to  support  the  appeal,  as 
that  would  be  left  to  the  House  of  Lords. 

When  a  petition  for  leave  to  appeal  against  these  two  last  inter- 
locators,  as  well  as  the  preceding,  was  subsequently  presented  on 
28d  February,  Lard  Meadaiobank  was  for  refusing  it,  as  tf  device  .to 
get  rid  of  the  statilte ;  but  Lards  Gknke  and  Medwyn  thought  that 
tiiey  had  nothing  to  do  with  that,  but  should  leave  it  to  the  House 
of  Lords,  and  granted  the  prayer  of  th^  petition. 

Act  More,  Alt.  WaJker.       .  Davidson  {•  Syme,  W.  S.  and  Monypenny  4"  Dal- 

gkidk,  W.  S.  Agento. 

G. 


SECOND  DIVISION. 

No.  LXIV.  29t/i  January  1839. 

R.  AND  M.  MONTGOMERY,  Petitioners. 

Factor  Loco  Tutoris. — In  appointing  a  factor  loco  tutoris,  tlie 
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89  Jan.  1639.  Courtf  01)  the.Bame  application,  authorised  him  to  make  up  titles  to- 

"^^^V^^    an  heritable  subject  in  the  pupil's  person,  but  refused  to  authorise 

Momcomery    ^'°^  ^^  bring  the  subject  to  sale  without  a  special  application  for 

Petifcionere.       that  purpose. 

G. 


FIRST  DIVISION. 

.   No.  LXV.  1st  February  1839. 

Dame  EMELIA  OLIVIA  MACDONALD  LOCKHART 

cyainst 

^    Sir  NORMAN  MACDONALD  LOCKHART,  Bart. 

Husband  and  Wife. — Contract,  antenuptial. — Construg* 
TioN.  —  Rent,  vesting  of. —  Redemption,  Clause  of. — 
'  Annuity. — A  husband^  in  his  antenuptial  contract  of  marriage^ 
'  hound  himself  to  infeft  his  wife  in  a  liferent  of  certain  /ocaliiy 
'  lands^  to  the  rents  of  which  she  was  constituted  assignee^  with  full 
power  immediately  on  his  death  to  possess  the  lands^  grant  leases^ 
and  exercise  aU  the  rights  of  a  liferentrix,  TTiis  provision  was  de- 
'  dared  redeemable  hy  the  heirs  of  entail  at  any  term  of  Whitsw^ 
'  day  or  Martinmas  subsequent  to  the  husband's  deaths  by  making 
payment  of  a  certain  annuity  at  two  terms  in  the  year^  beginning 
the  first  payment  at  the  first  term  after  intimation  was  made  of 
the  intention  to  redeem.  The  widow  was  also  entiled  by  the  otm- 
tract  to  aliment  for  six  months  after  the  term  of  Whitsunday 
or  Martinmas  subsequent  to  his  deattl ;  and  the  payment  of  the 
rent  was  postponed  for  six  months  after  the  legal  term.  The 
wife  was  infeft  in  1822,  and  her  husband  having  died  in  Decem- 
ber 1832,  the  heir  J  on  2d  November  1833,  intimated  his  intention 
to  redeem^  and  that  he  would  accordingly  make  payment  of  the 
half  year's  annuity  at  the  ensuing  term.  The  money  was  duly 
paidy  a  receipt  was  granted  for  ^  the  half  year's  annuity  from  fVhit-- 
<  Sunday  to  Martinmas  last^  and  similar  receipts  were  taken  at  each 
term  till  1836 ; — Held^  from  the  terms  of  the  contract^  that  the 
widow  had  a  vested  right  to  the  rents  due  at  Whitsunday  1833, 
which  were  not  redeemed  by  the  intimation^  which  affected  only 
future  rents,  and  that  the  right  was  not  destroyed  by  the  terms  of 
the  receipts,  nor  the  provision  of  the  aliment. 
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By  an  antenaptial  contract  of  marriage,  dated  in  February  1820,  1  Feb.  1839. 
between  the  pursuer  and  the  late  Sir  Charles  Macdonald  Lockhart    V^y^^ 
of  Lee,  Carnwath  and  Largie,  Baronet,  be,  on  the  narratiire  of  Loc^hart.^* 
being  feudally  infeft  in  the  lands  of  Carnwath  and  others,  conform      — ^ 
to  two  deeds  of  entail  specially  mentioned,  whereby  he  had  full    ^"^  '^^* 
power  and  liberty  to  grant  a  liferent  locality  to  the  pursuer  out 
of  these  estates,  bound  and  obliged  himself,  and  the  heirs^succeed- 
ing  to  him  *  in  the  said  lands  and  barony  of  Carnwath,  and  the 

*  other  lands  and  heritages  contained  in  the  aforesaid^two  deeds 

*  of  entail,  legally  and  validly,  and  on  his  own  proper  costs  and 

*  cbsrges,  to  infeft  and  seise  the  said  Emelia  Ross,  his  promised 

*  spouse,  in  liferent,  during  all  the  days  of  her  life,  after  his 
« decease,  in  case  she  shall  happen  to  survive  him,  but  redeemable 

*  always  in  manner  after  mentioned,'  in  certain  <  parts  and  por- 
'  tions  of  the  aforesaid  lands  and  heritages  contained  in  the  two 

*  deeds  of  entail  herein  before  specified :    And  which  lands  and 

*  others  do  not  exceed  a  fourth  part  of  the  said  tailzied  lands  and 

*  estates,'  conform  to  the  said  deeds  of  entail,  *  in  so  far  as  the  same 
^  are  free  and  unaffected  for  the  time  with  former  liferents,  and 

*  after  deduction  of  the  provisions  allowed  by  the  said  two  tailzies 

*  to  be  settled  by  the  heirs  and  members  of  tailzie  on  their  chil- 
^  dren,  other  than  the  heir  succeeding  to  the  said  tailzied  lands  and 

*  estate,  in  so  Seut  as  the  said  provisions  shall  then  be  vesting ;'  and 
the  locality  was  granted  ^  under  the  conditions  and  restrictions  con- 
'  tained  in  the  said  two  entails;'  and  the  lands  were  to  be  held  by 
the  pursuer  de  me  of  her  husband.     Sir  Charles  farther  *  hereby* 

*  binds  and  obliges  himself  and  his  foresaids  to  warrant  the  said 
'  locality  lands  to  be  good  and  effectual  to  the  said  Emelia  Ross  at 

*  all  hands,  and  against  all  deadly,  as  law  will :  As  also,  he  hereby 

*  makes  and  constitutes  the  said  Emelia  Ross,  during  all  the  days 

*  of  her  lifetime  after  his  decease,  his  lawful  cessioner  and  assignee 

<  in  and  to  the  rents,  maiUs  and  duties  of  the  said  several  lands  and 
^  others  before  mentioned,  provided  to  her  in  liferent  locality  as 
^  aforesaid,  with  full  power  to  her,  immediately  after  his  decease, 
^  lo  possess  the  said  lands,  grant  leases  thereof  for  her  own  lifetime, 
^  upon  the  expiry  of  such  leases  as  shall  be  current  at  the .  said  Sir 
'  Charles  Macdonald  Lockhart's  death,  and  to  do  every  thing  con« 

*  cerning  the  same  which  any  liferenter  may,  by  the  law  of  Scot- 
'  land,  do  in  like  cases.  Moreover,  the  said  Sir  Charles  Macdonald 
^  Lockhart  hereby  binds  and  obliges  himself,  his  heirs,  executors 
<and  representatives  whatsoever,   to  make  payment  to  the  said 

*  Emelia  Ross,  in  the  event  of  her  surviving  him,  of  the  sum  of 

<  L.1200  sterling  money,  in  lieu  of  all  claim  of  any  share  of  his 

*  household  furniture,  and  that  at  the  first  term  of  Whitsunday  or 
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Ixidchart  v. 
I^ockhAit. 

Narntive. 


Martinmas  after  that  event,  with  a  fifth  part  more  of  penalty  in 
case  of  iaiittre,  and  the  legal  interest  of  the  said  principal  sum 
from  and  after  the  said  term  of  peymenty  during <the  non-payment; 
which  liferent,  and  other  provisions  before  written,  granted  to  and 
settled  (m  the  said  Emeiia  Ross,  'she  hereby,  with  consent  fore- 
said, accepts  of  in  full  satisfaction  of  all  teroe  of  lands  and  heri- 
tages, third  or  half  of  moveables,  and  of  every  thing  else  wkioh 
she  can  ask  or  claim  by  and  through  the  death  of  the  said  Sir 
Charles  Macdonald  Lookhart  before  her,  or  which  her  executors 
and  nearest  in  kin  can  claim  and  demand  out  of  his  estate,  in  the 
event  of  her  decease  before  him,  excepting  only  widow's  mourn- 
ings, a  suitable  allowance  for  the  maintenance  of  herself  and 
family,  from  the  day  of  her  husband's  death  until  the  first  temr 
^  of  Whitsunday  or  Martinmas,  being  six  months  thereafter,  and 
her  whole  paraphernalia  or  peculiar  goodsy  to  which  also  she  riiall 
have  a  right  in  the  event  of  her  surviving  her  said  husband/ 
And  she  accordingly  received  such  aliment  from  her  husband'st 
executors,  in  terms  of  this  last  clause. 

It  was  further  expressly  provided  and  declared  by  this  contract,' 
that  the  several  lands  and  other  heritages  before  written,  provided 
to  the  said  Emeiia  Ross  in  liferent  locality  as  aforesaid,  are  and 
shall  be  redeemable  from  her  by  the  heirs  succeeding  to  the  said 
Sir  Charles  Macdonald  Lockhart  in  the  said  tailaied  lands  and 
estates,  at  any  term  of  Whitsunday  or  Martinmas  after  his  de- 
cease, and  that  by  making  payment  to  her  of  an  annuity  of 
L.1200  sterling  money,  yearly,  free  of  all  burdens,  taxations  and 
deductions  whatsoever,  and  that  at  two  terms  in  the  year,  Whit- 
sunday and  Martinmas,  by  equal  portions,  beginning  the  first  half- 
year's  payment  at  the  first  of  these  two  terms,  after  intimation 
made  to  her  of  the  intention  to  redeem  the  said  lands  and  others, 
and  so  forth  half-yearly  thereafter  during  all  the  days  of  her  life, 
with  a  fifth  part  more  of  penalty  in  case  of  failure,  and  the  legal 
interest  of  the  said  annuity,  from  and  after  the  respective  terms  of 
payment  thereof  during  the  not  payment.' 
The  pursuer  was  infeft  in  her  locality  lands  on  25th  September 
1822,  and  her  husband  having  died  on  8th  December  18S2,  he 
was  succeeded  in  his  entailed  estates  by  his  brother,  the  defender, 
who  (according  to  his  statement,  which  the  pursuer  denied)  did  not 
enter  into  possession  of  the  locality  lands  vested  in  the  pursuer  till 
Martinmas  1833.  The  rents  which  became  due  at  Martinmas 
1832  were  paid  to  the  daughters  of  Sir  Charles,  as  his  executors^ 
at  Whitsunday  1833.  On  2d  November  1833,  the  agent  for  the 
defender  addressed  a  letter  in  the  following  terms  to  the  agent  for 
the  pursuer :  *  I  am  directed  by  Sir  Norman  Macdonald  Lockhart 
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<  to  acquaint  yoa,  Ihat  it  is  his  intentiiMi  to  avail  himself  of  the  1  Feb.  lesl 
^  power  of  redemption  of  the  locality  lands  contained  in  his  brother's    ^^^y^' 

*  contract  of  marriage,  by  paying  Lady  Lockhart  the  stipulated  L^^biirt.^* 
^  annaity  of  L.1200  per  annum ;  and  that  he  will  accordingly  make      

*  a  payment  of  L.600  at  the  ensuing  term.'     The  pursuer,  accord*-  ^*^^^ 
ingly,  on  the  2dd  November  following,  received  L«GOO»  of  which 

her  agent,  on  the  same  day,  acknowledged  receipt,  *  being  her  half 
*'  year's  annuity  from  Whitsunday  to  Martinmas  last.'  The  annuity 
was  regularly  paid,  and  receipts  in  similar  terms  granted  at  each 
term  of  Whitsunday  and  Martinmas,  till  Martinmas  1836.  On  dd 
December  of  that  year,  the  agent  for  the  pursuer  addressed  the 
following  letter  to  the  defender's  agent :  <  The  half-year's  rents  of 
^  Lady  Lockhart^s  locality  lands,  due  at  Whitsunday  1833,  have  not 
^  boen  paid.  On  2d  November  1833,  Sir  Norman  gave  notice  that 
'  he  was  to  redeem  the  locality ;  and  accordingly,  on  the  23d  of 
«  that  month,  he  paid  me  L.600,  being  the  half-year's  annuity  till 

*  Whitsunday  1834.     At  that  term  another  sum  of  L.600  was 

*  paid,  being  the  half-year's  annuity  up  to  Martinmas  thereafter, 
«  and  so  on  the  annuity  has  been  paid  at  the  same  terms  ever  since. 
«  The  last  payment  was  at  Martinmas  1836,  which  pays  the  an- 

*  ntdty  to  Whitsunday  next  But  during  all  the  above  period,  the 
«  half-year's  rent  of  the  locality  lands  has  never  been  paid.' 

In  the  subsequent  receipts,  accordingly,  there  was  an  express 
xeservation  of  the  pursder^s  claim  for  the  rents  of  her  locality  lands 
due  at  Whitsunday  1833,  but  which  by  the  leases  were  not  pay»- 
able  till  the  Martinmas  following. 

In  a  late  question  between  .the  defender  and  the  pursuer's  daugh*- 
ters,  the  Court  held  that  her  liferent  infeftment  was  a  burdenwhich 
affected  the  entailed  estate  at  her  husband's  death,  and  that,  in 
terms  of  the  contract  of  marriage,  it  must  be  deducted  from  the 
free  rental  of  the  estate  in  estimating  the  provisions  to  the  daugh- 
ters,  which  was  accordingly  done. 

.  Thereafter,  in  October  1837,  the  pursuer  raised  the  present  ac* 
tion,  concluding  that  the  defender  should  be  ordained  to  produce  a 
state  of  the  rents  uplifted  by  him  for  the  first  half  of  the  crop  and 
year  1883,  and  to  pay  over  the  amount  of  the  same  to  the  pursuer, 
with  legal  interest  from  Martinmas  1833,  when  the  same  became 
]yayable,  or  Otherwise  to  make  payment  of  L.800,  as  the  amount  of 
the  said  free  rents,  with  interest  from  the  said  term. 
..  Shd  maiataitted  that  she  had  right  to  the  rents  of  the  locality 
lands  which  became  due  at  Whitsunday  1 833^  and  that  the  pay<- 
meat  on  2dd  November  following  was  understood  by  her  to  come 
tn  place  of  the  rents  due  at  Martinmas  of  that  year,  although  not 
payable  till  Whitsunday  1834, 
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Pursuer  *s 
rieas. 


1  F«i).  1839.  She  pleaded — 1.  In  virtae  of  her  infeftment  under  her  marriage- 
contract,  the  pursuer  has  right  to  the  rents  due  from  her  locality 
lands  at  the  term  of  Whitsunday  1833,  though  not  payable  till  the 
term  of  Martinmas  following,  as  no  intimation  had  been  made  by 
the  defender  preirious  to  that  term  of  his  intention  to  redeem.  2. 
According  to  the  terms  of  the  pursuer's  marriage^contract,  the  de- 
fender's redemption  of  her  locality  lands  was  applicable  solely  to 
the  rents  due  at  the  term  of  Martinmas  1833,  and  for  the  future, 
but  could  not  apply  to  the  rents  already  become  due  at  the  term  of 
Whitsunday  preceding,  although  at  the  time  of  the  redemption 
they  were  still  unpaid. 


Defender's 
Pleas. 


In  defence,  it  was  maintained,  that  as-  Sir  Charles  survived  Mar- ' 
tinmas  1832,  the  then  current  half-year's  rent  of  his  entailed  estate, 
including  the  locality  lands,  became  the  property  of  his  executors^ 
and  the  pursuer  was  consequently  precluded  from  any  benefit  from 
her  locality  lands  at  Whitsunday  1833.     Before  the  arrival  of  the 
iirst  term,  (viz.  Martinmas  following,)  at  which  she  could  draw  any 
lent  from  them,  the  defender  had  availed  himself  of  the  power  of 
redemption,  and  substituted  the  annuity  in  their  place,  and  she  was 
not  therefore  entitled  both  to  the  locality  rents  and  the  half  yearns 
annuity  from  Whitsunday  to  Martinmas  1833,  more  especially  as 
«he  received  aliment  from  the  executors  till  that  term.     The  na- 
ture and  terms  of  the  receipts  preemded  the  pursuer  from  making 
her  present  demand,  her  success  in  which  would  thus  entitle  her  to 
a  triplicate  payment,  first,  as  aliment,  secondly,  as  rents,  and  thirdly, 
as  annuity.     The  defender  pleaded^^l.  Upon  the  footing  on  which 
the  pursuer's  annuity  was  uniformly  paid  and  accepted,  and  under 
the  terms  of  the  acknowledgments  granted  therefor,  the  pursuer  is 
precluded  from  demanding  the  locality  rents  at  Martinmas  1833. 
2.  The  annuity  in  question  being  a  substitute  for  the  rents  of  the 
lands  allowed  to  be  thus  redeemed,  must  be  held  to  come  in  place 
of  the  rents  that  would  have  been  drawn  at  the  respective  terms  of 
payment    Surrogatum  sapit  naturam  ejus  in  cujus  locum  surro- 
gatur.    3.  The  pursuer  having  received,  or  been  entitled  to,  ali- 
ment from  her  husband's  estate  down  to  Martinmas  1833,  is  not 
entitled  to  draw  from  the  defender,  or  the  entailed  estate,  any 
further  sum  than  she  actually  received  at  that  term. 


T^ord  Ordi- 
nary's Inter- 
lucutor. 


The  Lord  Ordinary  (27th  November  1838)  pronounced  the  fol- 
lowing interlocutor : 

^  The  Lord  Ordinary  having  heard  parties'  procurators,  and  con- 
.<  sidered  the  closed  record  and  process,  finds,  that  the  redemption 
*  of  the  pursuer's  right  of  locality,  efTccted  by  the  defender's  intima- 
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*  tion  of  the  2d  of  November  ISSS,  and  in  virtue  of  which  the  an-  1  Feb.  \B^: 

*  nuity  libelled  has  since  been  paid,  applied  to^  and  included  the  i^^j^^*^^ 

*  half-year's  rents  of  the  locality  lands  legally  due  at  Whitsunday  Lockbart.  ' 

*  1833,  being  the  half-year's  rent  now  pursued  for;  and  therefore 
^  sustains  the  defences,  assoilzies  the  defender  from  the  conclusions 

*  of  the  action,  but  finds  no  expenses  due,  and  decerns.' 

Note. — *  As  the  terms  of  the  intimation  given  by  the  defender,'  ^^^' 

*  on  the  2d  November  1833,  are  quite  general,  and  the  effect  of 

*  the  redemption  contemplated  was  to  substitute  an  annuity  for  a 

*  liferent  of  certain  lands,  some  attention  is  required,  in  order  to 

*  determine  the  precise  period  from  which  the  redemption  was  to 

*  take  effect ;  but  on  considering  the  nature  of  the  liferent,  the 
^  provisions  of  the  marriage-contract,  the  date  of  the  intimation, 

*  and  the  manner  in  which  it  was  accepted  and  acted  upon,  the 

*  Lord  Ordinary  is  satisfied  that  the  transaction  must  be  held  to 

*  embrace,  and  must  have  been  understood  as  embracing  the  half-^ 

*  year's  rent  now  in  dispute. 

<  By  the  marriage-contract,  the  pursuer  was  entitled  to  a  liferent 

*  of  certain  parts  of  the  estate  of  Carnwath ;  but  as  the  half-yearly 

*  rents  of  the  estate  were  not  exigible  from  the  tenants  until  half' 
f  a-year  after  the  legal  terms  when  they  became  due,  the  conse-^ 

*  qaent  postponement  of  the  beneficial  exercise  of  the  pursuer's* 

<  right  was  contemplated  and  provided  for.     She  was  by  the  mar-^ 

*  riage-contract  entitled  to  aliment  from  her  husband's  general  re-- 
^  presentatives,  not  merely,  as  in  the  usual  case,  until  the  first  ternv 

*  after  his  decease,  but  *  until  the  first  term  of  Whitsunday  or 
^  Martinmas,  being  six  months  thereafter.'     For  instance,  as  the 

<  late  Sir  Charles  Lockhart  died  on  the  8th  December  1832,  the* 
^  pursuer  was  entitled  to  the  half-year's  locality  rents  legally  due  at 

*  Whitsunday  1833 ;  but  as  these  rents  could  not  be  drawn  till  the 
'  following  Martinmas,  the  marriage-contract  provided  for  her  ali- 

<  ment  until  the  last  term,  and  it  was  not  denied  at  the  debate  thai 

*  she  bad  accordingly  drawn  that  aliment 

*  Then,  again,  the  clause,  giving  the  option  of  redeeming  to  the 

<  heir,  provided  that  the  liferent  should  be  redeemable  at  any  term 

<  of  Whitsunday  or  Martinmas  after  Sir  Charles'  death,  and  ^  that  ' 
*<  by  making  payment  of  an  annuity  of  L.1200,  payable  at  Whit<* 

<*  Sunday  and  Martinmas,  beginning  the  first  half-year's  payment  at 
**  the  first  of  tliese  terms  after  intimation.*     From  this  it  is  clear,  that> 

<  the  uridow  was  not  entitled  to  draw  any  payment  of  the  annuity^: 

*  until  the  very  term  at  which,  but  for  the  commutation,  she  would 

*  have  drawn  the  rents  from  the  tenants.     Whitsunday  being  the 

*  first  term  after  her  husband's  deatli,  the  heir  might  have  redeemed 

<  at  that  term ;  aad.it  is  undeniable,  that  an  intimation  then  given. 

*  would  have  been  a  good  exercise  of  the  heir's  right,  to  the  effect* 
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'  of  redeeming  the  whole  of  the  puiteuePs  liferent  interest,  inda- 

*  ding  the  rents  legally  due  at  Whitsunday,  though  it  would  not 

<  have  bound  him  to  pay  the  first  hal£*year'8  annuity  till  the  next 

<  term  after  intimation,  viz.  Martinmas  following. 

*  Now,  it  is  true,  the  intimation  was  not  given  at  Whitsunday ; 

*  it  was  not  given  till  the  2d  of  November,  a  few  days  before  Mar- 

<  tinmas ;  and  possibly,  on  a  strict  construction  of  the  marriage- 

*  contract,  die  pursuer  might  not  have  been  bound  to  receive  that 

<  intimation  as  applicable  to  the  rents,  to  which  her  right  had 

<  vested  at  the  Whitsunday  preceding.  But  she  did  not  reject  the 
^  intimation  in  that  particular ;  on  the  contrary,  she  accepted  it, 

<  and  accordingly  received  payment  of  a  half-year's  annuity  at 
^  Martinmas, — a  payment  which  could  not  have  been  tendered  on 

*  the  one  band,  or  received  on  the  other,  except  on  the  footing  of 
^  the  intimation  being  a  good  intimation  in  regard  to  the  rents  doe 
'  at  the  preceding  Whitsunday.  If  it  had  been  considered  by 
'  either  party  as  an  intimation  operating  only  from  Martinmas,  and 

<  embracing  only  the  locality  rents  legally  due  at  and  from  Mar- 

<  tinmas,  there  eould  have  been  no  payment  of  annuity  on  it  till 

<  Whitsunday  1834.     Accordingly,  the  first  receipt  given  for  the 

<  payment  made  at  Martinmas  1833,  bears  to  be  for  annuity  <  from 
<(  Whitsunday  to  Martinmas  last,'  and  similar  receipts  were  given 

<  for  the  following  terms'  annuities,  until  dlst  May  1836,  when  the 

*  views  now  maintained  seem  to  have  been  suggested  to  the  por- 

<  suer  or  her  advisers;  and  during  the  whole  of  that  time,  the  de- 

*  fender  was  allowed  to  retain  unchallenged  the  locality  rents  due 
^  at  Whitsunday  1833,  which  he  had  drawn  from  the  tenants  at  the 
^  Martinmas  following. 

*  In  these  circumstances,  the  Lord  Ordinary  is  of  opinion,  that 
*'  the  transaction,  as  explained  and  acted  on  by  the  parties,  must  be 

<  held  to  apply  to  the  whole  of  the  pursuer's  interest  in  the  locality 

*  lands  accruing  from  the  date  of  her  husband's  death,  and  conse- 
'  quently  to  include  the  half-year's  rents  now  pursued  for.' 


Opinion  of 
Court. 


The  pnrsuer  reclaimed.     At  advising. 

Lord  GtUiei.— *I  really  think  this  interlocutor  must  be  altered. 
I  have  very  anxiously  considered  this  case,  and  have  found  diffi- 
culty in  being  able  to  reconcile  myself  to  the  interlocutor  and  note 
of  the  Lord  Ordinary,  and  I  think  his  judgment  must  be  altered; 
and  I  shall  now  state  the  grounds  on  which,  in  my  opinion,  it  must 
be  altered.  There  are  two  things  quite  clear  in  the  contract  of 
marriage :  the  first  is,  the  settlement  of  the  locality  lands  in  liferent 
on  Miss  Emelia  Ross  as  she  is  called  in  the  antenuptial  contract; 
and  then,  secondly,  there  follows  this  clause,  that  the  husband 
^  hereby  makes  and  constitutes  the  said  Emelia  Ross,  during  all 
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the  days  of  her  lifetime  after  bis  decease,  his  lawful  cessioner  and  1  Pei>.  I83ft 
assignee  in  and  to  the  rents^  maills  and  duties  of  the  several  lands    ^*^n^^^ 
and  others  before  mentioned,  provided  to  her  in  liferent  locality  xlockbMl'' 

as  aforesaid,  with  full  power  to  her,  immediately  after  his  deciBase^      

to  possess  the  said  lands,  grant  leases  thereof  for  her  own  lifetime^  c^*"^"  ^ 
upon  the  expiry  of  such  leases  as  shall  be  current  at  the  said  Sir 
Charles  Macdonald  Lockhart's  death,  and  to  do  every  thing  con* 
oerning  the  same  which  any  liferentrix  may  by  the  law  of  Soot- 
land  do  in  the  like  cases/ 
This  contract  thus  eaqpressly  contains  k  declaration,  that  from  the 
moment  of  her  husband's  death  she  should,  enter  into  the  civil  pos*- 
session  of  the  locality  lands*     Her  husband  dies  in  December  1832^ 
and  consequently  the  half-year's  rent  payable  at  the  subsequent 
Wbttsonday  is  due  to  her ;  for  I  do  not  care  when  it  was  declared 
payable,  or  that  the  term  of  payment  was  postponed  for  six  months 
after  the  legal  term.     It  was  vested  in  her ;  and  can  there  be  a  doubt 
that  she  was,  by  the  assignation  in  the  marriage- ecu  tract,  entitled 
to  that  half-year's  rent  which  was  due  at  Martinmas  1882,  when- 
ever  it  was  payable  ?  She  was  then  in  the  civil  possession  of  the 
rents,  and  therefore  she  had  a  right  by  the  contract  to  the  rents 
then  due;  which,  bad  she  then  deceased,  woold  haVe  gone  to  her 
executors,  or  had  there  been  no  marriage-contract,  his  executori 
would  have  had  right  to  them.     Then,  my  Lord,  there  is  the  clause 
as  to  the  redemption  of  her  liferent,  which  is  quite  cleto.     It  is  in 
these  terms:  (His  Lordship  read  the  clause  of  redemption  in  the 
contract)     Now,  my  Lord,  I  cannot  read  this  clause-  as  the  de«> 
fiender  does,  but  I  think  it  is  as  cleat  as  words  can  make  it,  that  if 
the  intimation  to  redeem  was  properly  made  before  Martinmas, 
(which  it  was,)  the  widow  became  entitled  to  the  annuity,  as  a  sur- 
rogatum  for  the  rents  due  at  that  term  of  Martinmias ;  but  I  cannot 
see  bow  this  clause  is  to  take  from  her  the  right  to  the  rents  due 
before  intimation,  and  which  are  assigned  to  her  by  the  contract^ 
immediately  from  her  husband's  death,  and  which  she  was  entitled 
to  draw  till  the  intimation  of  redemption.     Thus,  in  short,  one  clause 
of  the  contract  provides  her  in  a  right  to  the  rents  due  at  Whit* 
annday  1833,  and  another  gives  her  a  right  to  the  annuity,  as  a 
aurrogatum  for  the  rents  due  at  Martinmas  following.     Upon  what 
ground,  then,  is  the  heir  of  entail  to  be  freed  and  relieved  from  the 
payment  of  this  half-year's  rent?  The  clause  has  beeil  referred  to  by 
which  she  ia  entitled  to  an  aliment,  and  it  has  been  atgued  that  she 
thereby  got  what  she  is  now  claiming.     The  clause  is  these  terms  t 
(  Here  his  Lordship  read  the  clause. )    I  cannot  agree  with  the  strange 
mode  of  interpretation  which  the  Lord  Ordinary  has  ascribed  tQ 
this  clause.     It  is  Sfud  that  Sir  Charles  provided  her  in  an  aliment 
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I  Feb.  ldS9.  for  six  months  subsequent  to  the  term  of  Whitsunday  or  Martinmas 
after  his  death.  This  is  very  true,  and  was  very  natural,  because 
the  rents  of  the  locality  lands  were  postponed  for  six  months  after 
the  legal  term  of  payment ;  and,  therefore,  the  locality  did  not  im« 
mediately  come  into  existence.  But  does  it  affect  her  right  to  those 
rents  that  were  due  to  her  at  Whitsunday  1883,  in  virtue  of  the  as« 
signation  in  the  contract,  that  she  is  also  entitled  to  an  aliment  ?  It 
has  not  been  stipulated  that  she  was  merely  to  be  entitled  to  the 
aliment;  and  I  think  he  would  have  been  dealing  very  harshly  with 
his  wife  if  he  had  provided  her  merely  with  the  aliment.  If  the  ques- 
tion had  been  one  of  doubt  as  to  the  intention  of  the  parties,  it  might 
perhaps  have  been  very  natural  to  scout  any  such  idea  that  she  was 
to  get  both  the  aliment  and  the  locality ;  but  I  do  not  wish  to  im- 
pinge upon  that  intention  by  the  inference  I  draw.  1  have  no 
doubt,  but  that,  for  the  most  ingenious  and  powerful  reasons  stated 
by  the  Lord  Ordinary,  they  might  have  drawn  their  contract  in  dif- 
ferent terms.  That  is  very  possible  if  it  had  been  brought  under 
the  view  of  the  parties ;  but  it  is  not  done ;  and  on  the  whole  1  think 
that  the  pursuer  is  entitled  to  the  half-year's  rent  due  at  Whitsun- 
day 1833. 

Lord  President. — I  am  of  the  same  opinion.  As  to  what  has 
been  said  about  the  aliment,  it  is  eitlier  due  by  law  or  contract  on 
the  husband's  decease,  and  Is  not,  properly  speaking,  due  to  the  widow 
herself,  but  is  given  for  the  maintenance  of  her  late  husband's  family; 
and  if  he  had  left  half-a-d6zen  of  children  by  a  former  marriage^ 
the  widow  would  have  been  bound  to  maintain  them,  so  it  cannot 
be  brought  into  view  here.  I  concur  in  the  other  reasons  stated  by 
Lord  Gillies. 

Lord  Mackenzie. — This  action  has  no  relation  to  the  question 
or  amount  of  aliment,  but  is  brought  merely  for  the  payment  of 
the  half-year's  rent  of  the  locality  lands  as  due  at  Whitsunday  1833; 
and  the  sole  question  is,  whether  the  pursuer  has  or  has  not  a  right 
to  recover  this  sum,  or  if  the  defender  is  entitled  to  absolvitor? 
Now,  unquestionably,  she  once  had  a  right  to  that  half-year's  rent, 
and  it  is*  not  to  be  wondered  at  that  she  should,  seeing  she  was  in- 
feft  by  a  regular  and  solemn  instrument  of  sasine  in  these  locality 
lands,  in  virtue  of  the  marriage-contract ;  and  her  husband  having 
died  before  Whitsunday  1833,  no  doubt  the  right  to  that  half-year's 
rent  vested  in  her.  The  right  vested,  and  it  did  not  signify  when  the 
rent  was  declared  payable;  but  the  right  to  these  rents  having 
Vested  in  her,  and  they  being  payable  long  before  this  present  time, 
and  as  the  defender  has  received  payment  of  them,  he  is  bound  to 
account  for  them  to  the  pursuer,  unless  he  can  show  very  strong 
and  substantial  reasons  for  not  doing  so.     It  is  said  that  she  was 
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endtled  to  aliment  for  more  than  the  usoal  time,  viz.  for  six  months  1  F<:b.  1839. 
lifter  the  Whitsanday  or  Martinmas  subsequent  to  her  husband's     ''''^y^^ 
death.     This  is  very  true ;  but  what  effect  has  this  upon  her  right  L^.^hart.*'' 
to  the  rent  ?  It  cannot,  and  did  not  effect  or  prevent  it  from  vest-      - — 
ing,  and  is  nothing  to  the  case  either  one  way  or  another,  wbe-  q^^*^^^^ 
ther  she  got  the  rent  or  the  annuity  along  with  the  aliment.     The 
rent  vested  in  her,  and  she  had  right  to  it  at  Whitsunday  1888; 
and  although  the  tenants  delayed  payment,  or  the  leases  had  fallen, 
that  did  not  affect  her  right  to  these  rents.     As  I  consider,  there-' 
fore,  that  she  was  to  be  entitled  to  the  locality  rents,  over  and  above 
the  aliment,  I  accordingly  lay  aside  what  has  been  said  with  regard 
to  it,  as  not  bearing  on  the  case.     But  it  is  said,  that  although  she 
had  a  perfect  right  to  these  rents  at  one  time,  that  right  has  been 
taken  away,  and  she  has  been  denuded  thereof  by  the  exercise 
of  the  right  of  redemption.     This  is  the  only  solid  plea  of  the 
defender ;  but  how  was  the  power  of  redemption  exercised  ?  The 
danse  is  in  these  terms :  (his  Lordship  here  read  the  clause.)     Now, 
it  is  plain  that  it  is  not  the  rents,  but  the  lands  which  are  redeem* 
able  at  either  Whitsunday  or  Martinmas,  and  then  not  by  payment 
of  a  slump  sum  out  and  out,  but  by  payment  of  an  annuity  of 
L.1200  for  them.     The  annuity  is  the  price  of  the  redemption, 
and  that  redemption  is  to   be   by  intimation.     The  redemption 
and  the  intimation  are,  in  my  opinion,  one  and  the  same  thing, 
and  may  be  made  at  any  term  of  Whitsunday  or  Martinmas. 
Now,  was  there  any  redemption  as  for  the  half-year's  term  at  Whit- 
sunday 1838?  Unquestionably  not;  for  as  there  was  no  intimation^ 
the  pursuer  stood  as  liferentrix  at  that  term,  and  had  a  vested  right 
to  the  rents  then  due,  when  the  intimation  was  made  in  November 
1838.    Plainly  the  utmost  effect  of  that  intimadon  was  to  give 
effect  to  the  redemption,  as  at  any  term  ^f  Whitsunday  or  Martin-* 
mas  sabsequent*     Is  there  any  provision  in  the  contract,  that  inti- 
madon  in  November  1833,  or  at  any  one  term,  is  to  take  away  her 
fight  to  the  rents  due  and  vested  in  her  at  Whitsunday  preceding  ? 
I  see  none,  and  consequently  I  see  no  question  here.     The  inti- 
mation had  no  such  effect,  but  merely  affected  the'  rents  due  in 
fiituro,  and  had  no  retrospective  effect  on  the  rents-  which  had  ac- 
crued and  already  vested.     The  answer  of  the  Lord  Ordinary  is, 
that  somehow  or  other  it  was  the  understanding  of  the  parties 
that  her  right  to  these  rents  must  have  been  discharged ;  and  that, 
from  die  terms  of  the  receipts  and  other  circumstances,  he  was 
bound  to  hold  this,  as  if  the  intimation  had  been  made  at  the  pre- 
vious term;  and  that,  as  the  pursuer  had  taken  payment  of  the  an- 
nuity at  Martinmas  1883,  that  implies  that  the  rents  due  at  Whit- 
sunday were  included  in  the  annuity,  and  he  states  his  reasons  in 
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the  note.  I  cannoti  however,  go  along  with  him  on  this  point. 
Nothing  of  the  kind  seems  to  have  been  in  the  view  of  the  parties; 
and  even  if  it  was,  it  was  an  erroneous  view;  for  it  does  not  follow 
by  necessary  implication,  nor  is  the  meaning  of  the  contract  so  clear, 
that  you  most  impote  it  to  be  her  understanding  that  the  annuity 
paid  at  Martinmas  1833  was  in  lieu  of  the  rents  due  at  Whitsun- 
day preceding.  Am  I  to  understand  that  the  liargdn  aflected  a 
rightalready  vested  in  her?  Indeed,  my  guess  of  the  meaning  of  tho 
parties  is,  thatshe  understood  that  she  had  a  right  both  to  the  one 
and  the  other, — to  her  rents  which  had  already  accrued  and  vested 
at  Whitsunday, — and  to  her  annuity  paid  in  virtue  of  the  power  of 
redemption  at  Martinmas.  Nor  could  the  counsel  for  the  defender 
answer  me  the  question,  though  he  maintained  it,  whether,  if  ahe 
had  died  after  the  intimation  was  given,  but  before  the  Martinmas, 
the  right  to  the  annuity  would  have-  vested  in  her  executors  ?  I 
cannot  hold  it  to  have  been  the  necessary  understanding  of  the 
parties^  that  provided  indmation  had  not  been  made  till  Mardmnas 
in  any  year,  that  the  annuity  paid  in  consequence  must  be  held  to 
have  been  imputed  to  the  rent  due  at  the  term  previous,  when  no 
intimation  was  ever  made.  It  would  be  a  great  deal  too  strong"  to 
hold  this.  I  think,  then,  that  she  has  a  right  to  the  rents  doe  at 
Whitsunday  1833,  and  there  is  no  proof  of  any  renunciation  by  her 
of  that  right  I  go  no  deeper  than  this,  and  give  no  opinion  as  to  the 
question,  which  is  not  free  from  difficulty,  viz.  what  would  have 
been  the  efifect  if  the  redemption  had  been  intimated  at  the  first 
term  of  Whitsunday  after  the  husband's  death,  as,  in  point  of  fact, 
there  was  no  such  intimation  ? 

The  Couftj  accordingly,  *  alter  the  iuterlocator  reclaimed  against, 

*  and -find  that  the  r^its  of  the  locality  lands^  doe  at  Whitsunday 

<  1833,  vested  in  the  pu^uer  and  were  not  redeemed^  and  remit  to 

<  the  Lord  Ordinary  to  ascertain  the  amount  of  the  said  rents,  and 

*  to  proceed  further  in  the  case  as  to  his  Lordship  shall  seem  just, 

<  but  find  no  expenses  due.' 


Lord  Ordinary,  FvBtrttm* 
n.  M*NeiU,  Neaoes. 
N.  Clerk. 


Act.  i>iflM  <ifFac.  (Sop**)  O,  Roatjumor.  Alti 

A.  Storie,  W.  S.  and  Cwingham  i  Beli,  W.  S.  Agent% 

C.  G.  R. 
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SECOND  DIVISION. 

Mo.  LXVI.  Ut  February  1839. 

JOHN  IRVING,  W.  S.  ahd  Others,  (Donaldson's 

Trustees,) 
against 

Lieutenant-General  FORBES  and  Others,  his  Tenants. 

Sertitudb. — Confusion. — Tkt  proprietor  of  a  dominant  tenement 
haoing  pwrchaud  the  semieni,  and  posoeued  both  by  unlimited  titles 
fits  nearly  thirty. years^  and  tkeree^ier  disponed  tliem  to  different 
perwonsj  the  dominant,  with  parts  and  pertinents,  but  without  an 
express  grant  of  servitude, — held,  when  the  conveyance  was  recent, 
that  an  averment  of  immemorial  possesdon  of  a  right  of  servitude 
by  the  purchaser  of  the  dominant,  his  authors  and  predecessors,  was 
not  relevant  to  establish  such  right  in  his  favour,  he  not  being  en^ 
titled  to  found  on  the  possession  of  his  author,  when  proprietor  of 
both  tenements. 

In  1806  the  lands  and  barony  of  fiarras,  comprehending  the  Narrative. 
BKiir  of  Barras,  were  purchased  by  the  curators  of  the  late. Lady 
Cniwiilin,  who  had,  previous  to  that  purchase,  been  in  possession  of 
the  estate  of  Dunnottar,  to  which  she  had  succeeded  in  1602,  as 
heiress  in  fee-simple  to  her  father,  the  late  Alexander  AUardyce,  Esq. 
She  conttnued  in  possession  of  both  estates  till  her  death,  after 
wbicii  they  were  sold,  in  1835,  by  Mr  Aleacander  Hunter,  W.  S. 
the  trostee  appointed  by  her  in  a  trostrdisposition  and  deed  of 
setdeBsent.  The  lands  of  Barras,  comprehending  the  moir  and 
part  of  Dunnottar,  were  acquired  by  the  pursuers,  and  the  other 
pwtions  of  Dunnottar  by  the  defender,  Lieutenant-General  Forbes. 
The  latter  included,  inter  alia,  the  lands  of  Upper  and  Nether 
Criggte,  which  lie  adjacent  to  the  muir  of  Barras,  and  were  dis* 
poned,  <  with  whole  parts,  pendicles  and  pertinents  of  the  same,' 
but  without  any  express  grant  of  any  right  of  servitude  in  tiie 
muir*  Neither  was  the  disposition  of  Barras  expressly  burdened 
with  such  right 

The  present  action  of  declarator  was  brought  by  the  pursuerH^ 
to  have  it  found  and  declared,  that  the  muir  of  Barras  has,  from 
time  immemorial,  formed,  and  still  forms,  a  constituent  part  of  die 
estate  of  Barras,  and  that  the  tenants  on  that  estate  have  always 
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1  Feb.  1839.  had  the  exclusive  right  of  pasturage,  and  of  casting  feal  and  divot 
thereon.  In  defence,  it  was  maintained  by  Lieutenant-General 
Forbes,  and  his  tenants  in  the  Criggies,  that  in  favour  of  these 
lands  there  exists,  and  has  existed  immemorially,  a  right  or  servi- 
tude of  common  pasturage  and  of  feal  and  divot  over  the  muir  of 
Barras,  in  virtue  of  which  he,  his  authors  and  predecessors  in  these 
lands,  and  the  tenants  thereof,  have,  for  a  period  beyond  the  me* 
mory  of  man,  and  the  years  of  the  long  prescription,  peacefully 
enjoyed  this  servitude. 


Donaldson's 
Trustees  v. 
Forbes  and 
Others. 

Marrative. 


Lord  Ordi- 
nary's Inter- 
locutor* 


Note. 


The  Lord  Ordinary  (Idth  November  1838)  pronounced  this  in- 
terlocutor, with  the  annexed  note : 

<  The  Lord  Ordinary  having  considered  the  closed  record,  and 
beard  parties'  procurators  thereon,  and. made  avisandum,  in  re- 
spect of  the  absolute  and  unqualified  tierms  of  the  title,  byt  which 
the  pursuers  and  their  author.  Lady  Cassillis's  trustee,  acquired 
right  to  the  lands  and  barony  of  Barras,  previously  held  by  Lady 
Cassillis  and  her  trustee  in  fee-simple,  finds  the  conclusions  of 
the  summons  relevant  and  duly  sustained  by  the  titles  of  property 
produced :  Finds,  that  the  defender.  General  Forbes,  deriving  his 
title  from  the  same  author,  previously  in  possession  of  both  sub- 
jects of  property  during  many  years,  which  title,  while  it  refers 
to  the  disposition  of  the  lands  of  Barras  previously  granted  to  the 
pursuers,  bears  also,  in  express  terms,  that  the  lands  conveyed  to 
the  said  defender  are  bounded  by  the  muir  of  Barras,  has  not  set 
forth  in  this  record  any  averments  of  fact  relevant  or  sufficient  to 
establish  in  fitvour  of  him,  or  of  the  lands  acquired  by  him,  any 
right  of  servitude  over  the  said  muir  of  Barras,  forming  part  of 
the  barony  of  Barras  :  Finds,  that  no  relevant  case  has  beea  set 
forth  in  this  record,  for  establishing  against  tlie  pursuers  any  right 
of  occupancy  of  the  said  muir  of  Barras  in  favour  of  the  tenants 
generally  appearing  as  defenders,  in  virtue  of  their  leases,  and 
during  the  subsistence  thereof;  and  that  no  special  case  has  been 
stated  in  behalf  of  any  particular  tenant,  founded  on  the  terms  of 
his  lease,  relevant  to  vest  in  him  a  legal  right  such  as  that  claimed 
against  the  pursuers,  as  onerous  purchasers  of  the  lands  of  Barras : 
Therefore  repels  the  defences,  and  finds,  decerns  and  declaces  jn 
terms  of  the  conclusions  of  the  libel :  Finds  the  defenders  liable 
in  expenses,  and  remits  the  account,  when  lodged,  to  the  Auditor 
to  be  taxed.' 

Note. — *  The  Lord  Ordinary  cannot  say  that  he  sees  much  doubt 
or  difficulty  in  this  case.  If  the  barony  of  Barras  and  the  hinds 
of  Dunnottar,  acquired  by  the  defender,  had  continned.tQ  stand  in 
different  proprietors,  and  the. parties  in  this  cause  had  so  derived 
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their  titles  from  different  authors,  there  might  hare  been  rele-  I  Feb.  1639» 
yaDcy  in  the  defender's  averments  of  an  immemorial  possession  ^^^f^ 
by  his  ottihar  and  his  tenants  of  the  right  of /servitude  claimed.  Trustees  v. 
Bat  Miss  Allardyee  being  previously  proprietor  of  Dunnottar,  ac-  ^^^  "*^ 
quired  by  purchase,  in  1808,  the  lands  of  Barras,  expressly  com^  -f~  . 
prehending  the  muir  of  Barras.  Putting  tenants  out  of  the  qnes*  ^°^' 
Uon  as  to  any  temporary  right  remaining  to  them,  where  can  the 
doubt  be,  that,  in  the  person  of  Miss  Allardyee,  there  could  be  no 
servitude  subsisting  in  favour  of  herself,  as  proprietor  of  Dunnottar, 
agahut  herself,  as  proprietor  of  Barras  ?  She  held  both  eMtatet  in 
fse^simpk ;  and  she*  and  her  trustees  So  held  them  for  twenty- 
seven  years,  at  the  end  of  which  Barras  was  sold  to  the  pursuers, 
and  a  portion  of  Dunnottar  to  the  defender.  As  she  and  her 
trustee  might  do  with  either  what  they  pleased,  the  only  question 
is.  What  was  by  legal  deed  given  to  the  one  and  to  the  other? 
The  title  of  the  pursuers  is  absolute,  and  it  was  first  granted ;  and 
as  it  is  expreedy  referred  to  in  the  disposition  to  the  defender,  he 
must  be  presumed  to  have  known  its  terms.  The  title  of  the  de- 
fender bears  an  express  boundary  in  perfect  agreement  with  that 
of  the  pursuers,  and  it  contains  no  grant  of  any  right  of  servitude. 
His  being  first  infeft,  therefore,  can  be  of  no  moment;  neither 
can  the  clause  of  parte  and  pertinents  avail  him.  If  he  had  been 
in  possession  on  that  title  for  forty  years,  and  could  then  aver  un- 
interrupted possession  of  a  servitude  for  that  period,  (which  is 
what  Erskine  speaks  of  in  ii.  9.  16,)  it  would  be  a  relevant  aver- 
ment on  a  sufficient  titl^ ;  but  the  question  here  arises  while  the 
rights  of  the  parties  are  in  nudis  finibusof  their  titles  respectively ; 
and  the  very  utmost  of  the  defender's  averment  is,  that  there  for-  . 
merly  was,  by  custom  and  use  merely,  a  servitude  enjoyed  by  the 
oceupiers  of  what  are  now  his  lands  over  the  muir  of  Barras,  and 
that  Lady  Cassillis,  when  she  became  proprietor  of  both  sets  of 
lands,  may  have  allowed  her  own  tenants,  even  after  new  leases 
were  g^nted,  (though  without  any  special  clauses  to  that  effect,) 
still  to  use  the  puir,  as  she  might  herself  have  used  it,  if  she  had 
made  no  new  leases,  but  had  possessed  the  lands  herself.  It  is 
material,  however,  that  this  is  not  a  question  with  Lady  Cassillis 
or  her  trustee.  It  is  conceivable,  that  if  ^Ae^  had  induced  the 
defender  to  purchase  in  a  reliance  on  such  a  possession  by  the 
tenants,  and  if  he  could  show  that  be  really  did  rely  on  it,  he  might 
possibly  have  a  probable  case  of  damages  or  otherwise  against 
them ;  but  tbb  is  a  question  of  property  with  an  onerous  purchaser 
from  afee'simple  proprietor.  In  such  a  question,  the  Lord  Ordi- 
nary thinks  that  the  doctrine  of  Erskine,  ii.  9.  36,  is  sound  gene- 
rally, that  even  a  known  servitude  may  be  extinguished  confu- 
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1  iSeb.  1639.  then  the  property  is  not  reclaimed,  bat  sold  in  two  portions,  and 
disponed  under  the  descriptions  in  the  original  Utles,  with  all  rig^tSi 
&c.  I  do  not  think  that  a  singular  successor  is  to  be  excluded 
from  the  benefit  of  the  servitude. 

Lard  Gtenlee. — As  to  the  bounding  charter,  the  fact  of  Dunnot* 
tar  being  bounded  by  the  muir  is  admitted ;  and  I  do  not  know  if 
it  is  very  material  whether  we  are  to  consider  it  a  bounding  char- 
ter or  not  I  did  not  myself  advert  to  it,  but  just  took  the  finct  as 
it  was  stated.  1  see  no  ground  sufficient  for  making  an  alteration 
on  the  interlocutor  of  the  Lord  Ordinary.  He  founds  on  the  ge- 
neral rule,  that  even  a  known  servitude  may  be  extinguished  con- 
fusione,  when  the  proprietor  of  the  dominant  and  the  servient  te- 
nements comes  to  be  the  same ;  but  he  was  quite  aware  that  Aat 
rule  cannot  be  universal.  He  refers  to  what  is  stated  by  Mr  Bell, 
which  seems  to  be  a  well-founded  principle.  The  most  likely  case 
for  continuing  a  servitude  after  both  dominant  and  servient  tene- 
ments have  been  acquired  by  the  same  proprietor,  is  where  he  hoMs 
them  by  separate  titles.  If  Barras  had  been  acquired  by  a  difFerent 
title  from  Dunnottar,  and  Lady  Cassillis  had  kept  them  separate — 
as  an  entailed  proprietor  may  buy  the  servient  tenement  and  nf»t 
put  it  in  the  entail— she  might  be  said  to  divide  herself  into  two 
persons,  and  not  to  sink  the  servient  in  the  dominant  tenement,  but 
keep  them  distinct;  but  here  there  is  nothing  of  the  kind.  If 
I  go  back  to  the  old  rights  of  Barras,  it  was  not  acquired  by  sepa- 
rate titles,  but  was  held  on  one  universal  title  with  the  lands  of 
Dunnottar ;  and  then  I  do  not  see  how  the  servitude  cannot  be  said 
to  be  extinguished  confusione,  unless  something  further  were  stated 
than  has  been  stated ;  for  there  is  no  written  title  of  the  servitude 
— nothing  alleged  as  to  any  written  acknowledgment,  but  a  mere 
vague  general  allegation  of  immemorial  possession  of  pasturage. 
If  the  General  had  been  excluded  by  Donaldson's  trustees,  and 
were  bringing  a  declarator  of  his  alleged  right,  he  would  make  but 
a  bad  figure  if  he  said  nothing  more  than  he  has  said  here.  As  I 
do  not  consider  that  much  has  been  founded  on  by  the  Lord  Ordi** 
nary  on  the  bounding  charter,  I  am  for  adhering  to  the  interlocutor 
as  it  stands. 

Lord  Justice^Clerk  absent. 

The  Court  accordingly  adhered^  with  additional  expenses  against 
the  defenders. 


Judgment. 


Lord  Ordinary,  Mmeniff.       Act.  Dean  of  Foe.  fBape^J  Andenotu       Alt. 
Mmuv,        John  Irving^  W.  S.  and  Flmmg  ^  JohntUm,  W.  S.  Afents, 


G. 
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FIRST  DIVISION. 

No.  LXVIL  2d  February  1839. 

Captain  MALCOLM  MCNEILL  and  Others 

againsi 
NORMAN  LOCKHART,  W.  S. 

PftOCESa. — JUDICATUKE    ACT. —  ReMIT   OB   CONTINGENTIAM. — 

Paes  Jddicis.  —  An  action;  having  been  brought  before  a  Lord 
Ordinarg  of  the  Second  Divisionj  and  allowed  to  fall  asleepy-^held 
incompetent^  in  a  gubtequent  action  of  wakening  before  a  Lord  Or* 
dinarg  of  the  First  Divieion,  fir  hie  LordMp  to  waken  and  reinitj 
but  held  that  he  musty  under  the  Judicature  Actf  de  piano  remit  ob 
contingentiam* 

In  October  1831,  the  pursuer,  McNeill,  raised  an  action  of  count  Narrative. 
and  reckoning  against  the  firm  of  Lockhart  and  Swan,  of  which  the 
defender  was  a  partner,  and  which  came  to  depend  before  Lord 
Medwyn,  as  Ordinary.  After  a  variety  of  procedure,  in  which 
M'Neiirs  fector  and  mandatary  were  sisted  as  pursuers,  their 
Lordships  of  the  Second  Division  of  the  Court,  on  17th  February 
18^16,  of  consent,  held  the  process  as  wakened,  and  remitted  it  to 
Lord  Jeffrey,  in  place  of  Lord  Medwyn. 

On  7th  November  1638,  the  pursuers  brought  the  present  ac- 
tion of  wakening ;  when,  in  defence,  it  was  maintained,  that  the 
whole  questions  in  dispute  under  the  original  action  having  been 
taken  out  of  Court,  and  finally  disposed  of  by  a  submission  and  de- 
creet-arbitral,  that  action  was  now  totally  extinct,  and  the  present 
attempt  to  waken  and  insist  in  it  was  consequently  incompetent  and 
inept. 

The  process  of  wakening  having  come  to  depend  before  Lord 
Cockburo,  a  Lord  Ordinary  attached  to  the  First  Division  of  the 
Court,  his  Lordship  (7th  December  1838)  pronounced  the  follow- 
ing interlocutor : 

*  The  Lord  Ordinary  having  heard  the  counsel  for  the  parties  Lord  Or?i. 
^  on  the  summons,  and  defences  for  Norman  Lockhart,  wakens  the  "^t^r."'^'^' 
*  process,  and  remits  to  Lord  Jeffrey,  before  whom  the  original 
^  process  depended,  or  was  remitted  to  by  the  Second  Division  of 
^  the  Court,  as  stated  in  the  foregoing  summons  of  wakening/ 
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s  Feb.  1839.       The  defender  reclaimed^  praying  the  Court  *  to  recal  the  above 

^^^'V^  ^  interlocutor,  to  dismiss  the  action  of  wakening,  to  sustain  the  de- 

Otheni  0^^  *  fences,  and  find  the  defender  entitled  to  expenses ;  or  to  do  other- 

Lockhart.  <  wisc  in  the  premises  as  to  your  Lordships  may  seem  proper.' 


Opinion  of 
Court. 


Judgment. 


At  advising. 

Lord  Gillies. — There  is  here  a  contingency;  and*  as  the  original 
action  now  sought  to  be  wakened  is  a  Second  Division  process,  we 
can  do  nothing  in  the  case.  The  act  of  Parliament  requires  us  to 
remit  in  such  a  case ;  for  we  cannot  consider  the  merits  of  this  re- 
claiming note  at  all,  nor  can  we  say  whether  we  shall  recal  the 
order  to  waken  or  dismiss  the  action.  The  statute  requires  that 
before  any  defence  can  be  heard,  the  Lord  Ordinary  must  remit, 
and  he  cannot  waken  the  action  and  then  remit.  It  is  pars  jndicis 
to  remit ;  and  therefore  we  have  no  alternative  but  to  remit  to  Lord 
Jeffrey* 

Lord  Mackenzie, — If  there  is  any  authority  for  the  course  here 
followed,  I  should  be  most  willing  to  hear  it ;  but  the  words  of  the 
statute  are  express. 

lA>rd  President. — We  know  nothing  about  this  action  ;  and  the 
misfortune  is,  that  if  we  were  to  waken  and  remit  the  case  to  Lord 
Jeffrey,  he  might  think  that  it  was  unnecessary,  and  ought  not  to 
have  been  wakened. 

Lotd  Gillies. — The  objection  to  any  argument  is,  that  there  is 
here  no  interlocutor,  as  the  Lord  Ordinary  had  no  power  under  the 
statute  to  pronounce  it.     It  is  in  truth  null  and  void. 

The  Court  accordingly  recalled,  and  remitted  the  case  to  Lord 
Jeffrey. 


Lord  Ordinary,  CoMwm.         Act  A.  Anderson, 
<$•  Waiker,  W.  S.  and  Lockhart^  Himiar  ^  Whi 
Clerk. 


Alt.  J.  JUi&r.        Owmgkam 
W.  S.  Agents.  N. 

C.  G.  R. 
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FIRST  DIVISION. 

No.  LXVIII.  2d  February  1839. 

ALISON  LAWSON 
againU 

JAMES  STUART  and  JOHN  THOMSON. 

Public  Officer.  —  Police.  —  Reparation.  —  Relevancy.  — 
Procbss. — An  individual^  alleging  that  he  had  been  Ukgally  de- 
tained in  the  PMce^Office  o/Edinburgh^  in  consequence  of  certain 
prveeedings  at  the  inUanee  of  the  Superintendent,  raised  an  action 
(/damages  against  him  and  the  clerk  of,  as  representing,  the  Comr 
missianers  of  Police,  who,  by  sect.  IS,  of  a  police  statute,  under 
u^ich  alone  the  action  quoad  them  was  laid,  may  be  sued  by  their 
derk  ^foT  any  thing  done  or  ordered  by  them  in  virtue  qfthU  actJ 
Although  the  summons  concluded  that  the  defenders  were  liable, 
conjunctly  and  severally,  there  were  no  averments  in  the  libel  con- 
meting  the  elerh  or  Commissioners  with  the  alleged  illegal  proceed- 
tags.  Olgeetion  to  the  relevancy — that  the  cdleged  wrongs  were 
not,  in  terms  of  the  statute,  said  to  have  been  *  done  or  ordered '  by 
the  Commieeioners,  repelled — and  the  action  as  laid  held  competent. 

By  the  2  Will.'IV.  c.  87,  sect.  18,  it  was  enacted,  that  the  Gene-  NamtiTe. 
ral  Commissionera  of  Police  of  the  city  of  Edinburgh  *  may  sue  or 
^  be  sued  for  any  thing  done  or  ordered  by  them,  in  virtue  of  this 

*  act,  and  for  recovery  of  the  penalties  and  forfeitures  before  oien- 

*  tioned,  in  the  name  of  their  clerk,  collector,  or  treasurer  for  the  time 
^  being ;  and  no  action  or  suit,  wherein  the  said  Commissioners 

*  shall  be  concerned  as  pursuers  or  defenders,  in  the  name  of  their 

*  clerk,  collector  or  treasurer,  by  virtue  of  this  act,  shall  cease  or 
<  abate  by  the  death  or  removal  of  any  such  clerk,  collector  or  trea- 

*  sorer ;  but  the  clerk,  collector  or  treasurer  to  the  said  Commis- 
*'  siooers  shall  be  deemed  to  be  the  pursuer  or  defender,  as  the  case 
'  may  be,  in  every  such  action.' 

By  the  15th  section  it  was  farther  enacted,  *  That  it  shall  be 
'  the  duty  of  the  said  General  Commissioners  named  or  elected  un- 
'  der  this  act,  and  they  are  hereby  authorised  and  empowered  to 

*  estimate,  assess,  levy  and  apply  the  sums  of  money  herein  after 

*  authorised  to  be  raised  for  the  purposes  of  this  act,  and  to  ap- 
^  point  treasurers,  collectors,  clerks,  surveyors,  and  all  other  persons 
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Lawson  v. 
Stuart  and 
Thomson. 

Narrative. 


2  Feb.  1839.  >  employed  in  the  execation  of  this  act,  as  to  whom  the  power  of  ap- 

*  pointment  is  not  vested  elsewhere,  and  to  remove  them  at  plea- 
^  sure,  to  fix  the  number  of  lieutenants,  &c.  and  other  inferior  offi- 

*  cers  to  be  employed,  and  the  wages  to  be  paid  to  them,  and  to 

<  increase  or  diminish  their  numbers  from  time  to  time,  as  they 

<  shall  see  cause,  to  make  orders  and  regulations  relative  to  the 

<  lighting,  &c.  of  the  streets,  &c.  and  maintaining  peace,  quiet, 

*  decency  and  good  order  within  the  aforesaid  bounds  of  police,' 
&c. 

By  the  statute  3  Geo.  IV.  chap.  78,  sect  65,  it  was  enacted, 

<  And  whereas  it  is  expedient  that  the  superintendent  of  police  so  to 
^  be  appointed  shall,  as  far  as  possible,  be  made  answerable  for  the 

*  conduct  of  the  watchmen  and  others,  officers  of  the  department  act- 

*  ing  under  his  orders,  be  it  enacted,  that  as  often  as  the  said  General 
^  Commissioners  shall  fix  the  number  of  lieutenants,  &c.  and  other 

*  inferior  oiBcers  of  police  they  shall  judge  necessary  for  guarding, 

<  patrolling  and  watching  within  the  limits  of  this  act,  and  to  direct 

*  their  distribution  among  the  different  wards,  it  shall  and  may  be 

*  lawful  to  the  said  superintendent,  and  he  is  hereby  authorised  and 
'*  empowered  to  appoint  proper  persons  for  the  above  duty,  to  di- 

*  rect  their  distribution  within  the  different  wards,  and  to  remove 

*  them  at  pleasure ;  and  the  said  superintendent,  lieutenanCa,  &c. 
'*  and  other  inferior  officers  appointed  by  the  superintendent,  shall 

*  have  and  exercise  all  the  powers  belonging  to  constables  by  the 

*  law  of  Scotland.' 
By  sect.  66.  of  the  same  statute  it  was  enacted,  '  That  it  shall 

*  be  the  duty  of  the  said  superintendent  of  police,  and  of  the  officer^ 

*  of  the  watching  department  to  be  appointed  by  him  to  goard| 

<  patrol  and  watch  the  streets,  &c.  within  the  bounds  of  policife 

*  herein  before  mentioned,  according  to  regulations  to  be  pre8cribe4 
^  by  the  said  superintendent,  under  the  control,  of  the  said  General 

*  Commissioners,  and  to  apprehend  and  bring  before  the  Magis- 

*  trates  of  the  city,  or  any  of  them,  or  the  Sheriff-depute  of  the 
'county,  or  his  substitutes,  acting  as  judges  under  this  act,  all  per- 

<  sons  who  may  be  found  within  the  said  bounds  actually  committing 

<  any  criminal,  riotous  or  disorderly  act,  or  accused  or  suspected  of 
'  having  committed  any  such*  act,  whether  within  or  beyond  the 
'<  said  bounds,'  &c. 

By  sect.  134.  of  the  same  statute  it  was  enacted,  '  That  no  ac< 

*  tion  shall  be  commenced  against  the  judges,  commissioners,  soper- 

<  intendent,  or  any  other  person  or  persons  for  any  thing  done  in 

<  the  execution  of  this  act,  in  any  case,  unless  wilful  corruption,  or 

*  oppression,  or  culpable  negligence,  out  of  which  real  injury  has 
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arisen,  be  charged,  nor  in  any  event  shall  such  action  be  cooipe-  2  Feb.  1839. 
tent  after  three  calendar  months  from  the  time  the  fact  is  com-  L^Jt^^^lTin 
mitted ;  and  the  defenders  in  such  action  or  process  may  produce  stuan  and 
this  act,  and  plead  that  the  said  things  were  done  by  authority  i^^^l^"- 
and  in  virtue  thereof;  and  if  these  shall  appear,  so  to  be  done,'  Narrative. 
then,  and  in  that  case,  the  said  defenders  shall  be  assoilzied  from 
such  action  or  process,  and  the  pursuers  in  such  action  shall  be 
found  liable  to  pay  the  said  defenders  the  whole  expense  of  pro« 
cess  incurred  by  the  said  defenders.' 
The  pursuer  brought  the  present  action  of  damages  against 
Stuart,  the  Superintendent  of  Police  in  Edinburgh,  and  Thomson, 
as  clerk  to  the  Commissioners,  in  which  she  libelled  on  certain  cir- 
cumBtaoces  connected  with  her  apprehension  and  detention  on .  a 
charge  of  assaulting  Archibald  Dunn  on  the  night  of  the  24th  May 
1838.     In  the  summons  it  was  stated,  *  that  the  whole  proceedings 

*  were  grossly  illegal  and  irregular,  contrary  to  the  provisions  of 

*  the  various  acts  of  Parliament  regulating  the  Police  of  Edinburgh 

<  aod  places  adjacent,   utterly  unfounded   and  without  probable 

*  cause ;  and  besides  being  grossly  oppressive,  were  instituted,  in-* 
'.  stated  in,  and  conducted  throughout  with  the  most  culpable  ne- 

*  gUgence  on  the  part  of  the  said  James  Stuart,  out  of  which  the 

*  most  serious  real  injury  has  arisen  to  the  pursuer :  More  particu- 

*  larly,  the  erimiiial  complaint  under  which  the  pursuer  was  tried, 

*  and  whole  proceedings  following  thereupon,  were  incompetent, 

*  illegal  and  irregular,  and  contrary  to  the  express  provisions  of  the 

*  said  several  statutes ;  and  the  imprisonment  and  detention  of  the 
'  pursuer  ftdlowlng  upon  the  said  complaint  was  illegal  and  oppres-» 

*  sive ;  the  warrant  last  recited,  dated  26tfa  May  last,  was  contrary 
'  to  Jaw  and  irregular,  the  same  having  been  granted  without  the 
'  parsuer  and  the  other  parties  accused  being  present  at  tlie  diet  of 

<  Court  when  it  was  pronounced,  and  without  their  being  examined 

*  by  the  judge,  and  the  confinement  of  the  pursuer  in  the  Police* 

*  Office  thereupon  was  grossly  illegal  and  oppressive,  the  said  war-> 

*  rant  being  itself  illegal  and  irregular,  not  being  applicable  to  the 
f  pursuer,  and  not  authorising  her  further  detention  in  the  Police* 
^  Office;  and  the  whole  proceedings  at  the  instance  of  the  said 
«  James  Stuart  were  grossly  oppressive,  ill-founded,  and  without 
f  probable  cause,  and  were  conducted  throughout,  from  beginning 

*  to  end,  with  the  utmost  recklessness  and  the  most  culpable  negli^ 
'  gence :'  *  That  the  sdd  Archibald  Dunn  had  not  been  assaulted  in 

*  manner  set  forth  in  said  complaint,  nor  had  any  of  the  charges 

<  therein  contained  the  slightest  foundation ;  and  the  said  Jafnes 

^  Stuart  was  obligad  to  abandon  the  same  altogether ;  and  in  any  ' 
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2  Feb.  1839.  ^  view  there  was  not  the  slightest  ground  for  charging  the  (Hirsiier 

*  with  the  said  assault^  or  any  other  of  the  charges  specified  in' 
<  the  said  coDiplaint»  as  might  have  been  at  once  appertained  by 
'  the  said  James  Staart  had  he  made  the  slightest  inquiry,   or 

*  exercised  the  most  ordinary  precaution  before  making  the  com- 

*  plaint/  That  in  consequence  of  these  proceedings,  the  pursuer 
had  suffered  real  and  serious  injury  in  her  reputation,  health  and 
prospects  in  life  ;  and- that  Stuart,  as  the  prosecutor  of  these  illegal 
and  oppressive  proceedings,  and  the  Commissioners  of  Police,  as 
responsible  for  the  proceedings  of  their  officers,  were  conjunctly 
and  severally,  or  severally  liable  in  damages  and  in  solatium  to  the 
pursuer.  The  summons  accordingly  concluded  for  payment » of 
L.dOO,  as  damages  against  Stuart  and  Thomson,  on  behalf  of^  and  as 
representing  the  Commissioners  of  Police,  being  laid,  in  so  far  as 
Thomson  was  concerned,  exclusively  on  the  section  18.  of  the  sta- 
tute, 2  Will.  IV.  c.  87,  already  quoted. 


Besides  giiring  their  account  of  the  proceedings,  which  they 
maintained  were  neither  oppressive,  illegal,  nor  negligently  trans- 
acted, the  Commissioners,  as  represented  by  Thomson,  their  clerk, 
pleaded — That  no  relevant  or  competent  ground  of  action  had  been 
libelled  against  them  in  their  official  character,  in  which  alone  tbey 
were  called  as  defenders,  in  respect,  (1.)  That  the  alleged  wrongs 
complained  of  by  the  pursuer  were  not,  as  required  by  the  clause 
of  the  statute  on  which  alone  the  action  is  laid  against  them,  said 
to  have  been  done  or  ordered  by  them  ;  (2.)  That  they  are  in  no 
case  liable  for  the  acts  of  the  other  officers  of  the  establishment ; 
more  particularly  in  matters  touching  the  criminal  department  of 
the  Police,  with  which  it  is  not  their  province  to  interfere ;  and^ 
(3.)  That  while  the  summons  did  not  conclude  against  them  per- 
sonally, there  were  no  funds  under  their  control  as  Commissioners 
which  could  be  made  liable  for  the  wrongful  acts  of  the  other  offi<>> 
cers  of  the  establishment  And  it  was  pleaded  generally,  that  the 
whole  proceedings  against  the  pursuer  on  the  occasions  libelled 
having  been  taken  regularly,  according  to  law,  on  probable  caose, 
and  by  authority  and  in  virtue  of  the  statutes  3  Geo.  IV.  c.  78, 
7  Geo.  IV.  c.  115,  2  Will.  IV.  c.  87,  4  and  5  Will.  IV.  c  76, 
and  7  Will.  IV.  c.  32,  the  defenders  were  entitled  to  be  assoilzied, 
with  expenses. 


Befendera* 
Fleas. 


Lord  OrdU 
nary'fl  Inter- 


The  Lord  Ordinary  pronounced  the  following  interlocotor : 
*  21<<  December  1838.  —  The  Lord  Ordinary,  in  respect  of 
<  the  decision  in  the  case  of  Mitchell,  repels  Ihe  preliminary  de& 
*  fence,  that  the  alleged  wrongs  complained  of  by  the  pursuer 
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'  are  not,  as  required  by  the  clause  of  the  statute  on  which  the  ac-  2  Feb.  163a 

*  tion  it  laid,  said  to  hare  been  done  or  ordered  by  the  defenders :     '"*•^/^*^ 

<  Finds  the  acUon  competent  as  laid  against  the  said  Commissioners ;  stuart  and 

*  and  in  respect  the  defenders  signify  that  it  is  not  their  intention  Thomson. 

<  to  acquiesce  in  this  interlocutor^  finds  them  liable  in  expenses,  Lo^a~Ordi- 

<  allows  an  account  to  be  ^iven  in.  and  remits  to  the  Auditor  to  nary*s  inter. 

<  tax  the  same,  reserring  the  effect  of  all  the  other  defences  upon  ^"^^'^' 

<  the  merits  of  the  cause/ 

The  defenders  having  redaimed^  stated,  at  the  advising,  that  the 
Court  conld  only  apply  the  judgment  in  the  case  of  Mitchell  t;. 
Stuart  and  Thomson,  1st  Feb.  1838,  D.  B.  M.  xvi.  409,  which 
was  at  present  under  appeal  in  the  House  of  Lords. 

The  Court  accordingly  unanimously  adhered.  Judgment. 

Lord  Ordinary,  FuOeritm.  Act.  G.  H.  PailiMon,     *    Alt.  MaiOmd.         WilUan 

Maaom,  S.  S.  C.  and  Roderick  Mackenzie,  W.  S.  Agents.        B.  Clerlu 

C.  G.  R. 


SECOND  DIVISION. 

No.  LXIX.  2d  February  1839. 

JOHN  BALFOUR,  with  concurrence  op  her  Majesty's 

Advocate, 
affaiiist 

Mrs  ANN  ROBERTSON  and  RICHARD  HUNTER. 

SuMMOHs. —  Rbduction*ihpjiobation. — Summam  of  reduction- 
improbation  nutained  as  sufficient^  where  raised  with  concurrence 
of  the  Lard  Advocate^  and  concluding  specially  that  the  writs  should 
be  *  improved*  and  the  actors  finished,  though  not  in  tlie  usual  and 
fiiMer  Oyle. 

Ik  this  case  the  Lord  Ordinary^  *  in  respect  the  summons  is  raised  NarratWe. 

*  with  the  concurrence  of  the  Lord  Advocate,  and  concludes  spe- 

*  eially  that  the  writs  shall  be  *  improved^*  and  that  the  actors  shall 

*  be  punished,'  sustained  ^  the  libel,  as  a  summons  on  which  impro- 

*  bation  may  proceed,'  adding  the  annexed  note :  *  Although  the 

*  Lord  Ordinary  has  not  thrown  out  this  summons,  he  cannot  ap- 

*  prove  of  the  form  in  which  it  is  drawn,  omitting  the  common 
^  words  of  style,  '  that  writts  shall  be  holden  as  false  and  forged.' 


Sli  'lOe^SiDNe  or  the  Mo.  6K 


Robertton     '  *  tUgF  pORtSMtv  may  W  tomiAwc  dkio laaahteyet  Mi^gg^^km^^mm  it 
and  Hunter.    <  craved  that  the  writs  shall  be  ^  improved,'  and  as  this  iippsnN  ta 
<  have  been  the  vox  signata  required  in  the  case  of  Gordon,  in  1733, 

.  •     -    .  •  ..      ^\        -.     »      ...♦./■  ..t    .      ii»    iA«r7x.-'>.    •:   .  * 

Judgment  Mw4tobe«tSMi  rtfiawMtf,  In^-  tbe  OamrhxmmKkmmAf  ttkmi  d^ 

Zi9ftf*d3!?dbyvfe:^«b8erving,  that  thoaf^tlM  sMsmefiaJiaJ  .-po^jiJlr  tiif 
iilcialwdfdi.*oi  Bl^,:il.had>^alf'i»«8.vsiitfoiaBtfi»Hili0ai)pid  *  wbl^ 
^'PTOT^/'  Mipkieh  .<«ar  tbe  m^ torial  wiwd,  soul  if  tgnytliiny  waw  te^Md 
more  dMtnetly  staled,'it  aroddbedMe  aa  tkm  ajtUcIs  iu%wutiatary# 
wbaa  g^fvtoor.iik  >    «  ^ .  •>>  ^^i^ii^oia 

L<rd  qqdip«j>  CMiftoie^  Aisi,  ^,  Jtf'iV^^        ,  A)t.  Wwifcr.  •    ^   ,J[ni# 

G. 


.".»»'         •    .   ♦        ►? 


/  ■    "*  ■■■■■»'  '  ■.'!'  •...!/   ,;/i  ;,/t's  ■  •#: 


f 


FTBST  Dirismm    ^    •     ^^ ' 

Ntf.  LXX.  ^'  Wft  ^*i6rt«»r^  t83P!*^ 


EDWAUD  SHBRMAIf  and  Othkas  and  lAillMMh^^ 

'  '■    •'  '     *       '•  '    against       -        •    -'''•"'*'  *♦•*«  •▼««• 

'^  JOHN  BAIN.  ^'»  iH^-.  ..Hbfxhmd 

Process.  —  TitLe  to  pcrsite.— Partne«8Hii».— ^G^HtWiA^W*^ 
One  set  of  coach  proprkfars  enttred  into  a  dimtract!^  fftfkg^BkglSh 

*  Jbrm^  with  ihe  London  Post^ Ojffke^iahm^  the MdH'SMtfeiHA/l.  mi 
'  B,  Another  net  et^tered  into  a  similar  eorttmet  in  IX^'BMcil^tMlil 
'  to'hoirst  the  fhaU  between  B.  and  C.  AUh(6/Hgkih^e^Mk.  ti^Jli$m 
'-    tiJDO  contracts^  it  was  aivHtted^  thht  in  efftetj  imt  itfWifMiMltIf,  M- 

*  '  tween  ihe  confracton  inter  se^  there  Mrj  onfy  cme^  ^a^eteh^  esufk  dtm- 
''miet9rJmas4o'bepatd  a-certoln  mmfsreaek-mUe^h^^inewMikt 

*  fnlml;mth  a  corresponding propoiHon^ffftheprtifiltt  an$ii$gjk0tftkt 
'  posseng^Sf  4^.  dnfhe  whole  distanee.    Ot^  tht^^rminaOwn  s^ljhr 

eomrOet^  the  oontract^s  bePmeen  A.  emd  JS^,  mthma^mkdtk^ikme 
^etw^en  B.  and  C*  partiee  to  the  aetiony  -either  ae  putsuere^orde^ 
finders,  and  against  wham  (hey  had  no  ataimf  irangkt  an-mtim 
of  uecouiMmg^Jbr  payment  of  the  balance  aeeording  ta  tieir^nia' 
rests  J  against  A)  who  was  a  contractor  betmoeen  B*  and  C^  emd 
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ofidaUd  at  wumager  at  C» — hM^  thai  the  actum  might  campe^ 

Umtif  proceed  nMo9it  caiUng  the  contractors  between  B.  and  C^  g^^  « 

reearou^  right  to  D.  to  raiu  an  action  qfwnJtipkpoinding^  if  so  9,  Bain.  * 


TaB  pmuMs^  snd  o^itain  other  iadivkittaU  who  did  not  ai^[>ear  in  Narrative. 
Ikio  pfocw»  and  ihe  defender,  being  coach  proprietors  on  the.  line 
of  rosd  between  London  and  Glasgow,  became  joint  oontreoton  for 
raaaini;  the  mail*eoach  between  these  cities  by  way  of  Cariinle. 
For  dib  purpose  two  contracts  were  entered  into  with  the  Post* 
Office  of  London ;  the  one  to  which  the  pursuers  were  partieib  datod 
lOdi  October  1832,  was  in  the  English  form,  and  rekted  to  that 
portiea  of  the  road  between  London  and  Carlisle ;  and  the  other, 
dated  in  NoTomber  following,  which  was  executed  in  the  Scotoh 
faraB»  and  to  which  the  defender  and  others  were  parties,  related 
to  the  dirtaace  between  Carlisle  and  Glai^ow*  The  obligation 
iospesed  on  the  several  contractors  was,  to  convey  his  Majesty's 
of  letters  by  such  coaches  as  the  Postmaster-General  shall 
o^  who^  in  return,  became  bound  to  pay  to  one,  for  the 
of  himself  and  the  several  other  parties,  by  quarterly  pay- 
2^.  per  mile  to  and  from  the  place  to  and  from  which 
Ihe  said  aMol  shall  be  conveyed  each  journey.  It  was  declared  by 
EagBsh  artides  of  agreement,  that  the  contract  should  remain  in 
antil  5th  January  1834,  while  that  in  the  Scoteh  form  was  to 
in  fiMree  nntil  5th  April  1833,  and  thereafter  from  that  time 
mmtiik  thvco  months*  notice  of  quitting  be  given  in  writing  by  either 
pso^t  Mwh  BOtios  to  be  given  at  the  Christmas  quarter  to  quit  at 
Ijmifinff  or  ai  Ladyday  to  quit  at  Midsummer,  old  style,  and  at  no 
period.  Althongh  there  were  thus  two  distinct  and  separate 
qiiead  the  Post-0£Bce,  there  was,  in  effect,  but  one  contract 
with  the  contractors  inter  se.  The  several  contrac* 
tmn  shared  the  profits  in  proportion  to  the  distance  or  quantity  of 
over  which  they  respectively  .horsed  the  mail.  Besides  the 
^y,  the  partners  !weM' entitled  to  the  money  received 
ibr  pnmtingfrs,  and.the  other  profits  of  the  mail-coach*  Towards 
Ike  dose  of  the  year  1833,  a  negotiation  was  entered  into  between 
the  defender  and  the  Post-Office,  with  a  view  of  obtaining  an  acce- 
leration of  the  mail  to  Glasgow ;  bat  as  the  Post-Office  would  not 
agree  to  the  increased  rate  of  mileage  proposed,  notice  was  given 
to  the  contractors  for  the  road  between  Carlisle  and  Glasgow,  that 
the  existing  contract  would  cease  on  5th  April  1834,  and  the  offer 
of  odier  individoals  was  accepted  of,  when  the  defender  ceased  to 
have  any  share  or  interest  in  the  profits  of  the  contract.  The  de-^ 
fender,  who  was  the  contractor  resident  in  Glasgow,  and  the  keeper 
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NarratiTt. 


S  ¥vht  1881K  of  the  maii-fioach  office  there,  received  all  8aai8  of  money  paid  io 
that  city,  and  made  the  necessary  disbursements  in  relation  to  the 
mail-coach,  and  accounted  for  and  divided  the  profits  among  the 
several  contractors  according  to  their  respective  interests.  In 
the  execution  of  this  duty  he,  in  conformity  with  an  arrangement 
among  the  contractors,  made  up  monthly  settlements,  including,  oo 
the  one  hand,  the  receipts  of  the  several  contractors,  whether  from 
mileage  or  otherwise,  and  their  disbursements  on  the  other.  The 
last  monthly  settlement  was  brought  down  to  15th  February  1834* 
No  account  was  made  out  for  the  following  month ;  but  a  state, 
entitled,  *  Settlement  London  and  Glasgow  Mail- Coach,  for  the 
*  16th  day  of  February  to  the  f  day  of  April  1834,'  was  transmitted 
to  the  pursuer,  Sherman.  In  this  settlement  the  defender  claimed 
compensation  for  ground  lost,  travelling  expenses,  &c.  to  the  extent 
of  L.425,  an  item  which,  according  to  the  statement  of  the  par- 
sners,  was  wholly  unexplained  either  by  reference  to  the  contract 
or  to  the  facts  on  which  it  is  rested. 

The  whole  contractors,  (with  the  exception  of  four  who  west 
parties  to  the  Scotch  contract,)  being  interested  to  the  extent  of 
the  shares  exhibited  in  that  settlement,  brought  the  present  action 
of  oount  and  reckoning  against  the  defender,  to  have  him  ordained 
to  produce  a  true  account  of  charge  and  discharge,  and  to  make 
payment  to  them  of  the  balance  due,  with  interest  from  5th  April 
1884. 

The  defender  stated,  that  having  been  excluded  from  the  joint 
concern  by  the  improper  and  illegal  conduct  of  the  pursuers,  he 
was  entitled  to  reparation  for  the  damage  thus  sustained,  and  for 
that  purpose  to  retain  the  balance  in  his  bands.  Besides  various 
pleas  on  the  merits,  he  pleaded  as  preliminary,  Istf  The  action  u 
incompetent,  in  respect  all  parties  interested  are  not  called,  and  in 
respect,  even  on  the  statement  of  the  pursuers,  the  defender  could 
only  be  liable  on  a  general  accounting  hinc  inde  of  the  whole  joint 
adventure ;  and,  2d,  The  defender  is  only  liable  to  account  on  the 
principle  of  a  general  accounting,  not  only  among  the  different 
pursuers,  but  also  among  the  other  joint  contractors  who  are  net 
parties  to  this  action. 


Lord  (Mi- 
nary'a  inter- 
locutor* 


The  Lord  Ordinary  (7th  December  1838)  pronounced  the  follow- 
ing interlocutor :  <  The  Lord  Ordinary  having  heard  parties'  proeur 

<  rators,  in  respect  that  all  parties  interested  are  not  called  in  this 

<  action,  sists  process  till  the  proper  steps  are  taken  for  making  the 
'  other  coach  proprietors  named  in  the  summons  parties  to  this  ao> 
'<  tion^  finds  the  defender  entitled  to  the  expenses  incurred  in 
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mg  this  preliminarjr  ple%  allowe  an  aooottnt  thereof  to  be  5  Feb.  ieR% 


f  ehren  ia.  mid  reiiili  to  the  Auditor  to  tax  the  flattie^  and  to  ropdrt/  ^^ 

'  V,  Bain. 


The  pofraen  redaimed^  «id  argued^  it  was  unaeoeMury  for  them  p~r^  , 
in  this  aetion  to  sitt  the  other  oontraetors  as  partieS)  as  no  claim  pieas.  ] 
existed  at  their  iattaace  against  the  ptesaers,  or  yioe  versa.  The 
dsin  of  the  pursoers  is  for  their  respective  proportioaa  of.  profit 
received  by  the  defender ;  and  it  makes  no  difference  whether  he 
has  or  haa  nwrt  settled  with  the  Scotch  contraotorsy  and  whether  they 
do  or  do  not  appear  in  this  action.  The  consent  of  the  poisuers 
is  not  required  to  enable  the  defender  to.  settle  with  Uie  Sootoh 
featmetor^  and  hie  Habilitjr  to  each  is  detennined  by  the  settlement 
predaoed,  which  entitles  every  contractor  individually  to  raise  ao- 
tisa  agaiast  the  defender  witfaoot  any  othet  party  being  called. 

■ 

The  defender  ammered — The  simple  qaeetion  is^  can  one  partner  Defender's 
bring  an  action  without  the  aid  of  the  other  partners  agiiinst  the  ^'*''*^^' 
pwpositus  and  manager  of  the  company  ?  The  funds  iri  his  bands 
are  company  funds,  and  in  their  division^  which  is  an  actioD  de 
eooHaaal  diddeadO)  all  parties  interested  must  be  cafled ;.  May  v. 
Mathews,  Jan.  24.  188S,  &  D.  ^  B.  zi.  a06 ;  Cavea  v.  M aofcie", 
May  1&  183%  S.D.^B.  x.  560. 

Lord  OiUies. — I  should  just  like  to  ask  Mr  Ivory  one  question;  Opinion  of 
There  are  here  four  or  five  individuals  who  owe  the  pursuers  nothing,  ^^^^ 
add  the  porsuen  owe  them  nothing ;  where,  therefore,  is  the  reason 
for  calling  them  ?  And  suppose  you  were  to  raise  a  summons  against 
them,  what  sort  of  conclusion  would  you  insert  in  it  that  could  be 
directed  against  them  ? 

Lard  President — It  is  clear  they  have  no  interest,  as  there  is  no 
claim  either  for  or  against  them  one  way  or  another.  They  are 
neither  the  debtors  nor  the  creditors  of  the  pursuers. 

Lord  Gillies. — Can  the  pursuers  bring  these  parties  into  the 
fieM?  I  question  it;  but  the  defender  can  raise  an  action  of  multi- 
plepoindi^gV  and  eaU  all  parties  interested.  But  how  can  a  pur- 
suer bring  parties  into  the  field  against  whom  he  has  not  a  claim, 
nor  they  against  him  ?  You  cannot  force  me  to  bring  an  aetion 
agunst  A.  B.  when  I  have  nothing  to  say  against  A.  R ;  but  I  see 
a  known,  common  and  dadly  mode  of  bringing  all  parties  here, 
▼is.  by  a  moltiplepoinding ;  and  why  did  the  defender  not  resort 
ts  that  aetioii,  if  lie  haki  any  doubts  as  to  whom  the  balance  in 
Ui  bSBda  was  to  be  paid  ?  The  pursuers,  no  doubt,  might  have 
Vraogfat  aaeh  an  aotion  in  his  name ;  but  they,  in  this  aetion^  only 
conclude  for  payment  of  their  proportion  of  the  profits.    But  I 

2  K  2 


516 


/OBetSSONS  OF  THE 


No.  90. 


V,  Bain. 

OpintOD  of 
Court. 


Judgment. 


.W>^»i^    in  m»owo  iiame9.  and^dkos  he  iniglikihaveisiifBdAtif^Mffiit^qMilUii 

.   X^r4./V9r«id«»lk--M.ItCRMiMido  «i^^ 

b^.-apiiiHeitid  in  flalaowayior  awotiiar ^*madL  5jI^ fcePiliftwhiy ait 
anftw^ilgtH.  <^Jioiirt«ftt  dveaeiotberpflrtnii  agaiottfjirtieiizthenrik 
1)0  iilainH  te  oiade  fMrtiet't^tkisadlidiit?.  juidnsilibtbamMbMi 
wofiMt  Jn^vinierUd  agputtai  tbam  Initbe  dbmiDiMvBqdbqqppdbdrdMI 
4,^e>^i«iH9fl(Ai  IiM  (been  ezMUlad*  ^That.OBB; <ftalyAenAi  auUteai 
.th$jFij«re:«aiHMume(i^.to  the  fOLtene  tiutit  tbeyfUiay  dtaadt.hjr  mid  Mt 
^he  Buj»  patdi;  'for  I  do-  aotresMsdjr  toekiw^tfaoyoarapto^  keamitfe 
parties,  as  there  is  no  demand  against  them.  Bat  perhaps  intima- 
tion  that  thi6  abdon  Is  going  on  woold  be  sufficient  I  am  rather 
inclined  to  think  that  the  action  may  be  allowed  to  go  on  if  that  is 
made ;  but  I  confess  I  feel  doubts  in  the  matter. 

Lard  President. — I  rather  agree  with  what  Lord  Oilliea  has  aud* 

Lord  Carehatue  was  absent 

The  Court  accordingly  *  alter  the  interlocutor  reclaimed  against; 

<  find  the  action  may  competently  proceed^  reserving  to  the  defend- 

*  er,  if  so  advisedi  to  call  all  concerned  by  a  process  of  multiple- 

*  poinding ;  and  reserying  all  questions  of  expenses  tSI  A^  etfd  of 

<  the  cause.' 


Xord  Ordinary,  FyOertm. 
Ivorffi  J.  Andenon. 
Agents.        B,  Clerk. 


Act.  Dean  o/Fae.  (J7cyM,)  W.  BeB, 
T.  Johnston,  a  S.  C.  and  Fuhtr  ^ 


Alt. 
Dioioan,  a  &a 

C.  G.  R. 
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m  J^thmOf^  I83SU 


1.   •*     •  •*" 


JOHN  SCEALES,  (Wigbtman^s  Tausxss,)    , 

agabut 

ROBERTSON  and  COMPANY,  amd^Owebs^ 


I    » 


pROTCBTATioK. — DEFENDER.— iVo^te/tofi  put  up  kk  name  if^me 
of  several  defenders^  but  extracted  as  infaoontr  'ofidlfOiatmiaile^ 
those  of  them  who  authorised  it  as  a  measure  for  their:  jmiU  heketjf 


Mb.  Ji.  CKDURT  OF  .SBSSIOR  i\7 

dMm)i^ins|  -  tfce  tnistee^  io .  huve  it  enferiMi  agaitwt  tbtf  hoiy  ^f    ^^^^V^^ 
creditors,  for  whose  benefit  the  trust  had  been  granted,  personalty,  ^^^^  and 
$td.ihpM^m*MMimatL  'iDehuB^ wenBfivtni  ivIwrselrldrAl'^ the  Co. &c. 
defiMidtf%  fmmitti mhtmBiwMmityi  ^pt&UatkAkn  mm  pift  %kp  in-  the 
«UMilsi^bQokiagi6ifAti  Ae^tiimr^f'<  not^eniolKngAad  itisisdn^  in' 
h»  MMintos^  i#  tie  inne  Tallme  of  tfats^'  cMdtoors^   ^ie^  HM,  4ioir- 
trnVriBxtowtedaBL^e  wmsijof  all  tbo'weitoiii^'  bdth  bf  itbMe''Wbo 
MJadfodMltffsnira^  ainbtbose  «lio  h«d  wt    il%e  Cbuf^-  oil  the 
jMJPfcJhtjyii  ibportMkbjr iJLotd  Jeffrof ,  >  (MSnwpyi '  told  that  th^  pr(y. 
4siMtiaB(iraf9i^HnaiblettDJflll  the  (NHfticawholiaU  MihortMMt9tt(^'fce 
fmt  fiipi  iibtfiMil'  U>illi9  olhers  who  bad  neter  appear^j'  agakist 
akumdi  varno'bai^'t^^erae  in  abaenoe  beiog  pfon6onb(<d:^''  ' 

Act  Afmrfiawif.      .  A^.  Jfortf.  T^onof  ^Aie&,  S.  S.  C.  ^od  iZoM  Wi^i  W.  9. 

Agenta. 


J  « 


♦^  irrr- 


Jo 


hfMt.j'.-;    .  I       Fl)i$T  DIVISION.    •' 


■'*.         >».  y  l^•:^ 


DUNN 

against 
MATHEW& 

H  .;>  .1 

Process* — Consistorial. — Proof. — Circumstances  m  t^AicA  the. 
Court  authorised  the  Lard^OfSihdry  to  remit  to  the  Sheriff^  of  the 
county  where  the  witnesses  resided  to  take  the  proof  in  an  action  of 
diooree, 

Thb  pursuer  having  brought  an  action  of  divorce  against  the  de*  Namtife. 
fenjfer/a  remit  ^s  tnade  by  the  Lord  Ordinary  to  the  Sheriffs- 
commissioners  to  take  the  proof;  but  an  application  was  subsequently 
made  to  (is  Lordship  for  h  commission  to  the  Sheriff' of  Aberdeen- 
shire, where  the  witnesses  resided.  The  grounds  of  this  applica- 
tion weff«|>dMlt>lMf  husWfid  was'an  undischarged  bankrupt,  as  ap- 
peared from  a  certificate  produced  from  his  trustee,  and  that,  as  the 
pttiit^f  4w#M  atpMftte  peeulium  of  her  own,  the  expense  of  bring- 
»g  iipE«to  wtei^ses  X6  Edinburgh  would  be  so  great  as  to  be  vir- 
tltiHf  k>dMial  ^  Jvbdee.    The  Lord  Ordinary  verbally  reported 
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7  Ftti.  isas.  file  case  (»  the  Court,  and  referred  to  Thomon  «.  Bulloek,  Dec.  9. 
1896,  D.B.^M.  XV.  285. 


Dunir  V, 


Judgment. 


Lord  GrilUes. — The  request  is  so  reasonable  that  we  caDDOt  he<< 
sitate  to  comply  with  it  in  the  circomstanceB  stated  by  his  Lordship. 

The  other  Judges  concurred. 

Lord  Corehotue  was  absent 

The  Coitrt  accordingly  aothorised  his  Lordship  to  grant  a  com- 
mission to  the  Sheriff  of  Aberdeenshire  to  take  the  prooi 


Lord  Ordinary,  f^Jkriom.        Act.  W.  Johulkme.        T.  Bankmut  AguHL 

C.  G«  R. 


FIRST  DIVISION. 


No.  LXXIII. 


8ih  February  1839. 


The  Rev.  WILLIAM  DUGUID  and  Others 

offainst 

The  Right.  Hon.  WILLIAM  DUNDAS  and  Others, 

(Dick's  Trustees.) 

This  was  a  special  case,  in  which  the  Court  held  that  the  pursuers, 
public  schoolmasters  in  Elgin,  Banff  and  Forres,  were  not  entitled 
to  the  benefit  of  Mr  Dick's  bequest,  as  they  were  not  ordinary  pa- 
rochial schoolmasters  as  by  law  established,  for  whom  alone»  it  was 
held,  the  trost  was  instituted. 

Lord  Ordinary,  Fidlerton.  Act.  Sol-CfmL  (RvUinrfwrd^)  O,  2>.  Fordjffie.  Alt 
Dim  ofFac  (Hope,)  H.  J,  Bobertmm.  Ahxtmdtr  Ihff^  W.  8.  and  Fmrmm 
jr  Rfih€rt»(m^  W.  S.  Agenu.        B.  Oerk. 

C.  G.  R. 
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FIMST  DIVISION. 

Mo,  LXXIV.  Sth  February  1839, 

JOHN  MOFFAT 
against 

Mas  WILHELMINA  SHEDDEN. 

Tdtor* — Contract. — Construciuon.  —  A  party  being  engaged 
as  tutor  in  a  ladg's  family ^  by  letter ^  whichi  inter  alia,  specified 
^  the  terms '  to  be  ^  bed  and  board,  with  j£.200  per  annum,  to  be 
*  paid  quarterly  y — Jield,^  that,  in  the  understanding  of  the  parties  as 
expressed  in  the  letter,  a  considerable  duration  of  service  was  conn 
tempUUed,  and  that  (in  the  absence  of  any  other  proof  either  of  the 
understanding  of  parties,  or  of  the  alleged  usage,  that  the  engage^ 
ment  of  a  tutor  is  for  a  year,  unless  otherunse  covenanted,)  the  en- 
gagement  was  to  last  for  a  year. 

Mrs  Sheddbn  of  Newton  Don,  who  had  occasionally  seen  the  par*  Kairative. 
suer  when  acting  in  bis  capacity  of  private  tutor  to  the  present  Duke 
of  Roxbargbe,  addressed  to  him  a  letter,  dated  5th  September  ISSO, 
engaging  him  as  tutor  to  her  only  son,  in  these  terms :  ^  Dear  Sir» 
'  My  letter  will  not  cause  you  any  surprise,  knowing,  as  you  do, 
'  the  anxiety  both  of  my  mind  and  that  of  Mr  and  Mrs  Robertson, 
^  upon  a  subject  the  most  interesting — that  of  education,  and  from 
<  that  the  weal  and  woe  of  an  invaluable  human  souL     My  child,  I 

*  am  well  aware,  has  had  very  great  disadvantages,  arising  from  his 

*  forlorn  situation,  an  only  child,  and  fatherless ;  but  this  renders 

*  him  an  object  of  peculiar  care  to  the  Almighty,  and  of  fondest 
^  regard  to  my  &mily,  the  more  so  as  his  own  have  entirely  ne? 

*  glected  him. 

'  I  beg  of  you,  should  you  undertake  his  education,  to  consider 
^  well  the  delicacy  of  his  irritable  constitution,  and  allow  as  much 

*  as  possible  his  health  to  derive  strength  from  regular,  and  as  much 
^  as  can  be  given  of  time  to  exercise  in  the  open  air.     His  walks, 

*  rides  and  games  to  be  all  shared  by  you,  and  also  his  visits* 

*  Having  once  gained  hb  confidence,  I  feel  assured  all  will  go  well, 
f  and  the  sooner  you  commence  the  better.     You  must  make  all 

*  arrangements  of  hours,  time,  &c.  as  you  shall  consider  best  for 
'  health,  study  and  recreation.      The  hours  of  eating  are  early. 

*  You  will  consider  him  as  entirely  given,  up  to  you  from  the  hour 
^yo«  undertake  the  charge.    From  that  hour  his  time,  his  educa- 
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ShMM«ti* 


^^iflmleff  alotl«»i'jiThl9)jdiarga«I.'kMMr  U'a  ieisowieiie;!  Boti^vn 
'^vOiififletti^  withrlbei' blebmg  o£  GlDd^^^fcat«rittJte  cmbM/tOBpab- 
fVfo}i]l  Avfeeiy^gneaii  ted,!  Iniat,  aftttiaisiiovt'tiibByiBollian  anplah 
'^!ftdntidu£j^  Aby  iM>6kaisroil  iBay^eqiike^I'Ii»rej»|bitlim(feGhfeva, 
'*  fbubwbUhl  adiriaf>a*nioDDL  of  A9  B^G,  6biUlf84kla.yi^togfafiiithdcttM- 

<  tion  and  confidence.  The  terms  of  bed  and  boards  with  twkimd* 
'^  .drfl^  pMUnis .  per  annnoi^  tD<  ft6  jnM  qiiariefiy»  ( WalIdB|f d  M  not 
^f  MffsbiliaJmKe  ^anyt^ngtfd  sayrtiK'  >  I:tUH  a#akry«Bt)be{ifyi«Uh 
A-anfl^^tyi  •>iiB4^6i08'>«aei  vary  «incereiy)rotii%^>8B0«'f:<^  to  )(i^jawi:q 
-.  Sf-kMBt^iikit^  9A  Septemhfir^  Moffatacdept^iOCtUe^ailpidbBn 
i9i.4lite6itftlmalr  hi  Jiad-thaJavvwr  ef^yonrkttepyeal^daji^lMdadai 

*  sorry  to  hear  of  your  baviog^  l^eea  io'smnii  nifitspaMl^  ibttkOMpe 
>  youi  are  ^<ihis  iime  qttite  rdto,«Ared*  Ifeelnmcbiflcittailetl  by 
^ftbfiboDOur.yyuu  have  done  me  ui<offeringf  me  tte-9illiatt6i^«|fl9ier 

*  leiybntso^  and  by  tbe  unlqpialsfied  sitrremM'iif 'him.^tOL  ln)r»cinv|g|)S. 
:^  liindertakt  wttk' considerable  diffideau^  but  neAowitiiout^tattibe 
-^  hopes  «pf  success.     I  trust  jou  areconvinoed.thabtba  oiwntnftwi 
^off'of  the. case  jastified  my  bariof  aosh  A  giiatwite«v>FbieiijBQiit 

*  have  cost  yoo  a  struggle,  but  without  which  I  coald'nof  Imveiio- 
^  cfepted*     In  vgiviiig  way^  you;  ha«^  actedl  Jike  ipihBel&t)  anS'the 

*  sacrifice  will*  I  trust,  aecvre  ymi  again9t:^.roanyr.»  fiHtHoarrpaiig. 
^  Rest  assured,  tfaat  no  exertions  on  my  pavt^faalllbe  im^viiagi^ 
•■*  makOi you ea equivalent preportionallyagr^^eable^  if 'possiUe ;/mid 
^.  tbh  iaall  I  -can  pronise  in  the  meantime;     It'only^Mt^aniii^kd 

*  that  I  eifter  upon '(bis  arduooa  undertsfcipg  witfa/tlielii'dst  p^^siUe 
^  d^^lay.    It  was  my  intention  to  have  goneforitffirpeka9tbwote(td»«^ 

<  watering  place ;   wbicbj  bowever,  the  aeeesaityxoffimyibeHigrrat 

<  Newton  JXnli  will  not  now  admU«  le  pultingtmy  plans  ittf*{ito* 
«.  pravemeQt  into  operation,  it  would  ^esseatiaUy  serte'eieritba^fline 
^*  i^dikm  an  edtoarsion  somewhere  as  yeu  might tdirteol* .  TUei  vbUe 

*  it  would  be  the  same  thing  to  me,  would  remoir>a(Shefi$ieorfiDt^ 
« im^hom  •ctertain  jnen  and  things,  and  afibrdme  an>«pporllinity 

<  of.iQtrodnoing  my  aystem,  without  the  risk  of  batfiag^bja^iblefrtitm 

<  distracted  by  that  pretended  muLtipiioity  ef  besitess,  wfaieh/seecss 

<  to  reader  his  presence  at  home  so  indispensable*   !^Witb  respeet 

<  to  the  terms>  handsome  as  they  arey  years  are  not«ttietly  >the!ia  *I 
«  motioned  to  Mrs  Robertson ;  but  the  diffnencetiaoaf •  w  conse- 

*  quenee*'  ^        :"  -  t.  ./  k  I'l 
In. virtue  of  these  missives  of  i^reementi  the  pmstteff  on  it4lh 

September  1<830,  enteied  upon  bis  4atiea.aa  tasor^  in^iiviiiebailaa- 
tionbeeentittued  till  26th  January.  18S1^  when  the-  defei»deti4is- 
paused  with  his  servicea.  Tbe  pursuer  sitsaed  lliat*  Mm  t^faedden, 
withottt.any  good  reason,  dmmissed  hkn  .Ama  l^a  eiiualie%:  while 
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4Meitio6  liaiiiCMMociid  liisi  ifci—ihdo«Cjto*»rdH  BiemUgiu  Bafuiu^^tw  ^^^^^"^ 

-fldkfqi^ianA)aaaofferj«Bfe»a(it}ta]hii»  (wUdi  |ie'Pq0eteil)fX>fiiLi6O  ^~~Tr 
w4be)aW«idi4n0taAl8aiiiv^ifmiirl4^  ld30!ito  I4tfa     '^""^*^  ' 

j<»n€)blt|Kiaist^6f  Jojy  jtfieniafteisi  BfloffiitdiniiigfataD^ictMii  agaln«t 

MM^eddta^ifdlra  BUtiff-covtrt^of  Bersrudfelfnra,  'ootiblodiiif/jfor 

payment  of  threB/jq^mtoifB'i^hury^'ttS'tlic  bufeiisoe^iriitAe  fi|it>jp«Brly 

•adtog0iefsEltM(l»o«qd>«bd^iiM'CQi^  Iftfe?  Wdisind  J^^^om 

ibeljaaUyrfTlttiiapy^  t^henvto  WBvdiniDstedV  kd  tbenMUpi0fiiS«p- 

tyaJhto tB g8i»>n> rtke  itttBf«fi.'LA^|kqf>HMMiiiiu«'V  ^"  ni't'  oi  "(ik^h  - 

.  '  ffihrjpAnlMnpIeaddd — S^^Bjr  the  ttgrffteinem  iib^Ued  ov  bcp^^ 

*ie^i;ti|;eikdi|Biiiff  dtfeDdee^attdtDrvt  fiar(at>l«b§t  on)e>^p«ftif  UMRrtalift'iAt'a 

«i«i»^'affdj(A(m^iteklteibed>«ndiboan^    dj  By4be  |iefiend^(«- 

-«iivatid)iitistoii(ofiddb  tfowitiy,  €i^^ 

•fldbstatidQ  •l-tbsidtfsndtr^'itiuiimi  «re  beldi  to  iw'Otii^agddldriflt 
)lcaitiUdye«e^TaaleiS'tliei«ott<)rarpii  ««preflil)c8tat«l'-iEi  4kdUBigf«e* 
«seBt«f  portbo.  ..    >  ;    • 

.»ri?Th6  d^iraderpteadeA^L  By  the  letter  vf  vgre^nndt  libdlqd'jon 
.l|Kq;)anBltii  waiii6^g;flj|ed  «it  nhre  Mietef  XijSOO'sUrllfi^  fmyabfe 
<x|q|vk*^  tilleiiiiini0ot  vng^agied  for  ayvav cdrtiJn*  '0; -Tbat/tbe 
iim}(  BkteM(plitlfdiai^g8i]8€tiit«iit^f}ed'iaftH  ^icnpfi^il'tlM^'^ilPepof 
fcUingia9itlR>tbtor()  wi tiiou tidier  ne<je8«iEty^iiftlM>w)»g'  daoM  for'  so 
.ddii^  i^iifeeeiM»*ii<|iig«uietal'praiotiae  or  «^^  ^Mnlry 

«a^etoo0tMr)f^*'Bnd  tytonrare  a<4t'hcM  to  bei  <rig«^d*forM  i^iult 
'aiiBfytaryninlesvtbe^tiMitmry  i«  expressly  etated  in  the  »gw^ittcrit 
<ifi{]^t»Kiq  ftfra^bat^tbe  i«ipoi*d*iit  baiHtig'  dffeved  (M  pat^tf^r^fuU 
npayiBbD&fiir'dnsiiasiiqilanet' of  bid  service,  witk  a  reasonable  «ll«iir- 
abloB  foiiled  Md'boUhl,'  whieb  #ere  rejected^  has^fulfNed  ber  part 

'/'r'Vhip49tftriff  attD^eida  proof  <of'tli^  al'tegevt'tfsage  and  ^'Ibe'^ber 

'vltepNiMiabBWbtehiibef  a^fe^'wete  ert  ^aritaeei  toat^He'pt><>(lf  Wbat- 

■jnyqi' irtaafcgdi^aadiafct  Va^  thb^jeanie  ti>' depend e^titelyo» the' tet- 

.^t0«9e'«  Tht^fibeiiffabeM^ief  ffi^and,  <  That  by  tbetertns  of  siiM  affer 

I«  i»j».Uie'd<ttoidais  a»d^tfe(^<epen«tee.  by  tlie  pntdMr^  ib^  dantticna'  of 

'^•aid  agrdeiwfm^CMiiiibt'be  faeld  as  binding  oh  eMier  of  the  parties 

*  for  a  year  certain,  but  that  it  was  optional,  and  in  the  pewer^'  at 

^lie/iend'of^tNichf^qliattiHV  wban  tlie  termty-payiitfent^  of  4be  annual 

«a*hr)p)it«reMd0Cittil^pi^aible, 'for  eiffher  of  %Xie  ^ftSea  fa**put  an 

♦'■^Mk'lMithd'agittfefiMfi^  by giviagateasoaable  timeof  pnarioas no^ 

^abe-'ilO  }hy  otiier  li«ffjr)e'ibe*eilpfry  of  any  one  quarter  or  tenhiy 

^(fiayuMI^  BtidafcciWK^ig»y  dacerned  against  the  defender  for  the 
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^  Pe|).  1839.  8ttm  of  L.66,  being  the  amount  of  the  quarter's  salary  current  at  the 
period  of  dismissal,  with  a  proportional  remuneration  for  bed  and 
board.  By  a  subsequent  interlocutor  the  Sheriff  awarded  to  the 
pursuer  a  further  sum  of  L.40  sterling,  as  a  fair  and  equitable  re* 
rauneration. 

Each  party  brought  an  advocation,  but  no  further  proof  was 
led. 


Moffiil  0. 

Shedden. 
NarMitive. 


Lord  Ordi- 
nary's Inter- 
locutor. 


Note. 


The  Lord  Ordinary  (1st  December  1838)  pronounced  the  fol- 
lowing interlocutor : 

^  The  Lord  Ordinary  having  heard  parties'  procurators,  and  con- 
^  sidered  the  closed  record,  Finds,  that  by  the  letter  firom  the  de* 

*  fender  to  the  pursuer,  constituting  his  engagement  as  tutor,  the 

*  terms  were  described  to  be  ^  bed  and  board,  with  L.200  per  au* 
<'  num,  to  be  paid  quarterly :'  Finds,  that  while  the  defender  de- 
f  oies  that  there  is  any  usage  in  regard  to  the  understood  endu- 

*  ranee  of  contracts  for  service  of  the  kind  contemplated,  the  jpwt* 

<  suer,  though  averring  usage,  declines  to  enter  on  proof:  Finds, 

*  therefore,  that  the  question  must  depend  exclusively  on  the  legal 

<  import  of  the  expressions  above  quoted :  Finds,  that  the  nature 

*  of  the  contract  does  necessarily  imply  some  period  of  endumnoe, 
'  and  that,  in  the  absence  of  all  extraneous  evidence,  that  endu- 
'  ranee  must  be  held  to  be  at  least  one  year  certain,  that  being  the 

<  period  mentioned  in  the  agreement,  and  referred  to  in  fixing  the 
^  sum  which  the  defender  conditioned  to  pay :  Therefore  advocates 

<  the  cause ;  finds,  that  the  pursuer  having  been^  dismissed  from 

*  the  defender's  employment,  without  cause  assigned,  is  entitled  to 

<  one  full  year's  salary  of  L.200,  and  also  to  bed  and  board  for  the 

*  same  period ;  and  appoints  the  case  to  be  enrolled,  that  the  ae- 
'  count  between  the  parties  may  be  adjusted  on  the  footing  of  the 
'  preceding  findings,' 

Note. — '  The  plea  maintained  by  the  defender  at  the  debate  was, 

*  that  the  engagement  of  a  tutor  is  one  absolutely  dependent  as  to 
f  endurance  on  the  will  of  the  employer,  under  no  restriction  what- 
^  ever  but  that  of  giving  some  equitable  notice  of  the  intention  to 

<  dismiss  him.    The  Lord  Ordinary  thinks  this  is  utterly  untenable. 

<  From  the  nature  of  the  engagement,  as  well  as  the  analogy  of 

*  every  other  contract  for  service,  he  thinks  it  clear  that  an  agrees 

*  ment  of  this  kind  must  be  held  to  involve  some  period  of  endu- 

<  ranee,  and  the  only  question  here  is,  what  that  period  shall  be 

*  understood  to  be.  Neither  party  offer  to  explain  the  somewhat 
^  vague  terms  of  the  written  agreement  by  an  appeal  to  praetioe# 
^  so  thai  the  question  must  depend  on  the  legal  construction  of 

<  those  terms ;  and  looking  to  the  period  referred  to  in  the  lettersi 
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and  hoUiingf  in  the  abaenoe  of  all  proofs  to  the  contraryi  that  to  8  Fd>.  1889S 

be  the  shortest  endurance  of  the  relation  contemplated  by  the  ^^^"'^^ 

paities,  the  Lord  Ordinary  can  come  to  no  other  eondnsion  than  sheddeo.' 

that  it  must  be  held  as  a  contract  for  a  year  certain.     In  the  case     ^r~7 

of  domestic  servants,  the  fixing  of  the  rate  of  wages  by  the  year 

is  not  held  conclosive,  because,  by  the  practice  of  the  coantry, 

the  period  of  service  is  understood  to  be  from  one  half-yearly 

term  to  another.     But  here  there  is  confessedly  no  such  ground 

for  qualifying  the  inference  to  be  drawn  from  the  writing,  and 

the  Lord  Ordinary  sees  no  alternative  between  that  of  adopting 

the  only  period  of  endurance  there  mentioned,  or  coming  to  the 

eondasion  maintained  by  the  defender,  and  which  he  considers 

utterly  inadmissible,  that  the  engagement  was  one  entirely  at  the 

will  of  tlie  employer. 

*  There  is  one  case  unreported.  Wood  against  Binning,  I4th 
Jane  1804,  {BbIFs  Prin.  dd  edit  p.  50,)  which,  if  correctly  de- 
leribed,  is  decidedly  in  favour  of  the  pursuer,  and  it  may  also  be 
mentioned,  that  the  principle  adopted  in  the  interlocutor  is  uni«> 
formly  recognised  in  the  practice  of  England/ 

The  defender  reclaimed.     At  advising. 

Lord  OHliee. — I  do  not  say  that  this  case  is  attended  with  madi  Opinion  of 
difficulty,  although  I  have  been  somewhat  poszled  by  the  argu-  ^^^^ 
Bients  used  at  the  bar ;  but  after  giving  this  case  full  consideration, 
1  have  formed  a  clear  and  decided  opinion  with  regard  to  it.  In 
the  first  place,  it  is  obvious,  from  the  letter  written  by  this  lady, 
that  she  evidently  contemplated  and  hoped  that  there  was  to  be  a 
considerable  length  of  service,  for  she  writes,  *  his  walks,  rides  and 
*'  games  to  be  all  shared  by  you,  and  also  his  visits.     Having  once 

*  gained  his  confidence,  I  feel  assured  all  will  go  well,  and  the 

*  sooner  you  commence  the  better.'  *  You  will  consider  him  as  en- 
<  tirely  given  up  to  you  from  the  hour  you  undertake  the  charge* 

*  From  that  hour  his  time,  his  education,  all  amusements  must  be 

*  entirely  shared  and  guided  by  yourself  alone.'  But  there  is  more 
than  this,  for  in  that  letter  she  makes  use  of  these  words :   *  The 

*  charge  I  know  is  a  serious  one,  but  I  am  confident,  with  the  bless- 
^  ing  of  Ood,  you  will  be  enabled  to  perform  a  very  great,  and  I 

*  trust,  after  a  short  time,  not  an  unpleasant  doty/  This  evidently 
shows  that  she  contemplated  a  considerable  endurance  of  service ; 
aad  besides,  what  we  all  know  well,  she  naturally  considered  that 
the  tutor  would  have  more  trouble  with  his  pupil  at  first,  but  that 
afterwards  he  would  find  the  duties  less  burdensome.  It  is  also 
ebfious,  that  in  the  fair  engagement  of  a  person  in  the  situation  of 
this  gentleman,  who  had  been  long  employed  in  the  service  of  a 
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Mofikt  m  *  • 
Sheddcnl 

OpMiott'tff 

Court. 


SIM.  NSft  f[ltliiigitUi»donobl6iDBDy  bepiimat..ritOf,]»itfe 4Kmtemplfltediliiii^ 
dderabld  fRetioiDf  setviee/md  mtot  imre  (faHtiBJiieiB'jiiitiaJflbarft 
ptTiodvi<b«<iflMir  togsgeDMittriif  a  nMMepertnaHeirfidesQfinpliDifci^if 
wbttMkiilcitlier  ii«re  bteo  pnid^itnwr  becomfiegtiiouhirottolddato 
<>ffiftt0il  yvsems^si  for*  ooe  iqiiarter  only^  and  IlcanaotirikMlrilfaiq 
leister lirithdvtibeingpilDfMi^ssed  widnthe  eoavioiioBpitetl  it  nMrdl|« 
irioody  JB  tbe  >o«nteaiplatioD  tfbdth  pavfcitsvtl^lrithcfd'gilwiddihM 
eohtidemUe  imdiunilceicrf  nrvice  ;andiaof  tiie(coiiin»ft[»wittrJiMdtf«i 
slO0dl)otii^'iiy  tbeioqo'aoMljthe  otbcv  wtbenmadc^vF^BaliilldflbirlHifP'. 
^ffiininO  qitestioo.Kl^hat  tiWrtlie  tpeeifie  tinirof  <eiigi^faieat9ubiituiEr 
0faeiUd'/i0bi^ttidltat*v]i8  atall  eveate  ayear^  b^iinie^iaonftrA^'liiB 
tttior} «at'«inpffnijed» ' «ii(  eagag^oieDt  A>ra'IeeB>p8tipdiiv«iifd{dNi«d 
leeml  v«ii)r  iweapediMti'  Htm^  anbal  wtfre  tbe tarsis^dptsBi  &  Tkik 
kidys^fitiii,  <*  thetenps'of  bed  and  board».  with- JLlfifllB  ^er/annfaik^ 

<  to  be  paid  qmnteriy. '  Washing  I daoot  intfa  to  JMrejan^ihiBgDlU 

<  «iy  toi'  If  <  tbe  le^dwr  had  eontaiaed  a  'apboifi6'  cfiigafemaiit  ifov 
L;100  batf-yaarhfv  »t'^Lild(K>  a*year,  this  might  have' baed^atkdndeA 
with  sonifi  idiffibiitoy,  is  the  fMnrtias.tn%ht  then  hair^  aanlieiiipUatnt 
moreiy  an  eagaggiaaat  for  half  a  year«  >fitil  if  ve  lo(d&ait>ilhft 
words  of  the  eagagaaseat,  no  shorter  term  tbaot  a>:yBitriasienSs^ia 
have  been  in  the  mxiteniplatMi  ol  the  parties*  -On  tthis^plaito  ia4: 
simple  gfounil  I  am  for  edliering  K>  'Dhe:  interliMnitOr  dfl^etXird 
Ofdioary*  ,.     v   •     .  ■  »    .■    •    .{j  (r-  ^/r//  ipjuj 

iiopi  MaokemBi!^^!  am^of  ^e  saaie  opinion.  *  )lfcaooiifc.taB^fg 
beea  oontemplateilioo  both  aides  thai<lh«0eiaas<t#be!o»ivarjr  Pno: 
sidatable'eoikBraBca  of  fieriiricei'f;fI<do  noH'meantto^aa^that^hckbDc 
tnlot'was  absohatie,  orttUatjtfao  ertgageoifint  anHiM  hofc^Uibs  edak 
oatit»(of  thc/ba^n  Was  EMsbed ;  but  1  hold  MhmI  it  iriaMnDtdmphMb 
on  bothi  aiidafly  :tbat>l;he.agreemeBl  ans  tO)Jaat'Ap«lcdusidufbyg 
tilno^^aild  tiua  letter. hnnte  tbeisenrfoes «f  thoiparsu^fanrpofittiij pae> 
amtifna  >l  doi  notitbiak  ihisHho  quarterly  tonns.of  payason^areaC 
auyiaaterial  ceaaequence  to  dhevaacu  •  Now#- layieg^4Uese  thmgr 
togal^ifr,  4ind 'pa  (ting!  awde  the  temiaof  paynfilt^tiitiseoaaiiitotpiB' 
iaitiossibie  not  to-fadd^  that  underr  ftbe  spsdal  onderetaadtingTaf  Iba 
partfttBj'tbe  enduraiaaet»f  theaervioe waa^not'tpiaatfarijeas'fehasa 
year.  ■••  .  .  •  ■-  -^  f.  ^»>i  hiuow  1 

i  tbhol^^ia-^eneia^^balif  I-h{readay«labaiiaeratlao>machMla^* 
tbeeoigagiement  is  for  a*day.  If  I  liire«roe for  aasaaohiatiMirk^i' 
tbtidK'haiabired  for  a  waelu  If  1  hire  a  peraoa  ibr  oo  qpnob^-asctathi^ 
be  is  bieedtfinr  a  monlh ;  and  if  U  as  in  this  ease,  hare  a  pemo»l»aso* 
niudy«<*yeaiv  that  seems  to  me  to  imply  that  ho  isboandibr.ayefeiv 
unless  any  thing  to  the  contrary  was  etipalated  by  tha  flm^l^^  V 
should  aay  so  wbere  there  is  iMthiag  in  tbe  ease  to  limit  thattioiialrao- 
tion*    I  think  we  have  n^hiog  to  do. with  the  notice  to  quit:  that  is 
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BO^ki^Iii^Mq/ftelciuftc^lUpCMtodEiibesiiiotoempk^^  a»iM.  M9| 

hJJBtminmw'^lHewiaf^lfmiLif^^im tks defehdeB itdiitUB'tf  Udkfota    V^-y^^ 
tfear'jidUiDy^.infekt.lnliaqd'bMrd;  Md.iMnade«»  1  MuMol^aeiv^  ^^Zlu.  ". 
dH6Up0rtfrwlno(ii!^eilrTaf«dtm«irhere>di^  eDgagcnMJ!Dlii8.dtfiQile«m     — 7- 
poilit)oitilDeu::.fiA  Uiff  spimalderofi.chkvase  liam  .eoM  toiha^  Coi!^'^'^''! 

■etdllduariwiicrd'atgtl^efiieMi  k'bi^eid  Bt>aiiiinHlfiiMy*4dra^  v^euif 
BfAbtajbcu^vottridenad  aiif  karetdfoc  ayeaii$  and  »liOBitiiot  jMrnehbOffai^ 
i|tirfakbfitltt^i'ev6fkBfOii1adoaaBlitif  onefureported  oakeLjoIioam 
rfoluderta98lBaibiri>l  nvlitf  {U:thqt  prtti€ipteii:.rtf,niDe^  oidmarrf 
ote^AvincBDtV'bey  ta>be^  binMlfer  half  a-jmar^vrkfrsl^iild' tbam 
haflayj)iHemibiptM|iHe9  iaplicadMi  by  law  Aat.a  gonenaestm  toifao 
Mf  as  SHHMBid'^p  a  year  ?  An*  to  the  ;ca^  mantido^d  by  tbf .  luoei 
OnKaHrj^-^l  raisoUbot  iv  a  debate  io  ao6tb•^qDefttiotl  in  ibe  Guteo^ 
ttapBalbafeae  nui,  it  waa  aign^diat  a  tafor  waa^bivffd  (fovjayear^ 
aad  tbencaac  af' Wood^irai  oitedaaan  attthonky;  hat  the  iaipr^^* 
Mi'jbJiadafeithe^tiftiia,  if  I  can  t^Q9ttorecQIleet^at|:  ifl»  ibat  i  did 
aaOdiqU'iftjw  deakive  of  the  lasr,  facpcause  I  coaaid^Md  tbattbara 
aDtddWtno'pfBiclple  according  to  wbicb^lbe  eagagaqKat  of  a  tutor 
viSe'lo'kBtifisrrayear  whare  tberre  was  no  special- agroemeni^  wbila 
tiak  slia^overoass  was-  oaly  to  last  fisr  ha|f  a<*yicer. 
bilJhaikgBt  itwoold  raq^e  very  deato  evidence  t#  abow  Aa$  m 
totor  was  to  be  understood  as  engaged  for  a  year  wbere  tbara  was 
naa^eflUbreaBCrlict,  while  a  gai^mess^  who  'seemed.  to  t^  ftn  {Ikiri 
OMi^  ^raroai^FM  foa»  hefal  engaged  Ibe  (half  ibat*  4uaie»  I  raooUeet  I 
eeald  aaa  wd  tmmm  far  sacb  a  prineiple*  In  the  case  of  a  gardener^ 
ibiba  Ma  aeaaatt'  fmckia  being  hekl  engbged.  foe  a  year5as  his  do^. 
asaldciniiyiwaHrJie^caBapletad  with  tfae<ro«ad  -•£  th#  year;  hiit  ia 
tU^^eteeBbmbstnct'eilBe^  I^eau  seew»TaaB<mforbDl<ttag^  norwaa 
aii^^ldftci|>laWexplBinaditt>  tae  whereby  I  tboiigfatrdt  8Bfie'4Q.h€fM« 
dnavgoaaii^aai lor-^tartar  is  held  engaged  by  mpllcatiota  for  a.yeaa 
oa|laiki*'«'''3Ibers'i8  temoii  ratber  for  holding  tfaqoaa^OBiy ;  fecifk 
beiperikass  ao  bind- parties  together  in  the  general  ease >  by  iaii^lfca* 
dsa  far  widsvadn  time;  diat  seems  to  me  to  be  most  parileas  in  the      .  r 

oisebitf  >a  ^gretreraair  or  governess^  and  fixing  them  under  penalty* 
I  woold  require  very  clear  evidence  of  an  unanimous  decision,  and 
tbf^tiea8om>taml'<gre«Nidi  of  that  decision  froperly  ass%aed|  but 
tbal<qMrstiohsa&at  now  before  us,  and  I  do  not  wish  to  be  undet- 
8I1MI  as  gtirHig  any  opinion  on  that  point  here,  or  as  assenting  to 
that  doatrin^i  bos  in  this  special  case  in  its  speoial  ciroaBMtances» 
and  with  i^fareiiee  to  the  special  contemplation  and  understanding 
of  the  fBVtk%  I  agree  wHb  die  interlocutor  ef  the  Lard  Ordinary^ 
I  therefesa^  in  the  speoial  circoaMtaooes  of  this  oase^  think  that 
the  interlocutor  of  the  Lord  Ordinary  k  right. 
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6f  Feb.  1639.  Lord  President. — I  confess  this  case  appears  to  me  to  be  attended 
with  difficulty.  I  have  no  doubt  that  this  lady  had  hoped  that  the 
engagement  should  be  a  lasting  one.  No  person  hires  a  tutor  to 
his  children  without  hoping  that  that  tutor  may  complete  their  eda* 
cation.  Both  parties  may  therefore  have  hoped  and  intended  that 
the  engagement  was  to  last  for  a  considerable  time ;  but,  unqoes* 
tionablyt  it  was  also  understood  that  they  were  to  be  mutually  sa* 
tisfied  with  each  other.  Now  suppose  this  case :  Here  is  a  pro* 
vision  for  the  pursuer  to  be  entertained  at  bed  and  board ;  now,  if 
the  gentleman's  bed  and  board  had  consisted  in  his  taking  his  meat 
with  the  servants,  would  he  have  been  bound  to  submit  to  that? 
I  apprehend  not    He  might  have  said,  *  It  was  not  in  my  contem-* 

*  plation  at  entering  into  this  engagement  to  take  my  meals  at  the 
'  second  table ;  and  I  have  not  been  accounted  as  one  of  the  family.' 
And  so,  on  the  other  hand,  the  lady  might  say  to  the  tutor,  ^  I  did 

*  contemplate  some  period  to  your  engagement,  but  I  find  you  do 
<  not  answer  or  suit  me.    Your  manners  are  very  offensive ;  and 

*  my  child  and  you  do  not  agree ;  therefore  I  am  afraid  it  will  re- 

*  quire  to  be  terminated  next  quarter.'  I  cannot  help  thinking  baft 
that  this  condition  is  to  be  implied  in  the  engagement,  and  act  as 
a  rider  to  the  general  inference.  No  doubt,  if  this  view  be  correct, 
it  would  imply  a  notice  to  quit ;  yet  still  I  have  difficulty  in  find- 
ing, that,  (as  this  is  one  of  all  situations  the  most  confidential  and 
Important,  and  as  there  must  be  a  good  understanding  between 
the  parties,)  if,  from  any  cause  whatever,  that  understanding  if 
broken  on  either  side,  each  party  has  not  a  right  to  be  loned 
from  the  engagement  altogether.  So  I  think  it  is  not  unaaCural  to 
suppose  that  an  implied  understanding  existed  that  this  engage* 
ment  was  to  terminate,  on  due  notice,  if  the  parties  did  not  soit 
I  have  therefore  great  doubts,  indeed,  whether  we  should  adhere 
to  the  interlocutor  of  the  Lord  Ordinary.  Your  Lordships,  jiow* 
ever,  are  of  a  different  opinion,  and  so  we  mast  adhere. 

Lcrd  Corehouse  was  absent. 
Jv^^ment.  The  Cottrt  accordingly  adhered. 


Xofd  Ordinsiy,  FuBertotu  Act.  D.  M^NeUl,  O.  H,  PaUimm.  Alt.  JSmi  </ 

jPoc.  {Bop*,)  P.  Robertatm.  George  RuthetfM,  Writer,  and  Wakar  Om/^ 

W.  &  Agmti.        B.  Cltrk. 

C.  G.  R. 
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FIRST  DIVISION. 

No.  LXXV.  \2th  February  1889. 

JOHN  MURRAY 
agaimt 

ALEXANDER  MURRAY  and  ROBERT  MURRAY. 

Expenses. — Jury  Taial. — Reference  to  Oath. — A.  having 
brought  a  reductiott  of  an  agreement  between  him  and  jB.,  on  the 
ground  that  it  did  not  set  forth  their  true  intention^  failed  to  esta^ 
blish  this  before  a  Jury,  On  a  subsequent  reference  to  the  oath 
ofB^  the  Courts  holding  the  oath  cfffirmative  of  the  reference^  sub» 
jeeled  B.  to  the  whole  expenses  incurred  by  A.^  including  those  of 
the  Jury  trial. 

In  1837,  the  defenders  raised  an  action  of  count  and  reckoning  Nanaiive. 
■gainst  their  ancle,  the  pursuer,  and  their  other  tutors,  in  which 
jadgment  was  pronounced  in  their  fovour,  on  Ist  February  1632^ 
finding  their  tutors  liable  in  solidum  for  their  omissions.  The  case 
was  then  remitCed  to  an  accountant,  and  although  no  final  report 
was  given  in,  two  interim  decrees  were  pronounced  against  the. 
pnrsaer  for  L.300  each,  the  one  dated  in  January  and  the  other  in 
Hoveniber  1834,  which  sums  were  at  these  periods  paid  to  Mr  Thom- 
son Paul,  tbe  agent  of  the  present  defenders,  who  retained  them  Iq 
cover  his  expenses.  The  pursuer  stated,  (but  this  was  denied,) 
that  the  sum  due  by  him,  after  deducting  the  amount  paid  under 
these  interim  decrees,  was  L.1517,  as  appeared  on  the  face  of  a 
proposed  report  of  the  accountant,  the  draft  of  which  was  issued  in 
July  1884.  After  yarious  unsuccessful  attempts  at  a  compromise,  and 
after  objections  had  been  lodged  by  both  parties  to  the  accountant's 
draft-report,  the  defender,  Robert  Murray,  on  the  8th  of  December 
of  that  year,  addressed  the  following  letter  to  the  pursuer :  <  Dear 
^  Uncle,  I  am  wishing  to  inform  you  that  my  brother  is  here,  and 
^  is  intending  to  be  here  till  Saturday  next;  and  if  you  wish  to  settle 
•*  with  us,  I  think  my  brother  will  come  to  my  mind,  which  we  have 
^  stood  long  at.'  A  meeting  of  the  parties  accordingly  took  place 
at  Eliock,  near  Sanquhar,  with  a  view  to  a  compromise ;  and  an  agree- 
ment (afterwards  prepared  by  an  agent)  was  signed,  which,  while  it 
soDtained  no  reference  to  the  payments  made  to  Paul,  bound  the 
|Hiisuer  to  firee  and  relieve  the  defenders  of  the  whole  law  expenses 
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12  Feb.  1830.  incurred  by  them  in  the  former  process,  and  in  eonnection  widi  iti 
w*v-«i^   •ubject- matter,  to  reKeve  them  of  an  atinnily  of  L.80  |NiyteMe  to 


Murniys. 
NarratiTe. 


their  mother,  to  free  them  of  all  claiaM  off  debt  at  the  instadte  «f  one 
Barclay  of  Shuttlefield ;  and,  la^ttly,  before  the '20th  of  May  1886, 
to  maike  payment  to  each  of  them  of  L.570  sterHng,  he  dben  taking 
credit  from  Robert  Murray's  sum  for  L.lOO,  for  trfiieh  hit^at  Aedste 
of  tlve  agreement,  held  his  bill.  The  defenders,  on  their  part,  db* 
charged  the  pursuer  of  all  claim  at  their  instance. 

In  October  1835^  the  pursuer  raised  the  present  action  of  redac- 
tion of  this  agreement,  alleging  that  it  originated  in  grots  error, 
and  was  illegally  impetrated  from  him  by  the  defenders,  in  total 
ignorance  of  his  rights,  and  was  contrary  to  every  rational  view 
of  the  object  of  parties  at  the  time,  as  he  thereby  became  boond 
for  at  least  L.1000  more  than  he  could  have  been  made  HsMefiDr 
by  a  decree  of  the  Court;  and  it  was  besides  the  nnderstanduigof 
parties  tlrnt  credit  should  be  given  for  the  L.600  already  pail  la 
PanI,  and  not  that  the  defenders  should  draw  the  L.1148^  over  and 
above  that  sum.  A  memorandum  was  in  a  few  days  after  the  date 
of  the  agreement  sent  to  the  defenders,  to  the  effect  diat  tfte  pvr- 
auer  was  to  get  credit  for  all  sums  already  paid ;  but  the  defenders 
refused  to  sign  it.  The  summons  concluded  for  a  redaction  of 
the  agreement  in  toto,  or  at  least  quoad  the  excess  between  the 
sum  professedly  contained  in  it  and  that  truly  doe  ander  the  or^ 
ginal  action  ;  or  otherwise,  it  should  be  dechred  that  it  &Ut  tMkh 
elude  the  L.000  paid  under  the  interim  decrees,  bat  thai'  the  de* 
fenders  were  bound  to  give  the  pursuer  credit  for  thit  amia^  vhh 
interest. 

The  defenders  denied  the  averments  of  the  paraner  ta  to  the 
nature  of  the  compromise.  The  case  was  tried  by  a  jury,  wImi  re- 
turned a  verdict  for  the  defenders;  and  the  pursner  thereafter re^ 
ferred  the  matter  to  the  oaths  of  the  defenders,  as  stated  in  the  nola 
of  the  Lord  Ordinary.  The  reference  having  been  sustained,  and 
the  oaths  taken,  the  Lord  Ordiuary  pronounced  the  following  in* 
terlocutor : 


Lord  Ordi- 
nary's Inter- 
locuton 


<  29^A  November  1838. — The  Lord  Ordinary  having  heaid  coon* 

*  ael  on  the  import  of  the  defenders*  depositions  on  the  reference, 

*  finds  that  the  depositions,  notwithstanding  mudi  evasion  andeqai- 

*  vocation  exhibited  therein,  (especially  in  the  deposition  of  Alex- 

*  ander  Murray,)  must  be  construed  and  held  as  affirmative  of  the 

*  reference ;  and  more  particularly,  finds  that  the  admisnoos  aad 
<  statements  of  both  defenders  in  their  depositions  sofficiently  estar 

*  blish  that  it  was  understood  and  agreed  between  the  parties,  when 


J 
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Sit^SSf^dpifii  ^  ifcMWWW  tQ  tbe  defenders'  agent,  Uf  PauJ»  j^rcr    ^-^^*»^ 
VfWytp,riii«,^g»t€wi?*<#.M;V^  in  t^e  niioote  of  reference,  JJuI^JJJil^*^ , 

.Vl9vr^ilfim^4pwf  b^.tbe  defenders  over  and  abore  Uie  $Qin^  jqf      —-* 

^*i67ftJSfeWdaj{rft^j^  pf.lib^  defenders,  ^•^^.^M^^'f^^'; ' 

(:tJba<«Ai4,tvi»;4^^i^^  tbe^lianda  of  the  def^pdar*' s^d 'J^J,^^ ""''' 

*«^!*.-J^iW^t.f^H^r.WWS  wl^*ch  the  pursuej,  by  tj^e^^ajd  a^rep^ 
^ment,  ondertook.t/oi.dUi^harge.;.  Xht.^refore,  i^od  ^u .te^ips,  qf  the 
*4ffi|yS<ffflF  ^4^All^TAAti>ve^  conclusions  of  the  libel,  .fiodji^^^at,the 
NW^BWy.lihf^U  on  did  joptinclode  or. infer  any  rig^t.iii.xl^e 
^Jisf^R^^^M^m^  ^j^^^^^  the.  said  two  p.ums  of  L.300^  ov^^  ^ni 
i-^JVTAithM'VW/^  JU570,  stipulated  to  be  paid  by  the  piji.rsuer  to 
tASi^^SltAif^  iQ:^h^  said,  agreement,  and  to  this  effect. deperii^  find 
M«f^W»  Ki^r^  .pf  .tte  libel :  Farther,  and  in  respect  it  ^ppea^ 
f'^irtffi/'ffrt  Ord.inai^y  that  the  defenders  have  all  along^aiQ.tain^d 

*  pleaf^  Jba  rf^fern^pfe  fo  the  sfiid  tyiro  sums, ,  contrary  to  jii/itice  aijd 
f}g4iif%i&fA  h\}^  ^  ^  transaction  concluded  by  themselves  per- 
.^.-If^jly  sl^;i,,f|^af  r§liVtion>  finds  theip  liable  iq  the  wl^ole  ex- 
*iVpfKt  j^iV^op^. Including,  those  of  the  jury  trial,  and  repits  the 
eiffitAKJN^  JiMQiMged^  to  the  Auditor  to  ta^  and  report' 

h  ifyffjUt^i^l^^if/^^f^  of  the  reference  here  wer^  very  specific,  and  Note. 
»ip4fi^W?f^.My*9^<'  "^  ^^^  Court,  who  di^ered.from  the. Lord 
w^^^PVSKW  ^1^^  precise  ternxs  that  were  prpper  tp  bring  but  the 
^SSH^WRi^t  Wfffit  T^^,  pursuer,  John  Murray^  had  been  a  tutor 
iA"4jF»l«'  ft^ A^  .defendprs,  bis  .nephew? ;  but  bft^  of  rat|i€;r  his 
^  ^^y<tWiAg)  %  ffft».9f  hftW^ps  w^ip.^eted  foj:  ijip,  had^^.l?cted 

*  to  give  up  inventories.  Hence,  although  be  had  no  pergonal  in- 
9il^WW49iiM>f  ^i^^tU^^M  ^^  omissions  and  in  solidum  with  the 
^*^^fflr^nWS!fM' ?f  ^^.O"*  H**  ^'i^d  insolvent,  ,  Theprigi- 
4M«W^W*^fMWin^  10  1832,  and  is  reported  as  a  hard  case 
oW  4^iflVIHS(9:.^'4^ovigI^  ^^>  M^  ^9^^^  ".?^  "'^  relaxed  in  ^is  far 

^i«oi|fof»j§^^«.  ^^ft  276! .    .;;      *     ;  .  ;;  ,  v 

•r.i  V4/^i<W*#WnPW.?i^'?°^*i"j°^^  ^^y'^  P'*^  between  the  uncle  aud 

*  nephews,  with  a  view  to  an  extrajudicial  compromise  of  their  claims. 
'  The  gross  amount  of  these  appeared  from  the  report  of  an  accoun- 

.tt^Nmll!9A  (|}^  f^^f^!^^^.  ^^  ^f^^  ^ked  sums,  which  the  pursuer  did 

*  jpliflBQed/^  to*  ^  These,  communings  took  place  in  the  cpuntrjr  in 
V4NC^|i|^i4|.1^2.  Tbe  pursuer  afterwards,  in  1834,  paid  or  pd- 
.f  mi^,..twq;,sums  of  L.300  to  Mr  Paul,  W.  S.  the  defenders' 
^^^gf^DWv.hjffa^.  that  gentleman  did  not  pay  over  to  the,  defender^, 
•^i}^^S'*^^(HK^  ^  meet  (he  expenses^  which  were  of  course  very  beavy 

. .  \  SjNQj^.^er  these  payments  the  parties  met  at  Eliock,  near  San- 
<  quhar,  and  came  to  an  adjustment  at  a  personal  interview,  where 
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Murray  v. 
Murrays. 

Mote. 


no  third  parties  were  present  The  defenders  then  agreed  to  ac- 
cept of  L.570,  to  be  paid  to  each  of  them  by  the  pursuer,  who  was 
to  give  them  these  sums  freet  and  to  relieve  theip  of  all  expentesf 
besides  taking  on  himself  some  other  subordii^ate  burdens  specified 
in  the  missive.  This,  after  being  privately, agreed  to,  was  put 
into  writing  by  a  writer  in  Sanquhar ;  and  as  it  was  said  that  he 
did  not  know  the  previous  state  of  the  facts,  the  agreement  cod- 
tained  no  mention  of,  or  reference  to  the  two  sums  of  L.dOO  pre- 
viously paid  to  Mr  Paul. 

*  In  these  circumstances  the  present  question  arose  as  to  the  ac- 
tual import  and  understanding  of  parties  under  this  extrajudicial 
agreement  and  compromise.  The  pursuer  at  first  failed  in  esta- 
blishing his  case  under  an  issue  sent  to  a  jury.  The  pursuer  theo 
made  a  reference  to  the  defenders'  oaths,  which,  as  adjusted  by 
the  Court,  resolved  into  the  question,  ^  whether,  at  the  time  of 

entering  into  and  executing  the  agreement  libelled  on,  it  was 
understood  and  agreed  to  by  the  defenders  that  the  two  sums  of 
L.dOO  each,  previously  paid  by  the  pursuer,  as  mentioned  in 
process,  were  to  be  given  back  to  the  pursuer^  or  allowed  to  go 
and  be  imputed  in  extinction  pro  tanto  of  their  agent  Mr  Paul's 
expenses,  and  Mr  Barclay's  claims  therein  specified  ?' 

*  The  oaths  of  the  defenders  have  now  been  taken ;  and  although 
the  deposition  of  the  elder  brother,  Alexander,  exhibits  very  gross 
and  discreditable  Ruffling,  if  not  sundry  downright  contradictions, 
which  would  of  themselves  be  fatal  to  his  own  plea  as  a  litigant, 
it  is  thought  that,  upon  a  careful  analysis  of  the  oaths,  enough  is 
made  out  clearly  to  demonstrate  the  honesty  and  legal  validity  of 
the  pursuer's  plea. 

'  In  the  first  place,  Robert  Murray,  (the  younger  brother,)  who 
was  first  examined,  admits,  (deposition,  p.  2,  F,  G,)  that  a  long 
time  (indeed  years)  before  the  latter  adjustment,  he  had  offered, 
at  a  previous  meeting  at  Laroington,  to  discharge  his  unde  on 
his  paying  L.600  to  himself,  and  the  same  sum  to  his  brother, 
besides  all  expenses.  At  that  time,  however,  the  two  partial  pay- 
ments had  confessedly  not  been  made  to  the  defenders'  agent;  so 
that  L.600  in  all  was  the  utmost  extent  of  Robert's  demand  ait 
first ;  but  he  adds  that  his  brother  Alexander  demanded  L.1000, 
and  so  the  communing  broke  off  at  that  time. 

*  It  was  renewed,  however,  by  a  letter  from  Robert  Murray  to 
the  pursuer,  dated  8th  December  1 834,  which  deserves  very  parti- 
cular attention,  and  will  be  found  quoted  verbatim  in  the  printed 
summons,  (p.  5.)  That  letter  may  be  read  as  part  of  the  depo- 
sitions} as  Robert  Murray  admits  that  he  wrote  it,  and  Alexander, 
the  other  defender,  admits  that  he  saw  it  before  it  was  dispatched. 


No.  75.  COURT  OF  SESSION.  331 

*  In  this  letter'  Robert  requested  the  pariuer  to  come  and  meet  18  Feb.  1839. 

*  bim  again  with  a  view  to  a  settlement,  and  he  added,  *  If  you'  ^^J^^^ 

<  wish  to  settle  with  ns,  I  think'  my  brother  will  come  to  my  tnind,  Murrayn. 
**  which  we  have  stood  so  long  at.'     Now,  when  the  defender  thus     ^^ 

<  iaWted  his  uncle,  in  December  \Q34,  to  settle,  and  made  reference 
^  to  the  eld  terms^  i.  e.  to  the  very  sum  of  L.600,  proposed  long  be- 

*  fore  either  of  the  payments  of  L.300  were  advanced  to  Mr  Paul, 

<  dmt  oommonieation  of  itself  goes  far  to  show  that  Kobert  never 
'  proposed  or  meant  that  the  L.dOO  should  be  paid  over  to  him  in 

<  addition  to  L.600. 

*  There  were  varions  other  circumstances  in  both  oaths  tending 

<  to  illustrate  the  meaning  of  both  parties  on  this  point ;  but  Robert 

*  Murray's  answers  to  the  special  questions  at  the  close  of  his  de- 

*  position  (deposition,  p.  6,  B,  C,)  are,  in  the  Lord  Ordinary's  opi- 
^  nioii,  conclusive  as  to  the  point  referred.     In  particular,  Robert 

*  is  *  specially  interrogated,  Whether,  in  the  agreement  written  out 
**  by  Mr  McQueen,  and  executed  by  the  parties,  it  was  understood 
"  that  the  pnrsuer  was  to  get  the  two  partial  payments  of  L.300 
*^  each,  previously  paid  by  him  to  Mr  Paul  towards  assisting  the 
"  pursuer  in  paying  'Mr  Paul's  expenses,  Barclay's  claims,  and  the 
**  deponent's  mother^s  annuity  ?  depones,  That  the  deponent  never 
*^  had  the  least  mind  of  the  £«600  at  that  time.  Interrogated,  Whe- 
*^  tfaer  the  deponent  expected  to  receive  any  farther  sum  of  money, 
**  under  the  settlement^  than  the  L.570  already  mentioned  ?  depones, 
«*  Nathinff.' 

*  In  the  next  place,  the  deposition  of  the  other  defender,  Alex- 

*  ander  Murray,  amidst  much  evasion,  equivocation,  and  many  in- 

<  consistencies,  contains  sundry  admissions  distinctly  corroborative 

*  of  the  most  material  parts  of  his  brother^s  deposition*     Thus  be 

*  admits  (p.  7,  G,)  that  his  brother  read  over  to  him  his  letter  to  the 

*  pursuer;  of  8th  December  1834,  before  it  was  dispatched,  and  the 

*  defender  does  not  allege  that  he  objected  to  it. 

.  *  Again',  he  swears  in  a  subsequent  page  (p.  9,  D,)  that  he  agreed 
^  to  his  brt^hef^s  proposal  to  take  L.600  from  the  pursuer,  clear  of 

*  all  expenses  and  burdens.  But  the  brother  had  previously  ex- 
^pressly  sworn  that  he  expected  to  get  nothing  more  than  the 
'  L.600,  (thus  excluding  the  two  sums  of  L.300  now  in  dispute) ; 

*  and  if  Robert  Murray  is  to  be  held  as  having  agreed  to  the  ex- 

*  elusion  of  these  two  sums,  the  defender,  Alexander  Murray,  is 

*  equally  bound  by  his  admitted  assent  to  his  brother's  agreement. 

\    <  The  admissions  here  reluctantly  extorted  from  the  defenders  are 

*  entitled  to  the  more  weight,   because  it  appears  from  Robert 

<  Murray's  deposition  that  both  defenders  had  fully  in  view  at  this 

*  meeting  the  two  payments  previously  made  to  Mr  Paul,  (see  de- 

2l2 


532 


DECISIONS  OF  THE 


No.  75. 


13  Feb.  1839. 


Murray  u. 
Murrays. 

Note. 


position,  p.  5,  F,)  while  tbe  other  defend^r^  Alexander,  evades 
iu  a  very  inexcusabie  manner  giving  any  explicit  aflswec  respect- 
ing the  communicationa  between  bis  brother  and  himself  on  this 
subject ;  (deposition,  p.  13,  B,  C»  D.) 

*  The  evasive  answers  of  tbedefender»  however,  do  of  them* 
selves  afford  the  strongest  inference  agaitiat  him.  Thus,  he  is  in- 
terrogatedy  (deposition^  pw  13,  G,)  *  Whether  the  deponent  ever 
had  any  conversation  with  his  brother  at  all  regarding  these  two 
sums  ?  depones.  Not  that  be  reoollecta  o^  Interrogated*  Wbe* 
ther  the  depoaent  expected  to  receive  any  mjoreihanthe  L.S70,' 
li^hicb  the  pursuer  agreed  to  give  him  as  a  setUement  ?  depones, 
I  dorit  recollect.  Interrogated,  Whether  the  deponent  now  ex-' 
pects  to  receive  any  more  than  the  said  sum  of  L.570  ?  depones, 
1  do  not  recollect  tluit/ 

^  These  answers,  in  the  Lord  Ordinary's  view^  supersede  alt 
comment*  Every  npn  memini  of  the  defender,  on  ma(te»per*« 
fectly  consistent  with  his  own  knowledge,  mu&t  be  held  either.as 
a  wilful  refusal  tQ  depoqe,  or  at  least  the  statement  of  the  other 
defender^  in  ao  far  as  explicit  on  any  ppint^  must  be  held  as  bind* 
ing  his. co-defender,  when  the  latter  is  unable  expressly  to  nega*' 
tive  iu  In  this  view  alao  the  Court  is  relieved  fri>m  conaidering 
a  question  that  might  have  occurred  if  the  two  defenders  bad 
given  depositions  opposite  to  each  other,  without  any  means 
afforded  on  the  face  of  the  depositions  to  determine  the  auperior 
credibility  of  either.  From  the  character  of  Alexander  Murray's 
deposition  no  such  case  is  presented  here. 

*  It  was  observed  at  the  debate  that  Alexander  Murray  had  ne- 
gativied  the  reference  by  the  answer  ^iven  by  him  to  one  genera) 
question  towards  the  end  of  his  depoaition,  when  he  aw<H'e  (de* 
position,  p.  14»  B,)  that  he  had  no  doubt  when  he  signed  the 
agreement  that  he  would  receive  L.300  more  than  the  sum  speci* 
fied  in  the  missive :  But  the  defender's  anawers  to  the  interroga- 
tories  on  this  point  are  so  equivocal,  if  not  so  utterly  irreooncile- 
able,  as  to  be  altogether  unworthy  of  regard.  Even  if  his  anawer 
to  this  single  question  had  been  prompt  and  explicit,  the  Lord 
Ordinary  is  of  opinion  that  there  is  no  role  or  principle  of  law 
which  can  compel  the  Court  to  sustain  the  general  answer  of  a 
party  in  his  own  favour  at  the  conclusion  df  auch  an  oath,  in  op- 
position to  the  inferences  deducible  from  other  more  specific  state- 
ments in  the  body  of  his  deposition.  This  seems  well  illustrated 
in  the  case  of  Hunter  in  the  Second  Division,  in  1835,  (13  S/iar, 
p.  369,)  where  the  Court  disregarded  a  general  answer  given  by 
a  party  in  support  of  his  plea,  holding  it  to  be  explaiped  and 
obviated  by  his  former  statements  in  the  same  deposition. 
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^  Finally,  though  a  Mttgant  deponing  on  a  reference  is  in  one  12  Feb.  1^39. 
sense  the  witness  of  his  opponent,  when  he  obeys  the  reference     ^^'^V"^^ 
and  depones  fairly,  he  is  not  divested  of  his  character  as  a  party  ^^^  ^^ 

in  the  cause,  responsible  for  his  otm  wrong  if  he  either  gives  false      

and  contradictory  answers,  or  declines  to  give  any  answer  at  all  ^^^' 
to  pkin  and  pertinent  questions*  In  either  case,  certainly,  he 
may  be  held  as  confessed — as  having  declined  to  depone  to  facts 
within  his  knowledge,  and  thus  having  substantially  refused  to 
obey  and  give  effect  to  the  reference :  any  other  view  of  the  law 
would  make  references  to  oath  of  parties  nugatory  and  absurd. 
<  With  regard  to  esrpenses  of  process,  the  Lord  Ordinary  at  first 
felt  some  doubt  how  far  the  whole  of  these  should  be  given,  as 
the  pursuer  had*  taken  an  issue,  and  failed  in  a  jury  trial.  In  this 
view  the  c»se  is  new,  and  probably  will  not  be  of  frequent  occur- 
rence. Bat  when  it  is  discovered  by  any  competent  proceedings 
befo^  the  final  close  of  the  cause  that  the  defenders  had  all  along 
been  maititaining  a  plea  contrary  to  equity  and  good  conscience, 
it  is  thought  that  there  is  no  room  for  distinction  between  the 
cests  of  the  trial  and  atiy  of  the  other  prior  exf^enses  to  which 
they  subjected  the  pursuer.  And,  on  inquiry,  it  appears  that  the 
same  course  is  followed  in  England  in  the  cases  bearing  tKe  near- 
est resemblance'  to  the  present.  If  proceedings  on  a  verdict  are 
stayed  by  a  discovery  made  by  aflBdavit  in  the  Court  of  Equity  in 
Enghrody  the  costs  of  the  trial  may,  in  the  discretion  of  the  Court, 
he  Md  on  the  party  who  shall  be  ultimately  found  to  have  taken 
a  wrong  verdict. 

*  Altogether,  the  pursuer's  claim  to  an  ample  indemnification  of 
his  coats  here  seems  to  be  unusually  strong ;  for  he  from  the  first 
stated  bis  own  understanding  as  to  the  real  meaning  of  the  adjust- 
ttent, — and  he  added,  that  any  other  view  would  subject  him  to 
more  than  he  would  have  been  bound  to  pay  according  to  the 
stribtesi  accounting  under  the  fir^t  judgment  of  the  Court  in  1832. 
AcoonKngly,  he  judicially  ofiered  to  enter  into  such  an  account- 
ing' by  the  very  terms  of  the  present  summons;  but  it  was  refused 
by  the  defenders.  Now,  although  there  might  be  various 
grounds  for  considering  that  the  claims  which  the  defenders  ori- 
ginally held  against  the  pursuer  formed  a  proper  subject  for  some 
abatement  in  equity  or  good  feeling,  it  is  not  very  easy  to  see  any 
pretence  in  justice  or  common  sense  for  holding  that  it  could  ever 
have  been  intended  to  increase  them  against  the  tutor  by  any  ex- 
trajudicial settlement  Hence,  the  Lord  Ordinary  cannot  help 
viewing  tlie  plea  of  the  defenders,  as  now  disclosed,  to  be  such  as 
ought  to  subject  them  in  all  the  consequences  which  a  failure  in 
a  litigation  of  the  most  unfavourable  character  ought  to  entail  on 
the  unsuccessful  parties.' 
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12  Feb.  1839.  The  pursuer  reclaimed^  praying  the  Court  to  find  that  the  mat- 
ters proven  by  the  defenders'  .oaths  sufficiently  establish  the  issue, 
that,  in  entering  into  and  concluding  the  agreement,  dated  ISth 
December  1884,  the  pursuer  was  under  an  essential  error  as  to  the 
substance  of  the  said  agreement ;  and  therefore  to  deoem  in  the 
pursuer's  favour,  in  terms  of  the  reductive  conclusions  of  the  sum- 
mons. 


Opinion  of 
Court. 


Ju  igmenb 


The  defenders  also  reclaimed^  praying  the  Court  to  recal,  and 
find  the  oaths  negative  of  the  reference,  and  to  assoilzie  them  with 
expenses. 

Lord  Gillies^ — 1  concur  with  the  Lord  Ordinary,  and  that  for 
the  reasons  which  his  Lordship  states  in  his  note« 

lAtrd  Pruident. — I  also  agree  with  the  Lord  Ordinary,  who  ap- 
pears to  me  to  have  dealt  with  this  case  with  great  accuracy.  With 
regard  to  the  expenses,  I  hold  it  to  be  settled  law*  that  if  a  pur- 
suer or  defender  has  lost  his  case,  but  he  afterwards  refeis  to  the 
oath  of  his  opponent,  and  gains  the  case  on  the  reference»  he  is 
entitled  to  his  full  expenses,  as  it  then  turns  out  that  the  other 
party  has  been  throughout  litigating  in  bad  faith. 

Lord  GiUies, — I  agree  in  that  observation  also. 

Lord  Mackenzie. — I  am  quite  satisfied  with  the  reasons  of  the 
Lord  Ordinary.  It  is  quite  impossible  for  the  defenders  to  attempt 
to  disguise  the  nature  of  the  agreement.  Its  nature  appears  from 
the  depositions,  on  which  I  cannot  put  a  different  construction  from 
that  of  the  Lord  Ordinary.  As  to  the  expenses,  I  also  agree  with 
his  Lordship.  If  this  admission  had  been  made  at  the  outset  no 
proceedingB  would  have  taken  place ;  and  it  is  impossible  now  to 
say,  that  the  defenders  were  dragged  into  oourt  by  the  reduction, 
and  so  are  entitled  to  expenses.  The  pursuer  was  justified  in 
bringing  this  action  to  get  redress,  as  there  was  no  evidence  of  the 
nature  of  the  agreement  save  what  depended  on  the  parties  inte- 
rested ;  and  so  it  was  in  vain  for  the  pursuer  to  assert  what  was  his 
understanding  of  it,  as  he  could  not  prove  it  against  the  statement 
of  the  defenders ;  but  now  it  has  turned  out  that  he  .was  all  along 
right,  and,  consequently,  it  would  be  contrary  to  equity  not  to  give 
him  his  expenses. 

Lord  Corefiouse  was  absent 

The  Court  accordingly  adhered. 

Lord  Ordinary,  CuninghatM,  Act.  Dean  o/Fac.  (Hope,)  J.  Anderson.  Alt 

Z).  McNeill,  W.  Bell,  Macfarlane.         Wothersjmn  ^  Mack,  W.  S.  and  T%mum 
Pavl,  W.  S.  Agents,         Jury  Clerk, 

C.  G.  R. 
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FIRST  DIVISION. 

No.  LXXVI.  12t^4  February  1639. 

The  Honoubable  Mas  MARIA  HAY  MACKENZIE  ams 

HUGH  MONRO 

aaainU 

Th.  magistrates  o.  DINGWALL. 

Process. — Jury  Cause. — New  Trial,  Motion  for. — Penal 
Action. — Crime.  —  Petition  and  Complaint. -«>*Proof.-— 
Salmon-Fishing.^-^^.  obkms  an  interim  tnterdiU  in  41  detia- 
rotor  a^ainat  £.,  and^  pending  this  proeessj  A.  presents  a  petition  • 
and  campbrint  against  B.  for  alleged  breach  of  interdict^  praying  • 
the  (hurt  to  imprison  orfime  therespondent^  to  deter  him  and  others 
from  commuting  the  like  in  time  to  come.     In  this  lestter  process  an 
iflsitf  ia  sent  to  ajvry^  in  which  they  ^nd  for,  B.     On  a  motion  for 
a  new  trials  on  the  ground  that  the  verdict  is  against  evidence^  but 
no  misdirection  of  the  judge  is  alleged^  A.  objects  to  B.  referring  to 
any. of  the  interheutors  in  the  dedarator,  or  in  the  record  made  up 
in  the  petition  and  complaint,  in  respect  that  B,  led  no  eoidence,  and 
did  not  produce  these  inteHocktors  to  the  jury^ — hdd  ( 1  •)  ineom- 
petent  to  refer  to  the  iiUerloeutors  in  the  declarator,  or  to  those  in 
the  other  process,  if  for  the  purpose  of  supporting  the  verdict.     (2.) 
That  as  there  might  be  legitimate  reasons  for  referring  to  them,  the  - 
Cdurt  aBowed  B.  meantime  to  refer  to  them,  reserving  to  the  Court 
to  judge  oftfi0  legitimacy  of  these  reasons.     (3.)  Opinion,  that  this 
was  an  action  of  a  penal  nature,  to  which  the  rule  of  practice  in  the 
Courts  of  England  was  applieablej  that  where  a  motion  is  made 
in  slUck  action  for  a  new  trial,  on  the  ground  that  the  verdiet  is- 
against  evidence,  and  not  on  the  ground  of  misdirection,  and  where 
the  definder  has  a  iferdict  in  his  favour,  a  new  trial  is  edways  re- 
fused.     (4.)  'Opinion,  that  this  rule  is  consistent  with  the  spirit  of 
the  Scots  penal  law,  which  declares  that  no  one  shall  thole  an  assize 
twice  for  the  same  delict.     Where  a  jury  found/or  a  defender  (B.J' 
on  an  issue  arising  out  of  a  petition  and  complaint,  the  prayer  of 
which  was  for  punishment  solely  for  breach  of  interdict — Cireum-- 
stances  in  which  the  Court,  proceeding  on  the  principle  of  English 
Jaw,  disallowed  a  motion  for  a  new  trial. 

Process.  —  Jury  Cause.  —  Record.  —  Evidence.  —  Proof. — 

Obiter^  in  a  question  before  the  jury,  the  whole  record  isj  since  the 

junction  of  the  Jury  Court  with  the  Court  of  Session,  now  held  to 


Mackeiixie 
and  Monro  v. 
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\2  Feb.  1839.      be  in  Court^  without  any  special  production  ;  but,  in  order  to  make 

any  portion  of  it  evidence,  so  as  to  entitle  a  party  to  found  upon  it 
at  the  trial,  or  on  review  oftlie  verdict,  the  portions  must  be  founded 

I  Magistrates  of      OH  at  the  trial,  and  read,  or  be  held  to  be  read  to  the  jury  ^ 

Dingwall. 

NarraUfe.       The  Commistionen  of  Forfeited  Estates  and  the  Magistrates  of 
Dingwall  raised  mutual  actions  of  declarator  against  each  other  in 
regard  to  the  salmon'* fishings  in  the  river  Conon.    In  these  actions 
proof  was  led  by  both  parties,  and  a  plan  was  prepared  by  Mr 
Sangster,  in  1763»  which  laid  down  on  the  narth  bank  of  the  main 
channel  of  the  river  the  localities  of  Balblair  and  Breakenord^  and 
described  a  black  line  as  the  march  between  these  two  places.   The 
plan  also  marked  out  two  fishing  pools^  viz.  Oure  and  Breakenord, 
as  lying  on  the  north  bank,  and  also  a  place  called  Fisher's  Lodge, 
un  the  south  bank,  both  to  the  west  of  the  black  line,  aad  &rther 
down  the  river*   In  these  actions  the  Coort,  on  24th  January  1776, 
pronounced  an  interlocutor,  finding  that  the  CommissionerB  of 
Estates  had  not  produced  a  title  to  the  whole  fishings  of  the  river, 
but  that  the  Magistrates  of  Dingwall  had  instructed  a  sufficient  tide 
to  the  fishings  in  the  river,  opposite  to  their  own  property,  from 
the  march  at  Breakenord  down  to  the  sea,  and  assoilsied  the  Magis* 
trates,  and  decerned  and  declared  accordingly  in  both  actions^ 

Mrs  Mackenzie  some  time  after  acquired  the  fishings  belonging 
to  the  Commissioners,  and  she  and  her  tacksman  Monro,  in  1825, 
raised  another  action  of  declarator  and  damages  against  the  M^is- 
trates  of  Dingwall  and  their  tenants,  concluding  to  have  it  found 
that  she  had  the  sole  right  to  the  salmon-fishings  in  tlie  6onon« 
The  defenders  pleaded  the  previous  action  as  res  judicata  to  this 
declarator,  maintaining,  that  by  the  plan  and  previous  process  they 
had  right  to  fish  in  that  part  of  the  river  whidi  extended  between 
Balblair  and  Breakenord  to  the  sea.  Lord  Corehouse  pronounced 
this  interlocutor  on  1  ith  March  1828 : 


*  '1 


lui'uior. 


i^rii  Ordi-         *  T^^^  Lord  Ordinary  having  heard  counsel  for  the  parties  upon 
niry's  iut«r-    ( the  whole  cause,  andi  in  particular,  upon  the  demand  now  made 

*  for  an  interdict  against  the  defenders  to  fish  above  the  march 

*  between  the  lands  of  Balblair  and  Breakenord,  In  respect  it  is 

*  averred  that  the  defenders  have  been  fishing  above  the  said  march, 

*  which,  by  their  admissions  on  the  record,  they  are  not  entitled  to 

*  do,  in  the  meantime  prohibits,  interdicts  and  discharges  the  said 

<  defenders,  or  any  of  them,  their  tenants,  servants,  fishers  or  de- 

<  pendens,  from  fishing  or  killing  salmon  in  any  part  of  the  river 

*  Conon,  above  the  line  delineated  on  the  plan  in  process  as  the 

*  march  between  Balblair  and  Breakenord ;  but  in  respect  the  de- 
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<  fenders  do  not  admit  that  tbe  said  line  ia  accurately  laid  down  in  18  Feb.  1839. 

*  die  plan,  without  prejudice  to  the  parties  to  ascertain  tlie  exact    ^^^v^ 

<  inarch  between  finlUaif  and  Breakenord,  before  the  interdict  is  ^j^^^j^^u}  v. 

*  declared  perpetual,  grants  diligence  at  the  defenders'  instance  Magistrates  of 

*  against  havers,  for  recovering  the  printed  informations  in  the     '"^^    ' 

<  case  which  depended  between  the  Commissioners  of  Annexed  Lord  Ordi- 

<  Estates  azid  the  Magistrates  of  Dingwall,  founded  on  as  res  judi-  i^i^r.^^^' 

<  cata  by  the  defenders,  or  copies  of  these  informations,  and  com- 

*  mission  to  the  Sheriff>depute  or  substitute  of  the  bounds  within 

*  which  tbo  havers  asay  be  for  the  time,  to  take  their  oaths  and 

*  depoaitions,  and  receive  their  productions  to  the  day  of  May 
*aezt:  Appoints  the  parties  to  prepare  mutaal  cases  upon  the 

<  whole  cause,  to  be  seen  and  interchanged  against  the  firftt  box- 

*  day,  revised  and  re^lodged  agmnst  the  second  box*>day.  in  the  en« 

*  suing  vaeatioii ;  appoints  them  to  print,  at  their  Joint  expense^  the 
^  proceedings  in  the  nutoaJ  actions  between  die  Commissioneni  of 

*  Amieacd  Estates  and  the  Magistrates  of  Dingwall,  including  the 

*  said  inforaatioos,  if  recovered,  and  to  lodge  copies  thereof  along 

<  with  their  cases.' 

*  Tbe  defenders  redaimed  against  this  judgment,  praying  tlie 
Court' to  recal  the  interdict  as  granted  by  the  Lord  Ordinary,' and 
to  limit  it^  if  it  shoold  be  granted  at  all,  in  soch  a  way  as  ^  to  pre- 
'  vent  their  fisliiiig  above  tiie  mardi  between  the  lands  of  Balblair 

*  and  Breakenord  only,  according  to  use  and  wont,  and  that  with- 

<  out  any  referenoe  to  the  plan  in  process.'  This  vechdming  note, 
in  consequence  of  an  informaifty,  was  refused  as  incompetent,  on 
31st  May  Idfia 

The  iHirsuers  then,  in  April  IdS^  intimated  to  the  defenders, 
that  in  eonsequenee  of  the  Lord  Ordinary's  iaterlooator  of  II th 
March  1828  having  become  final,  there  was  a  standing  interdict 
against  their  fishing  above  the  black  line  delineated  on  Sangster's 
plan  ;  that  the  two  pools  were  both  delineated  above  that  line  ;  and 
that  they  protested  for  damages  in  case  the  defenders  should  fish  in 
these  places.  In  June  following,  a  petition  and  complaint  was  pre- 
sented agaiiBt  the  Magistrates,  on  the  allegation  that  they  had 
committed  a  breach  of  interdict  by  fishing  in  tbe  alleged  inter- 
dieted  gr/ound,  and  the  petition  prayed  the  Court  *  to  find  that  the 

*  defenders  have  been  guilty  of  a  contempt  of  Court,  and  breach  of 

*  interdict,  and  in  respect  thereof,  to  fine  and  amerciate  the  said 
'  defenders  in  tbe  sum  of  L.200  sterling,  or  such  other  sum  or  sums 

*  of  money,' or  to  punish  them  otherwise  by  imprisonment,  as  in 

*  the  discretion  of  your  Lordships  shall  seem  just,  and  so  as  to  de- 

*  ter  others  from  committing  the  like  in  time  coming ;  and  farther, 

*  to  find  them  liable  in  L.1000  damages.' 
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IS  Feb.  1839.      The  condusion  for  damages  was  however  incompetent  in  tliis 
'^^"V^    form,  and  was  abandoned.     A  record  was  made  op,  and  procedure 
and  Monro  v.  took  place,  to  be  afterwards  referred  to. 

Magistrates  of  .   Jq  the  subseoQent  procedofe  in  the  declarator,  the  Court,  <» 

'       16th  February  1832,  <  considering  i^  material  to  ascertain  the  ex- 

Narrative.     •  <  act  Situation  of  the  Fishers'  Lodge,  before  answer,  remit  to  James 

*  Jardine,  whom  failing,  to  Robert  Stevenson,  engineers,  to  pre*' 
^  pare  a  plan  of  the  water  of  Conon,  and  adjoining  banks,  from  the 

<  upper  end  of  the  island  Bain  to  the  sea,  and  to  ddineate  thereon 

<  the  situation  of  the  Fishers'  Lodge,  both  in  reference  to  its  real 

*  situation,  and  to  the  situation  as  marked  upon  Sangster's  phm, 

<  and  also  to  delineate  such  other  objects  as  shall  appear  to  bim  to 

<  be  of  any  importance  to  the  question  at  issue.' 

Mr  Jardine  stated  in  his  report,  that  he  had  laid  down  the  march 
between  Balblair  and  Breakenord  from  hearsay  on  the  spot,  and 
that  the  bed  of  the  river  had  sustained  great  changes  since  the  date 
of  Sangster's  plan,  particularly  in  regard  to  the  two  fishing  pools ; 
and  that  as  there  were  few  fixed  objects  delineated  on  the  old  plan, 
it  was  difficult  to  compare  it  with  his  own  plan.  He  further  re- 
ported, that  the  Fishers'  Lodge  and  a  certain  large  grey  stone  were 
the  best  of  the  fixed  objects  delineated  by  Sangster,  but  unfortu« 
nately  there  was  no  mark  on  the  plan  by  which  the  exact  site  of 
the  latter  was  indicated. 

*  The  Court  thereafter  remitted  to  Mr  Jardine  to  describe  on  bis 
plan  a  line  which  should  correspond  as  nearly  as  possible  with  the 
black  line  described  on  Sl^ngster's  plan,  as  the  boundary  of  the 
fishings  and  the  march  at  Breakenord.  Mr  Jardine  accordingly 
drew  a  red  line  from  the  Fishers'  Lodge,  on  the  one  side  of  the 
river,  to  a  point  marked  P,  on  the  other;  and  the  Court,  on  11th 
July  1832,  pronounced  an  interlocutor,  finding  that  the  march  at 
Breakenord,  contemplated  by  the  decree  of  1778,  in  the  old  pro- 
cess of  declarator,  *  is  the  Fishers'  Lodge  on  the  south  side  of  the 

*  river  Conon,  or  on  Islandmore,  and  the  letter  P  at  the  head,  east- 

<  ward  at  the  burn  Ousie,  on  the  north  side ;  and  the  said  James 

<  Jardine  having,  by  direction  of  the  Court,  drawn  a  red  line  6«m 

*  the  *  point  denoting  ruins  of  Fishers'  Lodge,'  on  the  plan  in  pro- 

*  cess  made  by  him,  across  the  water  of  Conon  to  the  letter  P  afore- 

<  said,  they  find  and  declare  the  said  red  line  to  be  the  march,  in 

*  respect  to  the  right  of  fishing  salmon  in  the  said  water  betwixt 
^  the  pursuers  and  the  defenders,  and  that  the  defenders  have  bo 

<  right  of  salmon-fishing  higher  up  the  said  line,  and  the  pursuers 
^  no  right  below  it' 

-^  The  case  was  ihen  taken  to  appeal,  and  affirmed  on  12th  April 

1834. 
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Meantiaie  a  reeord  had  been  prepared  in  the  petition  and  com-  12  Feb.  1839. 
plaint^  a$  before  alluded  U>,  and  eertain  interloootors  were  pro-    ^""^"V^^ 
^DOunced,  particularly  on  4th  June  and  1 1th  July  18129,  and  a  jadg-  gnd^MoiiKi  cw 
ment  of  the  House  oi  Lords  took  pkce  on  appeal,  the  import  of  Magistnoes  of 
which  it  18  unneceauuryta  adreit  lo.;  and  after  the  judgment  of     °^^    ' 
the  House  of  Lords  0a  the  appeal  first  alluded  to^  the.  following  NanratiTe. 
issue  was  sent  to  a  jury  3 

^  It  being  admitted,  that  in  a  process  of  declarator  and  damages, 
^  at  the  instance  of  the  pursuera  against  the  defenders,  Lord  Core- 
'  house,  Ordinary,  upon  the  llth  day  of  March  1828,  pronounced 

*  the  following  interlocuUur :' — (Then  followed  the  interlocutor  first 
quoted.) — <  Whether,  between  the  14th  day  of  March  1828,  and 

*  the  19th  day  of  June  thereafter,  the  defenders,  in  violation  of 
^  the  interdict  granted  by  the  said  interlocutor,  wrongfully  fished  in 
^  any  part  of  the  said  river,  situated  above  the  line  delineated  on 

<  the  plan  in  process  as  the  march  between  Balblair  and  Breakenord, 

<  as  specified  in  the  above  interlocutor  ?' 

The  cause  was  tried  by  Lord  Mackenzie  at  Inverness.  The 
parsuere  adduced  witnesses,  and  put  in  evidence  the  plans  by 
Saogster  and  by  Jardine,  the  record  in  the  declarator,  and  certain 
other  steps  in  that  process.  The  defenders  neither  adduced  wit- 
nesses, nor  founded  upon  any  part  of  the  reeord,  either  in  the  peti- 
tion and  complaint,  declarator,  or  appeal  to  the  House  of  Lords  in 
the  petition  and  complaint.  The  jury  found  for  the  defenders. 
The  porauerathen  moved  the  Court  to  set  aside  the  verdict  as  con- 
trary to  law  and. evidence,  and  to  the  judgment  of  the  Court  be- 
tween the  parties ;  but  the  motion  was  subsequently  restricted  to 
tbe  grottiid  as  being  against  evidence.  The  pursuers  obtained  a 
rule. 

The  defenders,  in  showing  cause  against  the  rule,  were  proceed- 
ing to  found  upon  certain  interlocutors,  both  in  the  process  cvf  de- 
claratpry  and  also  in  the  petition  and  complaint  for  breach  of  inter- 
dict, including  the  interloentors  before  aUnded  to,  of  4th  June  and 
llth  July  1829,. and  the  judgment  of  the  House  of  Lords  in  that 
process;  but  this  was  objected  to  by  the  pursuers,  on  the  ground 
that  the  defenders  had  not  produced  them  in  evidence  to  the  jury. 

The  Court  held  that  the  interlocutors  in  the  process  of  declara- 
tor could  not  now  be  referred  to,  except  in  so  far  as  they  were  laid 
before  the  jury ;  but  in  regard  to  those  in  the  petition  and  coni^ 
plunt  and  appeal,  cases  were  ordered  as  to  the  competency  of  re- 
ferring to  them. 

Tbe  defenders  jp/^adeef  in  their  case,  (1.)  That  in  dealing  with  a 
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Defenders* 
Pleas. 


19  Feb.  1839.  motion  for  a  new  trials  the  Court  potseflsed  a  larger  didoretion  than 
^^■^V**^  in  disposing  of  a  bill  of  exceptions ;  Grant  on  New  THalj  ^.  147, 
wd^^Monlo  i;.  ^^2 ;  Adam  on  ditto,  pp.  179,  190 ;  3  Black.  390.  In  the  former, 
Magi^trntes  of  they  were  entitled  to  consider  any  ground  in  law  which  arose  out 
DtDgwati.  ^£  ^1^^  doeoments,  the  import  of  which  was  law,  though  not  before 
the  jory,  if  it  was  evident  that  the  verdict  was  according  to  justice. 
(2.)  The  Court  was  entitled  to  look  at  its  own  interlocutors ;  and 
though  the  process  in  the  petition  and  complaint  had  not  been  pat 
in  by  either  party,  the  defenders  might  competently,  on  a  motion 
for  a  new  trial,  hare  stated  that  the  issue  was  taken  in  a  process  of 
a  penal  nature,  and  that  its  ooncinsions  were  for  fine  and  imprison* 
ment,  and  for  that  purpose  to  hare  read  the  conclusions  in  the  pe- 
tition. Interlocators  pecuHarly  belonged  to  the  Court,  and  it  was 
necessary  for  the  Court  to  have  them  produced  in  the  (Kscussion, 
for  the  sake  of  elucidation.  (8.)  It  had  been  ruled  in  many  cases 
by  the  Lord  President  and  Lord  Justice- Clei4c,  since  the  incor- 
poration of  the  Jury  Court  with  the  Court  of  Session,  that  it  was 
competent  to  refer  to  the  entire  process,  without  berfifg  specially 
put  in  at  the  trial.  (4.)  It  was  competent  to  refer  to  them  for  the 
purpose  of  showing  the  true  meaning  of  the  issue. 


Pur».uers' 
Pie»». 


Answered — (1.)  The  Court,  on  such  a  motion,  can  only  take  up 
what  was  eirpressly  produced  to  the  jury  as  evidence ;  and  if  a  par- 
ty could  not  defend  the  verdict  without  adducing  other  evidence, 
the  case  had  occurred  where  the  motion  for  a  new  trial  must  be  sus- 
tained ;  (Tatham  v.  Wright,  6  Neville  and  Man.  Rep.)  (2.)  The 
record  and  interlocutors  were  not  exempted  from  this  role, — (Mac- 
donnell,  21st  July  1634^  5.  Sf  D.  ziii.  701) — ^as  they  were  as  much 
documentary  evidence  as  any  documents  that  could  have  been  laid 
before  the  jury.  If  the  defenders  were  allowed  to  make  such  re- 
ference, so  also  would  the  pursuers,  in  order  to  obviate  the  de- 
fenders' pleading,  and  there  would  be  no  end  to  such  a  course. 
(3.)  The  import  of  the  dicta  of  the  Lord  President  and  Lord  Jos- 
tice-Cleik  had  been  misapprehended;  Pearson,  July  20.  1835. 
Before  the  incorporation  of  the  Jory  Court,  it  was  necessary  to  pro- 
duce the  process  to  found  on  it  at  all.  Now,  it  was  not  necessary 
to  put  it  in  specially,  but  it  was  necessary  for  a  party  to  refer  to 
such  portions  as  he  intended  to  found  on  to  make  them  evidence, 
and  if  this  was  not  done,  he  could  not  afterwards  refer  to  the  pro- 
cess. (4.)  It  was  incompetent  to  refer  to  the  interlocutors  to  show 
the  meaning  of  the  issue  ;  Lord  Forbes,  7th  Sept.  1831,  5  fV,  tf  S* 
Appeals,  384.  If  it  was  necessary  now  to  do  so,  it  was  clear  the 
jury  had  proceeded  without  sufficient  evidence. 
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The  Court  ordered  the  case*  to  be  laid  before  the  other  Judges  12  Feb- 1839. 
for  their  opifiion.  ^  T*^^^/ 

and  Monro  p. . 

The  following  opinions  were  returned  by  Lords  J^utice-Clvrk^  MagUtraiw  of 
Glndtej  JMeadtiwlHmk  and  Jl&£/u'^.*~Uuder8tandiag  that  the  de-  "^^^  ' 
feB4er%  in  whose  favour  a  verdict  has  been  found  in  this  case^  in  Opinion  of 
regard  to  the  eooiplatnt  against  them  for  breach  of  interdict,  and  jujget. 
who  are  op(>osiog  the  motioa  for  a  new  trial  by  the  pursaers,  on 
tbe  ground  of  its  being  contrary  to  evidence,  propose^  in  support 
of  their  argument,  to  refor  only  to  interlocutors  and  proceedings  in 
the  process  itself,  in  which  the  issue  was  adjusted  and  sent  to  trial, 
we  do  not  consider  that  such  proposal  is  incompotent  We  do  not, 
however,  think  that  these  interlocators  and  proceedings  can  be  re- 
ferred to  as  evidence,  but  only  as  affording  means  of  illustration  for 
the  due  uiidecstanding  of  the  true  meaning  of  the  issue,  and  tl^ 
evideiice  that  was  adduced  at  the  trial,  and  for  enabling  the  Court 
to  decide  correctly  on  the  application  for  the  new  trial.  In  listen- 
iog  te  arguDients  in  support  oi^  or  i^inst  a  motion  for  a  new  trial 
U  the  same  court  from  which  an  issue  has  been  sent,  the  Court 
must  be  entitled  to  keep  in  view  the  course  of  its  own  proceedings 
in  the  cause,  and  to  refer  to  any  judgments  which  it  may  itself  have 
prooonnoed,  or  which,  having  been  revieived  by  the  House  of  Lords, 
have  been  remitted  from  that  House  previous  to  the  adjustment  of 
the  issue  tbat  was  sent  to  trial.  For  as  it  is  obvious  that  certain 
points  ill  a  ease  may. have  been  decided  by  previous  inteilocutors, 
an  attention  to  which  may  enable  the  Court  to  solve  any  ambiguity, 
both  in  regard  to  an  issue  subsequently  sent  to  trial,  and  also  to 
decide  on  an  application  for  a  new  trial  after  a  verdict  has  been  re- 
tarned,  such  previous  interlocutors  may  surely  be  competently  re- 
Cerred  to,  either  in  the  arguments  of  counsel  or  by  the  Court  itself. 

Had  the  record  in  this  cause  contained  a  statement  of  the  inter- 
locutors and  proceedings  in  question,  we  consider  that  they  would 
have  been  accessible  to  both  parties,  without  the  necessity  of  being 
put  in  on  either  side  as  evidence  at  the  trial*  according  to  the  ar- 
rangement and  understanding  sanctioned  at  trials  before  both  the 
Lord  President  and  Lord  Jostice-Cierk,  with  the  asMstance  of  Lords 
Gillies  and  Mackenzie,  in  1633,  stated  in  the  reports,  (Schuurman 
and  Sod,  IStli  July  1832,  5.  ^  D.;  Ralston,  18th  July  1832, 
S.  if  D.)  at  p.  7.  of  the  case  for  the  pursuers  |  and  although  the  par- 
ticuhir  interlocutors  and  proceedings  that  are  now  proposed  to  be 
referred  to  are  not  contained  in  the  record,  yet,  as  we  understand 
they  have  all  occurred  in  the  progress  of  this  cause,  we  do  not  con- 
lider  it  is  incompetent  to  refer  to  them,  merely  in  explanation  and 
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]2  Feb.  ]d39.  in  support  of  the  defenders'  argument,  and  not  as  being  in  reality 
^"^^V*^    new  evidence  that  might  have  been  brought  forward,  but  was  with- 

ahd^Monro  n.  ^®'^  ^^°°*  ^^^  i^^y  *  ^^^  ^^  ^^^  pursuers  are  allowed,  as  we  presume 
Magistntes  of  they  Will  Unquestionably  be,  to  reply  to  the  whole  of  the  defenders' 
argument,  we  do  not  see  any  risk  of  injustice  being  done  to  either 
party. 

Without  intending  to  indicate  any  opinion  in  regard  to  the  ap« 
plication  for  a  new  trial  in  this  case,  it  may  be  right  to  keep  in  view, 
as  bearing  upon  the  province  of  the  Court  in  deciding  on  an  appli- 
cation of  the  present  nature,  the  following  passage  in  the  Lord 
Chief  Commissionei^s  Treatise  on  Trial  by  Jury,  p.  ]S9:  *  In  re- 
^  spect  to  the  discretion  to  be  evinced  in  granting  a  new  trial,  where 

*  a  verdict  for  a  defendant  is  proposed  to  be  set  aside  by  the  plain- 

<  tiff,  as  being  contrary  to  evidence,  the  Court  will  not  interpose, 

*  though  the  verdict  may  be  made  out  to  be  contrary  to  evidence, 

<  if  the  defendant  has  a  good  ground  in  law,  or  on  documents,  the 

<  import  of  which  is  matter  of  law,  to  arrest  the  judgment  which 

*  would  be  attainable  on  such  correct  verdict ;  because  it  wt)nid  be 

*  sending  a  case  to  the  expense  of  another  trial,  from  which  the 

*  party  requiring  the  trial  could  derive  no  fruit  or  benefit.'  This 
seems  to  imply  that  the  Court,  deciding  on  the  application  for  a 
new  trial,  is  entitled  to  take  into  their  consideration  what  is  neces- 
sary to  the  due  understanding  of  the  subject-matter  of  it,  in  all  its 
bearings. 

Lord  Cunkiffhame^s  opinion  was  as  follows : — J  concur  generally  ia 
the  preceding  opinion,  in  so  far  as  it  recognises  the  competency  of 
referring  to  the  prior  judgments  or  judicial  statements  in  a  cause,  oa 
motions  to  set  aside  verdicts  as  contrary  to  evidence— (the  legitimate 
use  and  application  of  such  references  being  always  left  to  the  Court) 
-—while  the  party  opposing  this  seems  to  contend,  that  the  Court 
can  in  no  case,  where  such  a  motion  is  tinder  discussion,  look  into 
the  previous  judgments  and  proceedings,  to  guide  them  in  the  dis- 
posal of  this  particular  motion.  I  conceive  that  the  latter  rule,  if 
adopted,  would  be  most  inconvenient  and  rnjurious  in  practice,  as 
well  as  contrary  to  the  best  precedents  and  principles  on  which  jury 
trial  is  administered. 

4 

If  the  Court  can  in  no  case  look  into  the  prior  judgments  and 
proceedings  in  a  cause,  when  a  verdict  is  objected  to  as  contrary  to 
evidence,  it  would  follow,  as  a  matter  of  course,  that  the  Court  at 
least  must  set  aside  every  verdict  thought  contrary  to  evidence, — 
though  convinced  from  proceedings  before  themselves  in  the  same 
cause,  that  the  verdict  is  not  contrary  to  the  justice  and  the  legal 
claims  of  the  party  who  has  got  the  verdict.     It  has  no  doubt  been 
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added,  that  the  Court,  even  after  the  verdict  has  been  set  aside,  is  18  Feb.  1839j 
not  bound  to  grant  a  new  trial.     But  neither  of  these  propositions.    ^^'^V*^ 
seem  to  me  to  be  well  founded.  ."^fMon™,. 

In  the^s^  place,  I  am  not  aware,  that  according  to  our  practice,  Magistiates  of 
or  according  to  the  statutes  introducing  jury  trial  in  Scotland,  a    ^"^^*  * 
yerdict  upon  an  issue  once  settled  can  be  set  aside  without  a  new  Opinion  of 
trial  following  as  a  matter  of  course.     It  is  believed  that  the  English  ^^!^^ 
forms  admit  of  verdicts  being  set  aside  by  arrests  of  judgment,  or 
in  other  ways  not  known  in  our  system,  without  any  trial  following^ 
But  with  us,  verdicts  contrary  to  evidence,  or  objectionable  on  eny 
other  ground,  can  only  be  extinguished  by  other  verdicts  obtained 
on  new  trial  granted  by  the  Court.     Accordingly,  in  the  statute 
passed  ia  1819,  which  is  the  last  statute  for  regulating  the  forms  of 
oar  jury  trial,  (59  Geo*  III.  c.  35,  §  16,)  motions  for  setting  aside 

*  a  verdict  and  granting  a  new  trial,'  are  referred  to  as  conjunctive 
and  simultaneous. 

In  the  next  place,  when  a  new  trial  is  moved  for  (as  it  is  here) 
on  the  ground  of  the  verdict  being  contrary  to  evidence,  it  appears^ 
upon  all  the  authorities,  that  the  respondent  has  a  right  to  meet  thai; 
motion  by  showing,  either  that  the  evidence  as  led  was  such  as  to 
sustain  the  verdict, — or,  at  all  events,  that  from  the  nature  of  the 
case,  as  established  by  the  record  and  prior  judgments,  combined 
with  the  evidence  disclosed  on  the  trial,  it  would  not  be  proper  to 
grant  a  new  trial,  as  it  could  or  ought  to  lead  to  no  other  result 
than  the  first  verdict  effects.  On  this  subject,  the  quotation  from 
the  Lord  Chief  Commissioner's  valuable  Treatise  on  Trial  by  Jury, 
given  in  the  preceding  opinion,  seems  to  me  to  be  decisive.  The 
authorities  also  quoted  by  his  Lordship  support  the  doctrine*  Thus 
Lord  Mansfield,  in  the  case  of  Burton  v.  Thomson,  (1  Term.  Rep* 
172,)  said,  that  *  it  does,  not  follow  by  necessary  consequence  that 

*  there  roust  always  be  a  new  trial  granted  in  all  cases  whatsoever, 

*  where  the  verdict  is  contrary  to  evidence  ;  for  it  is  possible  that 
^  the  verdict  may  still  be  on  the  side  of  the  real  justice  and  equity 

*  of  the  case/     And  a  subsequent  English  case  to  the  same  effect 
is  reported  under  the  following  summary :  *  Where  a  jury  have 

*  found  a  verdict  for  the  plaintiff  upon  a  presumption  contrary  to 

*  evidence,  the  Court  will  not  grant  a  new  trial,  if  the  plaintiff  be 

*  entitled  to  recover  in  conscience  and  equity.'    Wilkinson  t;.  Payne, 
4  T.  R.  486. 

Now,  how  are  the  proper  merits  or  justice  of  a  case  to  be  ascer^ 
tained  but  by  looking  to  the  record  and  previone  judgments  of  the 
Court  in  the  cause  ?  Is  not  that  the  most  authentic,  and  in  truth 
the  only  satisfactory  way  of  judging  of  *  the  real  merits  and  equity  * 
of  any  case. 
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1^  j^^b.  ia39.  iDdeed^^upon  sound  principle,  it  hiicably  appears  to  tnei  that  the 
'K^j^tm'^  prior  judgments  in  every  caifse  should  l)e  lield  as  known  to  the 
and  Mofiro'i^' Jud^e  who  presides  at  the  trial.  Whatever  might  be  the  rule,' 
Magistrates  of  when  Special  issues  were  sent  by  the  Court  of  Session  to  be  tried 
by  Jury  judges  as  a  separate  court,  the  case  is  quite  difTerent  now, 
when  causes  are  conducted  from  beginning  to  end  in  the  same  court 
before  which  the  trials  proceed. 

It  is  obvious  to  remarl^,  that  judgments  or  judicial  statements  ia 
the  record  of  the  cause  under  trial  ought  not  to  be  viewed  as  ordi- 
nary facts,  to  be  proved  or  authenticated  like  the  decisions  of  foreign 
courts,  or  even  like  proceedings  in  another  cause.  On  the  con- 
trary, it  is  tjiought  that  the  Judge  is  entitled,  and,  when  requisite,' 
is  bound  to  tell  the  jury  of  any  prior  judgments  pronounced  in  the 
same  case,  bearing  on  the  question  at  issue,  as  forming  law  apptica- 
ble  to  the  case^  \inder  trial ;  and  the  counsel  is  entitled  to  found  on 
them  in  argument,  witnaut  viewing  them  as  matters  to  be  put  in 
evidence  fn  the  ordinary  way.  Accordingly,  in  so  far  as  my  own 
experience  as  a  counsel  went^  the  record  and  prior  judgments  in  the 
caus^  were^  after,  the  decision  in  Schuarman's  case,  repeatedljF 
founded  on  by  respondents  at  jury  trials,  without  any  claim  being 
made  by  the  pursuer's  counsel  for  a  reply,  on  the  footing  of  such 
citations  being  tantamount  to  the  leading  of  evidence.  If  that  rule 
is  now  to  be  reversed,  it  should  be  by  Act  of  Sederunt  specially 
abrogating  the  practice. 

Tfie  preceding  Judges  have  qualified  their  opinion  by  stating, 
that  they  do  not  think  that  these  interlocutors  and  proceedings  can  be 

*  referred  to  as  evidence,'  hut  only  as  affording  means  of  illustratiog 
and  understanding  the  true  import  of  the  issue.  But,  with  very 
great  deference,  I  hesitate  much  to  assent  to  the  qualification  here 
indicated.  If  a  motion  for  a  new  trial  may  in  general  be  met  by  a 
reply,  that  the  verdict,  on  the  whole,  is  agreeable  to  the  real  merits 
and  justice  of  the  case,  I  am  greatly  at  a  loss  to  see  why  the  record 
and  prior  judgments  in  the  same  cause  may  not  be  looked  into  for 
evidence  of  a  collateral  fact,  as  well  as  of  a  finding  in  point  of  law, 
when  both  have  a  plain  bearing  on  the  merits  of  the  case.  For 
example,  if  the  issue  were^  \  whether  goods  were  furnished  on  a 

•  particular  occasion  to  A.  T  and  if  the  evidence  laid  before  the  jury 
consisted  only  of  proof  that  they  were  furnished  to  a  certain  third 
party  B.,  with  certain  circumstances  deemed  by  the  Court  insuffi- 
cient to  connect  him  with  the  defender,  which  the  jury  neverthe- 
less found  against  the  defender,  would  it  be  contrary  to  any  princi- 
ple in  our  forms,  when  a  new  trial  was  moved,  to  look  back  to  the 
record  for  an  admission  by  the  defender,  or  perhaps  for  a  judgment 
in  the  cause,  finding  that  B.  was  the  defender's  agent  or  servant, 


No.  76.  COURT  OF  SESSION.  545 

for  whom  he  was  reflpoosible,  though  perhaps  saeh  adoiisttoii  or  13  Feb.  183S^ 
judgment  was  not  quoted  to  the  jury  ?  V^^^y^ 

Many  similar  illustrations  might  obviously  be  given,  but  it  is  |||^ivi^"ro  ^^ 
unnecessary.     It  is  plain  that  cases  may  often  occur,  where  the  Mafriiitrate«  of 
evidence  obtained  on  a  trial  may  be  viewed  by  the  Court  as  de«     ^^ 


or  unsatisbctory  per  se ;  and  yet  if  the  Judge's  notes  of  Opinioa  of 
the  evidence  be  connected  with  prior  judgments  or  statements  on  j^a!!^ 
record,  the  real  justice  of  the  case  may  be  so  irresistibly  demon* 
stmted  to  lie  with  the  party  who  has  got  the  verdict,  that  it  would 
be  alike  preposterous  and  oppressive  to  set  aside  the  verdict,  and 
g^rant  a  new  triaU 

This  doctrine,  instead  of  diminishing  or  in  any  way  affecting  jury 
trial,  will,  in  my  opinion,  tend  to  diminish  objections  to  it,  and  be 
most  acceptable  to  the  country  generally*  So  long  as  our  forms 
remain  as  they  are,  it  would,  as  I  think,  be  peculiarly  repugnant 
to  the  interest  of  litigants,  and  indeed  to  right  practice  generally^* 
to  prevent  the  Court  from  looking  back  to  the  recordt  prepared 
perhaps  at  great  expense,  to  ascertain  the  real  merits  of  a  case,  and 
the  true  bearing  of  a  proof,  objected  to  as  incomplete  or  insufficient. 
Our  records  in  jury  cases  may  be  superfluous,  and  if  so,  they  should 
be  abolished ;  they  may  be  too  cumbrous  and  prolix,  and  if  so,  they 
should  be  abridged ;  but  it  would  be  very  strange,  when  a  record 
has  been  prepared  and  closed,  if  it  cannot  be  referred  to  for  the 
purpose  of  showing  that  it  contains  admissions,  or  sets  forth  judg- 
ments which  clearly  support  the  verdict,  and  supersede  the  neces^- 
aity  of  a  new  trial. 

It  has  been  strongly  urged  in  this  argument,  that  if  the  judg- 
ments and  judicial  statements  previously  on  record  can  be  cited 
to  support  a  verdict,  they  are  equally  relevant  to  set  it  aside*  But 
I  am  not  aware  of  any  great  hazard  that  would  ensue,  or  of  any 
anomaly  that  would  be  introduced  by  this  practice.  If  any  case 
bad  occurred,  in  which  a  jury  had  proceeded  on  evidence  directly 
inconsistent  with  previous  admissions  on  record  of  the  party  for 
whom  the  witnesses  were  called,  or  with  final  judgments  in  the 
cause^  it  does  not  appear  that  it  would  be  a  very  hazardous  prece- 
dent to  allow  the  Court  to  look  back  to  their  own  records  in  the  - 
■ame  cause,  to  enable  them  to  judge  of  the  propriety  of  the  ver- 
dict. The  previous  authorities  applicable  to  questions  of  this  na#- 
tore  all  tend  to  show  that  courts  have  never  been  over  fiistidious 
•or  scrupulous  in  receiving  any  materials  to  enable  them  to  judge 
of  the  substantial  merits  of  a  case  when  asked  .to  grant  a  new  triaL 
Hence  affidavits  by  witnesses  examined- at  the  trial  have  been  re- 
ceived.    (See  4  Mur,  118  and  502;  and  1  Bos.  and  Pull  Rep. 
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12  Feb.  1639.  p.  4*27.)     But'  turely  the  record  and  judicial  proceedings  in  the 
^^«^V^^    case  are  at  least  entitled  to  as  much  weight  with  the  Court  as  aflS- 

Matkensie  .      • 

and  Monroe.    ««^"8' 

Magistrates  of      At  the  same  time,  it  is  supposed  that  every  court. will  require 


Dingwall. 

Opinion  of 

Consulted 

Judges. 


a  very  different  sort  of  case  to  be  made  out  for  overturning  a  ver- 
dict from  that  which  must  be  established  to  support  it.  The  pre* 
sumption  of  law  must  be  with  the  verdict ;  the  leaning  of  the  court 
roust  invariably  be,  to  save  parties  as  often  as  possible  the  expense 
of  new  trials ;  and  therefore  the  case  must  be  of  rare  occurrence, 
and  only  on  the  clearest  demonstration  of  errors  where  the  court 
will  give  effect  to  any  pleas,  whether  vouched  by  the  prior  record 
or  not,  to  set  aside  a  verdict. 

Opinion  of  Lords  FuUerton^  Manereiff^  Jeffrey  and  CoMumx 
— This  case,  which  began  by  a  petition  and  complaint  for  breach 
of  interdict,  and  had  been  taken  by  appeal  to  the  House  of  Lords, 
*came  at  last  to  depend  on  the  fact  of  the  interdict  having  been 
broken  or  not ;  which  question  of  fact  was  sent  to  be  tried  by  a 
jury.  The  defenders  led  no  evidence ;  and  gained  the  verdict 
The  pursuers  have  moved  to  have  the  verdict  set  aside,  and  a  nev 
trial  granted*  It  is  stated,  and  we  understand  accurately,  that 
though  the  motion  was  originally  rested  partly  on  its  being  incon- 
sistent with  certain  previous  judgments  in  the  cause,  it  is  now  con* 
fined  exclusively  to  its  being  contrary  to  evidence. 

In  discussing  this  motion,  the  defenders  insist  upon  a  right  to 
support  the  verdict  as  not  contrary  to  evidence,  by  referring  to  cer- 
tain judgments  and  proceedings  which  were  not  laid  before  the 
jury,  or  founded  on,  even  in  argument,  by  either  party  at  the  trial. 
And  the  question  put  to  us  is.  Whether  it  be  competent  to  refer  to 
the  steps  of  procedure,  and  interlocutors  in  the  petition  and  eoaa- 
plaint,  and  also  in  the  appeal  regarding  the  same,  although  the  same 
were  not  given  in  evidence  or  noticed  to  the  jury  who  tried  the 
cause  ?  The  question  is  not.  Whether  this  be  competent  to  one 
party  more  than  to  another,  or  in  support  of  the  verdict  more  than 
in  opposition  to  it;  but  whether  it  be  competent  at  all  under  such 
a  motion  ?  And  this  was  plainly  the  proper  question  to  put.  Be- 
cause, if  a  verdict  admit  of  being  defended  before  the  Court  as 
agreedble  to  the  evidence,  by  the  introduction  of  such  new  matter, 
it  must  be  equally  liable  to  be  impeached  as  repugnant  to  evidence 
hy  matter  of  a  similar  description.  The  point  therefore  is,  Whether, 
•wheii  the  Court  is  required  to  examine  a  case,  in  order  to  see  if  a 
verdict  be  or  be  not  warranted  by  the  evidence,  it  be  always  coa^ 
potent  to  either  party  to  affect  this  question  by  the  introduction  of 
matteir'  wbieh  was  not  before  the  jury  ? 

There  are  occasions  and  objects  in  reference  to  which  it  may  be 


No.  76.  COURT  OF  SESSION.  647 

regular  aod  necessary  to  call  tbe  attention  of  the  Court  not  only  to  12  Feb.  ia39. 
all  the  former  proceedinga  in  the  cause,  but  even  to  occurrences    ^"""^V*^^ 
wbicb  did  not  take  place  till  after  tbe  trial  was  over.     Of  these  we  ^S^nro  r. 
are  not  speaking  at  present     Confining  ourselves  to  what  we  un-  Mftgistmtei  of 
derstand  to  be  tbe  precise  point  before  ua,  of  a  motion  to  set  aside  ^'"g^**^* 
a  verdict  as  against  evidence,  and  resistance  offered  to  this  motion,  Opinion  of 
by  disputing  tbe  ground  on  which  it  rests, — that  is,  by  denying  that  ^^^*'^s*^ 
the  verdict  is  against  evidence, — we  are  very  clearly  of  opinion  that 
the  introduction  of  interlocutors  or  proceedings,  or  of  any  thing  else 
which  is  meant  to  operate  as  proof,  yet  which  was  not  before  the 
jary,  is  not  only  incompetent,  but  is  repugnant  to  tbe  principles  of 
jury  trial,  and  would  lead  to  inextricable  confusion  and  injustice. 

Yet  we  really  can  say  no  more  in  defence,  or  in  explanation  of 
this  view,  than  that,  when  a  verdict  is  attacked  on  tbe  ground  of 
in  repugnance  to  evidenoci  and  a  court  is  required  to  consider 
whether  it  be  repugnant  to  it  or  not,  the  bare  statement  of  this  oaae 
implies  that  it  is  only  tbe  evidence  adduced  at  the  trial  that  the 
court  can  look  to.  How  can  tbe  conclusion  drawn  by  the  jury  be 
said  to  be  either  right  or  wrong,  except  in  reference  to  the  proof 
00  which  they  acted  ?  How  can  a  court  decide  that  a  verdict  waa 
hostile,  or  was  agreeable  to  any  evidence,  but  the  evideoce  on  which 
it  was  formed  ?  Can  any  thing  stronger  be  said  in  support  of  a  ver* 
diet,  than  that  tbe  party  who  lost  it  can  find  no  ground,  except  in 
new  evidence,  for  impugning  jt  ?  Or  can  any  thing  stronger  be 
laid  against  a  verdict,  than  that  it  is  only  by  new  evidence  that  he 
who  gained  it  can  defend  it? 

This  is  virtually  admitted  by  the  defenders ;  because  it  is  partly 
by  maintaining  (in  opposition  to  the  actual  truth,  as  put  in  the  ques- 
tion to  us,)  that  the  documents  were  constructively  before  the  jury, 
that  they  claim  a  right  to  found  upon  them  now.  They  say  that 
it  has  been  decided,  in  the  two  cases  of  Schuurman  and  of  Ralston, 
in  July  1892,  that  the  whole  record,  including  the  summons,  de* 
feoees,  condescendence,  answers,  and  whatever  else  tbe  record  may 
consist  of,  is  always  held  to  be  before  the  jury,  though  not  specially 
pot  in ;  and  that  every  part  of  this  matter,  though  not  put  in,  may 
be  dealt  with,  both  at  the  trial,  and  in  all  subsequent  stages,  ex* 
actiy  as  any  one  document  given  in  in  tbe  usual  manner  may. 
•  We  should  exceedingly  regret  to  find  that  any  such  principle 
had  been  established,  because  it  humbly  appears  to  us  to  be  impos- 
sible that  trials  could  be  conducted  fairly  under  it.  We  shoaM 
tkii&  so^  even  though  records  contain  the  mere  abstract  proposi*- 
tioos  of  fiict  or  of  law  on  which  parties  respectively  rely.  But  they 
are  directed  by  atatute  to  exhibit  all  facts  and  circumstances  perti- 
nent to  the  cause  of  action  or  to  the  defence ;  and  the  construction 
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It  Fbb.  1889.  which  hds  been  put  praetieally  upon  ibefife  w^ds^  enables  pa^tks 
''••V7*'  ta  frame  their  pleadings  nearly  as  loosely,  and-wi(fa  as  ittthQtee.t- 
and^Wori^o  V.  p^Hion  of  details,  and  as  copious  in  refevene^  to  ^ideneeas  lliey 
MagtenMtoT  pledse.  Now,  the  coAssqti^ncef  of  holding  ttailr  t^6  rscoik*d,  ei^n  if 
^^E!T  it  were  strictly  framed, 'ws»  virtually  before  tbe'jiiry,  we«hl  be^ 
Opiniofi^of  that  it  would  be  eompetewtfornll'  those- enMg^' in  tbe  trial  to 
Judges.  foond  saddenly  upon  any  atom  that  might  be  detected,  ontnig^t  to 

supposed  to  be  detected,  in  the  mass,  without  premonition  or  op- 
portunity of  explanation  to  any  body^lse.  A  def^der  liltght  rM 
his  defence  upon  wltat  he  betd  to  be  an  iidmission  by  hik  adversary, 
or  upon  his  own  construction  of  ain  interlocutor ;  and  aftet*  taring 
made  a  dexterous  and  nnjost  use  of  these,  might  say,  that  as  he 
found  them  in  the  record,  his  referring  to  them  "Wtis  not  lending  eipi- 
dence,  and  that  the'  pntstter'  had  ho  tight 'to  e:(p(ain.  A*  poraa^ 
might  iifitroduce  similar  matter  on  'the  same  gfdond,*  for  the -#r8t 
time,  in  his  reply,  and  grre  the  oase  a  n«w  turn  by  e«*Merice  nevtr 
heard  of  before.  The  Judge,  in  llkfe  m^niiel<,  tni^t  ^est  hiif  irte# 
on  some  unobserved  circumstaneei  of  Act ^wirich  struck  bis  e]^oi 
l4>okrdg  at'the  reeord.  And  "we'do  not  sife  Why  eveh  «t^^  jury,  wlM 
may  requite  to  have  the  written  evident  With  them  #hetftbey^ 
tire,  may  not'foond  npon^dme  foneied  MdilndisctiSsed'dihcoverf  ^ 
their  own;  And'  the  Court,  ini afterwshrd^ rcfvfewing  eases  on  a*de* 
mand  to  have  the  verdict  set  aside  asagainSSevM^nce^  histeftdtif 
justly  appredttting  ihejodj^ments  of  jttriies'aecordittj^  tdtte'^ieM 
they- had  of  forming  them^  may  fii'y  them  nponV^<)EcotHe)tts''Wiiich 
the  jury  never  saw,  and  on  views  founds  tki  these  ddetfinents.#Mbh 
never  were  aoggestedtathetn.    ^ 

It  is  no  answer  to  say,  that  the  parties  kftdw  wfaaris  oti^theiie- 
cord,  and  nmst  be  ffupposed  to  *eome  to  triarprepared'^ponvsv^ 
part  of  it;  because,  l^^.  No  party  can  ever  be  so  ready  npoiy'every 
circumstance,  even  in  the  simplest  record,  as  4hatto-dtetf  tiotrs*' 
quire  to  liave  his  attention  specially  direeied 'td^  those  «piBiMs> that  «»e 
to  be  specially  used  against  him ;  2</,'  Whatever  knowledge  he^may 
have  of  what  is  truly  in  the  record,  he  can  rtever^kne^rbefonsbiDd 
what  his  antagonist  or  others  Are  to  argfUe  ><>^  assert  4ihat  thus^  see  in 
it;  &//y.  Even  though  he  was  previoitiBly  to(d'tbe''prech$e  pamg^ 
ivhldi  he  was  to  gudrd  against^  he^ean  tiM(kef4io''pr^er'use'«f  this 
information  till  he  hears  in  court  th«  exact  nse  tftst'is  iMiide*df  It 
It  is  therefore  essential'to  jnstioe,  that  '^eh  piece'of  e^tfeneo he 
laid  before  the  jury,  or^otie^d  dt  (east,  'and  diseiMsed^fonoaliy  st 
the  proper  time^' before  them*;  -and  theVe^is  iSo  ground'foriMy  ifte- 
r&tlon'from  this  most  necsasaryYUle,  in'twour  itf  any  thiiig«ttersly 
because  it  may  have  pleased  a  cunning  fdeader  fo  pUl  it,  for  the 
ery  purpose,  into  his  record. 
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tOt wejB«#MQi  U» f^OQ^tpq^Qy^deviaUop  fnom  thU  principle.  V*^^ 

.  Wben  trmta  wei^  eiMiidii^ted  before  a  aepalole  tribuBAlyi  tU«  ?ule,  aorMom  vi' 
tbaft»)LwrJiU9»e^eo0i9  uuai  bt  lodged.  ^Igbt  daj;$  before  the  tij«^,  M^i*«MiM»A€' 
vid  to^eedy  And  iippUe^  eren  to  proceiaes,  loeMiog  the  reoordsi  ^'^fl]^^ 
and  a^fpeial gaits' ef  pcpceseee. required  moreoveff  to  be  proFed ;  but  Opiaipn  o€ 
^r  iriiik .  look  p We)  io  tbe  Court  of  Seeeion  tbis  became  i^mer  judg»^ 
eauaryy.  and^aUrthetwaB-beldin  tbe.caae  of  Schuormaii  waa»  ibat 
Ike  record  being  already  ia  the  bands  of  the  Court^^  wae  liable  to 
beirefiQrted  cle  by  each  party.     The  Locd  Pfeaident}  .wbo. tried  thfit^ 
«M^  aieiffly  ^aid,  ^.Aetb^^^Jury  Goart  ia  nove.  ineorpotfated.witb^ 

*  tbeX^Urt  9f  Seatjeo,  I  bold  that  the  j^ecord  Js  iilr^ady  in  coart, 
'aQd.ai^y  be  referred  to  by  botb  paitiea/  We^cenear.iB^thiB. 
Xbe.i;fpqard  nwiytie  referred. to^  bai^  hiaX*ofRdahip  de^noti6ay  that 
U^My  be  r^fened  to  aa  evid^oce  in  any  ym^y^  t^  ataoy  time  cbat 
eafb  party  fdeaaea,  oj;  without  being  given  re^ule^rjyi^,  j^  f'ithott^ 
(be  pari^'Who  gives  it  in  telling  what  part;  be  fpunda  up^^andJa 
•bat  effect,  Still  leaa^doe^'  h^  Lordabip  any  any.  thing,  to  witf rant 
ib^ideo)  tbaC  the  record  ia  to  be  held  aa*  evidence  withoMtbaviiog 
b^ea  referred  to^.or  aft  aU  i^eed  at  the  trial  $  but  the  qiieii|ti(tfi  put 
(9  aa.i%  if  certain  tbiogaoan  b?  referred  to  now»  ^  tbeugb  not.  given 
'JQ  eiidenee,  or.ooMoedtto  the  jnry?'  The  reporter  certainly 
a^ea  the  Ijord  .Juatiee*Clerk|  who  tried  the  case  of  Raliton^  go  a 
slfP'i^Aber $  foi*  biaXordabip  is  reported  to  have  0aid,..that  ^  the 
^vh^le  of  tbe  proper  record  in  the  cause  may  be  referred  tp  at  the 
*'trial»«vitb9tttr  being  apepially  put  in.'  Whether  this  report  be 
correct,  or  whether  any  particular  meaning  was  put  upqn  ^e  word 
^apedaiiy/  we  do  4iot  knows  hut  if  it  really  waa  the  vienr  of  hia 
Leidsbip  and -.the  other  diacinguiahed  Judge,  who  waa  present  lOn 
tbat  oecasaon^  thateve^y  thing  in  the  reciBtdis  constructively  before 
ibe  jjsry  aa  evidopoe^  without  being  eitber>referfed  to  or  netii^edia 
Ibm bearii^  we  ere  oempelled  to  dissent  from:  thia  dootrine*  We 
dH'.net  aee  b^w.eveii  the^  law  of  eirideace  eanbe  observed  under 
saeb  a  tyatens;  for  if  the  xeoord  be  evidence  (which  it  muat  be  if  it 
be  before  the  jury)  virtually^  and  without  being  given  in»  what  op^ 
posUmity  ia fkSbsded  for  oti^eeMng  toiany  part  of  it  as  inadmissible? 

It  wiU:be  observed)  morfiovef,  that  even  the  prinqipJe  aaecibed 
ts  Ibia.iMe  of  Bidatois  doea^ji^iieeessarily  reach  the  .present  qipea* 
tioQfr  In  JRabtoii'a  caae  the  rule  ia  confined  to  the  *  proper  record.' 
Tbe  queeti<|n;:bie^r)e  na  relates  to  the  competency  of  referring  to 
^tbe  steps  of  .procedure,  and  interlocutors  in  the  petition  and  com^ 

*  pfaupt,  and  also  ia  ibe  appeal  regarding  tb^  aarae.'  Whether  all 
these  be  parts  of  tbe  proper  record  iu  thia  cause  or  not,  not  having 
•een  the  record,  we  do  not  know. 
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Id  Feb.  1839.  We  have  said^  that  in  proceediogs  at  the  trial,  or  after  it,  it  may 
^^^V^  often  be  competent  to  refer  the  Court  to  matters  which  were  pro* 
aild^Monro  v.  P^^'X  Withheld  from  the  jnrj.  This  may  be  necesaary  for  Tarioos 
Magi9tnite«  of  purposes,  soch  as  to  enable  the  Court  to  understand  the  ease — to 
'"^^*  *  show  that  there  nerer  should  have  been  any  trial  at  all — ^to  esta^ 
Opinion  of  blish  a  case  of  law  which  supersedes  the  trial  that  has  been  had,  or 
Judges!  renders  any  future  one  useless^ — to  arrest  judgment  on  the  verdict; 

(Clark  V.  Thomson,  Mur.  Rep,  i.  195) ;  and  generally,  for  any 
other  object  (including  even  a  new  trial,  when  it  is  moved  for  on 
this  particular  ground)  essential  to  the  justice  of  die  case.  In  par- 
ticular, a  party  against  whom  a  verdict  is  sustained  as  not  contrary 
to  evidence,  is  not  without  his  remedy,  if  he  can  show  that,  in  the 
circumstances,  the  verdict  ought  not  to  be  acted  on.  One  oppor- 
tunity presents  itself  when  judgment  on  the  verdict  is  moved  for. 
A  verdict,  though  set  aside  as  against  evidence,  need  not  be  foU 
lowed  by  a  new  trial.  Though  the  verdict  is  set  aside,  it  is  still 
open  to  the  Court  to  consider,  whether  there  may  not  be  other 
facts  in  the  cause  which  render  it  unnecessary  to  send  the  case 
again  to  trial.  On  the  other  hand,  though  a  verdict  be  sustained, 
it  does  not  follow  that  decree  must  be  pronounced  in  consequence 
of  it,  if  this  would  be  against  the  justice  of  the  case.  These  are 
all  occasions  on  which  the  Court  is  unfettered  by  any  special  rale, 
and  in  which  justice  cannot  be  reached,  or  the  law  of  the  caSe  ad* 
miniiitered,  unless  the  whole  circuuMtances  and  proceedings  be 
looked  at ;  but  reversing  or  sastaining  verdicts  on  the  ground  of 
their  being  repugnant  or  agreeable  to  evidence,  is  quite  a  different 
proceeding,  and  one  which  depends  on  quite  different  principlef. 
Parties  will  never  come  duly  prepared  to  trials  so  long  as  they  be* 
lieve  that  they  may  take  their  chance  with  the  jury,  and  keep  some 
of  their  proof  in  reserve  for  the  Court;  nor  will  juries  ever  be  doly 
impressed  with  the  responsibility  and  importance  of  their  function, 
while  they  know,  that  instead  of  having  their  official  characters  and 
decisions  judged  of  by  the  evidence  they  are  permitted  to  see,  their 
verdicts  may  be  impugned  or  defended  upon  proof  which  they  never 
heard  of. 

Accordingly,  we  confine  our  opinion  of  the  incompetency  of  re- 
ferring to  these  interlocutors  and  steps  of  procedure  to  the  parti- 
cular case  before  us,  in  which  there  is  nothing  except  a  motion  fo# 
a  new  trial,  on  the  ground  that  the  verdict  is  against  evidence,  and 
in  which,  as  we  understand  the  question  put  to  us,  these  things  are 
insisted  to  be  referred  to  in  aid  or  supplement  of  the  proof  adduced 
on  the  trial,  in  the  motion  for  setting  aside  the  verdict  on  that  pre- 
cise ground. 
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WlieAer  dni  W  tlie  trae  piurpoBe  tar  irfiid  Aeir  iiitwJMtiBn  itVA.  iss9i 
is  struggled  for  here,  is  a  point  which  the  Court,  where  the  case    ^'•^V'^' 
depeodS)  must  determine.     So  far  as  we  can  judge  from  the  de-  and^ Monro  v 
fenders'  own  explanations  in  their  case,  we  are  induced  to  think  Magistrates  of 
that  this  is  their  real  object.     Their  argument  seems  to  be,  that     '°^*  ' 
tlie  pursuers  are  wrong  in  their  construction  of  the  interdicted  Opinion  of 
boundary  mentioned  or  referred  to  in  the  issue,  and  that  they  *  will  j^dm^ 

*  demonstrate  by  express  declaration  (of  the  House  of  Lords)  that 

*  these  pools  were  not  comprehended  ivithin  the  interdict;'  (de- 
fenden'  case,  p.  8.)  They  elsewhere  explain,  that  the  judgments 
and  proceedings  which  they  wish  to  found  upon  ^  would  remove 

*  the  possibility  of  doubt  about  the  true  extent,  and  import,  and 

*  sobsistence  of  the  interdict;'  (p.  8.)  Now,  if  there  was  a  legal 
error  by  the  Judge  who  tried  the  cause  in  his  construction  of  the 
ksue^  or  any  failure  by  him  to  instruct  the  jury  upon  its  import; 
or  if  the  jury^  misled  by  the  pursuers,  mistook  it,  all  these  plainly 
are  cases  for  which  a  motion  for  a  new  trial,  grounded  solely  on 
the  contrariety  of  the  verdict,  is  not  the  proper  remedy ;  but  in 
reference  to  such  a  motion,  we  see  no  object  that  the  defenders 
can  have,  except  what  resolves  into  a  desire  to  influence  the  Court's 
view  of  the  facts  by  new  proof.  When  a  defender  is  accused  of 
breach  of  interdict,  there  is  surely  nothing  on  which  he  ought  to 
be  better  prepared  at  his  trial,  than  to  show  that  the  place  where 
be  did,  or  was  said  to  have  done  the  wrong,  was  beyond  the  sphere 
4>f  the  interdict,  especially  when  he  is  informed,  as  the  defenders 
were  here  by  the  record,  of  the  exact  spot  which  his  accuser  holds 
to  be  the  locus  delicti.  The  <  extent  and  import  of  the  interdict ' 
was  one  of  the  most  obvious  points  of  fact  on  which  it  was  the  bu*^ 
siness  of  the  defenders  to  instruct  the  jury;  and  if  they  allowed 
the  jury  to  take  their  notions  of  the  localities  from  the  statements 
of  the  pursuers,  when  they,  by  producing  previous  interlocutors 
and  steps  of  procedure,  could  have  demonstrated  that  the  pursuers 
were  wrong,  they  have  themselves  to  blame  for  not  having  done 
so;  and  it  b  incompetent  to  correct  this  error  by  producing  that 
proof  now  to  the  Court,  when  the  Court  is  merely  reviewing  the 
verdict  in  connection  with  the  evidence  on  which  it  was  actually 
pronounced. 

It  is  possible  that  we  may  be  in  a  mistake  with  respect  to  the 
exact  use  now  sought  to  be  made  of  these  interlocutors  and  pro«- 
ceedings,  for  no  positive  information  is  given  about  it.  To  this 
extent,  therefore,  we  speak  hypothetically.  All  that  we  are  anxious 
about  is  the  general  rule,  as  to  which  we  are  clear,  viz.  that  in 
judging  of  the  alleged  contrariety  of  a  verdict  to  evidence,  no  writ- 
ing can  competently  be  laid  before  the  Court,  except  what  had  been 


Court. 
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]9,  F«b.  1839.  pot  in  at  the  trial ;  and  that  the  contexits  of  records  cannot  be  held 
^"^^V^    to  have  been  put  in,  so  as  to  satisfy  this  principle,  merely  because 
mi^ Monro  ».  ^'^^  rccords  wcrc  before  the  Court,  if  they  had  not  been  given  in 
idngistnites  of  evidence,  or  at  all  noticed  to  the  jury. 

Dingwall. 

At  advising,  of  this  date,  10th  July  18d8» 
Opinion  of  Lord  Mackenzie. — I  understand  that  the  defenders  propose  to 

.  refer  to  the  interlocutors,  to  show  the  true  meaning  of  the  issae  and 
interdict,  so  it  does  appear  to  me  to  be  competent  to  print  them  for 
your  Lordships,  and  to  refer  to  them  for  that  purpose.    .Certainly, 
if  it  were  meant  to  show  by  them  any  facts  distinct  from  what  was 
laid  before  the  jury,  I  should  hold  a  very  different  opinion.    Thus, 
if  it  had  been  meant  to  show  by  them  where  the  line  of  march  was, 
or  its  contact  with  the  river,  or  to  point  out  the  old  or  present  si- 
tuation of  the  pools,  or  to  instruct  any  thing  of  that  nature,  I  should 
not  admit  any  reference  to  the  interlocutors,  unless  they  had  been 
laid  before  the  jury,  for  that  would  amount  to  adducing  new  evi- 
dence.    According  to  the  dicta  of  some  of  the  Judges,  it  was  said, 
(see  cases  of  Schuurmans,  and  of  Ralston,)  that  by  the  junetion  of 
the  Jury  Court  and  Court  of  Session,  the  whole  process  might  be 
referred  to,  though  not  specially  given  in  evidence.     Now,  I  can- 
not  adopt  this ;  and  it  would  apply  very  ill  here,  as  the  .question 
was  tried  by  me  as  a  Justiciary  Judge  on  Circuit    I  have  no  need 
to  rest  on  this  specialty,  as  I  cannot  adopt  what  are  said  to  be  dicta 
of  the  Judges,  to  the  effect  that  the  whole  process  is  before  the 
jury,  though  not  referred  to,  because  these  interlocutors  form.. part 
of  the  record.     My  notion  is,  that  nothing  is  before  the  jury  but 
what  is  specially  produced  and  read  to  thein^^or  held  to  be-jread,-— 
not  that  which  is  not  produced  as  evidence,  and  not  founded  on. 
I  recollect  that  a  point  occurred  at  the  trial,  viz.  abaut.the  ppodae- 
tion  of  Jardine's  plan,  which  the  pursuer  was  going  to  produce 
without  his  report.     This  was  objected  to,  on  the  ground  that  the 
report  formed  part  of  the  plan  by  necessary  reference,  and  because 
it  was  mentioned  in  the  interlocutors  of  Court ;  and  in  holding  that 
the  report  should  also  be  produced,  I  indicated,  I  tliink,  an  opiniffi 
to  the  effect  I  have  now  expressed,  that  if  the  report  were  not  pro* 
duced,  it  could  not  afterwards  be  held  as  evidence.    Then,  as  these 
interlocutors  were  not  produced  to  the  jury,  they  cannot  be  before 

Lord  Pre^ident.'-'It  i?  a  total  jnistake.to  si^y,  either  that.lh^. 
Lord  Justice-Clerk. or  I  laid  down  a  rule,  that  because  the  p(0CM! 
was  on  the  clei;k's  table,  .it  WfjB  also  before  the  jury.  AJU  that  vm 
meant  to  say  was,  that  as  the  process  was  th$ir€^  it.  was.  before  t)ie 
Court,  without  speqal  production  and  without  the  neo^asity  ol  he^ 
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ing  nmriced  by  the  elerk,  ad  was  done  before  the  incorporation  of  19  Feb.  \^: 
tke  CoortSf  and  that  reference' might  be  made  to  any  portion  of  it  j^'^P"^*^ 
Bat  we  did  not  fiay,  if  a  ^party  dtd  not  r^fer  to  it,  that  it  was  com-  and  Monro  v,, 
petent  for  him  afterwards  to  found  on  it  as  evidence.     It  must  be  JJ?8**^*^»^ 
used  to  make  it  evidence.    It  was  necessary,  before  the  junction  of     ..^^ 
the  Jury  Court  with  this  Oburt,  to  produce  the  process  to  effect  a  ^^^^  ^ 
tmarfer,  bat  not  no^,  as  the  process  is  made  up  in  this  Court, — 
and  there  is  no  longer  any  distinct  Jury  Court. 

Lard  Gt?/iV«.— This  is  n'ot  a  question  as  to  a  res  noviter,  where 
it  nay  be  necessary  to  have  a  condescendence  in  order  to  deter- 
fluae  whether  the  facts  averred  are  of  that  description  or  not ;  and 
I  ihiak  a  gre^t  deal  of  the  discussion  we  hav6  heard  turns  on  a 
BMi«  dispute  about  words.  I  cannot  tell  as  yet  for  what  use  these 
iateriocirldrs  are  sought  to  be  refbrred  to, — whether  it  be  for  giving 
light  to  tke  c6nstruction  of  the  issue,  or  for  supporting  the  verdict. 
If  it  be  for  this  last  purpose,  I  tvotild  most  certainly  reject  them  ; 
bat  it  may  be  for  a  matter  of  law  affecting  the  case.  Meantime,  I 
would  allow  the  defenders  to  read  'them,  and  then  we  can  deter* 
mine,  f^om  the  bearings  of  the  casej  if  the  object  be  legitimate  for 
whieh  the  defenders  contend. 

lA>fd  Otfeliouse.-^I  concur  with  that  suggestion,  for  the  whole 

depends  on  the  use  which  is  to  b^  made  of  the  interlocutors.  "If  it 

is  meant  to  aiippoit  ihe  ferdict  by'thes^  ihterlocutors,  t!^en  1  would 

ve)eet them ;  bist  if  itis  to  ^tablish  a  p6int  6^  law,  I  tfiink  that  they 

ought  tb-'btf  read.     In  regard  to  tliis  latter  view,  I  think  Mr  Ro- 

bMaaM^is  qbite  right  in  his  argument  in  the  printed  case.     The 

test  Is  here^     Suppose  that  the  verdict  had  been  the  other  way, 

and  it  ^aS'  pt^posed  to  show  that  the  pursuer  colild  take  nothing 

by  it^  thfe  defenders  might  possibly  do  this  by  referring  to  the  in- 

t^OGUtsors  between  the  parties,  and  I  think  it  would  be  competent 

ts  do  so,  and  that  they  should  be  taken  into  view ;  and  in  this  way 

the  principle  of  those  English  cases  would  seem  to  apply,  where 

the  Court  refused  to  grant  a  new  trial,  if  it  appeared  that  the  party 

defen^Kng  the  verdict  had  ground  in  law  to  arrest  the  judgment 

which  mfglii;  be  obtainable  under  a  verdict  anticipated  to  he  got  on 

a  new  trial.     But  I  cannot  listen  to  the  idea  of  the  jury  looking  to 

(he  entire  proeess' because  it  is  on  the  table.     It  must  be  produced 

totbe  jnry  as  evidence.*  By  former  practice,  the  evidence  had  to 

he  produced  eight  days  before  the  trial;  (1.)  to  pre  vent,  surprise; 

and,  ^2*.)  tft  show  #1iat  was  the  evidence  rejieJon^     Now  it  seem^ 

W  btf  argtked^^Vhat  as'tfitris  not  now  done  since  th^  incorporation 

^tH^  Cmirts,  Ae 'process  mtist'be  looked  upon  as  beibg  evidence, 

iiM  ttatlhe'ififcfndei^  ^ay  found  on  it,  and  yet^  as  they  did  not 

lead  evitfMi^t^  'prevent  the  pursttet  from  a  right  of  reply.     This,  I 
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\%  Feb.  1839.  think,  would  be  contrary  to  jastice ;  and  if  it  were  correct,  it  would 
^"^V^^    be  necessary  to  have  a  rule  to  make  the  parties  communicate  what 

anrftf^nro  p.  P^'i'^'ons  they  intended  to  found  on  as  evidence.     If  this  be  not 

Magistrates  of  done,  is  tfac  jury  to  send  for  the  process,  and  say  on  what  parts  of 
'1^^  *       it  they  are  to  found  ?  It  is  clear,  that  if  the  defenders  had  founded 

Opinion  of      on  any  part  of  the  process,  the  pursuer  would  have  had  his  reply ; 
but  that  he  had  not,  as  the  defenders  led  no  evidence.     Now,  as 
neither  the  Judge  at  the  trial,  nor  the  pursuer  nor  defenders  founded . 
on  these  interlocutors,  they  cannot  be  before  us  for  the  purpose  of 
supporting  the  verdicts    If  the  Magistrates,  however,  can  say,  that 
they  are  not  going  to  read  them  as  evidence,  but  only  to  show  thai 
there  is  a  point  of  law  reserved  by  these  interlocutors,  or  that  the 
other  party  could  take  nothing  by  a  verdict  after  these  interlocu- 
tors, then  I  think  they  may  be  competently  read.     A  great  deal 
was  said  about  the  discretion  we  have  in  giving  new  trials,  and  cer- 
tainly we  have  a  great  discretion ;  but  I  dislike  this  way  of  putting 
the  case,  as  extremely  likely  to  lead  to  misapprehension,  if  an  arbi- 
trary discretion  be  meant.     All  that  we  can  do,  is  to  exerdse  a 
sound  judicial  discretion.    Probably  it  may  be  meant,  that  if  it  can 
be  made  clear  to  us  that  little  or  no  injury  had  been  done,  as  we 
shall  suppose  that  Mr  M'Rae  (the  respondent's  tenant)  had  fished 
a  few  yards  above  or  below  the  interdicted  line,  we  should  not  in- 
terfere to  grant  a  new  trial ;  and  this  may  be  true,  consistently  with 
tho«e  English  cases,  in  which  apparently  they  seemed  to  have  As- 
sumed the  doctrine,  that  *  de  minimis  non  curat  prsetor,'  because, 
by  granting  a  new  trial,  that  Court  might  be  committing  a  greater 
injury  to  the  parties.     If  it  be  meant  to  make  out  by  these  inter- 
locutors that  no  trial  should  be  granted,  then  I  would  agree  to  their 
being  read.    Meantime,  I  do  not  see  what  effect  they  can  liave,  as, 
in  my  opinion,  we  have  at  present  only  a  question  of  fact  to  deal 
with,  viz.  to  what  locality  the  black  line  applies.     I  thought  it  not 
unreasonable,  at  the  time  I  did  it,  to  grant  the  interim  interdict, 
and  that  the  safest  course  was  to  take  the  march  line  as  marked  on 
Sangster's  plan.     But  it  now  appears  that  the  river  has  undei^one> 
great  changes,  and  that  it  is  as  difficult  to  tell  where  the  black  line 
cuts  the  river,  as  where  the  actual  boundary  of  the  two  properties 
is.    I  am  not  at  present  aware  how  a  question  of  law  can  arise ;  but 
if  this  can  be  shown,  Mr  Robertson  may  be  allowed,  I  think,  to 
read  the  interlocutors, — not  to  the  effect,  however,  of  supporting  or 
prejudicing  the  verdict ;  so  I  would  allow  him  to  state  his  case  for. 
the  Magistrates, 

Ij&rd  President.^— I  am  of  the  same  opinion.  The  House  ct 
Lords  has  fixed  that  the  issue  must  be  taken  as  it  stands,  and  I 
think  you  cannot  use  the  interlocutors  to  support  or  hurt  the  rer* 
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diet.    If  a  question  of  law»  however^  arise,  1  think  the  Magistrates  12  F«b.  IBM 
may  explain  to  us  what  use  they  are  to  make  of  them.  ^^^mymm^ 

Lord  Gillies.— And  we  cannot  tell  what  use  they  are  to  make  of  ^Jf^Monro  v. 
them  till  they  state  their  case.  ^  Ma^strates  of 

Lard  Cwf/rim«c.— We  have  nothing  meantime  but  the  case  put  ^'°^^*'*' 
to  us  bypothetically.     Accordingly,  I  am  not  to  be  understood  as  Opinion  of 
giring  any  decision,  and  it  is  not  to  enter  the  books  as  such.  Court. 

Lord  Gillies. — It  cannot  enter  the  books  as  any  decision. 

Dean  of  Faculty  then  suggested  that  no  interlocutor  should  be 
written  out  until  such  time  as  the  Court  should  see  the  use  to  which 
the  interlocutors  in  question  were  to  be  applied,  but  that  Mr  Ro*^ 
bertson  should  proceed  to  state  his  case. 

The  Court  accordingly  pronounced  no  interlocutor,  but  agreed 
to  bear  counsel  for  the  Magistrates  as  to  the  use  they  intended  to 
make  of  the  interlocutors. 

Of  this  date,  (2*2d  January  1889,)  Mr  Robertson  resumed,  and 
was  heard  against  the  rule  which  the  pursuers  had  obtained  some 
years  ago,  and  he  now  stated,  that  the  defenders  had  resolved  to 
refrain  from  troubling  the  Court  with  the  interlocutors  which  had 
given  rise  to  the  previous  discussion.  He  went  over  the  steps  of 
process  which  had  been  given  in  evidence  by  the  pursuers,  and 
signed  from  them  and  the  old  plan  of  Sangster,  and  the  later  one 
by  Jardine,  that  the  defenders  had  not  fished  in  any  interdicted 
spot.  In  cooelosion,  he  argued  that  this  petition  and  complaint, 
BOW  that  the  craving  for  damages  had  been  withdrawn  as  incom* 
petent,  was  virtually  a  penal  action,  seeking  for  punishment,  with 
the  public  concourse, — not  for  any  reparation  on  account  of  patri* 
Bonial  injury,  or  injury  to  character ;  and  that  accordingly  it  came 
within  the  principle  of  certain  £nglish  cases*  in  which  it  had  been 
hud  down  as  clear  law,  that  where,  in  a  penal  action,  the  verdict  is 
for  the  defender,  the  Court,  on  a  motion  for  new  trial,  grounded  on 
the  plea  that  the  verdict  is  against  evidence,  will  never  interfere  to 
grant  a  new  trial,  where  it  is  not  alleged  that  there  has  been  any 
misdirectiou  of  the  Judge;  Grant  on  New  Trials  192,  ^c« ;  Adam 
on  ditto,  185;  Tidd's  Prac  ii.  910;  WiUon's  Rep.  iii.  59;  Coopet's 
Rep.  i.  37,  case  of  Norris;  King  v.  Raimer,  East.  Bep.  vi»  315; 
Maule  and  Selwyn,  iv»  337 ;  Brook  v.  Middleton,  10  East.  i.  26& 

Dean  ofFaevdty  was  heard  in  reply. 

At  the  advising,  of  this  date,  (12th  February  1839,) 

L(n*d  Mackenzie.^— T\\exe  is  no  case  in  which  I  should  more  have 

wished  to  have  been  guided  by  the  opinions  of  the  rest  of  your 

Lordships. 
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l!^fMi.  16894      Ifi'^thifi^  case  a  motion  for  a  naw  trial  has  been  made)  on  tba. . 
.^**T^   ^totnd  that ■  Ifae •  verdict  of^tbe  jwry  was  contrary  to  eF^e^Be. 

iind  Monro  u.  (Hitf  Lonhbi^  here  read  the  isBue.)     Now,  my  Lor^  su^b  is  ^he 

^^^?[^  ^^  nature  of  the  iaaue  between  tife  parties ;  and  it  has  been  fttated  by. 
— 'S' '     the  defenders  in  limine,  that  there  was  an  objection  to  the  propriety 

Opmiqn.^.    .  of  granting  a  new  trial  in  this  case,  on  the  ground  that  the  verdieU 
was  pronounced  in  a  strictly  penal  action,  and  that  by  the  practloa- 
of  EUigland,  which  ought  to  form  a  guide  for  our  practice  in,  iba; 
gvanting  of'  new  trials,  the  verdict  obtained  by  the  defenders  is. 
not  allowed  to  be  set,  aside  in  such  cases^  as  being  contrary  to  evi<» 
d^nco«     I  attended  to  ibis .  statement^  and  I  own  that  itiiiiHSf^^r 
pear  to  la^  tba&  there  had  been  shown,. op  the  part  of  the  defeml^y^. 
a  gefieml  practice  in  England  to*  refuse  to  grant  anawtriE^wht]^ 
a  verdict  has  been  pronounced  for.  the  defender  in  a  penal  action^; 
and  I  thought  that  no  good  answer  was  made,  or  indeed.atteivfiled,. 
to  the  authorities  produced  by  the  defenders,  that  this  was  tbe^gi^t;. 
neral  practice  of  England*     Mr  Grant,  accordingly,  in  the  lamr^e: 
lining  to  new  trials,  says,  <  The  rule,  therefore,  is,  that  in  ind^fi^; 

<  sivents  or  in  informations,  i.  e.  in  criminal  proceedings,  no  mw  tripijL 

<  18  e^er  granted  where  the  defendant  has  been  acquitted  ;  and  ioi 

<  penal  actions,  new  trials,  where  there  has  been  a  verdict  for  th«; 

<  defendant,  are  only  granted  for  a  mistake  or  misdirection  of,  lbs. 

<  judge/  N0W9  it  appears  to  me  that  this  is  the  genewd  role  in 
the  English  practice ; — a  rule  too,  it  will  be  obseprod,  not  dwv#i 
fcdm  statute^  but  from  the  general  practice  of  the  G)urt,  -and  t^i 
the  Judges  of  England  are  not  in  the  Jmbit  of  granting  new.  trials 
in  such  cases  in  the  ezeroise  of  that  discretionary  power  wbicj^n^ 
questionably  belongs  to  the  Court  in  judging  of  this  matter,  wbens 
that  new  trial  would,  in  their  opinion,  be  unsuited  to  the  ends^ 
justice*  The  cases  which  were  referred  to,  go  the  length  of  shown 
ing  that  new  trials  are  never  granted  in  the  general  case  in  pensl^ 
actions  where  the  verdict  is  for  the  defender.  Perhaps  there  laay- 
be  an  exception  to  this  rule  in  an  extreme  case  of  gross  ^failitre  of. 
discharge  of  duty  on  the  part  of  the  jury ;  but  even  this  is^doubftt 
ftii^  as  such  an  exeeption  is  not  mentioned ;  but,  at  all  events,  Ihim 
certainly  does  not  appear  to  be  any  exception  in  cases  of  the  smBO- 
nature  as  the  present  If  this,  then,  be  a  rule  of  English  praetieei 
it  must  liave  considerable  effect  in  guiding  our  practice  in  towt^ 
dering  motions  of  new  trial  in  like  cases ;  for  we  are  most: assuredly 
to  pay  regard  to  titat  rule  in  judging  of  the  propriety  or  improfmelf 
of  granting  a  new  trial,  on  the  ground  that  the  verdict  is  eonirary' 
to  evidcQce ;  and  I  need  not  refer  your  Lordships  to  tiiose  .^asea 
where  this  has  been  held.  It  is  no  doubt  clear,  that,  by  stitilte» 
we  can  grant  a  new  trial ;  but  it  is  no  less  dear,,  tliat^we  are 


N6.  7^.  COURT  OF  SESSION.  557 

bomd  to  do  so  in  all  cases ;  but  we  are  called  upon  to  exercise  a  n  Feb.  1689^ 
sound  discretion,  and  we  mnsL  to  a  certain  extent,  be  r uided^  by  ^**^Sf^^^* 
the  practice  of  England.  There  are  many  eases  in  Wbreh' it  has  «i,d  ATohroif. 
not  been  doubted  that  we  must  regard  that  practice  in  questions  of  Miigr«trtte«  of 
tUs  bind.  I  may  mention  the  remarkable  and  well-kttown  case  '"^^*  * 
(BelladnMn  case)  where  a  motion  for  a  new  trial  was  made,  on  the  Opinion  of 
groami  that  the  verdict  had  been  obtained  by  the  jury  casting  lots, 
and  reference  was  there  made  to  the  practice  of  England,  when  it 
was  admitted  that  that  practice  was  fit  to  guide  us.  Then  there 
are  the  cases  of  a  motion  for  a  new  trial,  on  the  ground  of  a  defect 
of  damages,  in  which,  in  England,  the  practice,  unlike  Ihe  case  of 
extrrbitant  damages  being  found  due,  is  to  refuse  to  grant  a  new 
tritt;  and  there  also  we  have  adopted  that  practice.  As  there  is 
nothing,  therefore,  in  the  statute  which  binds  us,  there  seems  to  be 
DO  doubt  that  the  Court,  in  exercising  its  discretionary  power  of 
graattng  or  of  refusing  a  new  trial,  are  entitled  to  look  to  and  re^ 
gard  the  practice  of  England,  which  does  not  appear  to  be  very  te^ 
moeofrom  the  spirit  of  our  own  law  in  this  particular;  for  it  is  a 
general  maxim  with  ns,  that  no  man  shall  thole  an  assize  twice  for 
the  same  delinquency.  I  do  not  mean  to  say  that  the  principles 
arc  entirely  analogous,  or  that  this  principle  of  our  law  in  criminal 
matters  must  necessarily  guide  us  in  this  qu^tion,  for  it  is  certainly 
too  broad  for  direct  application  here.  In  proper  criminal  proceed^ 
ingtf,  ft' is  tHie  that  no  man  can  thole  an  assiace  twice,  wbeilier  froM 
s^telsdtrection  of  the  judge,  or  otherwise ;  but  novevtbeiess  it'teiuto 
to  show  what  the  spirit  of  our  law  is  in  this  particular.  Stfll  Ifeel 
ecrtmidorriite  dift^oltyin  the  precise  applicationwhicfa' should  be 
nsade  of  diat  maxim  to  the  present  case,  which  is  not  thoroughly  a 
criminal  action  ;  because,  by  the  statutes  introducing- jury  trial  into 
this  country,  and  transferring  the  jurisdiction  of  the  Jury  Court  to 
the  Court  of  Session,  we  are  limited  to  the  trial  of  proper  civil 
eaiites,  and  are  not  entitled  to  try  criminal  actions.  This  is  an 
iaterdiet  obtained  from  a  civil  court,  and  the  jury  question  of 
breach  was  tried  before  me  at  Inverness,  sitting  as  a  Judge",  not 
of  the  Justiciary,  but  as  a  Judge  of  the  Court  of  Session,  delegated 
to  try  the  case,  and  I  was  in  the  same  situation  as  any  Judge  who 
trfM  civil  jury  eases  on  the  Circuit;  for  I  cannot  imagitle  that,  at- 
tbougk  I  am  a  Lord  of  Justiciary,  i  have  therefore  atiy  gre^iter 
pow^ffn  ttyitigf 'dvH  jury  cases  on  the  Circuit  than  if  I  Was  ttot 
lo  short,  lanlr  in  sueh  a  case  acting  merely  as  a  delegate  from  the 
GmM  9§  Se^ion:^  Id  form,  tbereforcs'  We  cannot  hold  this  to  be 
iMrfta%ttat'«ctibi>j:as  it  was  tried  purely  as  a  Court  of  SeiMton  <<tte^ 
a&it'llMirefcrethe  maxim,  that  a  man  cann6t  thole  an  assize  twice, 
n&i  tirictly  apply  to  It;  yet  both  that  prineiple  and  IhO'^rules 
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J2  Feb*  1839.  of  the  English  practice  must  be  regarded  in  such  a  cafte ;  and  al« 
^""^V^*^    though  I  do  not  mean  to  say  that  we  must  be  governed  by  these 

and^Monro  o.  Principles,  I  think  that,  in  the  exercise  of  a  sound  discretion  on  a 

Magistrates  of  motioo  for  a  new  trial,  on  the  ground  that  the  verdict  is  contrary 
log^         to  evidence,  we  should  not  lightly  grant  a  new  trial  where  the  sub* 

Opioion  of  Stance  of  the  action  is  truly  penal.  I  do  not  carry  the  principle 
the  length  of  saying  that  we  ought  never  to  do  so  ;  as,  for  example, 
if  there  be  a  case  of  gross  failure  of  duty  on  the  part  of  the  jury, 
or  if  they  have  acted  culpably,  or  in  gross  negligence,  or  on  a  pal- 
pable mistake,  I  am  not  quite  prepared  to  say  that  we  should  not 
in  such  a  case  grant  a  new  trial ;  but  if  the  jury  did  their  duty  to 
the  best  of  their  power,  and  gave  the  case  a  fair  and  honest  consi« 
deration,  the  Court  should  not  grant  a  new  trial,  although  they 
might  differ,  and  that  decidedly,  from  their  verdict ;  for  it  wouM,  in 
my  opinion,  require  to  be  on  good  grounds  that  we  proceeded  to 
grant  a  new  trial  in  such  a  case^  where  the  rule  appears  to  be  so 
strict  in  England.  It  appears  to  me  that  the  verdict  in  this  case 
was  adopted  on  evidence,  and  that  the  jury  did  their  duty  ;  and  I 
cannot  say  that  the  verdict  is  so  bad  or  so  gross  a  violation  of  that 
evidence  as  that  we  should  grant  a  new  trial,  especially  considering 
that  this  is  an  action  substantially  penal,  concluding  for  fine  or  im- 
prisonment. It  is  not  a  sufficient  ground  for  setting  aside  the  ver- 
dict that  we  would  have  come  to  a  different  conclusion  had  we  been 
on  the  jury ;  and  I  think  I  would  have  shaped  another  course ;  but, 
on  the  whole  proceedings  and  evidence,  I  do  not  hold  that  the  ver* 
dict  is  so  objectionable  as  that  we  must  interfere. 

The  interdict  was  of  this  nature :  (bis  Lordship  read  the  inter- 
locutor of  Lord  Corehouse,  11th  March  1828.)  The  issue  was  as 
follows :  (his  Lordship  read  it)  Now,  observe,  it  is  necessary  to 
remark,  that  the.  reference  there  was  solely  to  a  line  drawn  across 
the  river,  not  to  any  pools.  It  is  true  that  pools  are  set  down  on 
the  plan  ;  but.  then  it  is  equally  true  that  they  are  not  mentioned 
in  the  interdict  or  in  the  issue.  On  this  point  I  speak  with  confi- 
dence, that  this  is  not  only  the  form  of  the  interdict,  but  that  it  is 
its  true  meaning.  I  know,  besides,  from  Lord  Corehouse  himself, 
that  this  coincides  with  his  impression  in  granting  the  interdict, 
and  he  told  me  that  he  did  not  mean  to  apply  it  to  such  pools, 
but  solely  in  reference  to  a  line  across  the  river.  So  I  will  ob- 
serve, it  would  not  do  for  the  pursuers  to  have  proved  that  the  de- 
fenders fished  in  the  pools  bearing  the  names  stated  on  the  plan. 
It  would  have  been  necessary  for  them  to  have  proved  the  actnai 
fiace  where  the  defenders  fished,  and  then  to  have  shown,  by  the 
application  of  the  line,  that  the  fishing  was  carried  on  above  it,  snd 
no  oiatter  whether  in  the  pools  or  in  the  stream,  if  above  the  line. 
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The  pursuers  did  prove  that  the  defenders  had  fished  in  the  pooh  12  Feb.  1839. 
of  Breakenord  and  pool  Oure,  both  by  the  witnesses  and  by  pro-     ^^i^y^ 
ducdon  of  Jardine's  plan.      The  jury,  however,  had   no  view,  and  Monro  r. 
tboflgh  it  might  have  been  a  proper  thing ;  but  Jardine's  plan  was  MAgmtrates  of 
held  as  a  surrogatum  for  the  river,  and  for  that  purpose  it  was  held     '°^^* 
to  be  correct.     In  this  way  the  jury  were  made  to  know  where  Opioioo  of 
die  defenders  fished.     Sangster's  plan  could  not  have  proved  this 
as  it  was  sixty  years  old.     The  second  point  necessary  to  be  proved 
by  the  pursuers  was,  where  the  line  was  on  the  river.     To  do  this 
it  was  necessary  to  transfer  it  from  Sangster's  plan  to  Jardine's,  and 
the  jury  had  to  take  Jardine's,  and  say  where  the  line  was  on  it. 
The  pursuers  attempted  to  prove  this,  but  it  appears  that  the  jury 
did  not  think  that  it  had  been  proved.     Now,  as  the  jury  thought 
80^  it  is  said  that  their  verdict  is  contrary  to  evidence,  and  so 
grossly  contrary  to  evidence,  that  we  must  grant  a  new  trial.     As 
to  tliis  I  am  not  satisfied  at  all.     What  was  the  evidence  by  which 
it  was  attempted  to  establish  this  ?  It  was  maintained  to  have  been 
effected  by  the  admission  of  parties,  by  letters,  and  by  the  conduct 
of  Mr  M^Rae.     Now,  it  does  not  appear  to  me  that  these  things 
were  binding  on  the  jury ;  and,  for  my  own  part,  I  think  nothing 
of  them  whatever*     M'Rae's  impression  might  be,  that  by  fishing 
10  a  certain  place,  be  might  be  breaking  the  interdict,  and  so  he 
brought  down  the  fishermen  from  one  spot  to  another;  but  then, 
on  reflection,  he  made  them  go  up  the  river  again.     I  cannot  think 
that  this  is  to  be  taken  as  an  admission  of  M'Rae's  knowledge  of 
the  place  where  the  line  was.     It  was  owing  to  his  anxiety,  pro- 
bably, to  avoid  breaking  the  interdict,  and  his  not  being  certain  of 
the  place.     It  was  then  said  that  the  line  was  transferred  from 
Sangster's  plan  by  Jardine  to  his  own  plan.     Jardine  was  certainly 
ordered  by  the  Court  to  do  this,  but  very  unfortunately  I  see  no  . 
evidence  of  what  line  he  substituted  on  his  own  plan.    Jardine  him- 
self could  liave  told  that,  but  then  he  was  not  adduced  as  a  witness. 
In  tliis  way  Use  fact  was  left  unproved  to  the  jury  that  any  line 
had  been  substituted  by  Jardine.     Then,  although  the  parties  ad- 
mitted that  a  line  was  substituted  by  him,  yet  they  differed  as  to 
the  place  where  it  was  drawn.     Accordingly,  I  see  no  evidence  as 
to  what  was  Jardine's  line,  for  he  made  no  mark  on  his  plan  to  de- 
fine it,  and  be  made  no  report  on  the  subject.     I  have  examined 
the  phin,  and  I  see  no  evidence  of  it    Therefore,  abstractly  from 
the  interlocutor  of  the  Court,  I  see  nothing  to  bind  tlie  jury  to 
pronounce  where  it  was.     Again,  it  was  said  that  this  was  the  line 
which  the  Court  ordered  to  be  drawn,  but  the  interlocutor  makes 
DO  mention  o(  Sangster's  line,  or  the  transference  of  bis  line  to 
Jardine's.     It  does  not  mark  the  line  nor  the  placeSi  nor  does  it 
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12  Feb.  1Q39.  sjieak  of  any  line  lAat  6ver  was  dVawn  YcA'  the  tns^cb'.    rsbaflread 
the  interlocutor.    (His  Lordship  read  tb^  interlocotor  ^f  the  Gtitii% 


anST Mom  .  ^^^^  July  1834.)  Accordingly,  it  makes  no  mention  of  the  march 
MagistrtiMof  between  Breakenordand  Balblair.  It  does  appear  difBtdlt  to  iana- 
Dingwaiu  gine'any  Wnng  ttiore  slight  than  this,  to  prove  tliat  Jardine^  red 
OpioioD  of  line  trsui  identical  with  SangstePs  bfaick  line;  Oii  the  contrary,  the 
Court  interlocutor  is  drawn  OQt  without  any  mention  df  Sangster's  line, 

or  where  it  was,  and  it  does  not  refer  to  Sangster's  plan  at  alL  On 
looking  to'  the  old  decree,  it  says  nothing  of  Sangster^s  plan,  or  of 
the  line  between  Breakenord  and  Balblair,  but  that  the  Magistnit 
were  to  have  right  from  the  march  at  Breakenord  down  to  the 
This  would  naturally  point  out  the  lower,  and  not  the  upper  march. 
Tirue,  in  a  memorial  taken  from  the  original  process  between  the 
Magistrates  and  the  Commissioners,  and  produced  to  the  jury  by  the 
pursuers,  the  defenders  would  seem  to  have  admitted  that  the  Cro- 
marty family  had  a  right  to  fish  up  to  the  march  on  the  property  of 
the  burgh  *  at  the  black  line  marked  on  the  plan,  east  of  pocH 
*  Breakenord ;'  but  it  does  not  appear  that  the  decree  of  the  Conrt 
sustained  this  pretension  of  the  Cromarty  femily  at  alh  it  repetfed 
it,  and  held  the  Magistrates  entitled  to  fish  below  it,  and  this  is 
strong] y  illustrated  by  looking  at  Jardine's  plan.  I  therefore  csn«> 
not  see  that  the  line  of  Sangster  was  transferred,  or  is  represented 
by  the  red  line  of  Jardine. 

If  it  had  been  held  to  be  res  judicata  that  the  red  line  #as 
line  in  the  interdict,  there  would  have  been  no  jury  trial,  ibrit 
not  said  that  the  party  did  not  fish  in  the  pools.  All  that  was 
was,  that  there  was  no  fishing  above  the  line.  Now,  certaiuly^^  if 
it  Was  to  go  to  the  jury  that  this  was  a  res  judicata,  itwasVlNry 
unfortunate  that  the  Court  had  not  previously  held  this  tO'^  th^ 
case.  If  that  had  been  the  case,  all  that  was  left  for  the  jury  Huras 
the  transference  of  the  line  to  Jardine's  plan,  but  without  haring 
the  assistance  of  Jardine  himself.  How  then  can  we  wonder  if'  the 
jury,  not  having  the  necessary  evidence  before  them,  were  wrong 
in  the  conclusion  they  came  to,  when  the  river  had  sustained  great 
changes  in  a  course  of  time  ?  The  evidence,  that  is,  the  plan  (»f 
Jardine,  &c.  laid  before  the  jury,  was  nothing  better  than  hearsay  ; 
for  the  plan  must  have  been  composed,  as  Jardine  in  his  re{>ort 
stated  it  to  be,  from  hearsay,  as  to  certain  localities  which  once 
existed.  There  was  no  scripture  for  the  true  positions  of  the  things 
placed  on  the  plan ;  all  that  the  jury  had  was  tradition.  It  is  ac- 
cordingly plain  that  the  jury  must  have  bad  great  difficulty  in 
—  making  the  transference ;  for,  independently  of  the  plans,  it  ^eas 

obvious  that  the  river  had  sustained  great  changes,  as  to  which  no 
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eiphoattaii  wm  gma  to  tke  jorjr*    Jaidtiie  hinm^htd  Madty  13  Fbb.  leaa 
la  tnuitfeffriiig  the  liMy  as  he  states  in  his  report  lUAtr^ 

Or  tke  wbole,  then,  I  cannot  tak^  it  npon  me  to  say  tkat  the  and  Monro  v« 
jsry  did  wrMig,  or  improperly  £iiied  in  their  peeoltar  province.  ^|^^^^^  ^ 
Tke  Terdiet  was  prosonneed  in  diflSeulty,  by  not  bringing  forward 


Jardise*    I  cannot  therefore  say  that  the  rerdict  was  so  grossly  ?*^  ^ 

eoatmry  to  evidence  that  we  most  tustain  the  motion  for  a  new 

trial. 

Lerd  GUHeM, — In  judging  of  questions  of  new  trial,  the  Court 
sre  entitled  and  bound  to  exercise  a  sound  discretion ;  and  one  of 
tbe  rules  which  has  been  settled,  and  settled  successfully,  is,  that 
we  are  not  to  grant  a  new  trial,  simply  because  we  differ  in  opinion 
from  the  Terdiet  of  the  jury,  upon  the  evidence  led  before  them, 
who  are  entitled  to  have,  and  may  have  one  opinion,  and  I  may  have 
saotber;  and  because  1  merely  think  the  verdict  wrong,  and  had  I 
been  on  the  jury  would  have  pronounced  a  different  verdict,  that 
ii  no  reason  of  itself  why  we  should  grant  a  new  trial.  The  rer^ 
diet,  in  short,  must  not  merely  be  inconsistent  with,  but,  as  it  is  em« 
pkatically  expressed,  contrary  to  the  evidence.  This  is  the  general 
rale,  and  holds  even  in  cases^  of  patrimonial  interest  merely,  and 
audi  aMire  in  a  case  like  the  present,  which  is  a  penal,  nay  more, 
a  criminal  question.  The  defenders  are  accused  of  a  breach  of 
interdict  and  I  pray  your  Lordships  to  attend  to  the  prayer  and 
osadasioa  of  the  petition.  It  is  a  petition  and  complaint  not 
mply  at  llie  instance  of  a  private  party,  but  with  the  ooncnrrence 
sf  his  Majesty's  advocate  for  his  Majesty's  interest ;  and  what  does 
this  petition  set  forth  ?  viz.  that  the  complainers  crave  interdict 
agauMt  the  defenders,  as  they  have  been  guilty  of  a  breach  of  inter*^ 
diet;  and  I  pray  your  Lordship's  attention  to  its  prayer,  which  is, 

*  T^  Sad  ^at  the  defenders  have  been  guilty  of  a  contempt  of 

*  Court,'  and  breach  of  interdict,  and  in  respect  thereof  to  fine  and 

*  asMraate  the  said  defenders  in  the  sum  of  L.200  sterling,  or 

*  sadi  other  sum  <n  sums  of  money,  or  to  punish  them  otherwise  by 

*  fine  or  imprisonment,  aa>  in  the  discretion  of  your  Lordships  shall 

*  seem  juat.'  And  for  what  purpose  is  this  asked  ?  *  To  deter  others 
^  from  eoBmaitting  the  like  in  time  coming.'  It  is  not  only  so,  but 
there  is  a  prayer  for  damages ;  but  this  is  an  incompetent  prayer  as 
to  the  daauiges,  and  the  parties,  I  believe,  admitted  that  it  was  in* 
competent  to  that  extent,  which  it  is  proved  to  be  «by  the  issne ;  for 
if  it  was  eompetent,  the  jury  would  have  been  bound  to  state  what 
was  the  amount  of  damages  sustained ;  but  no  such  question  was 
pot  to  the  jury  to  determine ;  and  accordingly,  if  we  lo<A  to  the 
issue,  it  is  merely  this,  *  It  being  admitted,  that  in  a  process  of  de* 

*  clsrator  aad  damages  at  the  instance  of  the  pursuers  against  tlie 
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!«  l^ek  I89d.  «  ^^iiilei%  liDvd  Cjorehoai^  Ov4inaf  jr,  upon  ibe  }  1th  4ay  of  M«rch 
^^T^^/^  ^  i828»  pronounced  the  foUowiog  interiocutor/  (Tb^o  foUon^  the 
Tnf'^i'^tov,  ^terlocutor  above  quoted.)  ««  Wbah«v,  betureen  Iha  Utb  ^^  of 
Maoist rftf«8  of  f  March  1888  and  the  19th  day  of  June  thereafter^  the  defend(Si% 
Dingwall.  f  j^  TialatioQ  of  the  interdict  graixted  by  the  ^d  inter)ocutes, 
O|i(nioh  6r  f  wTOt)gfully  Ssbod  lA  any  part  of  the  aaid  riv^rsitoate  abjove.lbe 
Court.  ( jjg^  deUneated  on  the  plan  in  procesa,  a»  the  ouirob. between  J9ai» 

f  blair.^nd  Breakenord,  as  specified  in  the  aboTO  interlocutor/ 

Now,  if  the  question  of  damages  had  been  coo>petentiy,rai^^  it 
was  the  duty  of  the  Couri  to  put  it  t^  the  jury  to  detefmioe  the 
amount ;  but  no  such  question  was  puf.  Xb^ei  is  he^e  oa  question 
of  property,  or  patrimonial  in^eresti  bat  merely  a,  oondvsion  iar 
punishment  for  public  interest,  to  deter  others  from  being  guilty  of 
the  like  ifi  time  coming.  No  character  is  here  at  stake,  for  the 
lady's  character  remains  pure  and  unimpeached.  No  patrimonial 
loss  has  been  sustained.  No  injury  has  been  suffered,  and  the 
question  does  not  affect  her  character,— and  so  the  matter  is  truly 
a  criminal  question.  And  while  I  agree  with  Lord  Mackenzie  in 
what  he  has  stated,  he  does  not  seem  to  me  to  hare  laid  snflScient 
stress  on  this  point,  as  he  doubted  if  this  was  truly  a  criminal  qnes* 
tion,  in  consequence  of  the  process  having  originated  in  ^is  Courts 
and  been  tried  by  him  as  a  judge  of  the  civil  court  on  the  Circuit 
fiut  the  contempt  of  this  Court  ie  a  crime^  an|j  the  party  guilty  of 
it  may  be  subject  to  a  criminal  trial.  No  doubt,  we  seldom  have 
recourse  to  that  process  now,  and  althpvgh  the  Toaaoi^  fcrfS^ndiog 
this  case  to  a  jury  was  to  try  a  question  of  disputed  fact»  yet  it 
cannot  be  doubted,  that  although  intermediately  such  a  question 
does  arise  requiring  to  be  settled  by  a  jury,  yet,  where  punish- 
ment is  sought  with  concourse  of  the  publio  pros^utor,  as  a-con* 
tempt  of  the  autliority  of  this  Court,  thesubstanoe  of  the  matter  is 
f^  crime.  In  a  case  of  this  kind,  accordingly,  the  maxim,  tbati^iDan 
cannot  thole  an  assize  twice,  may  not,  perhaps,  be  strictly  vffW^ 
cable,  for  I  do  not  wish  it  to  be  understood  that  I  tbii^k  it  oeees- 
sarily  applies  to  this  case ;  yet  it  goes  very  far,  if  it  has  not  been 
made  luce  clarius  that  the  jury  went  grossly  contsary  to  ,tb($  evi- 
dence by  pronouncing  the  verdict  in  question,  and  that  aM  opfioate 
^verdict  may  have  been  returned.  I  cannot  pretend  t^  tt|y  ^attho 
verdict  is  wrong,  though  possibly  I  may  have  formed  a  difieieat 
opinion ;  but  it  \\  not  enough,  as  I  said  before,  that  we  wouU  tore 
differed  from  tha  jury,  to  warrant  us  in  grendi^g  a  new  triaU  J 
aee  that  one  gentleman  told  the  fishermen  to  go  first  to  one.phoe 
and  then  to  another,  when  the  interdict  waa  first  ob^hied  j  but  thii 
may  have  proceeded  from  his  anxiety  to  do  whft  was  right,  ai|d 
from  his  not  knowing  whare  the  interdicted  line  was,  soj^poeiii;  it 
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IMiefht  prared^  irhiob  Htol  not,  tb^fbe  had  fi«h«cl  within  the  ^^  Feb.  1^3$. 
intorifeted  ]lwet  hut  if,  noWithfStonikig,  H  appeared  to  the  jory  j^^^J[^^^ 
Act  he  wa*  in  erfor,  and  that  he  had  fN^ted  ki  perfect  bona  fides,  ancT  and  Monro  v. 
ir  that  hmia  fidea  waa  deai'ly  nmie  oat  to  the  aatitfaetton  of  the  ^^'^][^" ""[ 

prji  I  dc^  not  see  hoit!*,  ender  audi  art  issue,  they  t^er^  bound  to     

bridge fo  another  verdtet.    Theae  are  the  simple  groaftds  upon  which  ^ourt**"  **^ 
1  rent  mj  opinion,  and  I  eorteav  wt^  Lord  Madkentief  on  the 
merits.    I  am  humbly  of  opinion,  therefore,  that  we  should  refuse 
the  tM^an  M  a  new  triai. 

Lord  Prendent,^--!  am  of  the  same  opinion  entirely. 

Lcri  Corthouae  was  absent. 

The  Court  according^ly  disallawed  the  motion  f^r  a  new  trial.       Judgment. 

M  Dmm  1^1^  (B9P9J  H.  J.  RolmiMiu    ^     Alt.  P.  lUberttiam^  N§am».  Ji 

Burnest,  S.  S.  C.  and  Satuf  {•  Adam,  S.  S.  C.  Agents.         Jurjf  Clerk. 

C.  G.  R. 


rfiria 


FJBST  DIVISION. 
KouLXXVII.  I4th  February  \QQ9. 

WALTER  COOK,  W.  S.  (Peat's  Trustee,) 

against 

JAMES  PKAT  ANt)  Others,  (Peat's  Special  Legatees,) 
THOMAS  SCOTT  and  Others,  (Peat's  Residuary 

Legatees.) 

RfeflTDircIAI'rOK.-^LEOAtBES,   SrtCIAL  AND  RSSlDtTARY. —  InTE- 

in^Sff '.^CoNSTtf  uction.-^^  testator  kavinff^  in  a  mortis  causa  set- 
lUnteHf,  fnttr  aUa  conveyed  the  liferent  of  an  heritable  bond  to  his 
ii^'  M6fn  JiiHinffi  to  ceftcdn  legatees  infee^  and  having  conveyed 
At  itsidiit  of  hi^  estate  to  other  legatees^  his  toidoto  repudiated  the 
setthmeni  and  ietotA  herself  to  her  legal  claims^  whereby  the  residue 
toe^iitiielt  Shhinishedf^^eldy  that  the  interest  on  the  heritable  bond, 
ccftk^  deditttxng  her  teree^  belonged  to  the  residuary  and  not  to  the 
spifeial  tegaiefs, 

Tmtate  Lieutenant-Colonel  James  Peat,  by  trust-disposition  and  Narrativ*. 
tettlemeiit,  dated  25tfa  Jane  1 838,  in  favour  of  certain  trustees,  of 
whom  the  pursuer  alone  accepted,*  disponed  in  trust  certain  sub- 
]eda  iHtfrin  the  burgh  of  Lanarlc,  and  also  an  heritable  bond  for 
L.^00^  and'  Bts  whole  property,  heritable  and  moveable,  that 
'shottk!  bdong  to  him  at  the  time  of  his  death.     The  second  purpose 
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^.4iiiditi»ttAfMto^{trulit^foi{iheipur|^8^  oft^rfl^iUiQiMlfiivfaMt^^ 
M)b9)iiilierM;rt)fr'l)ib.afkl  Ii«8O0»,  i0»b^il<nftfQat^m'<Ji^pMcftP«M^ 

Iihft(t^8>ft(»r  UilHWri^^jiit9  «oiitnloi^ipf4i«Mii«ii?i)f5(ldiitJbK  ^rflitiAwi 
^f9i(ili^Jiffk(itap<^  jftiHbat  Wr.d^atb  to  piy  Mrcflr.tii0(fiiMimiin^^fiAM 
^4tejBlio|[r,|j[)  ilifi)chiMr«A  hAifiiUy.fpnm^flKiAiQf  im  Hfid  nfTOtflvwtf 

^mhnmiM^t^U  lo  dUvMeTtaDil  loipayiicrrer  ttoiBaidlM«i9<^Hl^-8MA 
^M^r  lid  9r  iiniC9tiUiiA  firopoitittgB,  |»  tbei^lawniitosjbwlip^afcliogl^^ 
S]^4^j(h)y4>puiipoib  afilbeiibruiW>(ie  idir^cUidiU^  U^tsps^pfi$i)h9 
bA^ffciiiifcoClke^Mhleiclski  La«ttili.td.U»dfolti^  iiik«pvA»U9g^»l9  W 
wtfe.>.  .AhAm  the  ilegUi<itlDheiloitge«i.liver^oMli«Ai  fkid  IvnitMl 

hiflitoliiMteti,  vbom  failibg^  to  ihtmaie  ki^Btettf  And  iM^  9a»mfjpiT 
pttftbrn  0ftitbe.  LkfiOOOi  ]%  the  foMtth'fiii^Qiof  tfi^Mi^J^ 
t«tia(^8Mnore)fdttrected'to/pay  to  iMt  t9BlsloPg.iauitienitli«)iblNMitf 
LiiaOO^s  and  on*  h^ldeeitii^tx}'ff^tkte^lS&t  ^epetCilplUio^iMi^ 
wbom<fitiitng$'«0:th£i'Miiie*.l6gatees}(aikd«tn;lliJ»i«am 

aod^taftle.  liiMi^  &Ck  warei'pcovulod.aa  Ims -i94dott;>iOi«LJ>]^ffa^falfW 

|Mnrpbse»  'd»^  leddua  of  bis  ettate  waft  coirvcfjred  tOi.TJbi)tfito'J9Mtfl 

\anfi'tbe  otbeK.cIainuaita  oa.tfaalfifiind.   :     '       .   .!    vr /iwl  lo  Je^i^i 

'  folanel  PMfe^ied  o»  IQth.  ik«igutt  1888^  iabviBgtaiWHhf*^  b#l 

nfai  itaubi-'.  Tfae  'tniQi>«de^dy  wycii:bad >a>DlajM6yiaf<ievMaiia]|^  jaad 

iiM»i^ valr  delirtemdy  oantaiued  ina-dedamtkiiii  that  ,lha  iptttviAMAiii 

favour  i  oif  bis  ^mdaw '  wcve.  •  to/  ba  io  Ited  of  .har<ij  ali>  (itaKaftia  tofvoif 

xitbtirlegkl  rigktl;  laQdisbe-bwriog*  repudittbedi  henbaabindhafHto 

meaty Afid  hafakan  Jioraelf  to  tier  legal  clasdns,  lahicbilil^  hoatidSf' 

diriarjr  (in  the  pretenlt  action  cif  CQiiItif>le{lK£adii9MiMldb|Mlifftjatf> 

cfcpting  Jrtistee)  aast^ued^  tbe  preBoni  qileatioik/licMBbe^wMMJte 

residuary  legatees  on  tbe  one  hand^iand  dig. fcpeciiU^iingKto^lC^  tb# 

otber,  namely,  wbetber  tbe  widow  having  repudiated  the  settle- 

neat^  the  fcOro^thirdaof  the  interest  on  the  l«.dflO#:Mri^iai#i!di 

•h&«noiild  hame  been  entided  daring  lwriife».iiifA)atai  AOO^itfeAdtf 

-therprovisions^ithoald  fall  to  tbeiapcciai  for  realdiMir|fok^galMa.  nood 

•  .'u  )^'  .  '       '  :■     ,   .'    .  •    ■     ^».'  .  •    •     '      •    -.ii  fieXJii  oiJl  lahni* 

The  ^)6eial<  legnteelr /iboitM— 1 .  Aeoovdiog  to  HkmawhxithiUmlt 

and^sfeioctive'of.tbetettatorfs^aelltlenMity  tfaeoraakhie  ofljhiakllMa^ 

thereby  given  to  his  residuary  legatees,  consists' oaly(of'tfaa«iii|fai 
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iMknuiA^  kMiidtiHiy^it<(lbtbei0iMiifOOO8U!Ui^^  tD^^Mm... 

<litt)ga&Ul<||!bto»B;whg;.!gg^  W^gt^eMtKKiUifdde^i  itif<iii^  Special 

l(ift04|iti|fluttMIPtepfK11^4^  «f  thlB'  fllN^pebMA  digtllfbftiM&  ifci%ll6  Legatees. 

WiiriilM^  yitii'ilib  pK^MMnn'  ttitadeiop  fike^oip^^t!^  CKilfe^  WMdk 

JMifriitoiif)  hod  tftit  imtHlgf  reiix>gm»d  iAm^  MtiMi^nitary  lifereiit»  ike 
rigiiii^^ftMi^^ijgini  totfe  qmSa)  ieg8Ce08totigfc«  tor  liMiite  •dfl^HMrih^ 
MliS'^vifmH bHifer^nt bud «9in« ^o an^nd^  in  d)6*thiiiinef tctti- 
fM)dMfti^t»f  lrti0rltai(BMr,  'ao  tliM;  %ar^renQmbiilAlm'jmd»tbel  Md 
l^i|)«|^«t»<'4»t  iMtb,'  in  'a  •qoMdiAv  vMck  the  ;8pqchil<')egAte>^i 
0P  Vh<!oiiMBrf#lMr  diatribtttdd^tiiiidev  tHe  i4«fd  bmig'^kii'diltfraifttral 
IMlttKMl  dfttti^isdcisAietioiii  of  die  widoil^a  kgiil  fvoMrfons^  iSire 
V§94%V'^^tAPtHtPdkiiiimHeAMDdQiil^'  tBQttii^tMivie>^ff»ttt  kcwti- 
TSSgiWtm  fo^lif^  4n MthrMse  mwf  a*  lil  nMMiid*  haVe  ddae  .if  ^tb^  ^pnbole 
I<iiilt^4li(ft4y)ea)4(0fi«l^tfibiilloii  uiffdfer  tb^  naie«d«n4i$  ^nd  ih^ 
^tMMMfllftfbdt'Hght  harriiig'  fltftrn^off  by  faar>t-eirata(9atiionf''th)efee 

IUMoit^qttt(|t^W0aM(lldi«'done'liitd*Ahe  «ii^ 
MtfKUil^rpfb^isUimifritii^t  betaking' fc^^  iidr  legtiPbnK'^^f 

tMd^^Mag^atolfted^f  didphiviBiqnsis^  rlfttftber^ 

fM^rSEMklnUl  MfbAfay  i€0lr^S*mc^  !.>'  4.  Itt  vegaM^Jc^wep 
Peat  of  Lateaeedy  and  Janet  tad'MakgareltBMUi^*  BS'nbe  ti^btnaf 
M  gMHvco^theflidb^  tbe'dekl*>m4  tttpte«edrin!Biri^JdMBai«ai  to 
kmt  #T«ab«|»v^t8)8tovi%i.:tfast'vight  «l  ieebi&ngidiBbiil'denediaf  r  the 
WidMMvlifiiradi,  tadtrfaaia*  anJbsaorjr  tfaa'  ioteraab  upon » die  apeoat 
pMiliaM^'Miidk  w^iddiotberwise  baver  gone-  iwAe^mUA^^i  biMbgha 
iililtqMfrftUmofi^ '^FMrke  «;>  Qanaan^  Mandi .  i7iZ0;  M;  :deflS;  ^ 

^Vliaa^  {dBtUo.Jw..  Itd07,  ilf:  ^^^i  Cfavia,  fi.:  14';'  Sautk  a' 
teiidfalr8(43DakiiMf9i^b8d44  tSAdtivaLS.  a4d;sttut;k0rford  otTiinibiiU 
StUiifvf»l8M;t5Amtfr  4  ;•  Smitfi^  Ilaiibb^fidiane  i^8M,  iSu^,JQ. 
MMJtpafB|^diiii)(^(iiilDe>'ofiLbnb.    f.^^ 

do2Vbeoi^^MMi^4«fgateaa  plmdeA^WhBihBqwntto^Un^F^^^ifi  picas  for 
^illqaMat dAri^ihavWaiar ^beiUnteMatdebt «f L^OQ^liaidilg  j^^^lf^^^ 
been  witiiyHL4^by{)her  nKplid«Mian>  rof <'ken.c<liiveit4i(Miaif'fNroi^kit» 
under  the  tratti  that  interest,  from  the  death  of  the  testator  undl 
iMt^flaihlilvinwIl  te^mtsUbr^  aa  fAta  ctfx  dseKOpidaei^f^ia  eeitate, 
•CMririalrltke  ahttaanta lareittttidtidlo  he^pivfifeniady  sbfneaQdrshare 
«^a|tia<^ioi9«f  the  dead. 
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Note. 


H  F^.  \SS9.     The  Lord  Ordioary  (98d  De^Mmber  1888)  proneiumd  Um  M^ 
lawffig  inlerlaeator : 

^  The  Locd  Ordinary  baviog  heard  partiea'  proCBrttlort»  ami  cook 
iHder^  the  pvooeas,  finds,  that  altfaongli'  Mrs  Peat,  die  wid0#  «F. 
^e  testator,  iraseptitled,  in  virtue  «of  her  joe  r^cUb,  to  repttdlale 
the  liferent  iateresta  provided  to  her  by  tiie  eotriem^llf  «dd  hae. 
thus  been  enabled  to  teeoeh  largely  upon  the  feeidnary  iiiild  odn^ 
templated  by  the  teetator,  there  i«  no  ground -eithefiii  law  or 
equity  for  holding  that  the  parties  to  whom  the  principal  -of  the. 
^uow  affording  thoso  liferent  intereate  wee  provided  by  tfae  aei*^ 
tlement,  are  entitled  to  benefit  by  her  exercise  of  her  right :  flnds^? 
that,  in  the  present  question  between  these  parties  and  tb^  reeidiH 
ary  legatees,  the  interest  aocruing  on  these  suaos  until  the  doMb 
of  Mrs  Peat,  (the  period  when,  by  the  settl^aeBt,  ihe  capital  h^ 
conies  payable,)  must  be  held  to  fall  to  the  residuary  faods  tfteipe** 
fore  sustains  the  claim  of  the  residuary  legatees  to  these  anitis  oi 
interest  in  terms  of  their  additional  plea  in  law,  but  fiiNb  tto  ex*. 
penses  due,  and  decerns  accordingly/ 

N4ite. — «  Mrs  Peat  has  been  enabled,  in  virtue  of  ber  jua  relida^ 
so  fi&r  to  defeat  tfae  intentions  of  the  testator  as  expressed  in  bia 
settlement^  and  has  in  consequence  diminished  to  a  very  cottsiiier^ 
ab|^  amount  the  residuary  fund  contemplated.  Bat  the  privile^ 
is  purely  personal  to  the  widow,  and  there  appears  to  be  no  ground 
for  extouling  the  benefit  of  her  lepudiitfiott  of  her  testaaseatary 
provisions  to  the  ether  parties  to  whom  the  capital  of  the  sunta  ia 
provided  by  the  settlement  to  be  paid  at  her  death,  it  appeavii 
to  tbo  Lord  Ordinary,  that  those  parties,  in  getiitig  payment  of 
the  sums  at  the  period  appointed  bV  the  settlemeati  got  erory 
thing  they  are  legally  entided  te ;  and  that  the  iotereel  aocruing 
until  that  period  arrives,  left  unappropriated  in  oonaequaliee  of 
the  repudiadon  of  Mrs  Peat,  must  b$ll  to  the  restdnavy  fund.; 
Holding  this  opinion,  the  ILord  Ordinary  tbinin  it  unneceaasvy. 
to  inquire  here,  whether  the  fee  vested  in  the  claiflttanta  or  not; 
because,  even  on  the  supposition  that  it  did,  the  abandoomM^  of 
the  liferent  is,  according  to  that  opinio|i,  ooderstood  -to  opeiutt» 
not  in  fevour  of  the  fiar,  but  in  fttvour  of  the  residuary  legatees^ 
who,  after  all,  must  be  great  losers  by  the  election  mado  by  tlie 
widow/ 


Opinion  of 
Cuurt. 


The  special  legatees  having  reclaimed^  and  been  heard,  the  Ceuft 
thought  it  nnneoessary  to  hear  counsel  for  the  residuary  legatoca;  . 

Lord  Mackenzie. — I  really  have  no  doubt  whatevilr  in  this  cose,* 
and  I  think  it  is  even  a  stronger  case  than  as  the  Lord  Ordinary  baa 
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I  mean  no  sound  answer ;  for  an  ingenious  one  ba^fae^ii  ^iv«n  4t»m      -*"  y  ^*-'"  ^ 

the  bw,.    The  final  tlmgute  aUend  to  is,  tbat  nbepMrtrisioa  of  ^n^Q^Um. 

UaOOQ  »  h^im  of  ^  tMaci  jmtfea  is,  in  the  firal  i)lftap,  to  h^  fXpid      [jrr. - 

lo  the  lealiitQr'B.^ildffeii^  if^Iie  badwy^  on  t^eiiiotbet'#  da^.4  Court.  X    ' 

irlii^iii  iiiliog^  ii««»  deatined  to  these  4ptoial  legaleea^    i^oM^  what 

iailbe^froviaioB  ?  (Herebia  LordaUp-  lead  tbe  pnaaagefpotiilbe'* 

dae^^Ueady  ^Qotdd^)    Under  tbis  provision  the  rigbt  of  tbe  ofaild-^ 

San  vaa^eucely  aa  good  as  the  rlgbt^  tbe  -apeciiilfi^gateeft  aub^li* 

tatad  to  tbese  children.     Now»  what  right  bad  theae  special  iegia- 

taaa  to  lids  LiSOOO  ?   They  had,  failing  the  obtldrefi,  a:rigbJ;"to  iV 

U  ihe.  d«oth  of  tbe  widow.    The  deed  is  quite'-espresa  on  that  « 

paifl^    She  had  a  rigb^  <o  4he  .interest  of  it  during  her  Itfetime  ;- 

aad'tf  ahe  bsd  aiaaply  treooaticeid  the  aatileoMot,  as  was  the '.case 

pel  by  Lord  Gilliea  (.during^  the  discnaaitoO  without  betakingher** 

a»lf  to  her  legal  righta,;  what. right  bad tbeaeepecial  fegateeadttriog' 

bar  lifetime  ?   They  certainly  conhi  not  okim  the  interest  jof  that: 

L.V00O.     But  it  bas  been  sa^d  that  the  fee  of  this. sum  veated  nr 

these  legateea  n.  eaorOe  teatatoris,  and  tbe ,  terai  of  payment  h«ing 

VMrely  posjbpoDed* .  the  right  roust  have  carried  the  i&tereat  along! 

with  it;  but  I  oaanot^  in  tbia  case^  agree  with  that  view.     Suppose 

the  right-did  vest  on  the  testator's  death,  it  was  onlyr.a  right  to^ 

drtw  the  sum  on  the.iiiefther'ft  death ;  and  as  that  could  only  happen 

9t.aii  ttii^rtain  future  tena^  hew  cati  that  carry  tbe  rigbt  to  theTio-' 

leieal  which  haa  bpen  ntaniMg  daiii^.prerioua  years  ?  Butbeaides 

tha,flSf»uiiy  that  a  party'timm^  approbate  and  reprobate  the  same 

deadvia,vf  opnaidarabIe.force>here^  !  I  do  not  at  preaentremember 

the  varioiis  caeea  which  jiave  been  decided  on 'this  equitable  princi-f 

ple.h^th  in  Scotland  and  England ;  but  I  am  aorethat  some  might 

have  been  found  which  applyto  the  present  caae^     The  widow  Jbas  ^ 

here  ctmmed  her  jus  relictfiB,  and  so  repudiated  her  husband's  settle- 

■lent;  aad  bad  it  not  been  for  the  equitable  doctrine  of  approbate 

^  reprobate,  she  could  have  claimed  both  her, jus  relictss  ^nd  the 

pramieas  made  to  her  under  tbe  settlement*     But  she  could  not 

approbate  and  reprobate  tbe  same  deed,  and  therefore  was  obliged 

to  give  up  ber  claim  to  the  interest  on  the  L,2000,     And  from 

whom  does  she  receive  the  jua  rellctee  ?   Why,  from  tbe  residuary 

legatees,  who  have  in  consequence  sustained  considerable  loss,  and 

she  is  bound  to  make  over  the  interest  of  tbe  L.2000  to  them  ;  and 

if  not  so  .bounds  there  would  be  little  or  no  equity  in  the  doctrine 

of  approbate  and  reprobate ;  and  I  would  rather  have  let  the  widow 

heep  it,  if  that  were  possible,  than  give  it  to  tbe  special  legatees. 

If  it  had  been  demanded  of  ber,  she  would  have  been  obliged  to 

have  granted  an  aaaignation  of  it  in  favour  of  tbe  residuary  lega- 
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14  PdH  1839«  tees ;  but  equity  interposes  without  any  such  formal  assignation, 
and  gives  it  to  them*  On  the  whole,  therefore,  1  agree  with  the 
Lord  Ordinary.  \     ■ .  * 

Ijjfri  GUUes. — 1  am  of  the  same  opinion ;  but  1  do  not  wish  td 
go  fart)i^r  tlian  .the  grounds  stated  by  the  LofdfQ^Qvsry.o/He 
says,  *  there  is  no  ground  in  law  or  equity  for  holding  that  the 

*  parties  to  whom  tbeprp«cfKilQf  the-siiiasirilflrording  these  liferent 

*  interests  were  provided  by  the  aettlement  are  entitled  to  benefit 
<  by  her  exerpise  of  ^er  rigl\t«'^  *  Nown  fh^^  W^W  fpqpunced  her 
provisions  under  the  settlement,  and  betook  herself  to  her  l^;al 
rights,  wh^eby  great  loss  was  sustained  by  tbc}  f e^idwKiy  JegT^M^PI 
The  special  legatees  do  not  sustain  any  of  tbis^JlMii :  .t^^y^r^^gia^  in 
st^tu  quo,  and  1  cannot  see  on  what  earthly  g^rpond  t^ey .  .^f^f,  4^im 
any  benefit  from  the  rennnciafion  of  the  wi4ov*  AM.tbftyitfipfild 
claim^  in  any  event,  was  the  paymeot  of  the  q^^l  lf^g^qiefv^.the 
death  of  the  widow,  and,  without  using  teichpic^l  l«ngiwge^\l\^D- 
not  see,(in  common  sense,  bow  they  can  be  entitled  i^\th«  iiQ^tMPSt 
on  the  L.2P00.  All  they  were  to  get  wes.Mie  fiee  of  tbl^t  ^min«^t 
I^eoftuse  the  widow  bae^  reuQupced  her  ptoyif^  ^ndeiv  th^^^^e- 
ment,  and  so  reduced  the  residuary  fundf  it  is  said,  the  xe4E<^t  of 
this  is  to  give  them  more,  because  theptberpfirty>^to  wit,  ,^e,\F^i- 
duary  legatees,  are  to  get  less.     With  this  I  eaullat.'agraer^M  or 

Lord  PrendenL — I  am  of  the  same  opiaimu.^  3y  the  r^mtfa- 
tion  of  the  widow  no  alteration  whatever  is  .made>.on.  ^tke<r,6f^CIsl 
legatees.  They  are  still  entitled  at  her  death  Miim  jU^SQQQ^r  >at 
her  renunciation  has  made  a  terrible  alteration  oov  the  x/o^4fWV 
legatees,  worse,  indeed,  than  her  deaths  but  tl^Ot  0AqN4^f^Bi4!^« 
the  other  parties  better. 
Lord  CorehQua  w^  abnenL  '    k  itnif^n  ^'rh  /A 

The  Cotcr/ accordingly  odAericf.  .     ,  h:     i.tKnns'I 

Lord  Ordinaiy,  FuBartoiL  Act.  A.  5.  Cock  for  Residuary  Legatees^      '     Mi 

•     J5r.i)i|Nr«irSpeoU  Legatees.         mu^Coilii'^^^mjO^S^^ 

■•     ,  ,♦..,..         .,'    i/»",J  ^^n^  918 ' 

•  '      •'.'•...  Mii.r  1,3  o^Uiji^  ^ 
' \  V      \  »:^^.Hl  ff      f    * 

•  ■         ■■•' .  -1  ,   ,ovi*'"'»no 


Judgment. 


/ 


k         «   • 


.  .1     •      >••: 


I ,. •      • 


I :     ' « •    '  r 


FIRST'  DIVISION  // i-sriihiO  bioJ      .^-w.*:^!  b..i 

4^1   •i-'iw  3oa  ob  I  Jud  ;  nomiqo  ymr,*:  j^iiJ  i<>  aiiJ  I  — .^.iv^V/O  fe-^wl  ^^^  "'^j^']^  ^ 

ni'*-!'/til  sgydj  ^rt'biuD^jifljgijiflJpiJ^fiTrif^      modw  oJ  aabiBfj  ' 
iTjfnd  o)  bobbn^  9tb  MorasI^y^-^jiJ  yd  Dobi'^o-iq  9iow  glesiDJui  * 

ni 


Ih  this  scdoD  of  damages,  at  the  ril^t^iifl  fi&rhUloi^  "^^aKist  NtrrtUTc.,  .. 
Tennant  and  Company,  the  follo^ftg  i*^iJejl?'ir^"fd''if#tK  ^TdI^^ 

...vtM*V»fl£#*»tgd/VJat  tfch€i  itafende|'#,.|««i  »8»di2««odvAel^ear 

*  1819  have  been,  proprietors  of  a  certain'fMitliAi  of  hAlA^kii  ff6ild- 

*  in^  ^etkd  thereon  near  Glasgow,  and  that  chemical  substances 
^  are  and  have  been  manufactured  since  the  said  year : 

*  It  being  also  admitted  that  by  tlie  lease,  of  which  No.  6.  of  pro* 

*  cess  is  an  extract,  dated  80th  May  1816,  the  pursuer  obtained 

*  possession,  as  at  Candlemas  1815,  as  tenant,  of  a  certain  garden 
«  situate  to  the  eastward  of  the  said  works  : 

*  1.  Whether,  during  the  year  1819,  and  subsequent  thereto^ 
^  up  to  Martinmas  1832,  or  during  any  part  of  the  said  period, 
^  there  arose  from  the  said  works  of  the  defenders  certain  noisome, 
^  offensive,  noxious,  or  unwholesome  smoke  and  other  vapours,  to 

*  the  nuiisance  of  the  said  pursuer,  whereby  the  produce  of  the  said 
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U  Feb.  1839. «  garden  was  deteriorated,  and  the  pursuer  inoommoded  aad  wa^ 

<  Boyed  in  the  enjoyment  thereof,  to  the  lo88»  injury  and  danage 
^  of  the  pursuer  ? 

<  2.  Whether,  on  or  about  Martinmas  188*2,  the  defenders 
'  wrongfully  took  possession  of  IdO  cart-loads  of  manure,  the  pro- 

*  perty  of  the  pursuer,  or  about  that  quantity,  and  wrongfully  re** 

<  tain  the  same,  to  the  loss,  injury  and  damage  of  the  pursuer? 
*  3.  Or  whether,  in  the  said  year  1819,  previous  to  the.  pursuer's 

^  entering  into  possession  of  the  said  garden,  the  siaoke.or>olber 

*  vapours  issuing  from  the  said  works  of  the  defenders  wecre  as 

*  great,  or  nearly  as  great  in  quantity,  and  as  noisome^  offensive^ 

*  noxious,  or  unwholesome,  or  nearly  so,  in  reference  to  the  eaid 
f  garden  of  the  pursuer,  as  those  issuing  from  the  said  works  of  the 

*  defenders  during  the  said  period,  from  1819  to  Martinmas  1 888  ?* 
The  damages  were  laid  at  L.1940. 
The  case,  accordingly  was  tried  in  Glasgow  by  a  jury^  before  Lord 

Jeffrey ;  and  evidence  was  led  by  both  parties  as  to  whether  or  not 
damage  and  injury  had  been  sustained  by  the  produce  of  other 
grounds  in  the  neighbourhood,  from  the  smoke  and  other  vapours 
which  issued  from  the  works  of  the  defenders. 
>  In  the  course  of  the  trial  the  defenders  eumiaed  Mr  David 
Smith,  a  land-surveyor,  who  had  made  a  plan  of  ihe  neighboariDg 
grounds,  and  deponed  to  the  healthy  condition  of  the  plaiit0:and 
flowers  in  several  of  the  neighbouring  gardens.  On  cross-exami- 
nation by  the  pursuer,  he  deponed,  that  ^  he  knows  Glasgowfieldt 

*  (an  ndjoining  property*)  Never  knew  of  any  damage  done  ^here^' 
It  was  then  proposed  to  ask  him,  *  Whether  he  had  known  of  any 

*  sum  having  been  paid  by  the  defenders  to  the  proprietors  of 

<  Glasgowfield  for  alleged  damage  occasioned  by  their  works  f 
The  defenders  objected  to  this  question  being  put,  and  maintained 
that  it  was  incompetent,  while  the  pursuer  insisted,  in  the  whole 
circumstances  of  the  case,  that  it  was  competent  Lord  Jeffrey 
sustained  the  objection,  and  a  verdict  was  returned  for  the  de<» 
fenders, 

A  bill  of  exceptions  was  presented,  on  advising  which  the  Court 
(16th  J|]me  1836)  ordered  minutes  of  debate. 


Pursuer*! 
Pleas. 


.    The  pursuer  arguBd, 

\st^  It  was  admittedly  competent,  in  ascertaining  the  cause  of  the 
damage,  but  not  to  increase  its  amount,  to  discover  whether  other 
grounds  similarly  situated  were  similarly  injured,  and  this  fact  could 
not  be  viewed  as  res  inter  alios  acta;  Starkie  on  Evidence^  62i 
The  defender'  argument,  that  the  fact  of  the  payment  of  money  for 
alleged  damages  is  no  proof  of  actual  injury^  confoujnds  the  compe-* 
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tency  of  the  question  with  the  effisct  of  the  answer.  There  is  here  14  Beb»  IBM 
so  qoestion  whether  the  proof  of  payment  was  primary  or  seoonHavy  ^"^v^^  . 
evidence  of  damage  sustained  ;  for  the  fact  of  injury  may  be  made  •pMnmit  and 
eut  hy  drcttmstantial  and  indirect,  but  stiH  primary  evidence,  and  Compaoy.  ' 
Ae  wttnets^a  teatioMmy  was  the  best  eridence  of  his  knowledge  of  pu,!^r*g 
payment ;  and  though  his  answer  may  have  been  quite  inadmis-  Pleas.  «  ' 
sible,  the  question  nevertheless  was  perfectly  competent* 

^  The  defenders'  argument,  that  the  money  may  have  been 
paid  BH  a  compromise,  which  cannot  be  proved,  so  as  to  affect  the 
qaestion  of  right  io  demand,  or  liability  to  pay,  proceeds  on  an  as- 
satopCion  not  warranted  by  the  evidence,  and  do  conjecture  as  to 
the  reason  of  payment  can  be  assumed  as  a  fact,  so  as  in  principle 
to  determine  d^e  competency  or  incon^)etency  of  the  question. 

dd^  T4t«  pimuer  was  n^  bound  to  state  before  the  question  was 
answered  by  what  interrogatories  he  intended  to  follow  it  up,  as  its 
sompetency  was  not  determined  by  the  aid  of  any  other  question. 
Besides^  it  was  net  tendered  as  introdoctory  of  the  subject  to  which 
it  referred,  b«€  followed  a  question  admittedly  competent,  and  thus 
formed  a  proper  test  of  the  credibility  due  to  the  evidence. 

4^,  An  affirmative  answer  would  have  raised  no  point  collateral, 
ttther  to  the  issues  or  previous  eridence,  and,  by  rendering  the 
witness'^  deposilfon  contradictory,  would  have  served  one  primary 
ebjeet  of  eross^examination ;  Stcarhie  on  EvideHte^  25. 

6£ft,  Admitting  that  the  question  was  not  put  at  the  trial  with  a 
view  to  tess  the  eredibiiity  of  the  witness,  the  pursuer  is  not  con-* 
fined  eo  the  argument  then  used,  but  may  state  any  reasons  in  sop^ 
port  of  tlMS  competency^  and  the  evidence  was  as  much  admissible 
to  affoet  a  position  favoarable  to  the  defenders  as  to  raise  op  one 
&voanible  to  the  pursuer.  But  as  the  object  of  the  question  is  not 
stated  in  the  bill  of  exoeptions,  (which  is  the  only  record,)  to  have 
been  to  test  the  oredibiUty  of  the  witoess»  it  is  incompetent  for  the 
defenders  now  to  resort  to  such  a  line  of  argument,  and  the  pursuer 
is  entilted  to  show  op  any  grounds  that  the  question  was  compe* 
lent. 

.  6lA,  Admitdng  the  faet  of  payment  to  be  collateral  to  the  issue, 
it  was  not  therefore  irreie?ant,  as  it  was  not  foreign  to  it,  ,and  such 
matter  may  be  inquired  into  on  cross-examination  ;  Phillips  on  Evir 
denee^  i.  272 ;  Parkin  v.  Moon,  7  C.  §*  P.  488 ;  Harris  v,  Tippet» 
2  CuMpbeOj  637 ;  e»  parte  Bardewell,  1  Mont,  and  Dyrr.  206 } 
ArehibahF*  Digest  .^  PhacUng  and  Evid^nce^  2d  edit.  486  ;  Pearson 
V.  Walker,  30th  July  1885,  13  S.  Sf  D.  1 138.  On  these  authort? 
ties  the  tHitb  of  the  witness's  testimony  might  have  been  tested  by 
the  pursuer  on  cross*estiQainatioa,  by  inquiring  into  the  state  of  the 
BfighboaHo|^  grounds  as  a  cpUateral  matter  pertiiient  to  tlie  issue^ 
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Ithf  The  matter  wk»  i^ol;'ei^ai]^till'l)y^tlccr^iMts4ii«W6y  M  WNi)' 
examination,  for  a  general  n^;ative  or  aflSrmative  is  not,  as  in  a  re- 
ference to  oath,  conclusive  of  the  point,  as  the  questiatl^te^til^t'^id 
|ctraeute'^''btrt»<4tfitf^f'«deb(ki^;    •'     >  j"  /      >   .,>o  i^  A 

•j-;ti^4  fi  v:  .»  \   •'.'.  'J'  .'    ■'■•■I  'i      .1.    '  '  •.»!»'  n.'-"  Vi'i  '/I'-io  ori'.j -' 1 

l^V'Av^the triAi,  as apf earsFroim  tbe biUMs(^«3ie^{)tiotf8,HlH^'4«i^ 
ti0fli^as  ^fediiry'foir'tli^-pitr^eBe^bf  «tee««attrtvfg-tli^'  ftitiof  <iUi^ 
fiwge  «0^*tk<  otb^r  g^ooiy^s  r  iaiid  4ii  judging  of  Its^  ebiit{M?leiit^,  4v4l 
li^^te¥lin«'<br  ^tiMs  €oure  to  view  1«  ih  any  4jiOu»  "t^tft^^'WblitbA  11 
laiidttt^  16  dte(A-e^it  th<!  witness  &r  othervt^e^  Its  <(dmpet«M»y^W 
bt  '^Nci»i'filed'we)tisi%iety  in  reOevenee  %0  fb«^niMifet4pi»^Mft4br 
Wllitfk  k'Wi^^llMidefed'at  the  ttM.  Evtm  bn  a'^nMiCtM  ftf^^iniw^ 
ttfii1^'bO'()(iliffft  kff  tew  Mt)  be  urged,  uDl««riit'Wds'iai8e4l'atiChl>liM 
tfftteimvpiiiiftdf'Che'^e^ti^^n  h^  be«n  ittifietf  to  toV§ob«§t^ti^MBi 
er^it«be#i!fAesi^  it  might  not  have  b^n  «^^eM>tft6lMQiS{i^iK 
ihigtlt'havebe^  eonsidered  competefit'fot!<thart'>f>ur{»i^i' •',>  vjui  to 
^  t2if^  ¥h^>fe«tir  proposed  to  be  brougbt'ofaf  ^by  tMsJijffelffiM  mre 
B^  admisfidUe  as  N^vidence.  '  By  a  ve:la.^flrt?oii  oP  tber^U'ik  tld«#«f 
«^deti«e,  i^roM  ivai^ltewed  bf  the  ftetof  i^ury^'to  tte  ii)%t(NMM 
fe^'frddtid^r  but  proof '^f'paymeiR'oF  H-  sum  'of^M6ri«jr3ii^^i»( 
MilBpM^t  jiroof -4f 'filjttiy  t^  the  pktf^tlS)  l^e.'  Atf^H^R^Md^ihii^ 
^^H' irt(ediiifpMeHt  for'Ufe  piiMftefr'to  p^^^  ^!!lMtUte'4tf)Aid%Wlftd 
ofifefiM  liita^  sum  of  thcyney''^  ^mpromifij^^i;he'fi\ftilsh/^9^H3i^hiM 
ItMd  '«f  ^iddeMe  dabnbi  'be  atfd^ed  1;o^  ptoWffjfdf^  finy 'lli#^gtldliM 

Sdf  Tbe^  evid^nee  pwpbsed  was  ^ecetidalry  ^i  in&im^  WMtl 
dfr(^'MU'pi4mii>ry  ^tidetrbe'wM'  #kb1b'ib«  powdr  of  ^de^^ip^Miier, 
^^^lii^Iisiterftl  tbthe  isto^.  "To  this  be  ebftinot  t*efiM^t'i{i'»fih«Mg^ 
iiiiftil  ekse;*  bul^mote  especially  irvtbis  ease,  as^e  etM^66:4>f^ 
}^' to  other  founds  ^as  otity  altoW^d 'fbr  ll^  ptlrpMe^sf  Jtttotfiii|: 
tb^  liocdous  q^tty  ofth«  vapour,  and  Ihere' 4s  fid  dMb#mWs04)bi^ 
jMerfiilgtfibe'iia«Are*bf  evvdetiee  betwteen  crti<8»eA<»hi«hwrilrt4M 
in  >ehi^4iteve)ant,  and  secondary  eif^de^e  housrbe -^i?eMM^^ 
Wbatl^»«^  ^arpo«e-ii  Mby  be  'p^pesM  i'PHmip^'vii  StUdenM^im 

^  ^419^^^' '^li^tMrA  'UMi  inctmp^h^fit}  ftf^oiM^  %cFffri6v^UiKildMli- 
riMi'>^'tM>^fcHdCp^''df  ibjofy  bdviArg't^D^'ltaitttlM^  jfob^^ie,! 
ill  «titlt^^#;'!f  >M«'n^^M&ty  ftV'tV^  pdr^ue^  t!^  «^i!'>t^^MNFfA^ 
^b#M$bi«  in' ifeU^atidUMe-bf  idslkmtatttlon  he'iklHMMMH)'frAiM 
Sftfr;  The  point  was  prerionsly  put  and  exhausted  by  the  auiyw 
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ment  could  not  relevantly  be  established  by  sacb  eyiifl^^KPii^'Mfrc^  S^Ktfl'AW^ 

Lorrf  Gi7/{>5. — A  very  considei:9M^ M^te^tjlMipQWiJeJi^firfuSm^  Opinion  of 
ibis  case  came  first  before  tbe  Court.     It  has  been  very  ably  argued  ^^^^^ 
in  the  papers  which  are  now  before  us,  and^wiKi^tMlblMAollbUidrsa- 

tis&pt4riiy,pteiilf4§*pJ>j^k!i«^tetUw»*ipi<^  ="•"■;:'; 

Mffg^  W^  fKitMhi^K^Uide^pved  from  us  |;be!ffil)^6;fMwd^,p)lA9t  llQtfplf 
4ft*9dftfttlipli^;  ;iTl»«vr^«Q)^fi  W^ncb^  in^omoMXi.^b  tUQfScjbo^i^ri^i 
h^t^^m^thii  9b\»^»»d  l^wAe(4  Judg^'WlK)  Uie^t(iitj<M^/>ft!P^ 
hJSelpilgiPA^ ^lilMml^m^qWIIt^lIti  wiUi  tfa6.{^r0c94MII9iip^>f(iP(}lt^aji 
of  jury  que.«jlii9^fi%d0kiiin)P^al»¥0-i-.Bnd  ijQutbait  ,fr^,all/9fii}Q)i|>f ^ 
fyr90  w*il«s^ste|«TO|i]it,|^^veryglfeat^4^g^ee  Qfwpsid««aly^^  Unii  I 
•0i|^ta?  ji$iifii%iiiCided<4^  a%  i^)(l94  coq«iii«!ri^o«s>&|[ei^;iVm»  dm 
t«iiP0fl)}iii9^'Af.*tbis;ki[fdi  Jaisi  ^x%tfivn^lyM99yt^^^e.m^Am 
^tmi^,9»thUt.th^»Ukt^  tjbait,wi9  cmi  pQwdiapci^eof  t^6j)QJ|}(ir'WU|fll^ 
»l«!rJ>W*iirf4^tf»y,  bflih  (^.0MPpe^Vf«8^d  to  the  parUfi^^  Ml^ap);^ 
h^tPlh  49iiiV tb^ tl;  underbuild  ^v^  ^r«  all  ^reed^  lA ^wiWtf  apii, J 
ll»^Whto<l.t#t#4dt^  jbatftM  W)«  ka^nod^nd  e«?^lie»fc/i|%^1»j 
H^rn^^i^hl^  ^^mii^^we.af^.^t  pfcfsept  Hi)fftftiMi#t^  dW^iw4 
by  indisposition,  (but  who  was  present  at  the  debate  on  tbi^rQi)^ 

-•:  «3CbftK^%lSJoil>  i|lHW*jth(e(€Of|ipiet^iwy4)f  wbjk4^  W*«^^ 
o^i^«d4jiitAw^o^oa4».iHf4^.ti:W  ^ithe  im^nqeof;  Jf^a^f^.H»npl4ui« 
l«4e^<«9«l^0r»  Mojiat  |^^as^ikt,j,n^ar  QV«%PW«,.%ftin9^.^l|f^flef 

3;49mMi9Ma4r<<^mp%^)r»^^^af^^  r  Tfec^.^mf^f 

«y[di)i<l5a^lmi4Mft  ft»r  t^e:{>n||)f9A¥t  of rftbfltHigija  ffitiimM^^ii^M^  ^f 

Tappqiikt .V)Ttta|e  M^afi,.«@9€Ktq  fjrjal :( L paean  tfr^  6nl^uf9nJ  ^i¥^^n^ 
read  the  others  in  reference  to  this  question)  was  this :  <  \Vfa^tibi|fj 
^dtaHuff^h^y^i^^WOioiWd^^^/jw^^t  a^e^tiip.^.;i^prtip}paf 
f^lfil^iDiE  ^Rg J^Yi Rjirt  <rf  tfej?  wi^fletip^.  |ber«  ;^q|p^.f(^jj^ 
%««jiAw^«f^;<45{|^f  i^^fMi^i^  OferiaMi  901^9^  K)|^si.v^^i^|^)(y  f^f 


*«*^ 
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Opinion  of 
Court, 


H  ^b/  fi6d9L  •  parsiier,'  whereby  the  produce  of  the  said  garden  was  deterionificij) 
^  and  the  purgner  incotniiioded  and  annoyed  in  the  eBJbyaieiit  diere^ 
«  of,  to  the  loss,  injury  and  damage  of  the  porsoer?'  tbedamgil 
having,  as  alleged,  amounted  to  L.1100«  Now,  my  Lord,  the  UH 
of  exceptions  proceeds  to  state,  that  in  the  course  of  tlie  trial  of  tlie 
said  issues,  *  the  counsel  for  the  pursuer  did  addnce  evidence  witk 
^  a  view  to  establish  or  satisfy  the  jury,  that  the  smoke  and  other 

<  vapours  from  the  said  works  of  the  defenders  had,  in  point  of  fic^ 

*  occasioned  damage  and  injury  to  the  produce  of  other  grounds  in 

*  the  neighbourhood  of  thes^id  works,  and  the  ooansel  for  the  sad 
^  defenders  did  adduce  evidence  with  a  view  to  estabHsh  or  satMy 

<  the  jury  that  the  said  works  did  not,  in  point  of  fact,  ooMsiwi 
■  any  damage  or  injury  to  the  produce  of  any  otbev  gromtlds  in  tk 
^  neighbourhood  thereof;  and  in  the  course  of  the  said  triatr  As 

<  counsel  for  the  defenders  did  giv«  in  evidence  David  Sitoith,-  tfan 
is  the  gentleman  whose  testimony  forme  the  subject  of  the  preifiit 
disOQSSion :  he  is  a  land-surveyor,  and  was  cited  as  a  wimessbyite 
defenders,  and  the  object  of  the  defenders  was,  by  his  te8Si8soa[y»  ts 
show,  that  in  other  gardens  and  grounds  situated  neater  to  dve  de^ 
fenders'  works  than  the  garden  of  the  pursuer  no  injury  was^  suS' 
tained  by  the  plants,  vegetables,  &c»  thereof.  I  need  not  go  over 
his  evidence  in  detail ;  but  he  stated  that  he  was  bred  a  gard^Mrj 
and  still  takes  pleasure  in  it;  in  short,  he  goes  overall  the  gatdeoi 
in  the  neighbourhood,  and  states,  that  so  far  as  he  knew,  no  injutj 
whatever  was  sustained  by  them  from  the  works  of  the  defendera 
Now,  it  is  important  to  observe,  that  no  objection  was  taken  totbil 
course  of  inquiry.  It  is  said,  indeed,  that  this  was  not  thobssi 
evidence  that  could  be  adduced,  and  most  certainly  it  wasiioC;dt 
tiie  parties  themselves,  whose  gardens  were  said  to  have  stfflferei^ 
might  have  been  called  and  examined,  so  that  this  is  s^^cortdary  e^ 
dence,  (if  I  may  so  term  it,)  and  might  perhaf>s  have  beett  'dbjeot^d 
to ;  but  so  it  is  that  it  was  not  objected  to,  and  all  these  mallets  are 
allowed  to  be  gone  into  without  objection^  Then,  after  h^i»g&aif^ 
mined  by  the  defenders,  be  is  cross-examined  by  th^  purstoe¥,  wbefi 
he  says  *  he  knows  Glasgowfield,— ^never  knew  of  any  damage  dess 

<  there/    It  was  then  proposed  to  ask  him,  <  whether  be  hftd  knoM 

<  of  any  sum  having  been  paid  by  the  defenders  to'^he  prapristoH 

<  of  Glasgowfield,  the  situation  of  which  is  pointed  out  on  hlsfkMi 

*  for  alleged  damage  then  occasioned  by  their  works?'  Tbisqs«t^ 
tion  was  objected  to  as  incompetent,  and  the  question  now  is;- wlo- 
tber  this  interrogatory  should  or  should  not  have  be^n*  aUo^iMF 
and  certainly,  when  we  consider  the  general  principles  of  jsry 
trial,  and  particulariy  the  examination  of  witnesses^  this  is  a^M^ 
tion  of  very  great  importance.  If  it  was  of  imporiaace  to  ascertrin 
if  the  works  of  the  defenders  did  or  did  not  do  injury  to  the  adja. 
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veni  terriMy,  and  if  it  wil»  competent  for  the  defenders  to  examine  H  Feb.  18^ 
Smkb  for  that  purposey  then  certainly,  after  be  bad  stated,  that,  80  ^^1^^^^^^, 
firaft  be  knew,  no  injnry  had  been  sustained  by  the  grounds  in  the  Tenant  and 
neigbbonriiood,  it  aeems  to  me  to  have  been  highly  proper  on  the  ^Q'»F*"y*  > 
part  of  the  pursuer  to  ask  him  regarding  the  damage  done  to  Glaa-  Ofiinioii  o£  > 
gowfidd,  and  he.  deponed  that  ^  he  knows  Glasgowfield,  and  never  ^^^'^'-      ^ 

*  knew  of  any  damage  done  there ;'  and  following  np  the  same  line 
of  inquiry,  the  next  question  put,  and  that  objeeted  to  is,  *  Do  yon 
^  kdow  of  any  sum  having  been  paid  by  tlie  defenders  to  the  pro* 

*  prietorS'  of  GUaagowfield  for  alleged  damage  oecasioned  by  their 

*  works? '  Now,  it  appeavs^to  me  that  this  question  is  pertinent  to 
the  merits  of  the  ease^  and  I  cannot  conceive  a  more  proper  que»- 
tien  for  the  pursuer  to  put,  but  it  waa  objected  to,  and  en  what 
gromida?  vis,  that  it  might  elicit  an  inadmissible  or  improper  an- 
swer, as,  lor  exasiplei  that  he  had  heard,  or  guessed,  or  suspeeted 
that  sttoli  had  been  the  case ;  but  this  is  not  an  objection  to  the 
eompetencjr  of  the  question  at  all.  If,  indeed,  a  question  naturally 
or  n,aseasaBily  elicits  an  improper  or  inadmissible  answer,  then-  it 
nay  be  objected  to  by  the  counsel  or  by  the  Court,  and  it  may  even 
he  so  modified. as  to  prevent  such  an  anawer  being  given  to  it;  but 
the  question  pat  in  this  case  does  not  appear  to  me  to  be  of  that 
description.  The  question  is,  whether  the  witness  knew  that  such 
a  sum  of  money  had  been  given  by  the  defenders,  not  whether  he 
bad  heard  of  or  so^ected  it;  for  he  may  actually  have  paid,  or 
seeft  pai<i^  or  been  chosen  for  the  purpose  of  paying  this  very  sum 
of  money ;  but  it  is  absurd  to  bold  the  question  incompetent  because 
an  improper  or  inadmiasibie  answer  may  have  been  returned  to  it, 
and  we  know  that  every  day,  in  the  Justiciary  Court,  a  proper  and 
pertinent  question  is  allowed  to  be  put,  although  the  answer  to  it 
may  notybe  received.  But  the  real  and  only  point  to  be  ascertained 
Ia  judging  of  the  eompetenoy  of  such  a  question  is,  whether  it  ne^i- 
cessaHl^.  ern^tdrally  is  calculated  to  elicit  such  an  answer;  but 
when  liaaited9«as  in  this  case,  to^^  the  knowledge  of  the  witness,  how 
oan-k  be^isaloitlated  necessarily  or  naturally  to  produce  such  an  aur 
awet  ?  for  th«  witness  is  bound  to  speak  only  of  his  own  knowle(%e^ 
and  lo  apeak,  of  nothing  else.  It  seems  to  me,  therefore,  quite 
proper  to. put  this  question;  but  if  there  be  any  objection  to  the 
ai«ifweiVT--*for  truly  this  seems,  on  the  part  of  the  defenders,  to  b6 
an^  objection  to  the  answer, — it  will  be  competent  for  the  defenders, 
tbeaugh  the  aid  of  their  counsel,  or  for  the  Judge,  to  object  to  the 
aasiner,  if  the  witness  has  stated  what  he  suspected  merely,  not 
what  he  knew.  The  witness  may  have  been  present  when  the  de«> 
fenders  ofierad  compensation  to  the  proprietors  of  Glasgowfield  I 
he  may  have  heard  the  amount  of  that  compensation  stated ;  h6 
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14  Febi  1839.  may  have  been  employed  to  adjuBt,  and  actually  ba?e  adjusted  tht 
^''^y^^  matter  himself,  well  knowing  that  it  was  offered  and  accepted  of  as 
Tennant'and  compensation ;  but  all  that  goes  to  the  answer  which  he  is  bound 
Company.  to  make  to  the  question ;  and  though  he  said  that  be  did  not  know 
of  any  damage  being  done  there,  he  might  still  have  known  of 
money  having  been  paid  by  the  defenders  for  alleged  damage.  Put 
the  case,  that  A.  is  assaulted  by  B.,  and  that  he  brings  an  action 
of  damages  against  him,  and  calls  a  witness,  C,  who  swears  that 
be  saw  B.  assault  A.,  would  it  not  be  competent  for  B.^  on  cros^ 
examination,  to  ask  C.  whether  he  first  of  all  saw  A*  assault  B*i 
and  knew  that  A.  bad  actually  paid  a  sum  of  money  to  B«  for  al- 
leged damage  then  done  to  him  ?  That  would  be  a  competent  and 
relevant  question.  I  therefore  have  no  doubt,  in  the  first  place, 
that  this  was  a  competent  question  in  itself;  and,  in  the  second 
place,  I  do  not  consider,  that  because  an  improper  or  inadmissible 
answer  may  have  been  returned  to  it,  that  that  was  any  reason  for 
disallowing  it.  If  such  answer  was  given,  it  might  have  been  ob- 
jected to,  as  if  he  was  merely  speaking  from  what  he  heard  or  sus- 
pected, and  not  of  what  he  knew.  In  no  case  can  yoo  always  get 
proper  evidence  without  the  possibility,  at  least,  of  raising  many 
answers  which  are  quite  inadmissible.  I  therefore  think  this  ques- 
tion should  have  been  allowed  to  be  put,  and  that  we  should  sustain 
the  bill  of  exceptions.  As  to  the  plea,  that  perhaps  money  might 
have  been  paid  by  the  defenders,  merely  for  the  purpose  of  buying 
their  peace,  I  am  not  quite  sure  that  such  a  fact  was  wholly  inad- 
missible in  a  question  where  a  third  party  was  desirous  of  founding 
on  it ;  but  it  is  not  required  of  me  to  give  an  opinion  on  that  point» 
as  it  could  not  be  raised  until  after  the  question  had  been  allowed 
and  answered. 

L0ord  Mackenzie. — I  concur  in  the  opinion  which  has  joat  been 
delivered,  and  think  that,  in  the  circumstances  of  this  case,  the 
question  was  competent,  and  ought  not  to  have  been  rejected. 

Lord  President — I  am  of  the  same  opinion.  This  is  a  very  ]ni» 
portant  question,  and  it  is  fortunate  we  all  concur  in  opinion.  I 
must  confess  I  had  formed  more  than  one  opinion  on  it ;  but  at  last 
J  have  come  to  the  same  opinion  with  your  Lordships.  The  wit- 
ness is  asked,  *  Do  you  know  whether  a  sum  of  money  was  paid  by 
<  the  defenders  for  alleged  damage  to  Glasgowfield  ?'  It  is  the  ques- 
tion of  knowledge  that  is  referred  to  him,  and  he  had  previously 
answered  that  he  never  knew  of  any  damage  being  done  there. 
He  uses  here  the  word  knew — he  never  knew  of  any  damage  being 
done.  Now,  the  word  <  knew,'  as  used  there,  may  be  capable  of  two 
or  three  meanings.  I  may  never  have  known  .it  myself,  or  I  may 
never  have  seen  it  myself;  but  it  did  not  follow  that  thete  was  no 
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dms^done;  bot  though  it  may  be  very  true  that  be  never  knew  HFeU  1839. 
j^e^^fORiaUy  of  any  damage  being  done,  yet  the  que&tioQ,  *  Did  J'^^y^^^ 
^  yoa  Qot  knoiv  that .  money  was  paid  by  the  defenders  for  alleged  Xennant  and 
•if^f^WS^^  migh^  in  the  first  place,  have  refreshed  bia  memory,  Comp&ny. 
•p4hei.npgMbaTe  said,  <  Oh,  I  forgot,-— -I  do  remember,  now,  that  Opiuibn  of 
']i(8uqi-  of.mmey  was  paid  by  the  defenders;'  at  all.  events,  the  ^^"^^ 
4^li^9ft  was  coinpetent,  whatever  beoomes  of  the  answer  of  the 
Wff'J^L  -Th^  ej^anripation  of  the  Witness  at  this  time  related  to  the 
4|liOflg^,  done  Xo,  the  neighbooriug  grounds,  and  in  order  to  expifr- 
ca|te)()jl^^. matter,. questions  were  allowed  to.  be  put  in  relation  tp 
IV'lMPnl??  finroun^s^.and  the  question  objected  to  was,  *  Did  you 
fikfi^W  t^a^asum  was  pwi  by  the  defenders  for  alleged  damages  ? ' 
9o4  he  might  have  answered,  ^  I  did, — JL  wa^  present  at  the  whole 
^  .timsaction/.    Now,  thopgh  this /may  have  proved  a  compromise 
9Ct|tl^4:jbftiiD  of  dfimages  at  the  inst^qce  of  the  proprietors  of  Glas- 
g))iffialdy:  and  though  the  answer  n^ght  have  been  nugatory,  or 
fgr/^%Ji|Htful  ta  the  party  wjio  put  it,  still  that  does  not  render  the 
^Bjoslipfi.  io.itil^lf,  inc(^petent     I  need  not  go  over  the  various 
tS^Vi'^sW^^i^  ha¥,e  .been.statied  by  your  Lordship,  in  which  I  con- 

I'H'r'T  v^'  '        .      ,^.      '   .    ,        .      . 

/^.,^^,Z^ni  Pre^W«9^inti9nated:thi|t.$here  W3is  no  doubt  that  Lord 

(]pr$;bo9se  vas  of  the  same  opinion.  . 

Tlfp  f^^ior^  sju^tained,  the  bill  pf.exception%  and  allowed  a  new  judgment. 

tpA     ;•[,    ••  .       .        ■       .     * 


-••    f' 


J^^P.^J^fbertion.  J.  Amimotu  Ah.  Dean  o/Fac  fHopeJ  ..  Fiaher  {• 

\'*    'Dwcam,  S,  S«  C.  and  WothenpooH  Sr  Mack,  W.  $,  Agents. 

L/.   yj,   IV* 

>*•  •    /i^f*'*    <' '' *  I  .  ■    >i  ■ .. I ■      I . .  '    * 

F     ri..  .: , ,  , ;  n:..    SECOND  DIVISION. 
■niK«,!l.XXIX.'  \&th  February  \^9. 

r    .  • 

-i'fiM.v  r  ■"'      PETBB  M'CBAW  aud  Othbrs 

v.-.rfr  .»•.,.-..■    •  WILLIAM  ALLAN. 

^9ddba'siikifi«84^DouBLii  Assessment.— Landward  Pahish.-^ 
'.j.JE)fcjaiUMow.-^SPAT,  7  Geo.  IIL  c*  27.— The  lands  ofHiU" 
'*^miei  mjibe  polish  of  South  Leith^  werefeued  out  by  a  charter  eon* 
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15  Feb.  Y839.      iaining  an  Migation  on  thefeuar,  in  the  event  of  their  being  indu* 

ied  in  the  rayaltg  of  Edinburgh^  to  pay  the  public  burdens  exigibU 
from  the  inhahitcmte  thereof;  and  by  etat.  7  Gea*  III.  e.  27,  the 
royalty  was  extended  to  these  land^  which  were  declared  Kable  t& 
such  burdens^  including  poof^s  rates,  and  were  diyoined  from  the 
parish  of  South  Leith,  but  under  a  provision^  that  ^  the  lands  and 

*  the  heritors  thereof*  should  *  remain  liable  to  the  ministeri  stipends 

*  and  other  parochial  burdens  *  of  that  parish,  *  as  if  this  act  had 

*  never  passed/  ' 
Heldyl.  That  the  litxbility  to  pay  poar^s  rates  ta  the  parish  ofSovA 

LeiOi  continued  after  the  disjunction  in  terms  of  this  reservation^  d' 
though  a  double  assessment  fir  the  poor  fell  thereby  to  be  imposed 
on  the  same  subject ;  and, 
2. ,  That  the  heritors  of  South  Lekh,  in  levying  t/ie  assessment^  were 
entitled  to  follow  their  usual  rule  of  assessing  on  the  real  rent,  and 
thus  to  tahe  into  calculation  the  increased  value  if  the  lands  from 
the  erection  of  buildings  thereon  since  the  di^unetion* 


NarratiTe. 


-The  defender  is  proprietor  of  tbe  lands  of  Hilbide,  sitoated  to  the 
north  of  the  Calton  Hill  of  Edinburgh.  These  lands  were  foi^ 
nierly  the  property  of  the  Gorernors  of  George  Ueriot'a  Hospital^ 
who,  on  26th  January  1756,  grafted  a  feu-charter  thereof  in  fsh 
vour  of  James  Grant,  describing  them  as  situated  within  the  parbh 
of  South  Leith.     The  charter  contained  the  following  clause: 

*  And  also,  that  in  case  the  royalty  of  Edinburgh  shall  at  any  dia^ 

*  be  hereafter  extended,  so  as  to  comprehend  the  grounds  now 

*  feued,  the  said  Mr  James  Grant  and  his  foresaids,  or  the  pro- 

*  prietors  of  the  said  ground  for  tbe  time,'  shall  not  only  be  sub- 

*  jected  to  build  such  houses  as  they  shall  build  thereon  agreeable 

*  to  tbe  plan  to  be  concerted  by  tbe  Town-Council  of  Edinburgh, 
'  and  other  managers  for  the  time ;  but  likewise  tbe  houses  to  be 

<  built  thereon  shall  be  subjected  and  liable  to  pay  tbe  same  public 

<  burdens  as  the  other  inhabitants  of  the  city  are  subject  and  liable 

*  to  pay.* 

In  1767,  by  stat.  7  Geo.  III.  c.  27,  the  royalty  of  Edinburgh 
was  extended  over  a  part  of  tbe  parishes  of  St  Cuthberta  and  South 
Leith,  and  among  tbe  lands  enumerated  the  feu  to  James  Grant 
was  specially  mentioned.     The  statute  declared,  that  *  the  said 

*  Magistrates  and  Town-Council,  from  and  after  tbe  said  24th  day 

<  of  June,  in  the  year  of  our  Lord  1767,  shall  have  and  enjoy  the 

*  same  rights,  privileges  and  jurisdictions  over  the  said  grounds 

*  hereby  annexed  to  s(nd  comprehended  in  the  aaid  royalty,  as  tfaff 

*  do  now  enjoy  and  exercise  over  and  within  the  limits  of  the  pre- 

<  sent  royalty,  by  any  law,  statute  or  established  custom,  and  shall, 
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'and  tbey  are  hereby  empowered  to  levy  the  same  maiUa»  duties,  15  Feb.  183». 
'  oistems^  and  other  taxations,  within  these  annexed  grounds,  in    ^'"^V^^ 

<  the  same  manner,  and  by  such  actions  at  law,  as  the  said  Ma-  ot^rH.^'^^ 

*  gistrates  and  Town-Council  are  entitled  to  use,  by  any  law,  sta-  Allan. 

*  tute  9f  otherwise,  within  the  present  royalty,  for  the  recovery  of  njJ^vc. 

<  such  miulls»  duties,  customs  and  taxations  as  aforesaid.' 

.  The  statute  exempted  from  city  burdens  and  taxations  such  parts 
of  the  lands  feued  by  Heriot's  Hospital,  so  long  as  any  part  of 
them.shoold  be  uaed  as  a  country  bouse,  with  offices  and  garden 
attaebedt  and  occupying  to  the  extent  of  three  acres  of  land.  The 
Sheriff  of  M;id-Lolhian  was  authorised,  on  the  application  of  the 
Magiatrates  of  Edinburgh,  to  ascertain  the  limits  of  the  grounds 
annexed  to  the  royalty. 

It  was  further  enacted,  that  ^  the  said  Magistrates  and  Town- 
Conaeil  of  the  city  of  Edinburgh  aball  have  fuU  power  to  appoint 
stent-masters  to  levy  from  the  proprietors  and  possessors  of  all 
such  houses  as  are  built  or  sliall  hereafter  be  built  upon  the  fore- 
said grounds  hereby  .annexed  to  and  comprehended  within  the 
aaid  royalty,  an  equal  portion,  of  the  cess,  annuity,  poor's  money  . 
and  .watch-money,  payable  by  the  city  of  Edinburgh,  in  the  same 
way  and  manner  as  the  same  are  now  levied  within  the  present 
royalty.'  . 

It  was  likewise  provided,  ^  That  the  several  lands  hereby  an- 
nexed i9  the  royalty  df  the  city  of  Edinburgh  shall,  besides  the 
eess  to  be  levied  by  the  collector  of  the  town,  for  and  in  respect 
of  the  houses  and  buildings,  remain  liable,  and  be  subjected  to 
diB  pa]rment  of  a  rateable  proportion  of  the  cess  and  land-tax, 
and  other  public  taxes  imposed,  or  to  be  imposed,  on  the  shire  of 
£diabnrgh,  for  and  in  respect  of  the  ground,  to  be  levied  in  the 
same  manner  as  formerly,  any  thing  in  this  act  to  the  contrary 
notwithstanding.' 

'  The  statute  then  enacted,  <  That  the  foresaid  grounds  hereby 
annexed  to  and  comptebended  within  the  royalty  of  the  city  of 
Edinbaiigb,  shall  be,  and  they  are  hereby  for  ever  after  disjoined 
from  the  parish,  of  Saint  Cuthberts,  or  West  Kirk  and  South 
Leith,  and  are  hereby  annexed  to  the  parish  of  Saint  Giles,  with- 
in the  city  of  Edinbucgh*' 

^  Provided  always,  that  the  lands  hereby  disjoined  from  the 
parishes  of  Saint  Cuthberts  and  Soutl^  Leith,  and  the  heritors 
theteo^  shall  remain,  liable  and  be  subjected  to  the  ministers' 
stipends,  and  the  other  parochial  hardens,  and  that  the  tithes  pay- 
able out  of  the  lands  hereby  annexed  shall  be,  and  the  same  are 
hereby  saved  and  reserved  to  the  true  owners  thereof,  in  the 
nme  manner  as  if  this  act  had  never  passed.' 

2  o  2 
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15  Feb.  r83ir.  In  1809,  by  stat.  49  Geo.  III.  c.  21,  the  royalty  of  Edinbai^b 
was  farther  extended  over  certain  lands,  forming  another  part  of  the 
parish  of  St  Cathberts.  These  lands  were  declared  subject  to  the 
city  taxations,  and  disjoined  from  the  parish  of  St  Cathberts  and 
annexed  to  that  of  St  Andrew.  By  sect  6.  h  was  provided  that 
these  lands,  *  and  the  heritors  thereof,  shall  remain  liable  to,  and 

*  subject  in  payment  of  the  ministers'  stipend,  and  other  parochial 
^  burdens  payable  in  the  said  parish  of  Saint  Cuthberts  or  West 

*  Kirk,  (excepting  the  burden  of  buiMing  and  repairing  kirks, 

*  manses,  and  kirkyard  dikes,  and  also  excepting  the  assessment  for 

*  the  poor  of  the  said  parish,  as  herein  after  mentioned,)  in  the  same 

*  manner  as  if  this  act  had  not  been  made.'  But  by  sect.  7.  a  spe- 
cial arrangement  was  made  with  regard  to  the  assessment  for  the 
poor  payable  for  these  lands  to  theii*  former  parish,  by  which  they 
were  freed  therefrom,  and  the  Magistrates  of  Edinburgh  became 
bound,  in  lieu  thereof,  to  pay  an  annual  sum  to  the  parish  of  St 
Cuthberts.  By  sect*  9.  a  similar  arrangement  was  made  with  re- 
ference to  ^  the  grounds  formerly  disjoined  from  the  said  parish  of 

*  St  Cuthberts,'  by  stat.  7  Geo.  III. ;  but  those  disjoined  by  that 
statute  from  the  parish  of  South  Lerth  were  not  included  in  thir 
enactment,  nor  in  any  similar  one  subsequently. 

The  lands  of  Hillside  were,  at  an  early  period  after  the  feu  to 
James  Grant,  acquired  by  the  defender's  father,  the  late  Mr  Alex- 
ander Allan,  who  occupied  the  property  during  many  years  as  a 
country  house,  with  suitable  appendages  of  offiees,  garden  and 
grazing  ground.  About  1823,  the  defender  and  his  father  began 
to  erect  buildings  on  the  property,  according  to  a  plan  furnished 
by  the  Magistrates  of  Edinburgh.  In  1830,  an  applieatien '  was 
made  to  the  Sheriff  of  Mid- Lothian,  under  stat.  7  Geo.  III.  c.  27, 
to  have  the  boundaries  of  Hillside  ascertained,  and  the  property 
declared  to  form  part  of  the  extended  royalty  of  Edinburgh,  which 
was  completed  by  the  Sheriff  on  28th  August  1834.  Previous  to 
the  date  of  the  application  to  the  Sheriff,  and  from  1767  down*' 
wards,  the  proprietors  and  possessors  of  the  lands  of  Hillside  had 
been  assessed  for  and  paid  poor's  rates  to  the  parish  of  South  Leith; 
but  after  that  date  the  defender  having  refused  to  continue  this 
payment,  the  present  action  was  brought  by  the  pursuers,  being 
the  collector  of  poor's  rates  and  a  committee  of  heritors  of  the  pa- 
rish of  South  Leith,  to  have  it  found  and  declared,  that  they  were 
entitled  to  assess  the  properties  or  dwelling-houses  belonging  to 
the  defender,  and  built  upon  Grant's  feu,  or  Hillside,  for  poor's 
rates,  from  the  year  1829-30,  and  in  all  time  coming,  and  also  for 
certain  arrears  of  assessment  unpaid* 

The  defender  pleaded,  that  he  has  been  all  along  willing  to  pay  one 
aggregate  poor's  rate  for  his  property  within  the  royalty,  but  as  be 
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was  now  liable  to  be  called  apon  for  poor's  rates  on  the  part  of  the  15  Feb.  1839. 
Magistrates  of  Edinburgh,  and  his  property,  was  annexed  to  the    ^^^V^*^ 
parish  of  St  Giles  in  that  city,  he  could  only  be  liable  to  them  for  othere^.'^" 
ooe  poor's  rate,  or  at  least  if  he  was  liable  to  the  parish  of  South  Allan. 
Leith  in  poor's  rate  at  all,  it  could  only  be  for  the  ground  or  solum,  j^  Jj^e. 
and  not  for  the  houses  erected  thereon.     He  further  stated,  that  part 
of  the  arrears  sued  for  were  due  from  his  property  beyond  the  royalty,  . 
his  liability  for  which  he  had  never  disputed,  and  that  the  action 
^ooad  them  was  unnecessary. 
Cases  were  ordered  by  the  Lord  Ordinary. 

The  pursuers  maintained — That  the  ground  of  the  present  ac-  Punuen* 
(ion  rests  on  the  general  statute  law  of  Scotland,  (stat.  1695  and 
others,)  which  subjects  the  proprietor  of  tenements  in  a  landward 
parish  in  balf  the  amount  of  the  assessment  for  the  poor.     If  stat.  7. 
Oeo.  III.  had  never  been  passed,  the  defender  must  have  been  so 
liable;  bat  that  statute  expressly  reserves  the  liability  to  the  parish 
of  South  Licitb  for  ^  the  ministers'  stipend  and  other  parochial  bur- 
*  dens.'     These  terms  are  attended  with  no  ambiguity ;  the  main- 
tenance of  the  poor  being,  according  to  their  interpretation  in  the 
law  of  Scotland,  a  parochial  burden,  as  it  is  expressly  stated  to  be 
in  the  subsequent  statute  on  the  same  subject,  48  Geo.  III.  c.  21, 
sect.  6.     It  may  be  a  hardship  to  the  defender  to  be  subjected  in 
public  burdens  to  two  parishes,  but  the  arrangement  was  the  result 
.of  contract  with  his. authors  and  predecessors,  and  consented  to  by 
them  in  expectation  of  gain,  from  Itaving  their  lands  annexed  to 
the  royalty  of  Edinburgh.     There  is  no  authority  for  distinguishing 
between  the  ground  and  the  houses  erected  on  it.     Assessments  for 
the  poor  are  imposed  ^  in  respect  of  all  real  property  in  Scotland,' 
.  which  necessarily  implies  that  property  in  houses  is  liable  to  assess* 
.meat;  Dunlojfs  Par.  Law^  2d  edit.;  Officers  of  State,  14tK  Feb. 
vl829;  West  Kirk,  19.  Jan.  1778,  Mor.  10,577.     Nor  is  there  any 
foundation  for  the  plea,  that  the  defender  is  not  liable  for  the  value 
of  the  houses  built  on  his  property.     If  the  grounds  are  liable,  that 
.  most  be  liable  which  is  fundo  annexum ;  and  every  circumstance 
which  enhances  the  value  of  the  ground  is  to  be  taken  into  calcula- 
.  tion  in  assessing. 

The  defender's  property  having  been  subjected  to  liability  for 
payment  of  poor's  rates  to  the  city  of  Edinburgh,  in  virtue  of  a 
special  contract  entered  into  with  his  author,  the  statute,  by  which 
the  original  bargain  received  the  sanction  of  the  Legislature,  must 
be  interpreted  in  consistency  with  that  bargain ;  5  Com,  Dig.  247, 
edit  1800.  It  was  quite  competent  for  the  contracting  parties  to 
create  any  lawful  patrimonial  burden  over  the  lands  feued  to  James 
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15  Feb.  1839.  Grant.  But  the  heritors  of  South  Leith  were  no  parties  to  the 
bargain  intended  to  be  enforced  by  the  statute,  which  could  neyer 
therefore  deprive  them  of  any  existing  rights  or  privileges ;  so  that 
even  if  there  had  been  no  special  reservation  thereof  in  the  statiite, 
they  could  not  have  been  taken  away  by  the  contingency  of  the 
defender  being  made  liable  to  the  city  burdens.  This  coorfden- 
tion  obviates  what  is  maintained  by  the  defender,  that  it  is  incoa- 
sistent  with  the  ordinary  practice  and  statute  law  of  Scotland  to 
subject  a  party  to  more  than  one  assessment  for  the  poor.  The 
defender  agreed  to  pay  taxes  to  Edinburgh,  while  he  was  aware  of 
his  liability  to  South  Leith,  and  no  party  pretended  to  have  a  right 
to  relieve  him  of  that  liability.  The  pursuers  would  be  entitled  to 
contend,  not  that  they  were  bound  to  show  that  liability  to  Sooth 
Leith  was  reserved,  but  that  it  was  necessary  to  take  it  away  by  an 
express  clause,  otherwise  it  would  subsist  in  full  force.  This  whs 
the  import  of  the  case  of  Burns  v.  Ewing,  I7th  May  1887,  as  to  a 
statute  disjoining  certain  lands  from  the  Barony  parish  of  Glasgow, 
and  annexing  them  to  the  royalty,  where,  without  an  express  re- 
servation of  liability  for  parochial  burdens  to  the  original  parish,  the 
Court  held  that  it  still  subsisted.  But  here  there  is  no  room  for 
construction  or  implication,  where  there  is  an  express  statutory  re- 
servation of  liability  for  parochial  burdens. 


Defender's 


The  defender  contended — 1.  That  if  it  had  been  the  intention  of 
the  Legislature  that  a  double  assessment  should  be  laid  on  the  lands, 
it  would  have  made  use  of  words  expressly  showing  such  to  have 
been  its  intention  and  design,  and  not  allowed  a  burden,  contrary 
to  common  law  and  practice,  to  be  imposed  by  inference.  Bat 
there  is  no  such  special  provision  here.  The  legal  effect  of  the 
clause  of  disjunction,  if  it  had  stood  alone,  would  have  been,  that 
the  lands  were  no  longer  liable  to  South  Leith,  but  to  St  Giles. 
It  is  said,  however,  that  there  is  the  clause  of  reservation,  by  which 
the  lands  were  to  ^  remain  liable  ;'  but  this  implied  a  burden  already 
existing,  and  not  an  additional  one  then  created.  Farther,  the  lands 
were  to  remain  liable  to  *  the  ministers'  stipends  and  other  parochial 
*  burdens ;'  but  of  where  ?  The  parish  of  South  Leith  is  not  men- 
tioned ;  but  as  the  lands  were  annexed  to  the  parish  of  St  Giles,  it 
is  to  the  latter  parish  that  they  were  subjected  in  these  burdens. 
Were  it  otherwise,  the  claim  to  poor's  rates  is  not  included  under 
the  parochial  burdens  reserved.  The  former  is  of  the  nature  of  a  per- 
sonal tax,  leviable  in  respect  of  inhabitancy,  and  not  a  real  tax;  bot  it 
is  evident  that  this  clause  can  be  held  to  include  only  those  burdens 
which  are  chargeable  against  lands.  Poor's  rates  are  not  expressly 
included ;  and  the  specification  of  ministers'  stipends,  confessedly  a 
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real  burden,  limits  the  application  of  the  subsequent  general  words*  15  Feb.  1839. 
This  view,  which  infers  the  consequende,  that  the  parish  of  South     ^^^V^^ 
Leith  has  bo  claim,  either  direct  or  indirect)  against  these  lands,  otheraT.*^"   f 
was  that  adopted  by  the  House  of  Lords  in  the  case  of  M^Craw  Allan. 
and  Hill  v.  Proprietors  of  Waterloo  Hotel,  25th  June  1835,  a  case  i>e'^^r'8 
arising  4>ot  of  the  same  statute,  7  Geo.  IIL,  and  the  subsequent  Pleas, 
one  ia  1809,.  widi  regard  to  a  part  of  the  lands  of  the.  parish  of 
South  Leith,  annexed  to  the  royalty.     There  the  Court  of  Session 
foond  that  the  lands  were  subject  only  to  on^  poor's  rate ;  but  the 
House  of  Lords,  14th  July  1837^  altered,  in  so  Cblt  as  to  reject 
altogether  the  claim  by  the  original  parish,  inferring  the  exemption 
from  the  liability  of  the  lands  to  another  parish.  . 

2.  At  all  events  the  defender  is  only  liable  in  poor's  rates  to  the 
parish  of  South  Leith  for  the  ground  or  solum,  and  not  on  account 
of  the  houses  erected  thereon,  which,  by  the  annexing  statute, 
haye  been  burdened  with  taxes  due  to  the  city  of  Edinburgh. 
Not  only  in  the  clause  founded  on,  as  reserving  liability  to  South 
Leith,  but  in  all  the  other  clauses,  a  clear  distinction  is  preserved 
betwixt  the  solnm  and  the  houses  to  be  built  thereon,  the  parochial 
burdens  being  attached  to  the  formen,  and  those  of  the  city  to  the 
latter.  Thus,  it  is  <  the  houses  to  be  built  thereon '  that  are  to  be 
subjected  to  the  city  burdens,  while  it  is  *  the  lands  and  the  heri- 
<  tors  thereof*  that  are  to  remain  liable  to  parochial  burdens.  So 
also  the  cess  payable  to  the  city  is  mentioned  as  leviable  *  for  and 
*  in  respect  of  the  houses  and  buildings,'  and  that  to  the  county 
^  for  and  ia  respect  of  the  ground.'  Where,  then,  the  distinction 
is  anxiously  and  purposely  drawn  by  the  act  betwixt  the  lands  and 
the  houses  built  thereon,  it  must  be  interpreted  so  as  to  give  effect 
to  that  distinction ;  Ersk.  i.  1.51.  Nor  is  this  mode  of  assessment 
onprecedented,  but  has  been  adopted  by  the  Court,  as  in  cases 
where  lands  had  been  purchased  by  the  Crown,  on  which  houses 
were  subsequently  erected,  a  distinction  was  sustained  betwixt 
the  solum,  which  was  held  liable  in  parochial  burdens,  and  the 
houses,  which  were  held  not  liable;  Bruce,  28th  Nov.  1810; 
Milroy,  21st  Nov.  1815;  Officers  of  Ordnance,  14th  June  1825; 
and  the  same  mode  of  assessment  has  been  recognised  in  England ; 
Kex  9.  St  Mary's,  Leicester,  6  M.  8f  S.  400;  Rex  v.  Regent 
Canal  Company,  6  B.  if  C.  720.  It  is  contrary  to  common  law 
mad  equity,  and  would  impose  an  extraordinary  burden,  to  subject 
the  defender  to  a  double  rating.  Such  a  rating  is  not  to  be  pre- 
sumed, and  the  hardship  of  it  would  be  avoided  by  construing  the 
statute  so  as  to  divide  the  assessment. 

The  Lord  Ordinary  repelled  the  defences,  and  declared  and  de- 
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15  Feb.  1839.  cerned  in  terms  of  the  coDclusions  of  the  libel,  with  expenses)  add- 
ing the  annexed  note :       * 

Note. — *  It  is  supposed  that  there  can  be  no  doubt  that  the  ehose 
in  the  act  of  7  Geo.  III.  c.  27»  by  which  it  is  enacted  that  the 
lands  thereby  disjoined  from  the  parish  of  South  Leith,  and  the 
heritors  thereof,  shall  notwithstanding  *  remain  liable  for  minis* 

<  ters'  stipend  and  other  parochial  burdens,  in  the  same  manner  as 

<  if  this  act  had  never  passed/  means  that  they  were  to  remain  so^ 
liable  to  the  parish  of  South  Leith  ;  and  as  poor's  rates  are  certainly 
parochial  burdens,  it  necessarily  follows  that  the  defender  is  liable 
in  some  payment  of  poor's  money  to  the  pursuer.  His  attempt 
to  make  out  that  this  liability  is  only  to  the  parish  of  St  Giles,  is 
too  extravagant  to  require  any  observation. 

<  It  is  equally  certain,  and  does  not  seem,  indeed,  jfco  be  dbpoted, 
that  he  must  also  pay,  not  only  cess,  annuity  and  watch  money, 
but  poor*s  money  for  his  annexed  property  to  the  Edinburgh  col- 
lector ;  and  it  necessarily  follows,  therefore,  that  this  property  is 
liable  to  some  extent  to  a  double  assessment^  or  to  contribute  to  the 
poor's  funds  in  two  separate  parishes,  though  finally  disjoined  from 
one,  and  annexed  quoad  omnia  to  the  other. 

*  The  defender,  however,  makes  an  anxious,  and,  no  doubt,  a 
very  ingenious  attempt  to  escape  from  the  consequences  that  ap- 
pear at  first  sight  to  flow  naturally  from  these  premises.  Found- 
ing upon  certain  alleged  peculiarities  in  the  phraseology  of  the 
statute,  he  contends  that  it;  does  not  import  a  double  liability  for 
poor's  money  to  the  two  parishes,  but  only  a  division  of  his  origi- 
nal liability  between  them ;  and  admitting  that  he  must  now  be 
assessed  (as  he  was  always)  both  for  his  houses  and  the  ground 
on  which  they  stand,  he  maintains  that  Edinburgh  is  only  en- 
titled to  the  assessment  due  for  the  houses^  and  Leith  to  that  for 
the  solum  on  which  they  are  erected.  The  Lord  Ordinary  is 
sorry  that  he  cannot  give  his  sanction  to  this  elaborate  hypothesis, 
and  is  afraid  that  there  is  nothing  but  the  great  hardship  of  the 
case  that  could  entitle  it  to  a  serious  consideration. 

*  In  the  Jirst  place,  such  a  partition  or  distribution  of  an  assess- 
ment for  the  poor,  it  is  believed,  was.never  before  heard  of,  and 
if  it  was  really  intended  to  be  introduced  by  this  statute,  such  an 
intention  must  have  been  very  clearly  and  unequivocally  declared 
and  asserted.  Cases  may  no  doubt  have  occurred,  where  a  house 
was  exempted  from  assessment  while  the  area  or  solum  was  liable, 
or  vice  versa.  But  where  both  are  confessedly  liable,  it  is  not  to 
be  imagined,  without  the  most  express  and  precise  declaration  to 
that  effect,  that  the  assessment  should  ever  be  divided^  and  one 
part  of  it  given  to  one  parish,  and  the  other  to  another.     It  may 
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be  said  to  be  as  unprecedented  that  one  and  the  same  property  15  Feb.  1839. 
should  in  any  shape  be  made  liable  to  assessments  in  two  parishes,     ^^^^V^^ 
and  it  probably  is  so.     But  the  difference  is,  that  there  are  clear  Q^iieraT.*" 
and  unequivocal  words  in  the  statute^  putting  the  fact  of.  there  being  Allan. 
ia  double  assessment  beyond  all  question ;  while  there  is  nothing,      ^^ 
either  in  its  general  policy  and  structure,  or  in  its  particular  espres- 
sionsy  to  countenance  the  notion  of  such  a  partition  as  is  here  sug- 
gested, except  upon  strained  analogies,  or  fine-drawn  verbal  con- 
structions. 

*  In  the  first  place,  the  general  policy  of  the  act  is  undeniably  to 
subject  those  annexed  lands,  contrary  to  the  common  rules  of  law, 
and  apparently  to  common  equity,  in  the  extraordinary  burden  of 
double  assessments  in  relation  to  a  variety  of  other  charges  besides 
that  of  a  provision  for  the  poor ;  and  in  all  those  others,  it  is  plain 
there  is  no  room  for  holding  that  there  was  merely  a  splitting  of 
the  original  burden,  it  being  manifest,  beyond  contradiction,  that 
the  whole  of  the  original  burden  to  the  old  parish  or  county  is 
retained  undiminished,  and  that  of  the  city  charges  imposed,  in 
addition. 

^  Thus^  to  take  the  payment  of  cess,  it  cannot  be  denied  that  the 
defender  must  continue  to  pay  to  the  county  collector  the  whole 
amount  for  which  be  was  chargeable  for  the  properties  in  question 
before  their  annexation,  and  ot>er  and  above  the  same  proportion 
of  the  dty  cess  as  he  would  have  had  to  pay  if  the  property  had 
always  been  within  the  royalty.  In  short,  he  pays  a  full  double 
assessment  without  relief  or  partition  of  any  kind.  That  the  county 
cess  is  aaid  to  be  charged  for  the  land^  and  the  city  for  the  houses, 
is  plaialy  a  matter  of  no  consequence,  if  the  result  be  as  has  now 
been  stated,  and  is  in  fact  a  mere  verbal  peculiarity,  admitting  of 
an  easy  explanation.  He  pays  the  county  cess  according  to  his 
valuation  in  the  cess«books,  which,  though  popularly  said  to  be  a 
valuation  of  the  lands  belonging  to  him,  did  undoubtedly  proceed 
upon  an  estimate  of  the  true  worth  and  value  of  the  houses  and 
buildings  on  the  lands  at  the  time,  as  well  as  of  the  lands  them- 
selves. The  city  cess,  on  the  other  hand,  was  originally  imposed 
as  the  land  tax  of  the  ground,  as  well  as  the  buildings  constituting 
the  original  royalty,  and  although  it  is  now  levied  from,  or  con- 
stituted by  the  owners  or  occupiers  of  houses^  this  is  merely  an 
arrangement  adopted  for  the  sake  of  convenience,  and  to  enable 
the  burgesses,  or  corporation  at  large,  (who  are  the  proper  debt- 
ors,) to  raise,  in  fair  proportions,  the  sum  due  for  the  solum  of 
the  royalty,  with  all  that  may  be  built  upon  it,  and  the  same  end 
would  have  been  attained  which  was  in  view  when  it  was  said 
that  the  defender's  city  cess  should  be  paid  in  respect  of  the  houses    . 
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belonging  to  him,  if  it  had  been  merely  declared  (as  it  is  declared 
in  the  charter)  that  the  cess  doe  for  his  annexed  property  should 
be  levied  in  the  same  way  with  all  the  other  cess  within  the 
royalty.  It  is  also  to  be  observed,  that  though  the  cess  is  said  to 
be  levied  according  to  the  estimated  rental  of  the  houses,  diereis 
no  doubt  that  this  includes  also  the  estimated  rental  or  value  of 
the  areas  on  which  they  stand,  or  which  may  be  possessed  along 
with  them.  The  owner  of  a  house  is  always  the  owner  of  the 
area  also,  (for  one  who  builds  a  house  on  ground  held  On  lease  m\\ 
be  only  a  tenant  of  the  house  also,)  and  undoubtedly  the  addi-  ' 
tional  value  (or  rent)  which  a  house  acquires,  by  occupying  a  hrge 
area,  or  even  by  having  a  sunk  area  or  garden  beyond  the  waUs, 
is  always  taken  into  view  in  fixing  the  proportion  in  which  it  shall 
be  assessed  for  the  city  cess. 

<  The  case  is,  in  all  respects,  the  same  as  to  the  rogue^money  aad 
road'tnoney^  which  the  defender  roust  continue  to  pay  to  die 
county,  without  abatement  for  his  annexed  property^  and  the 
assessments  for  watching  and  paving ^  which  he  must  also  pay,  over , 
and  above,  for  similar  objects  within  the  city.  There  is  no  par- 
tition here  of  the  original  charges,  but  a  clear  dupUcaiion  ofihm^ 
exactly  as  objectionable,  in  point  of  principle,  a3  Uie  double  assess- 
ment for  the  poor. 

<  And,  finally,  there  is  the  same  duplication,  without  division  or 
relief,  of  what  he  must  pay  for  the  support  of  the  clergymen  in  the 
two  parishes.  He  must  continue  to  pay  stipend  (and  additional 
stipend  on  every  new  augmentation)  to  the  minister  of  Sooth 
Leith,  exactly  as  if  his  property  had  not  been  annexed  to  the 
royalty,  and  he  must  also  pay,  over  and  above,  his  full  proportion 
of  the  annuity-tax  for  the  clergy  of  the  city,  exactly  as  if  he  bad 
never  been  liable  for  any  thing  beyond  it..  The  whole  analogy 
and  scope  of  the  act,  therefore,  is  in  favour  of  the  construction,  if 
it  were  otherwise  doubtful,  upon  the  words  which  would  subject 
him  to  a  similar  duplication  as  to  tbe  assessments  for  the  poor. 

*  But  it  does  not  appear  to  the  Lord  Ordinary  that  the  construc- 
tion is  doubtful  on  the  words;  and,  on  the  contrary,  he  thinks 
there  are  expressions  in  both  the  leading  clauses  on  which  the 
question  depends,  which  entirely  exclude  that  suggested  by  the  de- 
fender. 

*  Take  first  the  clauses  containing  the  defender's  liability  to 
South  Leith,  which  is  more  immediately  the  ruling  clause  in  the 
present  question.  It  is  there  enacted,  that  notwithstanding  the 
disjunction  of  his  property  from  that  parish,  and  its  annexation 
pro  toto  to  another,  he  shall  yet  ^  remain  liable  and  be  subjected 

*  to  parochial  burdens,  in  the  same  manner  as  if  this  act  had  never 
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*'  passed.^    Now,  in  what  manner  was  he  liable  to  poor  assessments  15  Feb.  Id3$ 

*  in  South  Leith  before  the  passing  of  the  act?    Was  it  only  for    ^*^v^-^ 

*  the  naked  solum  which  belonged  (o  him  within  the  parish,  or  for  q^i^]^  *"^ 
'  the  complex  value  of  the  solum,  and  all  that  was  built  or  expend-  Allan. 

*  ed  upon  it,  with  the  effect  of  increasing  its  rental  or  value  ?  It  is      H 

*  supposed  there,  can  be  no.  doubt  that  it  was  for  this  last.     Upon 

*  principle,  the  assessment  should  always  be  according  to  the  real 
^  rent,  and  it  is  to  be  made  upon  every  heritable  subject  capable  of 

<  yielding  rent,-»-<haIf  upon  the  owner  and  half  on  the  occupant, 

*  the  whole  felling,  at  last  and  substantially  on  the  owner.     The 

*  defender,  therefore,  paid  poor  money  to  South  Leith  before  the 

<  annexation,  not  merely  for  his  ground,  but  for  the  houses  that 

*  stood  on  it;  and  if  all  the  additional  houses  since  built  had  been 

*  so  built  without  any  such  annexation,  he  would  have  been  liable 
^  lor  an  additional  assessment  in  this  his  original  parish,  in  propor- 
^  Cion  to  their  value.    But  if  the  act  has  distinctly  provided,  that  he 

*  shall  continue  to  pay  exactly  as  if  there  had  been  no  annexation, 

*  how  can  he  now  propose  to  withdraw  the  value  of  those  houses, 
^  (and,  indeed,  ef  all  the  houses  previously  existing  on  the  lands,  for 
^  tfa^re  can  be  no  distinction,)  from  the  claims  of  the  present  pur- 

<  so^?  To  say  that,  but  for  the  annexation,  there  would  have  been 

*  so  such  houses,  is  but  a  surmise  in  fact,  or  a  suggestion  in  equity, 

<  and  no  ground  for  defeating  the  clear  words  of  a  statute.  But, 
'  even  in  equity,  it  is  a  suggestion  of  very  Httle  weight,  since  it  is 
'  plain  enough  that  the  close  proximity  of  the  lands  to  the  original 

*  royalty,  and  the  rapid  increase  of  the  town,  would  have  produced 

*  just  as  mudi  building  in  that  quarter  although  there  had  been  no 

*  annexation,  or  more^  indeed,  if  the  poor  rates  had  any  thing  to  do 

*  with  the  matter,  as  they  would  then  have  been  liable  but  to  a 
^  single,  instead  of  a  double  burden.    It  is  plainly  impossible,  there- 

*  fore,  now,  for  the  first  time,  to  restrict  the  Leith  assessments  to 

*  the  naked  solum,  without  entirely  disregarding  the  plain  words  of 

*  the  statute,  which  declare  that  it  shall  be  continued  in  the  same       * 

<  manner  as  if  the  act  making  the  annexation  had  never  passed. 

^  What  has  now  been  said  is  enough  to  settle  this  question,  since 

*  it  is  the  claim  of  the  Leith  collector  only  that  is  now  to  be  dis- 

<  posed  of.  But  the  words  of  the  leading  clause  subjecting  the  an- 
'  nexed  property  to  the  Edinburgh  assessment  are  at  least  as  strong 
«  and  unequivocal.  They  provide  that  the  stent-master  and  collec- 
^  tors  shall  *  levy  from  the  proprietors  and  possessors  of  all  such 
*<  bouses  €U  are  now  built,  or  shall  hereafter  be  built,  on  the  an- 
<*  nexed  property,  an  equal  proportion  of  the  poor's  money,  &c. 
<<  payable  by  the  rest  of  the  city  of  Edinburgh,  in  the  same  way 
^  and  manner,  09  the  kxme  are  now  levied  within  the  present  royalty,* 
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and  by  the  terms  of  the  original  charter  to  the  author  of  the  de- 
fender, engrossed  and  repeated  in  the  statute,  it  is  provided  that 
all  such  houses  (that  is,  the  owners  and  possessors  of  such  houses) 
shall  be  liable  *  to  pay  the  said  burdens  and  taxations  which  the 

other  inhabitants  of  the  city  are  liable  to  pay.*  Now,  though  it  ap- 
pears that  lands  within  the  royalty,  if  not  occupied  with  houses, 
or  let  as  pertinents  along  with  a  house,  are  not  subject  to  assess- 
ment in  this  city,  it  is  belieyed  that  it  was  never  before  surmised 
that  the  value  or  rent  of  the  ground  on  which  the  houses  actually 
stand  was  deducted  from  the  estimated  rentals,  according  to  which 
this  assessment  is  imposed.  The  fair  annual  value  of  the  house, 
including  its  site  and  pertinents,  is  estimated  by  the  stent-masten, 
merely  as  a  criterion  of  the  means  and  substance  of  the  owner  or 
inhabitant,  and  in  this  view  the  idea  of  distinguishing  between 
the  fair  value  or  rent  of  the  house  itself,  and  the  plot  on  which  it 
stands,  and  of  deducting  the  one  from  the  other,  must  appear  alto- 
gether absurd  and  preposterous.  No  such  thing,  most  assuredljTi 
is  ever  thought  of  in  practice,  either  when  a  tenant  agrees  to  pay 
an  actual  rent,  or  a  stent-master  to  settle  a  fair. value.  In  truth, 
as  already  observed,  no  man  can,  strictly  speaking,  be  the  proprie- 
tor of  a  whole  house,  who  is  not  also  the  proprietor  of  the  g^und 
it  covers.  And  as  this  act  expressly  subjects  both  proprietors  and 
occupants  to  poor  assessments,  (however  they  may  be  levied  in 
practice,)  it  would  seem  impossible  to  distinguish  between  his  pro- 
prietorship of  the  ground  and  of  the  house  which  is  built  on  it, 
while  the  condition  of  the  tenant  or  occupant  would  be  equally  in- 
extricable. Those  who  occupy  the  house  must  necessarily  occupy 
the  site  of  the  house,  and  it  can  by  no  possibility  have  any  other 
occupant  Though  the  fact  be  so,  however,  they  are  said  in  com- 
mon parlance  to  be  the  owners  and  occupiers  of  a  house-  only,  and 
the  provisions  of  the  statute  are  merely  accommodated  to  this  mode 
of  speaking.  The  question  is  indeed  of  little  practical  interest  to 
Edinburgh,  since  their  collector  can  desire  nothing  more  than 
that  he  should  be  allowed  to  assess  the  owners  and  occupants  in 
the  extended  royalty,  *  in  the  same  way  and  manner '  in  which  be 
assesses  those  in  the  old  royalty.  But  it  appears  to  be  quite  plain 
that  he  cannot  do  this  if  he  allows  any  deduction  to  be  made  from 
the  estimated  or  stented  value  of  the  houses  and  sites  actually  oc- 
cupied in  the  former,  which  unquestionably  is  not  allowed  in  the 
latter. 

'  The  case  would  certainly  be  a  hard  one  for  the  defender,  if  he 
could  be  conceived  not  to  have  been  aware  of  the  meaning  and 
effect  of  the  contract  into  which  his  author  entered  by  accepting 
of  his  feu-charter  and  consenting  to  the  stalute  in  question.    But 
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<  it  does  not  appear  how  be  could  have  failed  to  be  aware  of  this^  15  Feb.  1839. 

*  and  Volenti  non  fit  injuria.     He  has  cause  certainly  to  regret  that     ^^'v^'*^ 

<  he  did  not  take  the  opportunity  afforded  by  the  proceeding  in  others  v. " 

*  1809,  to  come  to  some  such  arrangement  as  was  made  by  the  sta«  Allan. 

'  tute  of  that  year  with  the  heritors  in  a  similar  situation  in  the  pa-     "^^^ 

*  rish  of  St  Cuthberts,  the  benefit  of  which  the  Magistrates  could 

*  scarcely  have  refused  upon  equal  terms,  to  him  and  the  other  an- 

*  nexed  heritors  of  South  Leith.     The  necessity  of  the  interposi- 

*  tion  of  Parliament,  however,  in  order  to  get  such  an  arrangement, 

*  goes  strongly  to  confirm  the  decision  which  has  now  been  given 

*  as  to  those  who  are  not  within  its  advantage,  as  does  also  the  late 

*  judgment  in  the  case  of  Bums  against  the  Magistrates  of  Glas- 
*gow,  in  1837.     But  upon  the  merits  of  the  case  itself  the  Lord 

*  Ordinary  has  no  serious  doubt*     Expenses,  it  is  thought,  can 

*  scarcely  be  refused  to  a  successful  collector  of  poor*s  money/ 

The  defender  reclaimed* 

Lard  Medwyn* — I  have  no  difficulty  in  this  case.  Unqnestion-  Opinion  of 
ably  it  is  contrary  to  the  common  law  and  to  equity,  that  a  double  ^^^^^ 
assessment  for  the  support  of  the  poor  should  be  made.  But  this 
may  be  admitted  by  private  contract,  in  respect  of  extrinsic  advan- 
tages* These  lands  were  feued  out  in  1756,  in  contemplation  of 
the  royalty  being  extended  over  them,  when,  of  course,  they  would 
become  feuing  and  building  ground ;  and  it  was  provided  by  the 
fea-charter  that  they  should  then  become  liable  to  the  city  burdens. 
There  was  no  occasion  for  saying  any  thing  as  to  the  county  bur- 
dens, as  the  lands  were  already  liable  to  them.  When,  therefore, 
the  royalty  came  to  be  extended  over  them,  the  fenar  had  no  right 
to  object.  But  the  parish  of  South  Leith  had :  it  was  not  a  party 
to  the  previous  arrangement,  and  had  not  been  consulted.  It  was 
well  entitled  to  say,  that  it  was  not  to  suffer  from  the  extension. 
Accordingly  an  arrangement  took  place  between  South  Leith  and 
the  city  and  the  feuar,  and  a  provision  was  inserted  in  the  statute 
to  carry  it  into  effect.  There  is  a  clause  subjecting  the  lands  to 
the  dty  burdens.  Then  there  is  a  clause  as  to  the  cess.  With  that 
we  have  nothing  to  do,  although  it  is  used  as  an  illustration  to  eke 
out  the  defender's  second  plea.  But  that  clause  is  perfectly  dis^ 
Unct,  that  the  previous  clause,  empowering  the  stent*masters  to 
levy  cess  for  the  city,  is  not  to  interfere  with  the  county.  No 
doubt  there  is  a  distinction  between  the  cess  for  the  city  and  that 
for  tiie  county,  because  they  are  levied  on  different  principles. 
But  then  the  cess  is  a  specific  burden,  and  cannot,  like  poor's 
rates,  be  increased.  A  certain  sum  is  payable  by  the  burghs  and 
by  the  counties.      The  former,   according  to  custom,  is  divided 
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13  Feb.  1839.  among  the  houses ;  so  that  if  there  are  more  houses  there  is  leu 
aesft  paid  by  each.  In  counties,  again,  it  is  laid  upon  the  lands. 
It  was  quite  proper,  therefore^  to  iatroduce  this  distinction  in  the 
clause  as  to  cess.  If  the  clauses  had  remained  here,  the  defender 
might  have  had  a  better  argument.  But  then  the  lands  are  dii^ 
joined  from  South  Leith.  It  was  not  necessary  that  this  should  be 
done,  as  they  might  have  been  put  under  the  jurisdiction  of  the 
Magistrates  of  Edinburgh  without  a  disjunction ;  -but  then  being 
disjoined,  it  might  have  been  said  that  South  Leith  had  not  b^ 
tended  to  its  own  interests,  and  given  up  ks  daiois.  To  prevent 
this,  ministers'  stipend  and  otlier  parochial  burdens  are  reserved 
by  the  best  clause.  Poor's  rates  are  parochial  burdens : — that  can- 
not be  disputed.  Now,  as  the  defender  is  liable  in  ministers'  sti^ 
pend  to  South  Leith,  and  also  for  annuity  to  the  eUyt  so  he  is  liable 
for  poor's  rates  to  both.  Then,  how  is  he  liable  for  these  parochial 
burdens  ?  Did  your  Lordships  ever  hear  of  such  a  division  as  is 
here  proposed  between  the  city  and  the  county,  that  the  assessment 
for  the  former  should  be  on  the  bouses,  and  for. the  latter  on  the 
solum  ?  Poor's  rates  are  levied  according  to  diferent  rules  in  .dtir<fr« 
rent  places.  Custom  has  introduced  varieties.  In  landward  parishes 
it  is  by  the  valued  rent ;  but  they  are  entitled  to  go  by  the  real 
rent,  though  it  is  sometimes  exceedingly  difficult  to  find  what  the 
real  rent  is.  But  whatever  may  be  the  rule  of  assessment  in  the 
rest  of  the  parish  of  South  Leith,  that  must  be  taken  as  the  mea- 
sure of  the  defender's  liability  to  that  parish,  the  reservation  in  the 
statute  being,  that  his  lands  are  to  remain  liable  to  parochial  bur- 
dens as  if  the  act  had  not  been  passed. 

Ijord  Meadowbank. — I  am  of  the  same  opinion.  I  know  no  case 
where  there  is  less  ground  for  complaining  of  hardship  than  this. 
When  the  feu  was  granted  the  feuar  was  paying  poor's  rates  to  the 
parish  of  South  Leith,  and  took  it  under  that  qualification.  The 
feu-charter  contained  no  clause  that  at  any  time  that  burden  waste 
cease,  and  the  feuar  to  be  relieved  from  it.  But,  on  the  contrary^ 
there  was  an  express  clause  put  in,  that,  in  the  event  of  the  eztea-* 
sion  of  the  royalty  to  these  grounds,  he  was  to  pay,  in  addition  to 
what  he  was  then  liable  for,  the  public  burdens  exigible  from  the 
inhabitants  of  the  city  of  Edinburgh.  Can  any  thing  be  plainer? 
He  knew  that  he  was  bound  to  pay  the  one,  and,  with  his  eyes  opeo^ 
he  becomes  bound  to  pay  the  other.  Then  we  have  the  act  of  Par** 
liament)  a  contested  act,  said  to  have  been  opposed  by  the  beritofs 
of  South  Leith,  in  order  to  get  security  for  the  continued  payment 
of  the  parochial  burdens ;  and  in  it  there  is  a  clause,  in  most  as- 
ambiguous  terms,  reserving  the  claims  of  the  parish  of  South  Leith* 
This  clause  is  the  only  subject  before  us  at  present,  and  we  have 
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no  oceuion  to  look  at  any  other.     Could  a  clau&e  be  drawn  up  in  Id  Feb.  1839, 
more  express  and  clear  and  unambiguous  terms  ?  And  it  is  in  exact  JliT^''^^ 
conformity  with  the  original  obligation  in  the  feu«charter ;  so  that  others  v. 
I  think  it  quite  unnecessary  to  go  to  the  other  parts  of  the  statute.  ^^^°' 
I  do  not  enter  upon  what  are  called  the  elaborate  illustrations  of  Opinion  of 
the  Lord  Ordinary :  they  rather  appear  to  me  to  encumber  the  ^"'^ 
cause.     We  have  nothing  to  do  with  the  mode  in  which  the  town 
of  Edinburgh  may  assess ;  we  hare  only  to  give  effect  to  the  right 
reserved  to  the  pursuers  under  this  express  statute. 

Lord  Glerdee. — I  quite  concur.  It  is  impossible  to  read  the  clause 
in  the  statute  without  seeing  that  it  contains  a  precise  and  enixa 
declaration  that  these  lands  should  remain  liable  to  South  Leith  for 
all  parochial  burdens,  as  if  the  act  had  never  passed.  To  be  sure, 
as  to  the  mode  of  assessment  in  South  Leith  it  says  nothings  but 
leaves  it  to  the  common  law ;  and  I  can  suppose  that  they  may  go 
wrong,  and  assess  these  lands  in  a  way  they  would  not  have  been 
assessed  had  the  act  not  passed.  But  I  do  not  find  it  said  any 
where  that  a  different  rule  is  followed  as  to  the  defender's  property 
within  the  royally  and  that  beyond  it.  In  fact,  a  great  part  of  the 
demand  is  for  property  in  the  latter  situation,  and  the  defender 
admits  that  it  is  a  just  charge.  How  can  he  possibly  complain,  then, 
of  the  same  rule  being  appIied»to  his  other  property,  unless  we  are 
to  throw  the  statute  overboard,  and  have  nothing  to  do  with  it  at  all  ? 
The  Lord  Ordinary  may  be  very  right  as  to  his  reasoning ;  but 
reasoning  that  a  statute  is  just,  or  that  it  is  unjust,  where  the  words 
are  precise,  does  not  suit  my  ideas  of  what  we  have  to  do.  Views 
founded  on  political  economy  may  suit  legislator^;  but  we  have 
nothing  to  do  mth  them.  The  words  of  the  enactment  are  quite 
precise,  and  that  is  all  we  should  look  to. 

Lord  JusHce-Clerk  absent. 

The  Court  unanimously  adliered^  with  additional  expenses.  judgment. 

After  the  present  action  had  been  raised,  the  defender  brought 
a  process  of  multiplepoinding,  in  which  he  called  the  pursuers  on 
the  one  hand,  and  the  collector  of  poor's  rates  for  the  city  of  Edin- 
burgh on  the  other ;  but  no  appearance  was  made  for  the  latter. 
The  Lord  Ordinary,  though  holding  that  the  multiplepoinding  was 
not  originally  incompetent,  in  respect  that,  if  the  defender's  plea 
had  been  sustained,  that  he.  was  liable  only  in  one  assessment  for 
the  poor,  it  would  have  been  requisite  to  ascertain  to  what  party 
that  assessment  was  payable, — after  hid  interlocutor  in  the  present 
action  repelling  that  plea,  dismissed  the  multiplepoinding  as  thereby 
incompetent.  The  defender  having  reclaimed  from  that  finding, 
the  Court  adhered^  observing,  that,  if  there  had  been  a  reclaiming 
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15  Feb.  1839.  note  froBi  tbe  pursuers  on  that  point,  they  would  hay^^  l^eQ  4b- 
M^CNitr^^  posed  to  go  farther  than  the  Lord  Ordinary,  and  find  that  the  mul- 
Otben  v.        tiplepoinding  was  incompetent  ab  initio, 

Allan* 

Lord  Ordinary,  Jeffrey,  Act.  Than  ofFac.  (Sbpet)  Forsyth,  BfBie.  '        AH. 

APiVW  <3^  C?.  JSdL  mm,  iMngknm.  C.^D.  jSiMMMf ,  W.  fi» ud  21oi. 

Ji)hn8tim,  3-  &  C  Agenta. 

G. 


FIRST  DIVISION. 


No*  LXXX. 


I6th  February  1839. 


ALEXANDER  HAMILTON^  Writer  to  the  Signet, 

Petitioner. 

Curator  Bonis. — Special  Powers* — Nonas  Officivm. — ^Thc 
Court  authorised  the  petitioner,  as  curator  bonis  to  the  ReF«  James 
Monteith,  to  sell  his  ward's  baak  stock  to  pay  certain  debts  which 
could  not  be  discharged  from  the  yearly  income  of  his  estate,  and 
to  invest  the  surplus  upon  good  heritable  or  other  security. 

Act.  Sol'GeH.  (RutherfitrtLj        Akx.  EoamlUm^  W.  S.  Agent.        B,  Clerk.    . 

C.  G.  B. 


SECOND  DIVISION. 


No.  LXXXI. 


16^/t  February  1839. 


ROBERT  COLVILL  and  Others 

offaittst 

ROBERT  AND  ALEXANDER  JAMIESON. 


Narrative. 


Account, — Agent  and  Client* — Transaction.— ^CtrciifiuAzaorJ 
in  which  a  party  held  barred  by  a  transaction  from  Iiamng  ayenerd 
taxation  of  his  lato^ayents*  accounts  by  the  Auditor* 

,  * 

In  February  1835,  the  late  Mr  Alexander  Colvill  executed  a  trust- 
disposition  of  all  his  property,  heritable  and  moveable,  for  the  pay- 
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BMOt  of  hb  debts  and  extrication  of  hia  afiaira,  in  favour  of  the  16  Feb,  idaO. 
drfender^  Mr  Robert  Jamieson*  writer  to  the  signet     Messrs  Fer-    ^i^v««^ 
rie  and  Jamiesoo,  writers  to  the  signet,  were  appointed  law-agents  §^*„  ^ 
in  the  trost     Sabsequeatly  Mr  Colvill,  becoming  dissatisfied  with  Jammon*. 
Mr  Jamieson's  management,  employed  Mr  William  Spalding,  S.S.C.  ^  J^^. 
to  hare  it  pat  an  end  to,  and  for  that  purpose  a  process  of  suspen- 
lion  and  interdict  of  Mr  Jamieson's  powers  as  a  trustee,  and  also  a 
declarator  and  a  ooant  and  reckoning  of  his  intromissions,  were 
raised.    Mr  Jamieson  lodged  bis  accounts  for  cash  advances  and 
for  law  expenses  to  M^rs  Ferrie  and  Jamieson,  amounting  to 
L8S82  :  6  :  7-^.    In  June  1836  a  minute  of  agreement  was  enter- 
ed into  between  Mr  Colvill  and  Mr  Jamieson,  and  Messrs  Ferrie 
and  Jamieson,  by  which  it  was  agreed  that  the  processes  should 
eease,  and  that,  on  L.lOO  being  abated  from  the  accounts,  the  ba- 
huioe  of  L.32d2  :  6  :  7^  *  shall  be  held  as  the  balance  due  by  the 

*  said  Alexander  Colvill  to  the  said  Ferrie  and  Jamieson,  and  the 

*  laid  Robert  Jamieson,  as  of  the  30th  day  of  April  last,  being  the 
^  date  to  which  the  said  accounts  are  brought  down.'  In  terms 
of  this  minute  the  Lord  Ordinary  pronounced,  on  9th  July  1836^ 
an  interlocutor,  finding  the  letters  orderly  proceeded,  and  recalling 
the  interdict  in  the  suspension  and  interdict,  and  assoilzieing  in  the 
dechuator.     The  trust  was  then  resumed  by  Mr  Jamieson. 

Mr  Colvill  having  died  in  March  1837,  the  pursuers,  his  repre- 
sentatives, raised  the  present  action  of  count  and  reckoning  against 
Mr  Jamieson,  and  the  other  defender,  as  trust-assignee  of  Messrs 
Ferrie  and  Jamieson,  for  their  intromissions  under  the  trust,  both 
previous  to  and  since  the  agreement  of  June  1835.  The  defenders 
having  produced  their  accounts,  objections  were  given  in  to  them, 
in  which  the  pursuers  contended  that  the  whole  accounts  should  be 
sobmitted  to  the  taxation  of  the  Auditor.  The  Lord  Ordinary  found, 

*  ImOf  That  the  agreement  of  22d  June  1836,  being  of  the  nature  Lord  Ordi- 
*of  a  compromise  or  transaction,  in  adjusting  the  terms  of  which  P^^^  ^^^^'' 

*  the  late  Alexander  Colvill  had  the  assistance  of  professional  ad- 

*  Tisers,  and  which  was  immediately  acted  upon,  and  followed  by 

*  rei  interventus,  without  objection,  during  the  remainder  of  the 

^  life  of  the  said  Alexander  Colvill,  was  and  is  binding  upon  his      ^ 

*  representatives,  the  present  objectors,  and  cannot  now  be  chal- 

*  lenged  by  them  except  by  process  of  reduction ;  and  therefore 
^  finds,  2dOf  That  the  whole  balance  there  specified  as  due  to  the 

*  defenders  must  be  held  to  be  legally  due ;  and  that  it  is  not  now 

*  competent  to  insist  upon  any  of  the  accounts  therein  referred  to 
'  being  remitted  to  the  Auditor  of  Court  for  his  taxation,  or  to  object 

*  to  them  on  any  other  ground  than  that  of  error  calculi,  or  clerical 

*  errors,  in  the  sums  or  addition.' 

VOL.  XIV.  2  P 
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16^  Fib.  1&39.      Tb«  pnnaeiB  reclaimed^  and  /^/eodetl^^Tiiat  the  Loid 

was  miUaken,  lo  poiat  of  fact,  as  to  the  agreement  having  bces' 
flnde  by  Mr  Colvill  with  the  assistaDce  of  a  profmiional  aimmj 
and  that,  as  there  were  gross  mistakes  and  orerohavges  ia  the  se- 
coiuits,  amounting,  as  was  stated,  to  L.400,  they  ought  stiii  to  be 
taxed.  There  was  no  difference  between  saoh  oreroharges  snd 
errores  calculi,  which  the  Lord  Ordinary  had  allowed  to  be  recti- 
ied.  This  was  the  case  of>a  settlement  of  accounts  b€ftwee)i  an 
agent  and  his  client,  of  which  the  law  was  jealous,  and  allowed  to 
be  rectified  on  the  ground,  not  only  of  fraud,  but  of  mistake;  M. 
of  Queensberry's  Executors  v.  Tait,  28d  May  1822;  Mackenzie 
tf.  Mackenzie,  14th  June  1831. 


Defenders' 
Pleas. 


Answered^^Thsit  any  remedy  the  pursuers  may  have  must  be  iir 
a  different  form*  Here  there  is  a  complete  written  contract  that  is 
only  to  be  got  the  better  of  by  an  action  of  reduetioii.  This  k  a 
much  stronger  case  than  that  of  Clyne  v.  Swanson,  26th  Jan.  1830, 
where  a  taxation  of  an  agent's  accounts  was  refused,  b^^eaase  the 
client  had  applied  for  and  obtained  delay  upon  a  promise  of  {Niy* 
ment 


Opinion  of 
Court. 


Lord  MeadowbanL-^l  am  quite  satisfied  that  the  iaterkestor 
should  be  adhered  to.  There  was  an  existing  process  between- the 
parties,  and  they  transacted  that  process  by  a  concluded  agreement 
This  is  sufficient  to  prevent  us  from  opening  it  np. 

Z^ard  MtdvyfL'-^l  am  of  the  same  opinion*  This  is  quite  a  dif- 
ferent case  from  those  where  it  has  been  held  that  a  settleBMOt  of 
accounts  is  not  sufficient.  The  law  looks  with  snspidiQA  upon 
transactions  between  agents  and  their  clients  when  unprofessieoai 
persons.  The  case  of  Clyne  was  an  extreme  case:  great  de- 
lay had  occurred  in  making  the  objection*  Here,  indeed,  the 
accounts  have  been  objected  to  in  sufficient  time ;  but  there  are 
peculiarities  in  the  case*  It  is  not  a  settlement  between  agent  and 
client  3  there  were  processes  going  on*  Mr  Colvill  had  an  adviiet 
in  Mr  Spalding,  with  whom  he  might  have  ccmsulted ;  and  it  is  oet 
merely  a  settlement  of  accounts,  but  a  transaction  of  the  varioiit 
processes*  And  then,  though  the  objection  has  been  made  time- 
ously,  it  is  not  by  the  party  himself,  but  by  his  representativee^  who 
were  not  probably  acquainted  with  all  the  eircimistances.  The 
qualification  as  to  error  calculi  is  all,  I  think,  that  can  be  asked. 

Lard  Meadawbank.^^l{  there  is  any  thing  like  finmd,  the  poisaers 
have  their  remedy  by  an  action  of  rednctioa  for  setting  aside  the 
agreement  in  toto* 

Lord  GUnlee. — I  have  nothing  to  add  to  what  has  been  said*  1 
am  quite  satisfied  that  the  interlocutor  should  be  adhered  to.    The 
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ngteem^t  Imm  been  ^ven  Ml  eDFect  to  in  the  processes  tb  which  it  ^^  ^^-  '^39. 
f«iBited ;  and  I  wotild  bold  it  to  be  ft  dangerous  doctrine^  that  Jf  a  JT^y^ 
proeeea  is  eompfomised,  including  a  sam  of  expenses,  that  should  ouierft  v, 
aftffnrarde  g<^to  be  taxed  by  the  Auditor.  jwnicMms. 

£a^  Jhufiict'CUTk  absent. 

The  C&wfi  ail^redy  with  additional  expenses.  ^  Judgment. 

Lord  Ovduuuyy  J^ffinff.        Act.  Man.         Alt.  MaUlmd.         MaorMu,  Bayky  ^ 
Hendtnom^  W.  S.  and  JoMef  Morgan^  S.  S.  C.  Agents. 


SECOND  DIVISION. 

Mo.  LXXXIL  16th  FAruary  183t>. 

LADY  ASHBUHTOWS  TRUSTEES,  Raisers, 
LORD  CRANSTOUN  and  JOHN  CUNINGHAME, 

Claimants,  competing. 

FoxsTOW^*— Construction. — 1.  The  opinion  of  English  eounnl  haV' 

■   imj  bmn  tahen^  by  emueni  of  parHes^  on  a  question  of  consimetion 

of  am  MngHek  wUl^  the  Court  refused  to  remit  the  case  back  to 

ike  same  eounsely  with  additional  queries  as  to  the  grounds  of  his 

spbdanj  and  the  practice  rfthe  English  courts  in  dealing  with  similar 

^umtums* 

^.  Queetion,  wheSier,  in  the  construction  of  a  foreign  deedy  the  opinion 

'    rffif'^ig^  emmsH  is  to  be  implicitly  Jbllowed^  or  it  is  competent  to 

'   inqmre  if  the  opinion  proceeded  on  any  teefinical  rule  of  law  or  on 

<   the  ordinary  construction  of  the  words^  so  as  in  the  btier  view  to  le$ 

in  the  decision  of  the  courts  here  f 

Thw  was  a  process  of  fliultiplepoinding*  in  which  a  question  arose  Narrative. 
em  to  the  import  of  a  will  executed  by  the  late  Lady  Asfaburton  in 
tlie  Englbh  form,  in  &vour  of  the  claimant.  Lord  Cranstoan.  The 
otber  daimaot^  Mr  Coninghame,  her  ladyship's  brother  and  legal 
vepreaentatiTey  maintained  that  the  personal  property  in  Scotland 
was  neither  intended  to  be,  nor  was  effectually  carried  by  the  will, 
but  timt  as  to  it  Lady  Ashburton  died  intestate.  The  chnmants 
being  agreed  that  the  will  fell  to  be  construed  by  the  law  of  Eng- 
laody  a  jont  caee  was  prepared  by  a  neutral  counsel,  Mr  Wood, 
and  submitted,  in  a  remit  from  the  Lord  Ordinary,  to  Mr  Pemberton 
for  his  opinion.    Mr  Pemberton  having  returned  an  opinion,  to  the 
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]fl  Feb.  1839.  effect  that  the  personal  property  in  Scotland  was  included  itf  tke 
Mtib^^r^n^  will,  Mr  Caninghame  gave  in  a  minute,  in  which  he  moved  the 
Tnistees  and  Lord  Ordinary  to  remit  the  case  again  to  Mr  Pembdrton,  irith  a 
^tin"'  ^^'^'  ^'®^  ^^  ascertain  whether  his  views  of  the  will  proceeded  '  on  any 

*  role  peculiar  to  the  law  of  England,  or  merely  on  an  ordinary 

Narrative.       c  balance  of  probabilities,  derived  from  the  words  used  ib  their  ^rdi- 

*  nary  meaning/  If  the  latter  had  been  the  case,  it  was  submitted 
that  *  it  would  be  the  duty  of  the  Lord  Ordinary  and  the  courts  in 

<  Scotland  to  adopt  and  give  effect  to  their  own  interpretation  of  the 

<  will/  Two  additional  queries  were  accordingly  proposed  to  be 
put  to  Mr  Pemberton ;  the  first  being.  Whether,  in  coming  to  tius 
conclusion,  they  proceeded  in  any  degree  upon  any  pecvliar  rale  or 
authority  in  the  law  of  England,  or  upon  any  settled  coiislraetion 
which  that  law  had  attached  to  any  of  the  words  and  pbraass  and 
in  the  said  will,  or  to  the  order  in  which  its  several  clauses  and  pffo> 
visions  are  introduced ;  or  whether,  on  the  other  hand,  they  looked 
at  the  words  occurring  in  the  will  as  used  in  their  ordinary  accept 
tation,  and  went  entirely  upon  such  a  balance  of  common  probabi- 
lities as  might  have  been  equally  well  deduced  by  tJie  judges  of  any 
other  country,  where  the  same  rule  of  giving  effect  to  testanients 
according  to  the  will  and  intention  of  the  testator  prevailed? 

The  Lord  Ordinary,  before  answer,  appointed  *  tke  ease  foamr^ 

*  ly  adjusted  to  be  again  laid  before  Mr  Pemberton  for' bis re^con* 

*  sideration,  and  in  order  tliat,  if  he  adhere  to  his  former  opinien, 

*  he  may  also  answer  the  first  of  the  two  additional  queries,  sag- 

*  gested  in  the  minute  for  Mr  Cuninghame,  and  die  other  addi* 

<  tional  query  annexed  to  this  interlocutor/  His  LordaUp  added 
the  annexed  note. 

Note. — *  The  Lord  Ordinary  has  formed  no  deeided  opintonas 
^  to  what  may  be  the  legal  effect  of  the  learned  counsel  answeiiog 

<  the  additional  queries,  in  the  way  Mr  Cuninghame  wishos  Una 

<  to  answer ;  but  he  thinks  it  desirable,  that  before  de«idii^  as  to 

<  that  or  any  other  point,  these  answers  should  be  obtained*    It  is 

*  probable,  however,  that  he  would  not  have  desired  this,  if  the  lean- 

<  ing  of  his  mind  bad  not  been  towards  Mr  Cuninghame's  views  on 

<  the  subject;  and  he  will  confess  that  he  looks  with  some  jealoosy 

*  to  any  argument  which  tends  to  exclude  the  law  and  the  courts 

*  of  this  country  from  the  cognisance  of  cases  that  are  sol  uevy 

*  clearly  beyond  their  jurisdiction. 
«  If  the  learned  counsel  had  given  for  his  only  answer,  Aat  the 

<  point  referred  to  him  depended  entirely  on  a  matter  of  iaei,  and 
<•  was  therefore  for  a  jury,  and  not  for  a  court  of  law,  it  is  sikpposed 

<  there  could  be  no  doubt  that  the  fact  must  have  been  investigated 

<  here ;  and  although  he  had  added,  that  looking  to  the  evidence 


Lord  Ordi- 
nary's  Inter- 
locutor. 


Note. 
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<  nffvcM  by  the  deed  itself  and  by  the  oilier  circumstances  of  tlie  16  Feb.  1839. 
'  ease^  iie  was  indlTidually  of  opinion,  that  the  fact  was  sufficiently    ^^"^y^^ 
'  etlabliahed»  it  is  thought  that  this  would  not  have  at  all  varied  the  xragt^H^nd 
'  eomse  to  be  pursued*     Now,  the  object  of  the  additional  queries  Others,  com- 

*  is  traly  to  aaeertaia  whether  this  was  or  was  not  the  true  mean-  '^^°^' 

'  log  and  anoiint  of  the  former  opinion.  ^ote. 

*  Nothing  is  more  usual  than  to  take  the  opinion  of  a  lawyer 
^  upon  the  sufficiency  of  the  evidence  set  forth  in  a  precognition 

*  to  estabttsh  a  fact,  and  there  is  no  sort  of  impropriety,  therefore, 

*  in  cottasei  making  answers  to  such  a  consultation.  But  the  an- 
^swer  is  not  properly  an  <^inion  in  law.  It  is  a  mere  anticipation 
^  of  the  functions  of  a  jury  (who  have  nothing  to  do  with  law)  by 

*  a  person  of  judgment  and  experience ;  and  if  the  question  of  fact 

<  is  competent  to  be  tried  in  the  country  where  the  suit  is  actually 

<  pending,  it  woold  plainly  be  absurd  to  hold  that  the  courts  of  that 

*  cmmtsy  would  be  controlled  in  their  investigation  of  it,  by  such 

*  ao  answer  from  a  lawyer  of  any  other  country,  though  it  might 

*  be  that  wb^e  the  cause  of  action  had  originated. 

<  The  OMe  of  the  Aberdeen  Bank,  1st  Jupe  1837,  (15  Shaw^ 
^  1064,)  was  a  very  spedal  and  difficult  case,  and  was  decided  upon 

*  the  express  ground,  that,  whether  the  matters  spoken  to  under 
'  the  Sth  qaery  were  properly  matters  of  law  or  of  fact,  (which  was 

*  thought  doubtful,)  "  they  had  been  necessarily  left  as  law  by  the  act 
**  of  the  parties  themselves,  who  had  previously  embodied  all  the 
^^ facts  OB  which  they  relied  in  a  special  verdict,  and  now, only  re- 
*^ quired  to  be  informed  aa  to  their  kyal effect"  In  the  present 
'  esse,  there  has  been  no  verdict  or  concluded  proof,  and  indeed  no 

*  proof  at  all.  In  the  Aberdeen  case,  too,  the  only  questionable 
^  part  of  the  English  opinion  related  to  a  part  of  the  answer  to  one 
<  out  of  six  queries;  and  it  was  the  clear  opinion  of  the  Courts  that 
^  iadepeiidentiy  altogether  of  that  answer,  there  was  enough  in  the 

*  others  to  decide  the  whole  cause ;  whereas  there  is  nothing  here 

^  to  touch  the  decision,  but  the  opinion  as  to  the  evidence  of  ioten- 

<tioa. 
*  It  seems  to  the  Lord  .Ordinary  to  afford  no  objection  to  Mr 

*  Cuninghame's  present  proposal  that  he  had  stated  on  the  record 

*  that  the  will  of  X^dy  Ashburton  should  be  construed  by  tlie  law 

*  of  England,  and  bad  concurred  in  referring  to  English  counsel  ac- 

*  cordingly.     If  the  admission  had  been  ever  so  absolute  and  une« 

*  qui  vocal,  he  could  never  oust  the  jurisdiction  of  the  cause  by  an 

*  erroneous  admission  ip  point  of  law.     But  the  true  meaning  of  the 

*  statement  was  only,  that  the  question  should  be  governed  by  the 

*  law  of  England,  in  so  far  as  it  was  affected  by  the  rules  and  max- 

*  ims  of  any  2atr,  not  that  it  should  be  finally  disposed  of  according 
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)6  Feb.  1889. 


Ashburton*« 
Trustees  and 
Others,  com* 
peting. 

Note. 


to  Ihe  judgment  of  an  English  lawyer,  as  to  what  was  the  pre- 
ponderating evidence  in  a  question  ofjbai*  There  might  haie 
been  rules  and  maxims  in  the  law  of  England  entirely  dedsive 
of  the  case,  and  the  answer  now  to  be  obtained  to  the  first 
tional  query  may  still  prove  that  there  are  saeh  rales  and 
Bujt  if  it  turns  out  that  there  are  none  sodi,  and  the  matter  de- 
pends entirely  on  endence  of  intention,  it  would  mther  seem  that 
the  refierenoe  to  English  law  has  £uled,  and  that  tbe/ket  mast  he 
judicially  established  in  the  Court  where  the  issue  has  been  raised. 
<  The  Lord  Ordinary  thinks  there  is  nothing  in  the  objection, 
on  Mr  Cuninghame's  part,  that  the  opinion  of  one  lawyer  is  not 
suflBcient  evidence  of  what  is  the  law  of  England,  especially  where 
there  has  been  a  mutual  reference  to  one,  for  the  pnrpose  cf  as- 
certaining the  law;  and  as  the  additional  queries  are  put  only  to 
elicit  explanations  as  to  what  was  truly  meant  by  or  implied  in 
the  former  opinion,  there  would  seem  to  be  no  propriety  in  apply- 
ing to  any  other  quarter/ 


Second  Additional  Query  to  be  put  to  Mr  PemberUnu 
«  2dj  Whether,  if  the  will  of  Lady  Ashburtoa,  being  of  ks  pwsent 
tenor,  had  been  executed  in  Scotland,  and  according  to  the  fonas 
of  that  law,  but  had  been  put  in  suit  in  a  court  of  law  or  equity 
in  England,  with  reference  to  such  question  of  intention  as  hss 
now  been  raised  upon  that  instrument,  the  said  court  (after  being 
satisfied  that  there  was  nothing  in  the  struetnre  or  tecbaical 
phraseology  of  the  instrument,  which  fixed  its  meaning  aceoiiding 
to  any  settled  rule  of  the  law  of  Scotland,  but  that  the  whole  amt- 
ter  depended  on  the  actual  intention  of  the  testatrix,  as  that  might 
be  gathered  from  the  words  of  the  instrument,  taken  in  their  or- 
dinary meaning,  and  from  the  other  circumstances  of  the  tm^) 
would,  according  to  the  low  and  practice  of  England,  judge  fiir 
itself  (or  with  the  help  of  a  jary)  of  such  intention,  cr  bold  itself 
bound  by  the  opinion  of  counsel  learned  in  the  law  of  Scotland, 
as  to  what  should  be  held  to  have  been  the  intention  of  such  tes- 
tatrix/ 


Reclairoer*8 
Fleas. 


Lord  Cranstoun  reclaimed^  and  pleaded — The  second  query  sug- 
gested by  the  Lord  Ordinary  is  one  of  internadonal  law,  of  which 
the  courts  here  must  judge  for  themselves,  and  on  which  an  opinion 
of  foreign  counsel  can  be  of  no  weight.  If  foreign  jod|gmenls  were 
adduced,  it  would  be  proper  to  have  respect  to  them,  not  however 
as  authorities,  but  as  with  the  judgments  of  the  courts  here  ma- 
king the  law  on  such  questions.  Then,  as  to  the  first  query,  it  is 
the  duty  of  a  court  to  construe  an  instrument.     When  Eng^h 
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eoQOBel  Ate  referred  tO)  it  is  in  order  to  obtain  the  judgment  that  16  Feb.  1889. 
woM  be  giren  by  an  Engliab  eourt     The  English  judg^es  cannot    ^^^S**^ 
be  got  to  do  this,  and  therefore  the  next  b^st  mode  most  be  taken,  'f^g^,  ^^j 
hj  having  the  opinion  of  eoonsel.     Bnt  what  is  now  wanted  is  to  Otfaen,  com- 
set  aiide  that  opinion,  and  to  introduce  the  judges  here  to  construe  ^^^^' 
the  instrument,  as  any  person  who  understood  the  EngKsh  Ian-  RcciMmer's 
gOBge  oooM  do.     It  is  not  a  question  for  a  jury  to  weigh  the  pro-     ^^* 
•baUlities  in  construing  a  deed ;  it  is  eminendy  one  for  the  judge* 
This  is  not  the  first  time  that  this  prindple  has  been  applied.    See 
Tretler,  5  Dee.  1826,  House  of  Lords,  10  June  1829,  3  W.  Sf  S. 
412»4;  Aberdeen  Banking  Co.  let  June  1837.     Although  no  tech- 
Biosi  mlea  of  EagKrii  law  should  come  immediately  into  play,  still 
the  courts  of  England  have  adopted  certain  rules  of  construction, 
well  miderstood  in  practice,  bnt  which  cannot  be  known  to  the  judges 
here,  any  more  than  to  a  common  man,  or  a  common  jury,  and  it  is 
impossible  to  say  how  feur  the  construction  of  the  instrument  is  affect- 
ed by  these  rules.     As  soon  as  it  is  settled  by  what  law  a  deed  is 
to  be  construed,  it  must  be  construed  wholly  by  that  law. 

Jnmerid'^^Afe  the  courts  here,  in  a  matter  not  of  technicality.  Respondent's 
to  sutrender  their  judicial  mind  ?  It  is  admitted  that  the  law  of  ^^^' 
England  nrast  rule  in  this  case,  not  howerer  in  regard  to  a  ques- 
tioR  that  tarns  upon  nothing  peculiar  to  the  law  of  England,  but 
rasts  in  the  ordinary  constraotion  of  words.  It  is  in  this  way  that 
die  Eaglidi  eomrte  daily  deal  with  Scotch  instruments.  They  hold 
that^  in  such  a  question  as  the  present,  there  is  no  role  of  English 
law  in  the  matter,  b«t  that  the  Scotch  courts  are  as  well  entitled 
to  deal  with  it  as  ^mselves.  There  is  nothing  against  this  in  the 
eases  of  Trotter  and  Aberdeen  Banking  Company,  in  which  the 
qaeriee  were  put  with  refbrenee  to  purely  technical  law. 

Lord  MeadmoianlL^-^lt  is  ef  importance  to  attend  to  the  way  in  Opinion  of 
which  this  case  was  brought  into  Court  and  comes  before  us.  This  ^°"'^* 
is  a  redaiming  note  pot  in  by  Lord  Cranstoun*  Now,  look  at  Mr 
Cooingiiame's  claim,  which  bears  that  the  will  <  falls  to  be  con- 
*  stroed  by  the  law  of  England.'  Proceeding  upon  this,  in  which 
Lord  Cranstoun  concurred,  the  parties  go  before  the  Lord  Ordi- 
nary, who  orders  a  joint  case  to  be  prepared  by  Mr  Wood,  stating 
the  wboie  fiicte  and  Che  queries  on  which  an  opinion  was  wished  to 
be  (Stained.  The  case  is  drawn  up,  and  in  this,  in  which  the  par- 
tieeare  agreed  about' the  question  of  law  that  arises,  the  whole  re- 
cord aad  facts  are  referred  to.  That  case  is  submitted  to  Mr 
Pemberton,  and  a  very  clear  and  decided  opinion  returned.  Whe- 
ther the  grounds  he  proceeds  on  are  right  or  wrong  is  not  for  me 
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16  Feb.  1839.  at  present  to  say,  and  I  do  not  mean  to  say  any  thing.  But  it  hap- 
^^T"^^^^  pens  to  be  adverse  to  one  of  the  parties ;  and  after  this  judicial 
Tru&teesand  Contract  to  ascertain  what  19  the  laup  of  England,  that  party  comes 
Others,  com-   3^ J  ^yg^  c  {  h^y^  gQ^  g^  q^^  Ijglil;  gpQp  (h^  subject,  and  this  is  not 

*  a  case  to  be  decided  on  the  law  of  England/,  or  v&tfter  oof  the 
legal  interpretation  of  the  law  of  England,  and  the  case  is  proposed 
to  be  sent  back  to  Mr  Pemberton^  Now,  I  am  against  doing  this 
in  the  present  shape  of  the  case.  I  do  not  say  that  it  is  not  open 
to  tbe  party  to  retraot  his  atdmissidn  as  to  its  being  decided  by  the 
.law  of  England.  I  say  oothisg  as  to  that*  But  is  thissoiemn 
agreement  to  be  opened  up  in  this  shape  of  the  ease?  I  am  fsr  re- 
calling the  interlocutor,  and  directing  the  Lord  Ordinary  to  pro- 
ceed with  the  other  points  of  the  case. 

Lord  Medwyn^ — I  am  much  of  the  same  opinion,  in  cotseque^ce 
of  the  procedure.  No  objection  was  made  to  the  case  prdp^r^d  by 
Mr  Wood,  or  to  the  query  framed  for  English  coonseL  If  the 
party  had  been  of  the  opinion  that  is  now  maintained,  it  should 
have  been  the  first  query  pat  to  counsel,  whether  the  case  was  one 
which  fell  to  be  decided  by  the  technical  law  of  England^  or  in 
which  the  testatrix's  intention  was  to  be  gathered  from  all  bet  fiicts 
and  deeds.  This  is  not  done ;  and  it  does  not  occur  to  me  that 
we  are  entitled  to  go  back  to  Mr  Pemberton  and  inquire  is  to  the 
grounds  of  the  opioion  he  has  stated.  1  have  therefore  great 
hesitation  in  holding  that,  in  the  present  shape  of  the  case,  the  in- 
terlocutor ought  to  be  adhered  to.  This  case  is*  certaialy  a  little 
different  from  those  of  Trotter  and  Aberdeen  Banking  Company, 
where  there  was  no. doubt  that  the  point  to  be  inqaired  into  was  as 
to  a  technical  rule  of  law.  Perhaps,  however,  it  is  more  of  aques- 
tioo  of  law  here  than  is  alleged :  it  has  been  heM  to  -be  a  qoeatimi 
of  law  under  this  deed,  and  Mr  Pemt>erton  has  ginen  an  bprnien 
as  if  it  were  so,  though  it  may  be  otherwise  in  the  Ei^lish  eourtSi 
I  am.  not,  therefore,  disposed  (o  go  back  to  him. 

Lord  Gknke  concurred.  This  does  not  prectade  a  new  case 
being  framed,  stating  the  facts  more  Ailly,  and  asking  tbe  opioioii 
of  counsel  upon  it.  But  I  do  not  approre  of  gonig  to  Mr  Ptmn 
berton,  and  getting  h|s  oj^inion,  and  then  putting  him  under  jniti** 
cial  examination,  as  it  were. 

Lord  Juttice^Ckrh  abaeat 

The  Coacr^  recalled  the  interlocutor,  and  remiltedto  the  Lord 
Ordinary. 

■  '  '         ' 

Lord  Ordinary,  Jeffrey^         Act.  Sol,'Gen,  fRuthafurdj  H.  J,  Robertson.         Alt, 
Ivory,  Anderson,  Andrew  Howden,  W.  S.  and  Gibson-  Craigs,  Wardlaw  ff 

DalzUi,  W.  S.  Agents. 

G. 


Judgment. 
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FiaST  DIVISION, 

No.  LXXXIIL  I9ih  February  M99. 

TEIND  CAUSK 

Thb  Rct.  Dr  DUNCAN  MACFARLANE,  Prinoipai  ov 
Glasgow  Ccmllege,  and  Othsrs,  Professors,  Masters  akd 
rsgbntb  thbbbof, 

offoimt 

The  Right  Honourable  ARCHIBALD  MONTGOMERIE 
HAMILTON,  Earl  of  Eglinton,  and  RICHARD 
ALEXANDER  OSWALD   and  Others,  (Trustees  of 

THE  DEGBA8BD  EaRL  OF  EgLINTON.) 

Teibsb.--^ Valuation. —  Title  to  sue.-— Declarator. — Tfie 
punuer  of  a  valuation  of  teinds  /bunded  on  certain  statutes  which 
ea  facie  eot^erred  on  him  a  right  of  tituIarUt/.  The  defender  a^- 
kged  that  the  lands  and  teinds  did  not  fall  within  the  grant  of  the 
pynutTj  and  that  he  (the  defender)  was  titular^  whic/i  question 
catdd  onfy^  as  he  aserred^  be  determined  in  a  declarator  ; — hdd^  thai 
the  naked  averments  of  the  defender^  unsupported  by  any  offer  to  instil 
tsete  a  dedarator  of  his  own  rights  could  not  stop  tiu  valuation  in  the 
face  if  the  psetsaerd  iitle^  but  conjunct  proof  was  allowed^  in  the 
proaese^nahmtionf  of  the  reactive  averments  of  the  parties. 

On  26tb  NofFenbcf  161 1,  a  eharter  was  granted  in  favour  of  Hugh,  NarratiT». 
Earl  of  EglintOD,  which  eoDtained,  inter  alia,  tke  followtng  clause : 
Oiimes  et  sisgulas  terras,  donaiBtam  et  barroniam  de  Eagiesbame, 
extenden.  ad  cent,  mercatas  terrarum  antique  extentus,  cum  cas- 
tea,  turre  et  fortalicio  de  Polone,  molendino,  nmituris,  stlvis,  pis- 
teneo.  tenan.  libere  tenen.  servitiis,  advocatione,  dona- 
et  jure  patronatus  ecclesiffi  parochialibus,  rectorie  et  vicarie, 
de  Eagiesiuun,  et  officio  clericatus  ejosdeoi,  jacen.  infra  Fice.tum 
n*mm  de  Renfrew.'  This  right  was  transmitted  through  several 
generations  in  nearly  the  same  terms,  and  the  defenders,  Lord 
E^iiitoB'a  tnistees,  are  invested  in  tke  barony,  comprehending,  as 
formerly,  *  all  and  whole  the  lands,  lordship  and  barony  of  Eagles-^ 
«  luune,  extending  to  100  merk  land  of  old  extent,  with  the  castle, 
^  tower  apd  fortalice  of  Polnoon,  with  the  mills,  multures,  woods, 
«  fishbgs,  tenants,  tenandries  and  services  of  free  tenants^  advoca* 
^  cation^  donation,  and  right  of  patronage  of  the  parish  churchy 
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19  Feb.  1839.  <  parsonage  and  vican^,  of  Eaglesham,  and  office  of  cUrklhip  of 
c^uI^T^    *  ^^^  ^^^9  'y'°&  within  the  sheriiFdoin  of  Renfrew.' 
Glasgow  V.  The  act  of  Parliament,  dated  28th  June  1617,  granted  in  &ronr 

EgUntoD,  &c.  ®'  ^^^  College  of  Glasgow,  conveyed  *  All  and  haill  the  kitk  of 

'        <  Kilbride,  parsonage  and  vicarage  thereof,  callit  of  auld  the  Chan« 

NarraUve.       ,  ^^^.j^  ^f  Glasgow,  togcddcr  With  the  kirk  of  Renfi»w,  pamonage 

*  and  vicarage  thereof,  baitk  lyand  within  the  dioeyee  of  Glasgow, 

*  with  the  haill  maills,  farms,  teinds,  teind-sheaves,  small  teyads, 

<  fraits,  rents,  profits,  emokments,  and  duties  wbateomever,  pa- 

<  taining  or  belonging  to  the  kirks.'  By  a  precept  from  Cliancery 
granted  by  King  James  VI.,  on  11th  June  1018,  proeeedii^  upon 
the  narrative  of.  the  said  act  of  Parliament,  and  in  terms  thereol^ 
hb  Majesty  mortified  and  disponed  to  the  College  of  Gkugow,  and 
the  professors  and  members  thereof,  and  their  succesaovs,  tb€  said 
two  kirks  and  revenues  thereof,  which  are  thus  deeeribed  in  the 
precept:  ^  Totam  et  integram  prsedictam  ecclesiam  de  Kittiride 

<  rectoriam  et  vicariam  ejusdem  ad  antiquo  nuncapat  dicL  caoto^ 

*  nam  de  Glasgow  nee  non  totam  et  integram  predictam  eedesiam 

*  de  Renfrew  rectoriam  et  vicariam  ejusdem  cum  lotegris  oeasubus 

*  firmis  decimis  deeimisqne  garbalibos  magnis  et  minutia  fruetibus 

*  redditibus  proficuis  emolumentis  et  divenris  quibuscuoqae  ad  dio- 

*  tas  ecdesias  spectan.  et  pertinen.'  The  precept  also  oontaioed  a 
clause  of  novodamus,  disposing  anew  to  the  College  and  professiMS 
thereof,  and  their  successors,  the  said  kirk  of  Kilbride  and  revenues 
thereof,  as  before  described,  along  with  the  town  and  lands  <rf 
Kirkton  and  Kilbride,  anciently  belonging  to  the  Chanterie  of 
Glasgow.  On  this  precept  the  College  was  infeft  on  the  2d  of 
February  1620.  In  1621,  an  act  of  Parliament  was  passed,  by 
which  the  grants  and  statutes,  among  others  that  of  1617,  already 
referred  to,  annexing  the  teinds  and  other  privileges  of  the  kirks  ef 
Kilbride  and  Renfrew  to  the  patrimony  of  the  College  of  Glasgow, 
were  rescinded  and  annulled.  By  a  charter,  dated  28lk  Jane 
1680,  King  Charies  I.  granted  to  the  College  of  Glasgow  the 
church  of  Kilbride  and  that  of  Torrance  annexed  thereto,  and 
^  omnes  et  singulas  decimas  garbales  aliasque  dedmas  tam  reoMie 

*  qnam  vicarie  dictarnm  ecclesiarum  sen  parocbiarum  de  Gofao, 
'^  Renfrew,  Kilbryd,  Torrance  et  Dalzell,  et  dictas  decimas  viearie 

<  diet  ecclesiae  de  Colmonell  in  Garrick,  mansiones  maneriei  loca 

*  domes  edtficia  hortos  pomarie  terras  ecelesiasticas  censae  fimas 
**  canas  cnstnmas  divorias  et  universnm  patrimoirinm  earandeas  ad 

<  easdem  pertinen.  et  juste  spectare  valen.'  By  act  of  Pariiament 
1633,  which  was  stated  by  the  defenders  to  be  a  private  statutif, 
and  which  ought  therefore  to  have  been  produced,  the  act  1621 
was  repealed. 
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fai  1637,  the  punoere  brought  the  present  action  of  ValQation  of  19  Feb.  I83D. 
their  teinds,  libdliDg  ou  the  acU  of  Parliament  1633,  e.  17  and  19,  ^^^^^ 
and  1690,  e.  80,  whereby  power  was  conferred  on  the  Coaimis-  Glasgow  o. 
lionera  of  Teiods  to  value  and  cause  to  be  valued  whatsoever  ^^^jj^^J^n  ^^ 
teinds,  great  and  small,  parsonage  and  vicarage,  within  this  king-      — --  * 
dom,  which  were  then  unvalued,  and  setting  forth,  that  conform  to  ^^"^*^^^ 
act  of  Parliament,  dated  28th  June  1617,  and  to  preeept  from 
Chancery,  dated  11th  June  1618,  in  their  favour,  and  instrument 
of  sasine  following  thereon,  dated  2d  February  1620,  the  pursuers 
are  titulars,  an^  have  always  possessed,  braicked  and  enjoyed,  inter 
alia,  all  and  liaiU  the  kirk  of  Kilbride,  called  of  old  the  Chanterie 
€(f  Glasgow,  lying  within  the  diocese  of  Glasgow,  with  the  baill 
mfflUs,  farms,  teinds,  teind-sheaves,  small  teinds,  fruits,  rents,  pro- 
fits^ enolmoMOts  and  duties  whatsomever,  pertaining  or  belonging 
lothe  said  kirk,  and  comprehending,  inter  alia,  the  teinds  of  the 
feHewii^  iands^  viv.  the  lands  of  Threepland  and  the  lands  of 
Hlgli  Aliemtoeks,  and  the  pertinents,  belonging  to  the  defenders, 
the  Right   Honourable  Earl  of  Eglinton,  or  to  hia  trustees  ap* 
|iointed  by  the  deceased  Hugh,  Earl  of  Eglinton ;  that  the  lands  of 
Threepknd  were  let  at  an  yearly  rent  of  L«212,  besides  certain 
other  prestations,  and  those  of  High  Allerstocks  were  rented  at 
L.110  yearly ;  and  on  the  allegation  that  the  teinds  of  these  lands 
were  still  unvalued,  the  summons  concluded  for  a  valuation  there- 
of, conform  to  the  foresaid  acts  of  Parliament. 

With  regard  to  the  lands  of  Threepland,  the  pursuers  averred 
and  ofereA  to  prove,  that  the  teinds  thereof  had»  for  upwards  of  a 
century,  been  paid  to  them  as  the  undisputed  titulars  of  the  kirk  of 
Kilbride,  to  which  they  belonged,  at  certain  agreed  rental  bolls, 
latterly  yielding  from  L.2,  5s.  to  L.5,  15s.  sterling  yearly.  This 
payment  was  regularly  made  till  1803,  aince  which  time  it  has  been 
entered  in  their  accounts  as  a  debt  due  to  the  College.  In  1803, 
1804  and  1805,  the  pursuers,  finding  that  they  received  less  than 
the  true  teind,  executed  inhibitions  against  the  heritors,  and  there- 
after refused  to  take  the  amount  of  the  old  composition,  which  was 
qvite  inadequate.  They  further  alleged  that  these  lands  were  con- 
nected with  and  adjacent  to  those  within  the  parish  of  Kilbride,  and 
that  in  some  old  maps  they  were  laid  down  as  in  the  county  of 
Lanark*  In  a  process  of  valuation  brought  by  the  late  Lord  Eglin- 
tai  aboat  twenty-five  years  ago,  these  lands  were  specially  and 
pnrposely  omitted  in  the  decree.  In  the  locality  of  the  parish  of 
Eaglesliam  in  1832,  the  defenders  produced  an  extract  of  this  de- 
cree, and  no  stipend  at  present  is  paid  to  the  minister  of  that  parish 
for  these  lands ;  but,  on  the  contrary,  in  all  augmentations  and  lo- 
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19  Feb.  1839.  calities  of  the  parish  of  Kilbride,  the  teimb  tbeteaf  are  loisikd  a^ 

^^^V^^    on  for  the  stipend  of  the  minister  of  Kilbride. 

GUngoVv.  With  regard  to  the  lands  of  AUerstocks,  the  pamsers  nndertDol[ 

£«H  of  to  prove  that,  for  more  than  a  centory  prior  to  1804,  the  teinds  had 

_  '     '  been  regularly  paid  to  them ;  but  as  the  amoant  waa  much  leas  tfaaa 

Narrative.       their  real  value,  inhibition  had  also  been  used  against  the  ptoprietsr 

of  these  lands,  and  in  consequence  no  payment  has  since  been  made 

to  the  pursuers. 

Separate  defences  were  given  in  for  the  trustees  and  the  £ad^ 
who  denied  the  statements  of  the  pursuers,  and  averred  thattbe 
parish  of  Kilbride  was  situated  in  the  county  of  Laaaik;  that  thej 
had  right  to  the  teinds  as  patrons  and  titulars  of  the  parish  of  Eagki^ 
ham,  (county  of  Renfrew,)  within  which  the  lan^  of  Threepfand 
lie,  in  virtue  of  the  above  titles  in  their  fevour,  and  these  hoidl 
were  never  held  to  belong  to  the  parish  of  Kilbride^  im  paid  sti» 
pend  to  its  ministers,  and  although  the  defenders,  pitar  to  IdMi 
paid  to  the  pursuers  2^  bolls  of  meal,  this  payment  was  denominated 
rental  bolls,  and  was  not  made  as  teind. 

As  to  Allerstocks,  the  Earl  stated  that  they  had  originally  beca 
feued  out  with  a  right  to  the  teinds,  and  had  been  traoaoiitted  with 
that  right  to  and  possessed  by  him  for  more  than  the  preacriptive 
period,  and  no  payment  had  ever  been  made  to  the  CoU^e  for  the 
teind  thereof. 

The  defenders  further  maintained,  that  the  pursuers  had  not 
produced  a  sufficient  title  to  the  titularity  of  Che  teinds  of  the  pa* 
rish  of  Kilbride,  (to  which,  at  the  utmost,  their  claim  mnat  be  limit- 
ed,) because  the  statute  1617,  and  consequently  the  aubseqaeut 
investiture  in  1620,  (on  which  alone  the  claim  in  the  summons  was 
founded,)  had  been  rescinded  by  the  statute  1621.     A  new  Crown 
charter  had  been  granted  in  similar  terms  in  fiivour  of  the  pnrsoers 
in  1630,  and  in   1626,  a  contract  was  entered  into  between  the 
Archbishop  of  Glasgow  and  the  parish  of  Kilbride  and  Terranoe, 
whereby  these  churches  were  united  to  the  College.     The  Crown 
charter  of  1630  and  this  contract  of  1626  were  ratified  by  thesta* 
tute  1633,  which  rescinded  the  act  1621,  which  had  rescinded  the 
act  1617,  and  investiture  of  1620;  but  of  this  investtture  there  was 
no  express  ratification  by  the  statute  1633,  and  the  defenderii  in 
consequence,  pleaded  that  it  could  not  be  founded  on  as  a  aiibsistuig 
investiture,  or,  at  all  events,  the  summons  should  have  libelled  on 
the  only  competent  title,  namely,  the  charter  of  1630,  aod-oontiact 
of  1626,  and  the  act  1633,  which  ratifies  these. 

Pursuert*  The  pursuers  pleaded — 1.  The  teinds  of  the  lands  of  Threephuid 

and  Allerstocks  belong  to  the  parish  and  church  of  Kilbride ;  and 
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m  titiibBS  of  ikefmrisb,  the  College  of  Glasgow  are  entitled  thereto,  10  Feb.  1839. 
and  to  porsae  a  valuatioii  thereof     2.  The  teinda  of  Threeplajid     ^^^V*^^ 
and  AlierBfeoekt  haTiog  been  poeaeseed  for  much  more  than  a  cen-  gi^Vo. 
tary  by  the  College  of  Glasgow^  in  virtue  of  their  title  to  the  teinds  £ari  of 
of  Kilbride^  their  tigbft  iaeompleted  by  prescription,  and  cannot  now  '^  °^°'  ^^* 
•be  dialkiiged. 

The  defenders  pleaded —  I.  The  action  is  incompetent.  The  Defenden* 
punts  in  diapate  between  the  parties  relate  to  a  right  of  property  ^^ 
which  ought  to  hare  been  tried  in  a  declarator,  and  cannot  be  com- 
petently raised  in  a  process  of  valuation.  2.  The  defenders  have 
vested  itt  then  a  complete  feudal  title  to  the  titularity,  and  the 
tsiods  ef  the  pariah  of  Eagleabam,  including  the  teinds  of  Threep- 
land,  which  are  situated  within  that  parish.  3.  The  pursuers  have 
acquired  no  right,  either  by  express  grant  or  by  prescription,  to  the 
lefaids  of  the  lands  of  Tbreepland* 

The  Lord  Ordinary  (21st  December  1838)  pronounced  the  fol- 
lowiog  interioetttor : 

*  The  Lord  Ordinary  having  beard  counsel  on  the  record,  and  Lord  Ordi- 
thereafter  ONide  avtsandum  and  considered  the  process,  finds,  that  |||^|^r!°^^^' 
the  poiauers  have  set  forth  in  the  summons  a  sufficient  title  to 
pursue  the  present  action,  if  it  shall  be  proved  that  the  teinds  of 
the  defenders'  lands  really  were  comprehended  in  the  recent  grant 
eooflrmed  by  statute,  which  i»  now  libelled  on ;  repels  the  objec- 
tions to  the  competency  of  ascertaining  by  proof  in  the  present 
■etion  of  valuation,  whether  the  teinds  of  the  defenders'  lands 
eoBpreheDded  in  the  pursuers'  grant,  and  have,  as  is  alleged, 
paaaeased  by  the  pursuers  as  grantees  for  a  period  beyond 
the  Memory  of  man :  Therefore,  before  farther  answer,  and  with 
a  view  tf»  prepare  the  case  for  a  decision  on  all  points,  grants  the 
pumnen  a  proof  of  the  allegations  in  their  condescendence,  and 
ako  of  the  annual  value  of  the  lands  and  teinds  as  set  forth  in  the 
aammon%  and  grants  the  defenders  a  conjunct  probation,  as  well 
as  a  proof  of  their  own  allegations  in  their  statement  of  facts,  and 
fer  that  pnrpese  gmnts  commission  to  the  judge  ordinary  of  the 
boirada,  whom  failing,,  to  James  Crawford,  Esquire,  advocate,  to 
Jtabe^the  proofs  the  party  leading  the  same  giving  eight  days'  pre- 
viooonotieaof  the  time  and  place  to  the  opposite  agent,  and  grants 
diligenoe  against  witnesses  and  havers,  to  be  reported  the 
day  of  next.' 

Note* — <  The  points,  in  so  far  as  now  decided,  do  not  appear  to  Note. 
be  attenkd  with  any  difficulty.    Ist,  As  to  the  title,  it  is  thought 
the  punuers  have  set  forth  their  title  with  all  the  accuracy  that 
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Note. 


can  be  required.  They  set  forth  (printed  summoiis,  lop  of  p.  %) 
the  original  statute  in  1617,  by  which  they  got  a  grant  of  the 
teiods  of  the  kirk  of  Kilbridei  and  the  diacter  asd  saiiae 
following  thereon,  which  is  a  subsistinff  investiture,  and  it  is  sup- 
posed  the  only  feudal  title  of  the  pursuers.  Having  done  this, 
and  averred  possession^  the  examplification  of  the  title  is  oomplele. 
It  was  quite  unnecessary  for  the  pursuers  to  notice  in  their  libel 
the  act  168d»  as  it  only  abrogated  an  act  in  1621,  reseiadiiig  the 
grant  of  1617,  so  that  the  effect  of  the  act  1633  was  merely  te 
restore  the  pursuers'  feudal  title,  and  preserve  it  in  force  no^ 
withstanding  the  intermediate  and  temporary  extinctbo.  24,  It 
seems  equally  clear  that  the  present  is  a  oompetent  and  auitaUe 
process  (though  necessarily  brought  before  the  CemraitBion  of 
Teinds)  for  inquiring  whether  the  teinds  of  the  defenders'  bunA 
really  fall  within  the  pursuers'  grant.  The  latter  avers  Botesly 
present  but  constant  and  continuous  possession  from  1617  Aofwnt 
wards.  In  such  a  case,  the  Lord  Ordinary  has  no  idea  that  a  de- 
clarator is  necessary  here  to  ascertain  the  pursuers'  right,  more 
than  in  any  other  case  of  the  most  ordinary  occurrence  in  the  Teisd 
Court.  A  defender  cannot  stop  a  valuation,  and  drive  a  psmst 
into  a  declarator,  merely  by  denying  that  his  lands  fall  withi»  t 
relevant  title  libelled  on,  and  said  to  have  been  followed  by  long  pos** 
session.  From  the  very  nature  of  the  case,  the  feet  as  to  the  na*- 
ture  and  extent  of  the  pursuers'  right  falls  to  be  investigated  in 
this  process,  as  an  incidental  inquiry  necessary  and  unavoidable 
when  the  conflicting  allegations  of  the  parties  require  it' 
The  trustees  reclaimed. 


Opinioo  of 
Court. 


Lord  Mackenzie, — I  wish  to  know  if  the  rechiimers  on  their  pert 
offer  or  intend  to  bring  a  declarator  that  these  lands  do  not  Ml  wWiia 
the  grant  to  the  College. 

A,  Anderson. — We  do  not  think  it  necessary  for  us  to  do  so,  as 
we  consider  our  objection  to  be  well  founded. 

Dean  of  Faculty,  fHope.J — The  objection  of  the  defenders  ii 
merely  to  the  action  and  not  to  the  title.  In  these  old  titles  die 
names  of  the  lands  are  very  seldom  specified,  and  they  oentaiit 
merely  a  grant  of  the  kirk,  with  the  teinds,  parsonage  and  vicarage, 
thereof.  This  is  quite  sufficient,  and  is  indeed  the  oldest  style  in 
which  the  right  of  teinds  is  conferred  on  the  titular.  It  is  of  ne 
consequence  in  what  modern  parish  the  lands  out  of  which  the  teisd 
is  paid  are  situated,  although,  doubtless  the  minister  of  that  perah 
may  claim  on  them  if  his  modified  stipend  is  not  paid ;  but  it  was 
in  olden  times  unnecessary  to  specify  the  lands,  as  the  division  into 
parishes  was  then  unknown,  and  the  teind  lands  often  lay  in  diffe- 
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rent  and  distant  parte  of  the  country.  The  objection  of  the  defenders,  19  F«b.  1839. 
that  tbe  porsners  should  ha^e  raised  a  declarator,  is  untenable  in  re*    ^'^'^V^^ 
spcct  at  the  rigrfata  set  forth ;  but  it  was  the  duty  of  the  defenders  to  Qi^goVt;. 
bring  sudi  an  action,  and  if  in  a  process  of  valuation  the  point  of  right  Earl  of 
is  incidentally  dieossed,  the  Court  must  have,  as  in  localities,  a  power    ^'°*^' 
to  extricate  the  question.  Opinion  of 

A*  Anderson^  in  reply — The  only  power  competent  to  the  Court, 
as  Commiasioners  of  Teinds,  in  such  an  action,  is  to  judge  of  and 
determine  the  valuation ;   but  our  objection  is  not  so  necessarily 
coaaected  with  that  question  as  to  warrant  the  Court  in  proceed- 
ing m  this  process.     In  the  case  of  adjusdng  a  locality  between  over 
and  under  paying  heritors,  if  any  one  heritor  objects  that  he  is  not 
boood  thereby,  the  matter  being  one  of  patrimonial  interest,  must 
be  determined  by  the  Court  of  Session,  as  the  Court  of  Teinds  has 
no  power  to  judge  of  questions  of  relief  or  repetition.     See  Listen 
V.  Lord  Lynedocfa,  Jan.  28.  1836,  D.  B.  8f  M.  ziv.  874. 
Lord  Mackenzie, — That  is  not  a  case  in  point. 
Lord  Gillieo. — Why  do  not  the  defenders  bring  their  action  of 
dedamtor  ?  I  never  understood  that  from  the  beginning  of  the  ar- 
goment    What  harm  can  it  possibly  do  them  to  have  the  pursuers' 
teiads  valued  ?  I  am  of  opinion  that  the  interlocutor  of  the  Lord 
Ordinary  is  right.     The  College  of  Glasgow  bring  a  process  of 
valaation  of  their  teinds,  and  they  produce  an  ex  facie  good  and 
valid  title.     The  defenders  in  that  action  say  that  they  are  the  titu- 
lars of  these  teinds ;  but  that  is  no  reason  why  we  should  not  pro- 
ceed in  the  process  of  valuation.     Let  the  defenders  bring  their  ac- 
tion of  declarator  if  they  think  fit;  but,  in  tbe  meantime,  I  think  we 
should  go  on  to  have  the  teinds  valued,  which  is  one  of  the  duties 
wlidi  have  specially  been  devolved  upon  us  by  the  Legislature  as 
Coouaissiooers  of  Teinds.     On  the  whole  I  concur  with  the  Lord 
Ordinary,  and  that  for  the  reasons  which  he  has  stated. 

Lord  Maekenzie."^!  am  of  the  same  opinion.  If  the  reclaimer 
had  offered  to  bring  a  declarator  of  his  right  of  teinds,  and  had  po- 
sitirely  and  distinctly  averred  that  the  parson  of  the  parish  of  Eagles- 
Ittm  had  had  possession  of  and  actually  drawn  these  teinds,  and 
that  he  the  reclaimer  had  afterwards  the  same  right  as  coming,  in 
lien  of  the  parson,  and  the  teinds  had  been  properly  marked  as  such, 
aadhe  had  established  his  right  to  them  as  titolar,  no  doubt  we 
would  require  to  stop  this  process  of  valuation  ;  but  not  only  is  there 
an  entire  want  of  any  such  proof,  or  even  offer  of  proof,  but  there 
is  no  averment  even  to  that  effect  on  tbe  record.  The  Collie 
Bbel  on  a  competent  grant,  and  they  make  averments  (rf  possession 
of  the  teind  for  upwards  of  a  century,  and  there  is  an  admission  that 
payment  of  some  kind  or  another  have  been  made  to  them  as  far 
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19  Feb.  1890.  bttck  M  it  18  ne^Mstary  to  go ;  and  are  we  to  stop  tbfc  prema  of  n- 
laation  merely  because  the  defenders  do  not  adoiit  tbe  right  of  the 
ponmers,  and  only  say  that  the  lands  are  not  wMiin  the  grant? 
Why,  if  this  were  allowed,  all  or  at  least  a  great  many  proeesMi  of 
▼aloatlon  might  be  stopped.  I  think  therefore  we  should  allow  the 
proof.  There  most  be  teinds  somewhere,  and  they  most  belong  to 
some  body ;  and  in  the  exercise  of  a  sound  discretion,  I  think  wo 
ought  to  sustain  the  title  as  sufficient  for  this  process^  and  allow  the 
proof  granted  by  the  Lord  Ordinary. 

Ldird  PresUenL — I  am  of  the  same  opinion. 

Ziord  Corekause  was  absent 

The  Court  accordingly  adhered* 


College  of 
Gtasgovr  v, 
£arl  of 
Eglinten,  &c. 

Opinion  of 
Court. 


Judgment. 


Lord  Ordinary  Cunitighame. 
JR.  StHoirton, 
Teind  CUrk. 


Act.  Dean  o/Fac  {HcpeJ)  Alt.  A. 

J,  G,  Hopkirk,  W.  S.  and  Tod  f  HiB,  W.  S.  Ageoii. 

c.  aiL 


SECOND  DIVISION. 


No.  LXXXIV. 


19/A  February  1839. 


JEAN  HARVIE 
against 

JAMES  INGLIS. 

Marriage. — Proof. — Courtship. — In  a  declarator  of  marriage^ 
a  proof  allowed  before  answer  as  to  the  relevancy ^  of  facts  and 
eireumstances  of  the  nature  of  courtships  and  importing  a  promm 
oragreement  and  engagement  to  marry  ;  but  on  admsing  the  proofs 
defences  sustained^  m  respect  that  there  was  no  evidence  of  an 
honourable  courtship  with  a  view  to  marriage. 


Kinmtiye. 


This  was  an  action  of  declarator  of  marriage  and  adherencci  or 
alternatively  for  damages  on  account  of  seduction. 

The  pursuer  averred  that  she  and  the  defender  were  in  the  nne 
rank  of  life,  had  been  acquainted  with  each  other  from  inbncy,  and 
had  attended  school  together;  that  shortly  after  her  leaving  sehool,aiid 
for  seven  years  preceding  the  date  of  this  action,  die  defender  paid 
his  addresses  to  her,  and  requested  her  consent  to  become  hM  wife 
whenever  he  should  be  in  a  situation  to  marry ;  that  in  1881,  1882 
and  1883,  he  was  in  the  habit  of  visiting  at  the  house  of  the  pursoer's 
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fi^^.fdh^H^ !#: ^iMxec^i^d as  her  lover,  aqd  l»tti^)y  as.ber^i^  l^ v^  i^^ 
«fptNl:]mb9Ui4  llfim^  futker  and  molber  aad  Qtix&9 ;  tbat  vaimis  j^^l^^j^^^T^ 
fffmti^Wfe^^  naide^y  (h«  defeiider  to  the  pimuer  duiii^  bie  court-  ingiis. 
<bi)^Md^  eoanwHoated  hU  iotention  of  inarryiiig  bier  to  various  ^,^!^ve. 
fmmi  that  di^X  dim  period  tbe  puray^t  ai»d  defeader  aMeaded 
difimiat  baUa  and  <^er  parget  as  *  kd  and  laai^'^that  is,  eogsged 
psr«M|%  feid  ivere  gfpaially  known  in  the  country,  and  the  8ulit)oot 
«!  o|d«|Rry  jrepoftas^sQcb ;  that  on  the  fsitk  of  this  eourtship  aad 
proiDiies  of  marriagCi  the  defendert  in  Septeiaber  183d,  preTailed 
apcm  the  pursuer  to  allow  him  access  to  her  bed,  aad  had  «arnal 
eooaection  with  her ;  and  that  the  pursuer,  faaviog  beoQine  pi^egnant, 
urged  the  defender  to  acknowledge  his  marriage  publicly,  and  that, 
io  eoDsequence  of  her  remonstrances,  he,  on  various  occasions,  ad« 
iikled  tteit  he  had  promised  her  marriage. 

Tbe  defender  admitted  bis  connection  with,  and  the  pregnancy 
ef  the  pursuer ;  but  denied  that  he  had  ever  courted  her  with  a  view 
to,  or  promised  her  marriage.  He  objected  to  the  relevancy  of  the 
facts  and  cireamstances  averred  by  the  pursuer  to  constitute  mar- 
riagc* 

Tbe  Lord  Ordinary  pronounced  this  interlocutor,  (4th  July  1885,) 
adding  the'annezed  note : 
'  Ijhe  Lqi^  Qfidinary  having  resumed  consideration  of  the  de*  Lord  Ordi- 

*  bate,  with  the  closed  record  and  whole  process,  repels  the  objcc-  "^"jj^^"**^ 

*  don  stated  by  the  defender  to  the  relevancy  of  the  pursuer's  seve- 

*  lal  averments  on  the  record,  and  finds  that  there  is  in  the  said 

*  record  a  relevant  and  sufficient  aOegi^tioa  of  the  constitution  of 

*  marriage,  by  a  substantive  promise  or  agreement  and  engagement 
Vto  jaasry,  and  by  copula  foilowiog  on  the  faith  of  such  promise  or 

<  eDgsgeiaeiit ;  and  before  farther  answer,  finds  the  pursuer  en- 

*  dtli^l  to  have  tbe  judicial  examination  of  the  defender,  and  ap- 

*  poii^s  tbe  cause  to.  be  enrolled,  that  parties  may  explain  where 
Vtupd  at.what  time  they  propose  soch  examination  to  prooead/  . 

Note.—'  The  case  of  Grierson,  26th  Nov.  17d5»  {MifT.  12,398,)  Note. 
^  has  always  been  understood  to  have  settled  that  proof  of  a  mutual 

*  purp^se,^  agroevBei^t  or  eagageiiien t  to  marry,  de  futuro,  is  M  kas^ 

*  equivalent  to  a  proof  of  a  promi9e  to  marry,  apd  indeed  inq>iies 
^  tb^  ejostcttce  of.aaah  a  promise,  and  a  good  deal  more.;. and firom 

*  tlMS  it  oeoessarily  follows  that  fact$  qjkL  fiircumsfMnai$  clearly  ion 

*  porting  sacd^  a  pur|M)se  and  agreement  may  be  proved,  pr^t  de 

<  jore^  thougli  a  inexe  proouse.jn  words  could  ojoly,  be  estabH»bed 

*  scripto  vsl^  jii^aiaento*  .  Both;  points  .are  determined  m.that  If#d« 
'  iog  eaa%  i|nd  havio  beaa  taken  for  granted  in  a  variety  of  ,sujlrser 
^  qoent  cases,  and  in  none  more  fully  and  deliberately  than  in  that 
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Inglis. 

Note. 


remarkable  one  of  Honeyman,  since  aflBrmed  in  the  House  of 
Lords.     (See  5  Wilson  ^  Shawy  Appeal  CaseSf  134.) 

<  The  objection  to  the  latitnde  taken  as  to  time  and  place  is 
pretty  well  answered  by  reference  to  the  length  of  time  during 
which  the  open  courtship  for  marriage,  and  the  occasional  admis- 
sions of  a  matrimonial  engagement,  continued  to  be  exhibited  in 
a  narrow  circle  of  society.  If  the  case  were  to  be  decided  by  a 
jury  at  a  single  sederunt^  the  defender  might  no  doubt  be  aerioosly 
prejudiced  by  so  great  a  latitude.  But  the  diets  of  probation  be- 
fore  the  Commissaries  are  not  peremptory,  and  a  reasonable  tine 
is  always  allowed  to  the  defender  after  the  pursuer's  proof  is  eon- 
eluded. 

<  It  seems  quite  reasonable  that,  in  such  a  case,  the  defender 
should  be  subjected  to  a  judicial*ezamiaation,  the  record  ben^ 
now  dosed.' 

The  defender  reclaimed^  and  cases  were  ordered  by  the  Coort 


Pursuer's 
Picas. 


The  pursuer  pleaded — That  a  promise  of  marriage  may  be  proted 
verbally,  and  may  be  inferred  from  facts  and  circumstances ;  that 
any  thing  in  act  or  word  which  is  equivalent  in  signification,  or 
may,  by  fair  Interpretation,  be  construed  into  a  promise  of  marriage, 
must  be  held  equivalent  to  an  express  prombe  as  to  its  offset  in 
constituting  marriage ;  and  that  a  protracted  courtship,  with  a  view 
to  marriage,  is  of  itself  su6Scient  to  establish  the  presumption  of  a 
promise  having  been  made,  and,  when  followed  by  concubitus,  con- 
siitutes  marriage ;  Enk.  i.  6.  4;  Campbell  i?.  Honeyman^  9th  July 
1830,  and  dd  March  1831,  in  House  of  Lords,  5  w/ff  S.  139; 
Smith  V.  Grierson,  27th  June  1755,  Mar.  12,891 ;  White  v.  Hep^ 
bum,  18th  Nov.  1785,  Mor.  12,686;  Cameron  v.  Cameron,  3d 
Mardi  1814,  not  reported;  Ferguson  v.  M*Lymont,  26Ui  Nor. 
1818;  Stewart  v.  Lindsay,  2d  July  181  & 


Defender's 
I'leas. 


The  defender  pleaded — That,  1 .  By  the  law  of  Scotland  Ch^e 
are  just  three  modes  in  which  marriage  juay  be  constituted;  (1.) 
By  de  prsesenti  ponsent;  (2.)  By  habit  and  repute^  from  which  de 
prsesenti  consent  is  inferred;  and,  (3.)  By  espousab,  or  mutual 
promises  of  marriage,  followed  by  copula,  on  the  &ith  of  sudi  es- 
pousals ;  but  courtship,  followed  by  copula,  is  not  to  be  held  ss  a 
mode  of  constituting  marriage,  or  as  equivalent  to  a  promise^  or 
having  any  relevancy  whatever,  except  to  the  effect  of  inferring 
damages  for  seduction;  Stotr,  i.  4.  6;  Ersk.  i.  6.  5  and  3;  Dsl- 
rymple  v.  Dalrymplci  2  Haggart^  17;  Voety  23.  1.  1 ;  1  HebL  ai 
Pand.  457 ;  Dirletm^  voce  Sponaalia  ;  1  Bank.  106 ;  Campbell  aod 
Smithy  ut  supra.    2.  A  promise  of  marriage  cannot  be  estaUidied 
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by  bete  and  airounutances,  aad  proved  prout  de  jure.    There  mast  19  Feb.  18S9. 
either  be  writingi  or  if  no  writing,  reference  to  oatbt  in  wkich  case    ^"^^y^*^ 
ajadieial  examination  is  ineompetent;  Siair,  i.  10.  4lind  9;  Ersk.  i^^^' 
It.  2*  19  and  20,  and  i.  6.  3;  1  Bank.  106,  §  3;  BelTs  Prime    — 1 
}  1515,  1618;  Sim  v.  Miles,  20th  Nor.  1829;  Barclay*  5th  July  ^^^^'^ 
1611,  S/otr,  i.  4.  6;  Cockburn  v.  Logan,  19th  July  1670,  Mor. 
12,886;  Castlelaw  o.  Agnew,  15th  Aug.  1717,  2  Hoffpartj  App. 
95;  Kennedy  v.  Campbell,  19th  June  1751,  5  Brcmin  Sup.  789; 
Pennicook  v.  Grintott,  15th  Dec.  1752,  Mor.  12,677;  M«Kie  v. 
t'erguson,  1782«  1  Dow^  170;  Inglis  v.  Robertson,  dd  March 
1786;  Edmonston  v.  Cochrane,  Idth  May  1804,  Mar.  App.  voce 
Pfocf,  No.  2;  Reid  v.  Lang,  14th  May  1823,  1  S.  App.  Ca.  440; 
Harriey  V.  Crawford,  Idth  Dec  1732,  Mor.  12,388;  Linning  v. 
Hamilton,  14th  Dec.  1748,  Mor.  13,909;  Forbes  v.  Countess  of 
Stmtbmore,  27th  Feb.  1 750 ;  Miller  v.  Tremamando,  29th  Jan. 
1771,  Mor.  12,895;  M^Innesv.  More,  Feb.  1786;  Low  v.  Allar* 
dyoe,  1794,  not  reported;  Kennedy  v.  Macdowall,  FergusMn^  Con-- 
tut.  Imd,  163;  Meikle  v.  M«6ee,  1820. 

At  advimng,  on  11th  Febroary  1886,  the  Court  were  ei]|ually 
difuled  as  to  the  relevancy  of  the  pursuer's  averments.  Lords 
JiiStice-Cletk  and  Meadowbank  considering  them  relevant,  but 
Lords  Olenlee  and  Medwyn  being  of  a  different  opinion.  Addi- 
tiMial  eases  were  ordered  to  be  prepared  and  to  be  laid  before  the 
whole  Coart.  All  the  consulted  Judges,  except  Lord  Cockburn,  Opinion  ot 
(▼it.  Lords  President,  Gillies,  Mackenzie,  Corehouse,  FuHerton,  ^^'"''^ 
Moncreiff,  Jeffrey  and  Cuninghame,)  were  of  opinion  <  that  a  proof 
'  OQght  to  be  allowed  in  this  case,  before  answer,  as  to  the  relevancy 
^  of  the  pursuer's  averments  in  the  record.' 

Lord  CoekbutfCs  opinion  was  as  follows :  I  am  of  opiAion,  1^ 
That  the  pursuer's  statements,  particularly  in  her  revised  conde- 
scendence, are  not  relevant,  and  consequently,  that  the  defender 
ought  to  be  aasevl^ied ;  2dly^  That  though  they  were  relevant,  the 
tsgagement  on  which  the  action  rests  can  only  be  proved  eeripto 
tei  jtraraento  of  the  defender,  and  consequently,  that  that  part  of 
tbe  Lord  Ordinary's  intefrlocutor  which  subjects  him  to  judicial 
examination,  or  tends  to  recognise  any  other  mode  of  proof,  ought 
to  be  altered. 

i^rjf,  It  is  dot  easy  to  imagine  a  less  satisfactory  mmmons.  As 
originally  framed,  it  set  forth  copula,  preceded  by  the  £scts,  that 
Ae  defender  <  paid  his  addresses  to  the  pursuer,  professing  the 

*  most  sincere  esteem,  love  and  regard  fot  her,  and  bis  desire  to 

*  marry  her,  which  he  often  repeated,  prommrtff  toith  t/ie  fnost  so- 
'  lemn  oMierlums  that  he  would  nmrry  her,'  and  that  she  yielded 
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19  Feb.  1839.  *  in  consequGDce  of  these  solemn  promises*  This  was  the  comoioo 
case  of  a  direct  verbal  engagement  for  a  future  marriage ;  bat  the 
simplicity  of  the  original  summons  was  destroyed  by  a  long  amend- 
ment, the  exact  import  of  which  it  is  very  difficult  to  ascertain.  It 
repeats,  or  rather  implies,  that  there  had  been  a  promise  in  the 
usual  sense  of  this  word ;  but  it  also  rests,  or  seems  to  rest,  the  case 
on  the  facts,  that  the  defender  had  ^  intentions '  of  marriage :  that 
it  was  ^  generally  known  in  the  country^  and  thp  subject  of  ordinarjf 

<  report,  that  the  defender  .was  courting  the  pursuer j  and  was  to  be 

*  married  to  her ;'  and  that  ^  by  his  constant  attention  and  undisguised 

<  courtship,  and  by  his  declarations  of  affection  and  open  avowal  of 

*  his  promises,  and  his  intention  to  fulfil  them,  and  by  repeated  re- 

<  quests  that  she  would  be  his  wife,  he  gained  the  pursuer's  affeo> 

*  tions.'     A  second  amendment  states,  that  she  yielded  *  upon  the 

*  faith  of  the  promises  and  courtship  aforesaid;'  and  then,  a  third 
one  asserts  that  the  marriage  was  constituted  by  ^  avowed  and  pub- 

<  lie  courtship,  a>s  well  as  by  promises  of  marriage,  followed  by  sexual 

*  intercourse.'  There  is  thus  a  constant  distinction  kept  up  between 
what  she  calls  the  courtship  and  the  promise,  though  it  be  difficult 
to  detect  her  in  any  preference  of  the  one  to  the  other,  as  the  foun- 
dation of  her  demand,  and  when  the  exact  import  of  all  diis  comes 
to  be  explained  in  her  revised  condescendence  and  plea,  the  same 
difficulty  continues.  It  is  impossible  to  discover  whether  she  means 
to  rely  on  the  direct  ordinary  promise,  or  on  the  implied  one,  which 
is  said  to  be  involved  in  what  is  termed  the  courtship,  or  on  both. 
Her  plea  is  expressed  as  if  it  had  been  purposely  meant  to  restrict 
her  to  no  particular  ground  of  action. 

In  so  iar  as  her  case  is  rested,  not  on  any  immediate  and  spedfic 
agreement,  but  on  that  sort  of  constructive  promise  said  to  be  im- 
plied in  the  defender's  general  conducti  I  have  the  utmost  difficulty 
in  reeognising  any  such  promise  as  the  basis  of  a  marriage.  I  am 
aware  that  there  are  a  few  cases  in  which  it  has  apparently  been 
dealt  with  as  sufficient ;  but  the  point  cannot  be  considered  as  ha- 
ving been  formally  decided.  The  case  of  Stewart  against  Lindsay 
seems  to  have  gone  furthest  in  favour  of  it,  and  I  very  humbly 
think  that  it  went  far  enough.  It  is  repugnant  to  the  salutary 
principle  of  the  law,  which  is,  that  the  promise  which*  when  fol- 
lowed by  copula,  constitutes  marriage,  must  be  direct,  substantive 
and  mutual,  so  as  to  amount  to  the  formal  stipulatio  sponsalitia  of  the 
canon  law,  and  that  no  attempt  to  make  out  a  marriage  by  an  m- 
/(?r^n^za/ promise,  deduced  from  a  train  of  conduct,  can  be  supported. 
The  cases  in  which  the  Court  is  supposed  to  have  sustained  mere 
inferential  promises  have  been  well  explained  by  the  defender. 

But,  independently  of  this,  and  assuming  the  sufficiency  of  this 
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constructive  promise,  die  pursuer's  record  seems  to  me  to  contain  19  Feb.  ]8o9. 
no  relevant  averment  of  one  havinti:  been  made  here.     It  sets  fortli     ^**»v"«^ 
circumstances  evincing  intentions  or  desires  on  the  part  of  th^  de-  j^gj^*  ^' 
fender  of  gaining  her  heart  and  hand,  and  of  the  impression  made    -^ 
<m  others  by  what  he  is  said  to  have  done ;  but  even  with  the  ex-  consuiied 
eessive  range  of  time  which  her  statements  include,  there  is  no  Sfof-  Judges. 
ficient  and  precise  averment  of  any  formed  and  mutual  engagement 
to  marry.  ^ 

Second^  I  scarcely  know  any  point  on  which  the  aatborkies  in 
the  law  of  Scotland  are  more  clear,  than  that  all  promises,  but  es- 
pecially those  founded  on  as  the  basis  of  marriage,  are  only  prove- 
able  by  the  writing  or  the  oath  of  the  party  said  to  have  made  th^m. 
Nor  is  this  rule  confined  to  mere  verbal  promises,  leaving  Buch  as 
are  said  to  flow  from  circumstances  to  be  established  like  ordinary 
facts.  It  is  expressly  laid  down  as  extending  to  all  of  what  are 
commonly  understood  to  be  promises^  or  pledges  de  futuro,  as  dis- 
tingnnhed  from  present  and  completed  agreements. 

There  have,  no  doubt,  been  expressions  used  by  judges,  to  the 
indications  of  whose  opinions  the  very  highest  respect  is  due,  of  an 
opposite  tendency;  but  these  were  only  obiter  dicta,  and  not  ne- 
cessary for  the  determination  of  the  questions  in  which  they  oc- 
curred. There  are  several  cases  on  the  other  hand,  in  which  the 
necessity  of  restricting  the  proof  to  the  writing  or  the  oath  of  the 
defender  was  expressly  decided,  and  this  even  when  the  promise 
was  not  verbal,  but  was  to  be  inferred  from  circumstances.  Stewart 
against  Lindsay  is  a  strong  and  recent  example ;  for  the  promise 
on  which  the  defender  was  there  claimed  as  a  husband  was  only 
dedaoed  from  his  conduct ;  yet  it  was  expressly  found,  that  the  facts 
of  that  condnct  could  only  be  ascertained  scripto  vel  juramento  of 
him,  and  accordingly  it  was  only  by  his  examination  on  oath  that 
they  were  reached.  The  whole  course  of  our  decisions  is  adverse 
to  the  competency  of  any  other  proof.  Even  the  case  of  Grierson, 
which  has  sometimes  been  supposed  to  have  fixed  the  admissibility 
of  other  evidence,  when  the  promise  arose  from  facts,  turns  out, 
when  examined,  not  only  not  to  establish  this,  but  rather  to  imply 
the  reverse. 

The  Scotch  law  of  marriage  is  loose  enough  already ;  but  the 
obvious  tendency  of  the  pursuer's  doctrine  is  to  make  it  still  looser. 
The  necessity  of  the  promise  being  formal  and  direct,  and  not 
merely  constructive,  and  the  limitation  of  the  proof  to  two  simple 
and  nnequivocal  descriptions  of  evidence,  present  certain  fair  and 
expedient  obstacles  to  a  species  of  marriage  which  is  peculiarly 
dangerous,  and  being  irregular,  can  never  be  a  favourite  of  the  law. 
The  woman  who  feels  tempted  to  yield  to  a  promise,  or  who, 
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19  Feb.  18S9.  baviiig  yielded,  wishes  to  try  the  adventure  of  aBcribing  her  indit- 
cretion  to  one,  has  always  been  understood  to  be  aware  that  she 
has  nothing  to  depend  upon  except  the  writing  or  the  oonscienee 
of  the  man  she  chooses  to  trust.  But  if  it  be  once  established  that 
it  is  competent  to  extract  an  equivalent  to  a  promise  out  of  a  course 
of  proceeding,  and  that  whenever  the  case  can  be  made  (which  it 
generally  may)  to  assume  this  shape,  all  ordinary  evidence  is  ad- 
missible, it  is  plain  that  the  sphere  of  relevant  claims,  and  the 
chances  of  occasional  success,  are  enlarged,  and  one  of  the  barriers 
of  female  virtue  weakened,  * 


Harvie  v, 
Inglis. 

Opinion  of 

Consulted 

Judges. 


Judgment. 


At  advising,  on  20th  May  1887,  the  Court,  in  conformity  with 
the  opinion  of  the  majority  of  the  Judges,  altered  the  interlocutor 
of  the  Lord  Ordinary,  and  remitted  to  him  to  allow  a  proof  before 
answer  as  to  the  relevancy  of  the  pursuer's  averments.  A  proof 
was  accordingly  taken,  along  with  the  judicial  examinations  of  the 
pursuer  and  defender,  with  which  the  Lord  Ordinary  made  avisan- 
dum  to  the  Court,  The  Court  (Lord  Justice'Clerk  absent)  were 
unanimously  of  opinion,  that,  upon  the  evidence,  the  pursuer  had 
failed  to  support  her  averments, — that  there  was  no  proof  of  an 
honourable  courtship  with  a  view  to  marriage,  but  that  she  had 
been  followed  by  the  defender  with  other  views ;  and  that  (without 
deciding  whether  a  promise  of  marriage  de  prsesenti  could  be  proved 
by  parole  or  not)  there  was  not  sufficient  evidence  of  such  pro- 
mise having  been  made  in  the  present  case.  The  Court  accord- 
ingly sustained  the  defences,  in  so  far  as  they  referred  to  the  con- 
clusion of  declarator  of  marriage. 


Lord  Ordinary,  J^ffrtj^. 
iRuiheifiird,)  Shaw. 
W.  S.  Agenu. 


Act  Dmm  o/Fac.  {Hope,)  Sand/ord.        Alu  SoL-Gol 
Jardine,  Stodart  ^  Fi-aaer,  W.  S.  and  Min  LirnHgwUm^ 
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21«f  FArvary  1889. 


ALEXANDER  CRAIG 

against 

HENRY  M'CULLOCH  and  Oihers. 


Entail. — He  irs-Porti oners. — An  entailed  estate  being  detliMd 
to  the  heirs  of  the  body  of  the  entaUet's  daughter,  tchom  Jm&tgt 
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io  Mb  '  cunt  nearest  heire  and  assignees  whaUomever^*  and  having  21  Feb.  1039. 
opened  io  deseendanis  qf  ike  daughter  as  heirs-portioner^i — hetdf    ^^•'V^^ 
Hai  the  estate  belonged  to  them  in/ee-simple.  M^Cuiii>ch 

OiUer  hg  the  Cowrie — thai  the  deeisim  might  have  been  different  had  and  others. 
ike  snbMuiionf  under  which  the  hdrs-porticners  succeededg  been 
/Mowed  by  an  tdterior  desOnatian  io  tiominatim  substitutes. 

Th£  auspeiMler  bavifig  entered  into  a  minute  of  sale  with  the  re-  Narrative^ 
spondents,  whereby  they  agreed  to  sell  to  him  the  estate  of  Glen* 
qoicheO)  in  the  atewartry  of  Kirkcudbright,  the  present  was  an 
amicable  suit,  brought  for  the  purpose  of  ascertaining  the  validity 
of  the  title  offered  by  the  sellers. 

The  late  Mr  Robert  Mure  was  proprietor  of  Glenquicben, 
and  also  of  the  estate  of  Livingstone,  in  the  same  county.  On 
dOth  September  1754  he  executed  a  strict  entail  of  both  estates  in 
fiMFOor  of  Adam  Mure,  his  only  son,  and  the  heirs- male  of  his 
body;  whom  fiiiliog,  of  the  heirs^^female  of  bis  body,  the  eldest 
heir^female  to  succeed  without  division.  On  the  failure  of  the  de- 
scendants of  Adam  Mure,  the  estate  of  Livingstone  was  disponed, 
under  the  restrictions  of  the  entail,  to  the  entailer's  daughter,  Jean, 
and  the  heirs  of  her  body  ;  and  Glenquichen  to  his  other  daughter, 
Margaret,  ^  spouse  to  David  Thomson  of  Ingleston^  ay  and  until 
'  A^m  Thomson,  her  second  son,  attain  to  the  age  of  twenty^^one 
<  years  oomplete,  and  then  to  the  said  Adam  Thomson,  and  the 

*  heirs  to  be  lawfully  procreate  of  his  body ;  whom  failing,  to  the 
'  heirs  procreate  or  to  be  procreate  of  the  said  Margaret  Mure  of 

*  this  or  of  any  other  marriage ;  whom  all  failing,  to  my  own  near- 

*  est  heirs  and  assignees  whatsomever.'  The  first  provision  in  the 
deed  of  entail  was,  that  Adam  Mure  and  the  heirs  of  entail,  as  well 
those  descending  of  Adam  Mure,  as  of  Jean  and  Margaret,  were 
to  use  and  bear  the  surname  of  Mure,  on  succeeding  to  the  lands. 
It  was  next  provided,  that  Adam  Mure  and  the  whole  heirs  of  en- 
tail above  mentioned  should  possess  the  lands  on  no  other  title  than 
under  the  entail ;  and  then  followed  the  various  clauses  of  a  strict 
entml  against  altering  the  order  of  succession,  selling  and  contract- 
ing debt,  directed  in  like  manner  against  Adam  Mure  and  the 
iriiole  heirs  of  entail  above  mentioned. 

Adam  Mure  having  died  Without  issue,  the  succession  to  the  es- 
tate oi  Glenquichen  opened  to  Adam  Thomson,  who  assumed  the 
name  of  Mure,  and  made  up  titles  under  the  entail.  He  having 
aiao  died  without  issue,  in  May  1822,  survived  by  three  sisters  and 
the  representatives  of  other  three  who  had  predeceased  him,  a  com- 
petition took  pbce  between  Mr  David  M'Culloch,  the  representa- 
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SI  Feb.  1839.  tive  of  the  eldest  sister,  and  the  others,  as  to  the  right  to  the  estate. 
Competing  brieves  having  been  taken  out,  they  were  adv^oeated  to 
the  Court  of  Session,  and  on  27th  November  1822  an  iateriocntor 
was  pronounced  by  the  First  Division,  to  the  effect  that  there  was 
no  exclusion  of  heirs-portioners  after  the  failure  of  the  issue  of 
Adam  Mure.  *  Titles  were  accordingly  made  up  to  the  estate  by 
the  surviving  sisters  and  the  representatives  of  those  deceased,  as 
heirs-portioners,  but  in  these  titles  all  the  restrictions  of  the  entail 
were  inserted.  The  respondents  were  the  representatives  of  the 
predeceasing  sisters  who  had  so  made  up  their  titles,  and  the  dii- 
ponees  of  the  other  sisters,  and  proposed  to  unite  in<  conveying  the 
estate  to  the  suspender  in  their  several  characters. 
<  The  suspender  pleaded.  That,  1.  looking  to  the  terms  of  tiie  deed 
of  entail,  a  purchaser  could  not  be  in  safety  in  relying  on  the  judg- 
ment pronounced  in  1822;  and,  2.  admitting  that  judgment  to  be 
well  founded,  it  did  not  import  that  the  heirs-portioners  were  freed 
from  the  fetters  of  the  entail,  all  of  which  were  folly  engrossed  ia 
the  titles  of  the  respondents,  who  were  not  therefore  in  a  sitnatioB 
to  grant  such  an  effectual  disposition  as  an  onerous  purchaser  was 
bound  to  accept. 

The  respondents  answered,  That  it  was  now  res  judicata  thstt  Ae 
entail  did  not  exclude  the  succession  of  heirs-portioners ;  andthe  es- 
tate having  devolved  upon,  and  become  divisible  among  theos^  the 
fetters  and  restrictions  of  the  entail,  which  were  applicable  only  to 
the  case  of  an  undivided  succession,  were  at  an  end,  and  the  re- 
spondents possessed  the  estate  in  fee-simple,  and  were  in  a  condi- 
tion to  give  a  valid  conveyance  to  a  purchaser. 


Note. 


The  Lord  Ordinary  made  avisandum  with  the  cause  to  the  Conrtr 
adding  the  annexed  note  : 

Note. — *  The  parties  having  agreed  to  abide  by  the  judgment  of 

<  the  Inner-House  on  this  question,  the  Lord  Ordinary  thinks  it 

<  his  duty  to  put  them  in  the  way  of  obtaining  such  judgment  with 

*  the  least  possible  expense  or  delay ;  and  has  therefore  determined 

<  to  report  without  a  decision. 

<  If  he  had  given  any  judgment,  it  would  have  been  repelKog 
^  the  reasons  of  suspension.      The  decision  1823  is  oonclosive 

<  against  the  first  of  these  reasons.     It  rather  appears,  indeed,  to 

*  be  strictly  res  judicata  as  to  that  reason ;  and,  at  all  events,  the 
^  Lord  Ordinary  is  satisfied  that  the  decision  was  well  founded. 

<  The  other  two  reasons  seem  at  variance  with  the  whole  course 
^  of  decisions  and  authorities  on  the  subject ;  and  the  Lord  Ordi- 

<  nary  apprehends  that  this  is  the  very  first  time  it  has  ever  been 
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*  miiiiteiiied  that,  after  an  estate  has  actvedfy  devohed  opon  keirfr*  21  Feb.  1839. 

*  pordonen^  and  titles  been  made  np  to  it  (and  under  judicial  ^^^^^^^ 

*  aatbority)  in  the  persons  of  no  fewer  than  six  separate  indiYi*  M*Cuiioch 

« dnis,  the  fetters  of  the  entail  shall  still  be  operative  against  all  and  otherg, 

*  those  persons,  although  the  only  object  for  which  these  fetters      ^ote. 

*  were  imposed,  viz.  the  possession  of  the  estate,  and  the  represen-^ 

*  tatbn  of  the  family  by  one  favoured  individaal,  has  failed,  and 
*been  disappointed  in  toto.     The  principle  is  well  brought  out 

<  io  a  former  case  under  this  very  entail.  Mure,  16th  Feb.  18^7, 

<  (15  ShaWf  581.)     If  it  be  true,  however,  that  an  heir-portioner 

<  cannot  be  bound  by  the  fetters  of  an  entail,  it  must  be  security 

<  enough  to  a  purchaser  that  the  titles  of  all  his  authors  are  ex- 

*  preasly  made  up  in  that  character  ;  and  the  mention  in  them  of 

<  the  provisions  of  the  extinct  entail  can  do  no  barm/ 

Minutes  of  debate  were  ordered.  On  the  point,  whether  the 
entail  could  subsist  after  the  estate  had  devolved  on  heirs-por- 
tioneis, 

.  The  suspender  maintained — That  it  was  clear  from  the  terms  of  Suspender's 
the  deed  that  the  entailer  intended  to  impose  the  fetters  on  the  ^^^^ 
descendants  of  his  daughters,  whether  heirs^portioners  or  not ;  that 
there  was  nothing  in  stat  1685  to  present  any  bar  to  the  effectual 
execution  of  such  an  entail,  the  powers  of  entailing  thereby  confer- 
red being  of  a  very  large  and  broad  description,  as  the  statute  de- 
dsres  it  lawful  to  the  lieges  <  to  tailzie  their  lands  and  estates,  and 
^  to  substitute  heirs  in  their  tailzies,'  without  limitation  to  any  par- 
ticular class  of  heirs;  and  that  the  present  question  had  never  been 
expressly  decided  by  the  Court,  the  authorities  referred  to  by  the 
respondents  having  reference  only  to  parties  claiming  under  the 
general  clause  of  devolution  <  to  heirs  and  assignees  whatsoever/ 
and  not  to  heirs-portioners.     ^ 

The  respondents  contended — That  the  point  was  settled  by  a  series  Respondents* 
of  authorities,  without  a  single  conflicting  decision,  that  an  entail  ^^^^ 
is  at  an  end  when  heirs-portioners  are  admitted  to  succeed  to  the 
estate;  Ersk»  iii.  8. 32;  Sir  Thomas  Kennedy  v.  Lord  March,  27th 
Feb.  1760,  F.  C.  895 ;  Sprot's  Trustees  v.  Sprot,  22d  May  1828; 
Hunter  V  Kelly,  11th  Dec.  1834;  Mure  v.  Mure,  16th  Feb.  1837; 
and  an  express  decision  to  this  effect  had  very  recently  been  pro- 
nounced by  the  First  Division  in  Farquhar  v.  Farquhar,  29th  Nov. 
1838^  antCf  No«  15. 

Lard  Meadawbemh, — I  consider  this  a  shut  case,  and  therefore  do  Opinion  of 
not  say  any  thing  about  it.     This  is  a  stronger  case  than  that  de*  ^^^^ 
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21  Ff!b.  1839.  cided  in  the  Fii^t  Division,  as  here  heirs  whatsoever  are  called  in 
after  the  heirs-portioners. 

Lord  Medwyn, — I  am  well  satisfied  that  we  ordered  mintttea  of 
debate  in  this  case,  as  we  have  got  an  additional  authority*  For 
I  do  not  think  that  the  case  of  CassiUis  affects  this  question*  There 
are  no  doubt*  various  dicta,  that,  where  an  entailed  estate  comes  to 
heirs-portioners,  and  division  is  not  excluded,  the  entail  is  extinct. 
If  that  is  the  law  of  Scotland,  I  have  nothing  more  to  say;  but  I 
would  not  put  the  rule  so  broad.  For,  suppose  a  case  of  an  entail 
to  A.  and  bis  heirs-male,  whom  failing,  to  B.  and  his  heirs,  whom 
failing,  to  C.  and  his  heirs-male,  and  the  succession  were  to  open 
to  heirs-portioners  under  the  destination  to  B.,  I  would  not  say 
that  C.  and  bis  heirs-male  had  no  more  right  than  they  would  bave 
under  a  destination  to  heirs  and  assignees  whatsoever  of  the  en- 
tailer. But  here  there  is  no  such  subsequent  substitution.  I  would 
therefore  repel  the  reasons  of  suspension ;  but  I  by  no  means  say 
that  I  would  follow  the  same  course  in  the  case  supposed.  Thia 
is  but  a  small  estate,  and  it  might  be  ridiculous  that  the  entail 
should  subsist  after  it  had  been  divided  into  insignificant  portions. 
But  take  a  larger  estate,  where,  after  it  had  opened  to  two  faeira- 
portioners,  each  of  them  might  have  two  or  three  baronies  in  her 
share.  Could  it  be  said,  there,  that  the  entail  was  at  an  end,  and 
the  jus  credit!  of  the  subsequent  heirs  extinguished?  Here,  how- 
ever, there  is  no  existing  jus  crediti  in  any  subsequent  heirs  to 
object. 

JOord  Meadowbank. — If  this  question  were  open,  and  we  were 
entitied  to  speculate  upon  it,  I  should  have  very  great  difficulty  in 
holding  that  the  entail  was  at  an  end.  The  terms  of  the  statute 
are  not  exclusive  of  heirs-portioners  being  lu'ought  under  an  entail. 
But,  in  all  those  questions  where  the  Court  or  the  opinions  of  law* 
yers  have  settied  a  point,  I  think  that  it  would  be  improper  to  un« 
settie  it  again. 

Lord  Glenlee, — I  am  for  concurring  in  the  present  case,  but  I  am 
precisely  in  the  state  of  Lord  Medwyn.  There  is  a  great  difference 
between  a  devolution  to  heirs-portioners,  when  it  is  the  last  substi- 
tution, and  when  it  occurs  in  the  middle  of  the  taikie*  Where  it 
is  the  last  substitution,  or  is  merely  followed  by  a  substitution  of 
heirs  whatsoever,  it  is  very  reasonable  that  the  entail  should  be  held 
as  entirely  terminaited.  But  it  is  very  different  if  the  substitution 
to  heirs-portioners  stands  early  in  the  tailzie,  with  nominatim  sub- 
stitutes called  after  them,  having  power  to  challenge  the  acts  of  the 
heir  in  possession.  There  is  no  express  decision  to  the  effect  that 
the  tailzie  is  at  an  end  in  such  a  case.  There  are  no  doubt  the 
opinions  of  judges,  and  judgments  founded  on  them;  but  it  has 
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never  been  expressly  so  decided.     On  the  whole,  in  this  case  an*  81  Feb.  1839. 
doabtedly,  I  think  that  the  reasons  of  suspension  are  not  well    ^^"^V^^ 

loonaeo.  M'Culioch 

Lard  Ju$He$*Clerh  absent  and  Others. 

The  Cavrt  repelled  the  reasons  of  suspension.  judgmeou 

Lord  Ordiiiary,  Jiffng,        Act.  K,  BtU,  MnUand,        Alt  Ivoryt  Mmr.        David 
Webh,  W.  &  and  Joseph  Gordon,  W.  S.  Agents. 

G. 


SECOND  DIVISION. 
No.  LXXXVL  22d  February  1839. 

HUGH  MCCULLOCH 

(zgainst 

JAMES  HILL  AND  Others. 

Competency. — Suspension  and  Interdict. — Town-Council. 
— Competent  for  a  burgh  magistrate^  claiming  to  continue  m  qffke 
for  a  certain  period,  to  apply  by  suspension  and  interdict  against 
the  election  of  a  successor  before  that  period  had  elapsed,  where 
the  appKcatien,  though  made  after  the  election,  was  intimated  be^ 
fore  the  successor  had  qualified  by  taking  the  usual  oaths  to  Govern- 
ment, and  the  oath  defidelL 

The  suspender  was  elected  a  member  of  the  Town- Council  of  Narmtife. 
Atrdrie,  at  the  annual  election  of  councillors  for  that  burgh,  on  Ist 
November  1885,  under  stat  3  and  4  Will.  IV.  c.  77,  which  was 
passed  *  to  provide  for  the  appointment  and  election  of  magistrates 

*  and  councillors  for  the  several  burghs  and  towns  of  Scotland  which 
^  now  return,  or  contribute  to  return,  members  to  Parliament,  and 

*  are  not  royal  burghs.'  The  suspender  was  chosen  second  baiKe 
at  the  subsequent  election  of  magistrates  in  1885.  He  continued 
in  the  council  at  the  next  annual  election ;  but,  at  the  election  of 
magistrates,  the  respondent  Hill  was  appointed  to  the  office  of 
second  bailie.  This  took  place  on  4th  November  1886,  and,  on 
the  5th,  the  suspender  presented  the  present  bill  of  suspension  and 
interdict  against  the  respondents,  the  second  and  third  bailies^  and 
the  other  members  of  the  town-council  and  the  town-clerk,  for 
having  them  interdicted  from  interfering  with  his  exercise  of  the 
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22  Feb.  1839.  office  of  bailie,  on  the  groand  that  he  was  entitled  to  hold  that 
office  for  the  period  of  three  years  from  the  date  of  his  election. 
On  the  same  day  Lord  Medwyn  (Ordinary)  appointed  the  bill  to 
be  seen  and  answered  within  fourteen  days,  and  to  be  intimated, 
reserving  consideration  of  the  interdict.  Intimation  was  accord- 
ingly made,  likewise,  on  the  5th,  to  Hill  and  to  the  third  bailie, 
and  to  the  town-clerk.  On  the  7th  a  meeting  of  oooncil  was  held, 
at  which,  in  terms  of  the  minute  thereof,  the  respondents,  as  bailies, 
along  with  the  other  magistrates,  took  the  oaths  to  Government, 
ako  the  oath  de  fideli  administratione  officii,  <  subscribed  this  minute 
^  in  terms  thereof,  and  took  their  seats  of  office  in  terms  of  their 
*  appointment,' 

Thereafter  the  letters  of  suspension  were  expede,  and  a  record 
was  made  up.  The  respondents  pleaded^  inter  alia,  that  there 
having  been  a  regularly  completed  election  of  bailies  by  a  corporate 
act  and  vote  of  council  before  the  bill  of  suspension  was  presented 
or  intimated,  it  was  incompetent  The  Lord  Ordinary  sustained 
this  plea,  and  found,  that  '  the  merits  of  the  said  election  cannot  be 

<  tried  in  this  process  of  suspension,  and  dismisses  the  same  as  in- 

<  competent  accordingly ;'  adding  the  annexed  note : 


Lord  Ordi- 
nary's Inter- 
locutor. 


Note. 


Note. — *  It  is  assumed  in  both  the  recent  cases  of  M*Gavin  and 
of  Dunlop  and  Fleming,  (and  upon  a  plain  principle  of  law,)  that 
an  election  of  this  kind  cannot  be  competently  challenged  in  the 
form  of  a  suspension  and  interdict,  after  the  corporate  act  is  duly 
completed,  and  the  party  fully  in  possession,  and  entitled  to  pro- 
ceed with  the  duties  of  his  office.  Now,  this  seems  to  be  effect- 
ed by  the  open  acceptance  of  the  party  elected,  after  he  has  been 
duly  chosen  by  a  majority  of  legal  voters.  There  is  no  form  of 
induction  prescribed  by  the  statute ;  nor  does  the  word,  indeed, 
occur  in  any  part  of  it.  The  last  thing  there  prescribed  or  requi- 
red is  this  declaration  of  acceptance  by  the  party  elected ;  and 
with  this,  therefore,  the  whole  process  of  election  must  be  held  to 
be  finally  concluded.  The  oaths  de  fideli  administratione  do  not 
indeed  appear  to  have  been  taken ;  but  it  is  enough  if  they  are 
taken  within  three  months  after  the  admittance  of  the  party  to  his 
office,  (such  are  the  words  of  the  statute) ;  and  it  will  scarcely  be 
maintained  that  the  election  could  be  questioned  by  suspension  on 
this  ground,  two  months  after  the  party  had  not  only  been  r^n- 
larly  elected,  but  bad  been  all  that  time  performing  official  acts 
of  unquestionable  validity. 

*  In  M'Gavin's  case  the  bill  was  intimated  brfore  the  party  had 
declared  his  acceptance,  and  while  the  election  was  therefore  pal* 
pably  incomplete ;  while  in  that  of  Dunlop  and  Fleming,  thongh 
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<  the  forms  of  aeoeptance,  and  even  of  swearing  in,  were  gone  82  Feb*  1839. 

*  Ihroi^b  by  Iwth  competitors,  the  record  showed  that  there  was  a    ^^"^V^^ 
'  praper  double  ekefion,  which  was  substantially  null  and  incomplete  j^jn  ^^ 

*  as  to  both  parties,  till  jt  was  decided  which  had  the  true  majority*  Others. 

*  The  rights  of  both  were  necessarily  suspended  till  such  a  deci-     '^^^ 

*  «ioD,  and  the  proceedings  of  the  supporters  of  each  being  truly 
'  teotativei  and  mutually  destructive  of  each  other,  could  confer  no 

*  vsstied  right  on  either,  so  as  to  render  suspension  incompetent. 
'  But  here  there  was  no  election  or  voting  for  any  but  the  respon* 
^  dents;  and  all  that  the  minutes  show  on  the  part  of  the  suspender 

*  is,  that  he  and  two  of  his  friends  declined  to  concur  in  the  pro* 

<  ceeding.     In  these  circumstances,  it  seems  impossible  to  sustain 

*  (be  competency  of  this  application.' 

The  suspender  having  reclaimed^  minutes  of  debate  were  ordered* 

Pleaded  by  the  suspender — The  minute  of  meeting  of  4th  No-  Suspender's 
rember  merely  bears  that  the  bailies  were  elected,  not  that  they  ^^^^' 
bad  accepted  of  the  office.  It  was  not  till  the  7th  that  they  ac- 
cepted and  took  possession  of  their  offices,  when  they  took  the  oath 
de  fideli,  and  their  seats  in  virtue  of  their  appointment  In  the 
meantime,  the  office  continuing  all  along,  in  virtue  of  the  preceding 
election^  to  be  vested  in  the  suspender,  he  took  immediate  steps  to 
prevent  intrusion,  by  applying  for  suspension  and  interdict.  This 
brings  the  case  clearly  within  the  principle  of  the  cases  referred  to 
by  the  Lord  Ordinary;  Monteith  v.  M^Gavin,  29tli  Nov.  1887) 
and  Dunlop  t>.  Fleming,  16th  Dec.  1837.  The  circumstance  of 
there  being  a  double  election  in  the  latter  case  does  not  constitute 
any  distinction  in  favour  of  the  respondents.  Here  there  was  no 
doable  election,  because  the  suspender  was  already  vested  in  the 
office.  There  was  no  vacancy,  but  an  attempt  to  give  to  another 
the  office  vested  in  tlie  suspender ;  and  the  contemplated  wrong 
not  being  completed  when  he  applied  for  suspension,  as  the  most 
summary  redress  competent  for  such  wrongs,  it  is  quite  clear  that 
this  was  a  competent  application. 

Answered  for  the  respondents — Where  a  matter  of  right  is  in  Respondents' 
dispute,,  (whether  arising  out  of  a  title  to  an  estate,  or  to  a  private  ^^^^ 
office,  or  out  of  a  statute  conferring  any  personal  privilege,  or  the 
enjoyment  of  ^ny  public  office,)  it  can  only  be  decided  in  an  action 
of  declarator ;  and  if  a  title  or  commission  has  been  granted,  it  must 
be  set  aside  in  an  action  of  reduction ;  Stair^  iv.  20.  33.  This  is 
the  nature  of  the  question  here,  which  is  substantially,  whether  the 
respondents'  title,  being  ex  facie  legal,  flowed  from  a  corporate 
body  who  had  power  to  grant  it.     A  process  of  declarator  and 
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•   22  Feb.  1639.  reduction  was  peculiarly  applicable  to  such  a  caBe,  and  oughl  to 
^'■•V**^    have  been  the  course  adopted.     The  cas^  of  M^Gnvin  and  Fleti- 
Hiii  and^  ^'  ^^S^  ^^^^  ^^  ^^  aisumption  that  the  suspender  was  in  pari  cssd 
Others.  with  the  parties  applying  for  suspension  in  ihem,  do  not  settle  that, 

Respondents'  ^"^^  ^^Y  circumstances,  a  bill  of  suspension  and  interdict  is  oom- 
Fieas.  petent  in  questions  of  elections,  and  more  especially  where  there 

has  been  a' corporate  act  declaring  a  magistrate  to  have  been  elected. 
See  speech  of  Lord  Chancellor  in  case  of  M^Oavin  in  House  of 
Lords,  20th  July  1838.  But,  independently  of  this,  the  respon- 
dents' elecdon  was  complete  before  the  suspension  wasappHedfor; 
and  in  these  cases  the  competency  of  the  application  was  sustsined, 
on  the  ground  that  the  proceedings  complained  of  had  not  been 
completed.  See  ako  Stair^  iv.  52.  2 ;  Cunningham  v.  Alesaoder^ 
Aug.  1775,  5  Brown,  Sup.  617;  Murray  Sutherland,  26th  Jaly 
1776,  ibid.  548;  Dick,  11th  Dec.  1829.  There  is  no  proYisioD  io 
the  statute  that  the  magistrates,  when  elected,  shall  emit  a  declsra- 
tion  of  acceptance ;  but  it  is  assumed  that,  being  present  whetf 
elected,  they  accept,  unless  they  specially  decline.  By  sect  9,  s 
declaration  of  acceptance  is  required  from  the  counciHors  whetf 
elected ;  but,  by  sect  14,  it  is  merely  declared  that  the  otfuneil  shall 
<  elect'  the  magistrates.  The  statute  does  not  require,  as  essentiai 
to  the  administration  of  the  office,  that  any  oaths  whatever  should 
be  taken.  The  omission  to  take  them  may  in^olre  liability  to 
penalties  or  forfeiture';  but  that  necessarily  implies  that  there  has 
been  investiture  in  the  office. 

jRobertion.^l  may  mention  the  very  recent  case  of  Maclagan  aod 
Sir  John  Dalziel  *. 


•  SECOND  DIVISION. 

22d  Decembet  183& 

JOHN  SCOTT  AND  Others 
against 

MAGISTRATES  OF  EDINBURGH. 

This  wu  a  bill  of  suspension  and  interdict,  presented  with  referente  to  tbemembenof 
the  town-council  of  Edinburgh,  who  were  bound  to  retire  from  oflSce  at  the  annas] 
election  in  1838,  in  terms  of  the  Burgh  Reform  Act,  3  and  4  Vjfll.  IV.  c.  76.  The 
town-council  had  determiaed,  under  regulatioiAs  adopted  by  them,  that  Hr  liaehgan, 
who  had  been  only  one  fear  a  couneilloi',  fell  to  retire  tiefore  Sir  John  Graham  Dabitf, 
who  had  been  two  years  in  the  counciU  The  Lord  Ordinary  reported  the  bill,  and 
the  Court  unanimously  passed  it,  and  granted  interdict  as  crsfved,— holding,  1.  That 
the  rule  was  expressly  laid  down  in  sect.  16.  of  the  statute,  which  proTided,  (hataaer 
the  first  two  years-  from  the  passing  of  it,  *  the  third  of  the  councillors  so  aaaually  go- 
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Lard  Meadowbank. — When  I  read  the  papers  I  thought  that  the  22  Feb.  1B39. 
caie  of  Maelagan  settled  the  point  of  competency  ;  and  it  is  proved  ^T^Jiq^ 
hj  the  minutes  that  the  oaths  were  not  taken  till  after  the  intima*  Hill  and 
tion  of  the  bill  of  suspension.  Othere. 

Lord  Medwym^—The  suspension  is  now  proved  to  be  competent  Opinion  of 
It  was  doubtful  formerly  whether  the  parties  had  not  been  vested  ^^^* 
in  the  office  before  the  intimation.  But  though  admitted  as  coun- 
cillora,  and  elected  bailies  before  that  was  done,  they  did  not  qualify 
by  taking  the  usual  oaths  to  Governmentt  and  the  oath  de  fideli, 
till  afterwards.  Though  this  is  not  said  in  the  statute,  which  does 
not  require  that  every  thing  should  be  introduced  into  it,  it  is  im« 
plied  that  it  is  necessary  to  take  these  oaths  to  qualify  for  the  ex- 
ercise of  office.  I  therefore  think  that  the  application  was  properly 
nttde,  and  that  it  is  competent  to  discuJ^  this  question  in  a  suspen* 
lion. 

Lord  Meadowbank, — The  point  decided  in  the  ease  of  Maelagan 
woMf  that  he  had  a  vested  right  as  councillor,  and  the  attempt  to 
tarn  him  out  was  illegal,  and  suspension  and  interdict  competent  to 
preserve  the  office  to  him.  It  did  not  alter  the  case  that  Sir  John 
Dahiel  went  and  took  the  oaths ;  and  I  do  not  think  that  it  would 
have  done  so  here  had  the  oaths  been  taken.  The  application  was 
to  preserve  t^  suspender  in  the  office  to  which  he  had  a  vested 
right,  and  was  therefore  competent. 

Lord  QltnUe  concurred. 

Lord  Justiee-Clerk  absent 

The  Court  recalled  the  interlocutor,  with  expenses,  and  remitted  Judgment. 
to  the  Lord  Ordinary. 


tr 


tord  Ordinary,  Jeffrejf,        Act.  Ro6ert$(nu         Alt.  Ivory,  Shaio.        £,fA,  Mec- 
wdUn,  W.  &  and  Wm.  WaddeU,  W.  S.  Agents. 

G. 


'  ing  out  of  office  shall  always  consist  of  the  councillors  who  have  been  longest  in  office,' 
tod  that  this  mle  must  be  acted  upon  whatever  inconvenience  might  ensue  from  it ;  and, 
2.  That  Mr  Maelagan  having  intimated  his  claim  to  take  bis  seat  at  the  council-board 
pKvioos  to  the  first  meatiog  of  ootincil  afWr  the  annual  election,  and  having  repeated 
it  at  that  meeting  by  protest,  it  was  competent  for  him  to  proceed  by  suspension  and 
interdict.  On  this  latter  point  Lord  Justice-Clerk  observed,  that  he  was  perfectly  satis- 
€ed  that  there  was  nothing  in  the  objection  to  the  competency.  Nothing  appeared  to 
have  been  done  by  the  official  proceedings  of  the  council,  which  rendered  it  necessary 
ta  piOGttd  otherwise,  (by  reduction  and  declarator.)  It  was  not  till  15th  November 
ibat  a  meeting  of  the  new  council  took  place,  and  notice  was  given  by  the  complainer 
on  the  12th,  and  more  distinctly  stated  by  protest  on  the  15th. 

Lnrd  Ordinary,  C^tii^AafM.       Act.  APIMl,  A.  Dwdop.      Alt  SoL-Gm.  {RmUur- 
fvdj  hpry.        WiBkm  Ymmgt  W.  S.  and  Cfraham  i  Amkrmm,  W.  8.  Agents. 
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No.  LXXXVII. 


2aid  FAruary  1830. 


Narrative. 


Mrs  jean  ORR  and  Husband 

again»t 

ELIZA  CURRIE  and  Others. 

Damagbs. — Malice. — Summary  Imprisonment. — An  adian  rf 
damaffes,  Jbunded  an  alleged  irregularitie$  in  judicial  proeeedinpSf 
and  directed  against  the  private  party ^  the  agents  the  judge  and  ike 
officer  of  courts  dismissed ^as  irrelevant  as  to  aU  the  defmderSj  in 
respelct  that  malice  was  not  averred. 

Held  specially^  1.  That  as  to  the  judge  it  was  necessary  not  only  te 
aver  maKeCf  but  to  showgrounds  thereof y  and  thai  he  acted  upon  these 
alone*  2.  That  a  warrant  of  imprisonment^  granted  on  failure  to 
obey  an  order  for  judicial  examimUionf  was^  in  the  eircumstanees, 
granted  for  a  contempt  of  courts  and  therefore  legaL 

This  was  an  action  of  damages  arisiag  out  of  the  fi^llowing  pro- 
ceedings : 

On  11th  April  1837,  the  defender,  Miss  Carrie,  presaited  a 
summary  application  to  the  Sheriff  of  Dumfriesshire,  and  his  sab> 
stitute,  stating,  *  That  the  petitioner  (the  said  Eliza  Currie)  sent  to 
be  grazed  on  the  farm  of  Rosehall,  tenanted  by  Mr  Thomas  Orr, 
in  the  winter  of  the  year  1835,  a  red  and  white  spotted  Ayrshire 
quey-stirk,  her  property,  and  which  has  continued  to  graze  on  the 
said  farm  up  to  the  present  time  :  That  the  said  Thomas  Orr  had 
lately  left  the  country,  and  emigrated  to  America  or  elsewhere, 
and  the  petitioner  having,  last  night,  sent  down  a  person  to  pay 
the  grass-maill  of  the  said  quey,  and  to  bring  away  the  animal,  he 
was  by  Mrs  Orr  referred  to  Mr  Thomas  Johnstone,  writer  in 
Dumfries,  who,  she  said,  had  possession'  of  Mr  Orr's  books,  to 
ascertain  and  pay  him  the  amount  of  the  grass-maill  due :  That 
on  applying  to  the  said  Thomas  Johnstone,  the  petitioner's  ser- 
vant was  answered  by  him,  that  Mr  Aurelius  Gillet,  who  had  for- 
merly resided  with  the  petitioner,  owed  him,  Johnstone,  a  sum  of 
three  or  four  pounds,  and  that  until  he  was  paid  this  sum  the  ani* 
mal  should  not  be  removed  from  the  farm,  and  that  the  quey 
should  be  sold  at  a  sale  of  the  said  Thomas  Orr's  cattle,  which  is 
advertised  to  take  place  to-day :  That  the  petitioner  again  sent 
her  servant  down  to  Rosehall  last  night,  and  paid  Mrs  Orr  the 
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<  soffl  of  L.2,  IO8.9  being  the  amoant  due  for  grazing  the  animal  22  Feb.  1830. 

*  ap  to  this  time,  when  she  directed  one  of  the  servants  to  deliver    ^'^V*^ 

*  op  the  quey  to  the  petitioner's  servant,  bnt  immediately  thereafter  Husband  v. 

*  retnmed  the  money  and  prevented  the  beast  from  being  delivered :  Cume  and 

*  That  the  petitioner's  agent  to-day  wrote  to  the  said  Thomas  John*-      '^"* 

*  stone  the  letter,  of  which  a  copy  is  herewith  prodaced,  and  tender*-  Narrative. 

<  iog  paymeutof  the  grass^maill  due ;  batthe  only  answer  he  liad  been 

*  able  to  obtain  is,  that  the  qaey  should  not  be  allowed  to  be  removed 

*  aotil  payment  of  the  alleged  claim  which  he  holds  against  Mr 

*  Gillet,  and  a  threat  to  expose  the  animal  to  sale  in  the  course  of 

*  the  day.'  The  petition  prayed  that  it  might  dierefore  please  the 
Sheriff  <  to  consider  the  premises ;  to  prohibit)  interdict  and  discharge 

*  die  said  Thomas  Johnstone  and  Mrs  Orr,  the  wife  of  tlie 
*iaid  Thomas  Orr,  and  all  others  whomsoever,  from  interfering  with 

*  the  said  quey,  or  from  proceeding  with  the  sale  thereof;  and  also 
^  to  grant  warrant  to  offioers  of  court  and  assistants  to  pass,  search 
^for  and  apprehend  the  persons  of  the  said  Thomas  Johnstone  and 

*  Mrs  Orr,  and  to  bring  them  before  you  for  ezamina'- 
'  tioB,  atid  thereafter  to  be  dealt  with  as  to  your  Lordships  might 

*  seem  proper ;  and  upon  the  &cts  before  stated  being  admitted  or 

*  proved,  to  grant  warrant  to  the  petitioner  to  take  possession  of,  and 

*  remove  the  unimal  in  question ;  and  ferther,  to  find  the  said  Thomas 

*  Johnstone  and  Mrs  Orr  liable  in  the  expense  hereof, 

*  aad  other  proeedure  to  follow  thereon.'  This  petition  was  drawn 
by  Mr  PUfip  Forsyth,  writer  in  Dumfries. 

The  following  interlocutor  was  pronounced  upon  it  by  Mr  William 
BdiKe,  the  Sheriff^ubstitute :  <  DwnfrieSf  Uth  April  1887 Ha- 

*  ving  considered  the  foregoing  petition,  appoints  the  same,  with  this 

*  deliveraooe,  to  be  intimated  in  common  form  to  Thomas  Johnstone 

*  and  Mrs  Orr,  complained  upon,  and  them  to  lodge  an- 

*  swers  thereto,  if  they  any  have,  with  the  clerk  of  court,  within  six 

*  days  after  intimation,  under  certification ;  and,  in  the  meantime, 
'  grants  the  prohibition  and  interdict  in  terms  craved ;  and  farther, 

*  in  respect  h  is  stated  that  Thomas  Orr,  within  designed,  has  left 

*  the  country,  grants  warrant  to  oflBcers  of  court  and  their  assistants 

*  to  take  possession  of  the  qney-stirk  within  described,  and  to  put 

*  die  same  into  a  place  of  safety,  therein  to  remain  till  again  ad- 

*  vimng/ 

The  petition  and  warrant  were  put,  as  averred,  by  Miss  Cnrrie 
snd  Forsydi  or  one  or  other  of  them,  into  the  hands  of  William 
Richardson,  sheriffs-officer,  to  carry  this  interlocutor  into  effect.  It 
wss  averred  by  the  pursuers  that  Richardson  did  not  then  serve  or 
intimate  the  petition.  The  following  execution  was  retnmed  by 
him:   *  Upon  the  11th  day  of  April  1837  years,  by  virtue  of 

VOL.  XIV.  2  R 
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Orr  and 
Husband  v. 
Currie  and 
Others. 

Narraiire. 


the  foregoing  petition,  and  deliverance  tkereon,  raided  at  the 
instance  of  the  therein  designed  Eliza  Currie  against  the  alse 
therein  designed  Thomas  Johnstone  and  Mrs 
Orr,  I,  William  Richardson,  sheriff-officer,  passed,  in  Tirtoe  of 
said  deliverance,  to  the  lands  of  Rosehall,  and  I  demanded  resto* 
ration  of  the  quey-stirk  mentioned  in  said  petition,  and  deliverance^ 
from  the  said  Thomas  Johnstone  and  Mrs  Orr ;  and  each 

of  them  refused  delivering  up  the  same.  Thereafter,  I  examined 
the  lands  and  houses  of  Rosehall  for  said  quey-atirk»  but  coold 
not  find  the  same  on  said  lands ;  and  the  said  Thomas  Johnstone 
offered  to  deliver  up  the  said  quey  on  payment  of  three  pounds 
sterling  due  to  him.  All  this  I  did  before  and  in  presence  of 
Daniel  Montague  and  Robert  Blyth,  both  residenters  in  Max- 
welltown,  witnesses  thereat,  and  hereto  with  me  subscribing  on 
this  and  the  preceding  page.' 
On  Idth  April  Mr  BaiUie  pronounced  the  following  interlocu- 
tor: '  DumfrieSf  l^th  April  1837.-— Having  again  considered   the 

*  foregoing  petition,  and  deliverance  thereon,  with  the  execution 

*  under  the  hand  of  William  Richardson,  an  officer  of  court,  ap- 

*  points  the  same  to  be  intimated  in  common  form  to  the  said  Mrs 

*  Orr  and  Thomas  Johnstone,  and  ordains  them  to  appear 

*  for  examination  before  me  upon  the  l4th  day  of  April  current^ 

*  at  two  o'clock  afternoon,  anent  the  matter  therein  referred   to ; 

*  with  certification,  that  if  they  bil  to  appear,  warrant  of  appreben- 

*  sion  will  be  granted. against  them.'     The  pursuers  averred  that 
the  petition  was  not  served  or  intimated  at  this  time. 

On  14th  April  Mr  Baillie  granted  the  following  warrant :  *  I>um^ 
^friesj  I4th  April  1837. — Having  again  considered  these  proceed^ 

*  ings,  with  execution  of  service  of  the  interlocutor  of  the  Idlh  cor- 

*  rent,  In  respect  Mrs  Orr  and  Thomas  Johnstone,  oom- 

*  plained  upon,  have  failed  to  appear  for  examination,  as  thereby 

<  ordered,  grants  warrant  to  officers  of  court,  and  the  assistants,   to 
^  apprehend  the  persons  of  the  said  Mrs  Orr  and  Thomas 

<  Johnstone,  and  to  bring,  them  before  the  Sheriff  or  me,  for  exami* 

<  nation  on  the  facts  alleged  against  them,  thereafter  to  be  dealt 

<  with  in  terms  of  law.'  This  warrant  was  put^  as  averred,  by  Alias 
Currie  and  Forsyth  or  one  or  other  of  them,  into  the  hands  of 
Richardson,  and  executed  on  17th  April  against  Mrs  Orr,  with  cir- 
cumstances, as  averred  by  her,  of  unnecessary  violence.  She 
apprehended  and  brought  up  for  examination,  but  was 
after  a  detention  of  two  hours. 

She  and  her  husband  then  raised  the  present  acdon  of  damages, 
calling  as  defenders  Miss  Currie,  Mr  Forsyth,  Mr  BaiUie  and 
Richardson,  on  the  ground  that  *  the  foresaid  proceedings,  at  the 

*  instance  of  the  said  Eliza  Currie,  raised,  carried  on,  and  executed 
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'  by  the  said  Philip  Forayth  and  William  Richardson,  authorised^  28  Feb.  ism 
*  encouraged  and  abetted  by  the  said  William  Baillie,  were  grossly  Q^T^d^^^ 
'  irr^ular,  illegal,  oppressiire  and  injurioas.'  Hu»band  v. 

In  defence  it  was  pleaded — 1.  That  the  action  was  irrelevant  q"^"^*"^ 
against  all  and  each  of  the  defenders,  in  respect  that  malice  or  cor-^     — - 
ruptiony  and  want  of  probable  cause,  were  not  averred ;  and,  2.  that  ^^'^''*^*^^*. 
i(  was  mifounded  on  the  merits. 

The  Lord  Ordinary  pronounced  this  interlocutor,  adding  the  an* 
aexed  note: 

*  The  Lord  Ordinary  having  heard  the  counsel  for  the  parties  on  Lord  Ordi. 
the  defender's  objections  to,  the  relevancy  of  the  action,  and  es-'  "ocutor  "**'' 
pedally  on  the  objection,  diat  the  allegations  of  the  pursuer  are 
not  relevant  to  infer  damages  against  the  SherifF,  the  messengef 
and  law  agent  of  the  principal  defender,  In  respect  that  malice  is 
not  expressly  libelled,  and  having  made  avisandum,  finds,  that  it 
is  not  necessary  in  this  case  to  have  an  express  allegation  of 
malice  on  the  record;  and  farther,  that  there  is  no  other  question 
of  law  or  relevancy  which  it  is  necessary  or  expedient  to  deter- 
mine before  the  case  goes  to  a  jury ;  and  therefore  remits  the  case 
of  new  to  the  roll  of  jury  causes,  that  issues  may  be  prepared  in 
emnmon  form.' 

Noie. — *  The  Lord  Ordinary  holds  it  to  be  perfectly  settled,  that  Note. 
where  personal  liberty  has  been  invaded,  and  where  the  ffist  of 
the  action  is  not  on  malice  (express  or  implied)  but  on  actual  8uf« 
ferings,  sine  lege,  it  can  afford  no  defence  to  a  magistrate,  or 
other  official  person,  that  there  is  no  allegation  of  malice  or  mala 
fides  of  any  sort  on  the  record,  provided  such  blunders  or  irregu- 
larities are  there  averred  as  to  infer  blameable  ignorance,  negli- 
genoe  or  inattention  upon  his  part :  And  he  will  add,  that  sinc^ 
the  introduction  (or  restoration)  of  jury  trial  in  civil  causes,  an<t 
the  special  appropriation  of  all  such  actions  of  damages  as  the 
present  to  that  tribunal,  it  will  generally  be  inexpedient  to  de- 
termine, upon  a  previous  question  of  relevancy,  whether  the  al- 
leged blunders  and  irregularities  are  of  such  magnitude  and  cha- 
racter as  to  justify  the  conclusion,  instead  of  leaving  that  point  to 
be  settled  by  the  direction  of  the  Court  at  the  trial,  after  the  true 
nature  and  amount  of  the  irregularities  have  been  ascertained  and 
determined.  If  there  be  a  precise,  definite,  and,  as  it  were,  de^' 
tacked  point  of  law,  and  one  at  the  same  time  requiring  large  and' 
deliberate  discussion^  on  the  decision  of  which  the  whole  compe- 
teney'of  the  action  depends,  it  may  no  doubt  be  expedient,  or' 
even  necessary  for  ihe  ends  of  justice,  that  it  should  be  previously 
settled;  as  (in  the  case  of  Battersby^  1st  March  1626»)  whether 
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the  Statute  libelled  on  extended  to  Scotland  or  not ;  or,  (in  the 
latter  case  of  Macleod,  lOtb  June  1827,)  whether  a  warrant  of  a 
particular  description  did  legally  require  the  signature  of  two 
justices,  or  only  one  ;  or,  (as  in  the  remarkable  case  of  Poliodc, 
1 2th  NoF.  1829,  8  Shaw^  1,)  whether  Justices  of  die  Peace 
have  power  to  imprison  the  fitther  of  a  bastard  child  till  he  find 
security  for  its  aliment,  and  in  various  similar  cases.  But  where 
no  such  precise  and  insulated  question  of  law  can  be  raised,  and 
where  the  relevancy  is  only  impugned  upon  the  broad  complex 
gpround,  that,  on  the  whole  matter,  the  irregularities  were  not  of 
such  magnitude  as  to  infer  this  sort  of  responsibility,  the  Lord 
Ordinary  has  the  firmest  conviction  that  it  is  at  once  the  safest 
and  best  course  for  the  parties,  and  most  consonant  to  the  views 
of  the  Legislature  in  appropriating  all  cases  of  this  description  to 
a  jury,  to  send  this  question  (which  may  no  doubt,  in  some  cases, 
be  matter  of  kffal  inference  and  construction,  but  in  many  others 
may  turn  upon  views  of  actual  culpability  or  blame-worthiness, 
perfectly  within  the  province  of  a  jury,)  to  be  settled  at  the  trial, 
along  with  the  disputed  matters  of  fact,  and  the  quantum  of 
damage  to  be  awarded. 

<  The  question,  whether  malice  must  be  averred  on  the  record,  is 
necessarily  one  of  a  prejudicial  nature,  and  is  now  specially  deci- 
ded accordingly.  It  is  needless  to  go  over  at  length  the  autho- 
rities on  which  that  decision  is  rested.  The  leading  case  by  which 
the  law  has  ever  since  been  held  to  have  been  settled,  was  that  of 
Laing  and  Mollison,  20th  Dec.  1789, — for  though  there  are 
many  earlier  decisions  to  the  same  effect,  thb  was  the  first  that 
was  carried  to  the  House  of  Lords, — when  the  judgment,  after 
full  consideration,  was  unhesitatingly  aflBrmed.  It  was  there  fully 
admitted  that  there  was  no  mala  fides,  or  purpose  to  injure  on  the 
part  of  the  magistrate.  There  are  several  intermediate  cases  to 
the  same  effect,  but  it  is  needless  to  go  beyond  the  more  recent. 
That  of  Mulhollan,  21st  Dec.  1826,  (5  Shaw,  170,)  is  remark- 
able, because  the  relevancy,  without  allegation  of  malice,  was 
there  sustained,  and  the  case  sent  at  once  to  a  jury,  not  only 
without  any  prima  fiscie  proof  of  gross  irregularity,  but  while  it 
still  renuuned  to  be  seen  whether  there  had  been  any  irregolaritj 
whatever.  Two  pedlars,  or  hawkers,  were  found  travelling  and 
exposing  their  wares  for  sale  together,  (confessedly,)  with  but  one 
licence  between  them,  and  were  brought  before  a  justice  for  their 
alleged  contravention  of  the  Hawkers*  Act, — the  party  in  whose 
name  the  licence  was,  for  sheltering  another  with  it,  and  the  other 
for  trading  without  one.  The  justice  directed  them  to  find  surety 
to  appear  at  next  quarter  sessions,  and  on  their  being  unable  t» 
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do  this,  forwarded  them  in  custody  to  tbe  county  town^  with,  a  22  Feb.  1839. 
letter  ezplabing  the  circumstances.  They  were  there  again  held  ^^^V^ 
to  bail,  but  not  being  able  to  produce  any,  were  set  at  liberty » —  Husband  o. 
the  pack  or  box  of  one  of  them  being  detained  by  the  deck  of  Currie  and 
court  to  secure,  (it  was  said,)  their  compearance ;  but  of  this. last  ^'^ 
act  the  justices,  who  chiefly  objected  to  the  relevancy,  were  not  Note, 
alleged  to  be  cognisant*  The  Court  unanimously  sent  the  whole 
ease  back  to  the  Jury  Court,  the  Lord  President  stating  expressly 
as  the  ground  of  the  judgment, — *  The  pursuer  avers  insular 
^proceedings;  and  it  is  admitted,  in  point  of  law,  that  in  such  a 
'ease  it  is  not  necessary  to  libel  malice.'  This  case,  it  is  be- 
lieyed,  was  afterwards  compromised  without  a  trial.  That  of 
Straehan  and  Stodart,  Idth  Nov.  1828,  (7  SAato,  4,)  is  chiefly 
remarkable  for  the  clearness  with  which  the  law  is  laid  down  by 
Lord  Pitmiily,  in  whose  detailed  opinion  the  whole  Court  again 
coneurred.  There,  too,  there  was  not  the  least  imputation  of 
malice,  partiality  or  prejudice.  Then  came  the  case  (or  rather 
the  two  cases)  <^  Pollock,  already  referred  to,  of  12tb  Nov.  1829, 
in  which  it  will  be  diflScult  for  the  defenders  to  show  that  the 
irregularity  in  the  proceeding  of  the  justices  was  by  any  means 
gross  or  flagrant  The  kirkrsession  had  there  applied  to  have  the 
admitted  father  of  a  bastard  child  imprisoned,  till  l»e  indemnified 
the  parish  for  its  past  aliment,  and  found  security  to  free  them 
for  the  future.  The  justices  did  not,  however,  go  so  iskt  as  this*, 
but  merely  committed  him  till  he  should  find  caution  to  answer 
in  any  competent  court  to  any  action  to  be  brought  within  -six 
months.  For  this  commitment,  he  brought  his  action  against 
these  justices,  without  any  allegation  of  malice,  and  the  matter, 
after  a  jury  trial  had  proceeded  a  certain  length,  having  been  re- 
mitted in  order  to  settle  this  relevancy,  the  Court,  after  full  argu^ 
ment  and  written  cases,  not  only  found  that  no  allegation  of  ma> 
lice  was  necessary,  but,  after  delivering  an  opinion,  that  the 
prayer  of  the  original  petition  might  have  been  competently 
granted,  and  the  pursuer  lawfully  imprisoned  till  he  repaid  the 
past  aliment  advanced  by  the  parish,  and  found  caution  to  relieve 
them  in  time  to  come,  expressly  found  that  it  was  an  irregularity 
relevant  to  infer  damages  against  the  justices,  \st^  That  the  ao» 
tual  commitment,  till  caution  was  found  de  judicio  sisti,  was  dis» 
^  conform  to  the  prayer  of  the  petition  ;  and,  2d,  That  a  commi&- 
^  ment  in  these  terms  was  not  warranted  by  the  statutory  or  con- 
*  snetudinary  powers  of  the  parties,  and  therefore  they  remitted  the 
^  case,  de  novo,  to  the  Jury  Court,  and  found  the  pursuer  entitled 
^  to  his  whole  interim  expenses.  The  opinion  of  the  Lord  Presi- 
'  dent,  who  delivered  the  judgment  of  the  Court,  is  well  deserving 
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of  consideration,  in  reference  to  some  of  the  points  which  occar  in 
the  present  case. 

*  The  last  precedent  which  need  be  mentioned  is  that  of  Rid* 
ardson  v.  Williamson  and  others,  1st  June  1882,  (10  Shawt  607,) 
where  the  relevancy  against  a  magistrate  and  his  clerk  was  found 
on  a  charge  of  illegal  arrest  and  commitment,  on  pretext  oi  a 
riot,  without  allegation  of  malice.  The  objection,  indeed,  was 
chiefly  rested  on  the  statutes  exempting  magistrates,  where  malioe 
in  not  libelled,  from  any  damages  to  the  amount  of  more  than  tupo- 
pence.  The  I^ord  Ordinary  had  expressly  repelled  that  and  all 
other  objections,  and  his  interlocutor  was  adhered  to  unanimoaaly  ; 
the  Lord  President,  however,  observing,  that  <  the  plea  founded 

<  on  the  statutes  may  be  stated  to  the  Court  at  the  trial.' 

*  As  the  Lord  Ordinary  has  expressed  his  anxiety  that  the  whole 
cause  should  go  open  to  the  jury,  it  would  be  improper  for  him 
to  give  any  judicial  opinion  on  the  practical  question  which  will 
there  come  for  decision,  viz.  Whether  the  irregularities  which 
may  be  proved  in  the  proceedings  are  such  as  to  warrant  the  eon* 
elusions  against  the  magistrate  ?  But  as  the  defenders  stated,  (and 
truly,)  that  there  might  be  cases  where  the  irregularities  alleg^ed 
were  palpably  so  slight  and  trivial  as  to  justify  the  instant  dis- 
missal of  the  complaint,  and  contended,  with  apparent  serious- 
ness, that  the  present  was  truly  of  this  description,  it  may  be 
right  for  him  to  explain,  in  a  few  words,  the  grounds  on  which  he 
dissents  from  that  opinion. 

<  Ih  the  first  place,  the  original  application  obviously  raised  a 
question  of  purely  civil  interest,  the  object  being  merely  to  pre- 
vent the  sale,  and  ultimately  to  obtain  delivery  of  a  coW|  said  to 
be  the  property  of  the  petitioner,  but  confessedly  in  the  lawful 
possession  of  the  respondents,  at  all  events  till,  the  charges  for 
grazing  it  were  paid,  for  which,  a  sum  alleged  by  the  petitioner 
to  be  sufficient,  was  also  stated  to  have  been  tendered,  l^be 
prayer  of  this  petition,  instead  of  being  for  service  in  the  fiisC 
place,  was  for  the  instant  apprehension  of  the  respondents,  and 
then  (properly  enough)  for  interim  interdict  of  the  sale;  and 
finally,  (which  was  also  proper  enough,)  for  warrant  to  have  the 
animal  delivered  over  ^  upon  the  facta  before  stated  being  proved  €nr 

*  admitted,*  Now,  upon  this  the  Sheriff,  very  properly  disregard* 
ing  the  illegal  demand  for  apprehending  the  respondents,  ordered 
intimation,  and  answers  within  six  days  afterwards,  and  granted 
the  interdict  in  the  meantime  as  craved  ;  all  which  was  perfectly 
right.  But  then  he  thought  fit  also  to  grant  warrant  to  officers 
of  court  instantly  *  to  take  possession  of  the  said  cow,  and  to  put 

(  the  same  in  a  place  of  safety,  to  remain  till  farther  advising;* 
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*  dehVerancey  in  the  firet  place,  as  clearly  ultra  petita  of  the  sam-  88  Feb.  1839. 

*  moDS,  as  that  for  which  the  justices  were  found  liable  in  the  case     ^^^V^^ 

OiT  And 

'  of  Pollock ;  and,  in  the  next  place,  at  once  inverting  the  state  of  Husband  v. 
^  possession,  without  hearing  the  respondents,  who  afterwards  aver-  Cume  and 

*  red|  \$t^  that  the  animal  did  not  belong  to  the  petitioner  at  all ;      '^"' 
<  2(/,  that  the  sum  offered  as  grass-maill  was  less  than  half  of  what      Note. 

*  was  tru4y  due  on  that  account ;  and,  last^  that  it  had  never  been 
'  advertised,  or  intended  to  be  included  in  the  approaching  sale. 

'  Now,  the  next  point  of  irregularity  was,  that  neither  the  peti-' 

*  tion  nor  interdict  were  served  on,  or  intimated  to,  either  of  the 
'respondents,  till  the  evening  of  the  13th  of  April,  two  full  days 
'after  the  deliverance,  and  as  long  after  the  alleged  period  of  the' 
'sale  which  they  were  mainly  intended  to  prevent  But  then, 
'  while  the  legal  part  of  the  deliverance  was  thus  neglected,  an' 
'  effort  appears  to  have  been  made  to  do  something  under  the  illegal 
'  part  of  it,  though  still  without  service  or  intimation  even  of  that 
'  part ;  and  here  again  another  gross  irregularity  was  committed. 

'  From  what  is  called  an  execution  by  the  defender  Richardson, 
'  the  messenger,  it  appears  that  he  went  on  the  11th  to  the  farm  of 
'  the  pursuer,  and  there  demanded,  not  delivery  of  the  animal  to 
^  himself  as  an  officer  of  court,  and  for  sequestration  in  manibus 
'curiae,  which,  whether  legal  or  not,  was  indisputably  his  only 
'  warrant ;  but  '  restoration '  of  the  animal  to  the  petitioner,  of 
'  course,  finally,  and  as  her  admitted  property.  That  this  was  the 
'  nature  of  his  demand,  and  so  understood  both  by  himself  and  the 
'  respondents,  b  apparent  from  the  terms  of  his  execution,  ^here 
'  be  states  that  the  respondent,  Johnstone,  '  offered  to  deliver  up  the 
"  animal  on  payment  of  L.d  due  to  him,'  evidently  contemplating 
'  a  final  settlement  and  release  of  all  claims  over  her,  and  not  a 
'  mere  consent  to  her  interim  sequestration.  This  last  proceeding, 
'  no  doubt,  concerns  the  defender,  Richardson,  more  than  the 
'  Sheriff.  But  it  is  upon  the  SherifTs  subsequent  adoption  of,  and 
'  procedure  upon  that  illegal  interference,  that  his  most  fatal  irre- 
'  gularity  was  grounded. 

'  Upon  that  irregular  and  unauthorised  execution  of  the  11th 
'  being  laid  before  him  by  the  petitioner,  and  necessarily  aware,  as 
'  be  must  have  been,  that  there  had  been  no  service  or  xniimaHon 
'  either  of  the  interdict  or  other  deliverance,  the  Sheriff,  on  the 
'  13th  April,  took  the  extraordinary  step  of  again  ordering  intima- 
'  tion,  and,  at  the  same  time,  '  ordering  the  respondents  to  appear 
'*  before  him  for  examinaUon  upon  the  day  following,  at  two 
"  o'clock ;  with  certification^  that  if  they  fail  to  appear,  warrant  of 
'*  apprehension  will  be  granted  against  them.'  In  consequence  of 
*  this  last  deliverance,  the  original  petition  and  interdict,  as  well  as 
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22  Feb.  1839.  *  this  Order  for  appearance,  seems  to  have  been  served  apon  them 

*  in  the  coarse  of  the  same  day,  and  on  their  failing  to  appear  at 

*  the  hour  appointed,  warrant  is  immediately  granted  (on  the  14th) 
<<  to  oflScers  of  court  and  assistants  to  apprehend  the  persons  of 
*^  the  respondents^  and  bring  them  before  the  Sheriff  for  examina- 
<^  tion,  and  to  be  afterwards  dealt  with  according  to  law,' — which 

<  warrant,  it  is  admitted,  was  executed  against  the  pursuer,  aad, 

*  according  to  her  averment,  (which  must  now  be  taken  for  trae,) 

<  with  circumstances  of  unnecessary  violence,  on  the  third  day 
^  thereafter,  and  while  there  were  still  two  days  to  run  of  the  time 

*  allowed  for  giving  in  her  answers ;  though,  in  point  of  fact,  it 

*  appears  that  the  answers  were  lodged  on  the  very  day  of  the  ap- 

*  prehension,  (viz.  on  the  17th,)  and  probably  about  the  very  time 

*  when  that  unmeaning  piece  of  severity  was  being  enacted.    It 

*  may  be  as  well  to  mention  here,  that  after  more  than  a  yeai^s 

*  litigation,  and  a  long  proof,  the  original  petition  Whsjmalbf  dis- 

<  missed  by  the  Sheriff,  and  the  defences  of  the  respondents,  against 

*  whom  all  this  extraordinary  rigour  was  directed,  substantially  sus- 

<  tained. 
*  Now,  the  Lord  Ordinary  is  clearly  of  opinion,  that  the  appre- 

*  hension  of  the  pursuer  in  those  circumstances  was  clearly  illegal; 

*  and  that  it  will  be  a  proper  question  for  the  Court,  and  jury  at 

*  the  trial,  whether  this  illegality  should  infer  a  responsibility  for 
^  damages  on  the  part  of  the  Sheriff  and  messenger.    It  was  plainly 

*  an  arrest  to  enforce  a  common  order  of  court  in  a  civil  action  of 

*  the  most  insignificant  description,  before  the  party  had  an  oppor- 

<  tunity  of  being  heard  upon  the  defences,  which  were  ultimately 

<  sustained,  and  when  there  was  neither  any  allegation  of  any  in- 

<  tended  criminal  fraud  being  about  to  be  completed,  or  any  urgent 

<  hazard  which  could  be  obviated  by  such  a  proceeding.     The  in- 

*  terdict,  which  had  been  granted  before  the  intended  sale,  was  ne- 

<  glected  to  be  intimated  till  after  it  was  over,  and  it  is  not  pre-> 

<  tended  that  any  disposition  had  been  shown  to  violate  it,  wlien 

<  this  extraordinary  warrant  is  issued  the  very  day  after,  viz.  on  the 

<  14th,  and  still  less  that  any  thing  had  occurred  in  the  course  of 

*  the  three  following  days,  (except,  perhaps,  the  preparation  of  the 

*  pursuers'  answers  two  days  before  they  were  due,)  that  can  ex- 

*  plain  its  tardy  and  needless  execution  on  the  17th.     The  case, 
'  therefore,  has  no  resemblance  whatever  to  that  of  Walker,  21st 

<  Nov.  1822,  where  the  warrant  for  examination,  and  detention 

*  till  caution  was  found,   are  expressly  justified  on  the  special 
«  ground,  that  as  the  goods  were  aboard  ship  beyond  the  jurisdic-* 

*  tion,  and  the  party  about  to  leave  it,  no  preventive  measure  was 

*  practicable,  and  particularly,  that  <  where  the  object  is  to  prevent 
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M  the  accampliskment  of  a  fraudulent  or  swindling  scheme^  the  Judge  S8  Feb.  1839. 

«  Ordinary  most  be  entitled  to  interfere  by  summary  appreiien-     ^*^v^^ 
rion,  as  there  would  otherwise  be  no  remedy  at  all ;'  and,  ac-  ^^,^1^0^ 
cordiogly,  the  only  authority  cited  for  what  was  there  done,  was  Currie  and 
a  case  in  Kilkerran,  where  a  party  having  embezzled  the  money  of  ^^^^"' 
his  employers,  his  bill  of  suspension  and  liberation  is  refused,  on     Note, 
the  express  ground  *  that  it  was  a  crime  in  the  clerk  to  embezzle 
his  master's  money.'    That  case  of  Walker,  therefore,  was  clear- 
ly a  summary  interference  to  prevent  the  consummation  of  an 
inchoated  criminal  frauds  and  the  escape  of  the  offender,  just 
about  to  embark  with  his  booty :  whereas  there  was  plainly  no 
sbade  of  criminality  in  the  charge  against  the  pursuer  in  this  case, 
hot  merely  a  civil  question,  whether  she  was  bound  to  g^ve  up 
the  possession  of  an  animal  which  did  not  clearly  belong  to  the 
petitioner,  without  a  larger  payment  on  her  account  than  had 
been  offered ;  and  instead  of  being  about  to  run  off  with  this  pre- 
cious booty,  both  she  and  her  co*defender  were  domiciled  within 
the  jurisdiction,  and  law-biding  and  respectable  persons, — one  a 
writer  in  good  employment  in  Dumfries,  and  the  other  the  wife 
of  a  considerable  farmer,  about  to  sell  off  stock  and  furniture,  (as 
appears  by  the  bills,)  to  twenty  times  the  value  of  the  cow  in 
question,  and  over  the  proceeds  of  which,  therefore,  the  petitioner 
might  have  readily  secured  herself,  by  arrestment,  to  any  requi- 
site amount. 

'  Then  the  only  other  defence  for  this  proceeding  seems  to  be, 
that  the  pursuer  was  apprehended  in  consequence  of  her  contempt 
of  the  Sheriff's  order  on  her  to  attend ;  at  least  this  is  the  only 
meaning  the  Lord  Ordinary  can  aflSx  to  the  defender's  assertion, 
that  *  he  would  have  been  wanting  in  due  regard  to  the  dignity 
^  and  efficiency  of  his  court,'  if  he  had  not  issued  that  warrant. 
The  very  form  of  the  warrant,  however,  and  the  procedure  upon 
it,  contradicts  this  notion, — the  order  being,  not  to  incarcerate  for 
contempt,  or  to  bring  the  parties  up  for  censure,  but  to  appre- 
hend and  bring  them  *  for  examination  on  the  facts  alleged 

**  against  them ;'  and,  accordingly,  when  they  are  so  brought  up, 
though  it  is  said  they  refused  either  to  answer  or  apologise,  they 
are  (prudently)  dismissed  without  punishment  or  admonition.  It 
is  likewise  alleged,  and  must  now  be  taken  for  granted,  that  the 
warrant,  which  was  not  executed  for  three  days,  was  put  at  the 
disposal  of  the  defender,  and  was  ultimately  executed  under  ex* 
press  instructions  from  her, — circumstances  quite  irreconcileable 
with  the  notion  of  its  having  been  issued  to  protect  the  dignity 
and  efficiency  of  the  court.  But  this  perilous  pretext  of  contempt 
has  been  completely  disregarded  ever  since  the  leading  case  of 
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Murray  against  Bisset,  15th  May  1810,  where  a  Sherifl^  who  had 
twice  ordained  a  party  to  attend  in  court,  and  tsign  a  certain  dis- 
position, and  the  last  time  with  certification,  that,  if  he  failed  m 
to  attend,  warrant  would  be  issued  for  his  apprehension,  and  who 
afterwards  did  issue  such  warrant,  on  which  imprisonment  fol- 
lowed, was  found  to  have  acted  illegally,  and  the  complaiDert 
found  entitled  to  damages.     Lord  President  Blair,  who  delivered 
the  opinion  of  the  Court,  stated,  that  *  there  was  no  difference 
between  an  order  ad  factum  prsestandum,  and  any  other  order  or 
decree  in  a  civil  action ;  that  the  failure  to  obtemper  a  decree 
for  the  former,  could  not  imply  a  contempt  of  the  Court,  more 
than  in  any  other  case ;  and  that  neither  in  the  one  case  nor  the 
other  could  the  party  be  considered  as  guilty  of  any  thing  of  the 
nature  of  a  contempt*     So  also  in  the  later  case  of  Milne  v,  Da- 
vidson, 11th  Dec.  1829,  (8  Shaw^  226,)  where,  just  as  in  this 
case,  the  Sheriff  had  ordained  the  defender  to  attend  personally 
at  the  proof,  and  had  injQicted  a  fine  for  his  default,  and  after- 
wards imprisoned  him  till  payment,  the  infliction  of  this  or  any 
other  penalty  for  disobeying  a  civil  order  was  held  to  be  quite 
illegal,  and  the  pursuer  again  found  entitled  to  damages.     It  is 
quite  true  that,  irt  both  these  cases,  the  damages  were  found  due 
by  the  principal  |>:irty,  and  that  there  was  no  direct  question  of 
the  Sheriff's  liability,  because  he  did  not  happen,  in  either  case, 
to  have  been  convened  as  a  defender.     But  this  does  not  at  all 
affect  the  authority  of  the  decisions,  as  to  the  utter  illegality  of 
warrants  in  a  civil  process ;  and  it  certainly  is  the  impression  of 
the  Lord  Ordinary,  from  the  way  in  which  the  opinions  of  the 
Court  are  reported,  that  if  the  judge  had  happened  to  be  a  party, 
he  would  have  been  subjected,  along  with  the  other  defenders,  as 
in  the  case  of  Pollock  and  the  others  above  mentioned.    Nothing, 
indeed,  would  be  more  alarming,  than  to  countenance  a  notion 
that  inferior  judges  may  apprehend  and  imprison  the  suitors  be- 
fore them,  upon  every  failure  to  implement  their  interlocutors  or 
decrees ;  and  it  seems  plainly  impossible,  in  purely  civil  processes, 
to  distinguish  between  one  sort  of  order  and  another.     The  re- 
medies in  such  processes  are  quite  of  another  description,  and  are 
perfectly  suflBcient  and  familiar.     If  a  party  refuse  or  neglect  to 
attend  for  judicial  examination,  or  to  depone  upon  a  reference, 
the  remedy  is,  to  hold  him  as  confessed,  and  it  may  be,  to  decern 
against  him  with  expenses ;  but  not  certainly  to  drag  him  through 
the  streets  to  the  court,  or  to  clap  him  up  in  prison,  which,  if  \i 
would  be  legally  done  in  such  cases,  would  indeed  be  equally 
warrantable  whenever  a  paper  was  not  given  in,  or  a  diligence 
reported,  at  the  day  appointed. 
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*  Tlie  case  of  the  messenger^  it  is  gupposed,  must  follow  that  of  22  Feb.  1639. 

*  the  Sheriff,  for  the  order  of  a  superior  is  no  defence  for  the  illegal     ^^^V^^ 

<  invasion  of  personal  liberty ;  and,  indeed,  there  are  special  acts  of  u'J^^qj  „ 

*  malversation  libelled  against  this  officer,  which  might  make  him  Cume  and 
'  separately  liable.     There  is  enough  said,  too,  of  the  personal  pro*  ^^^^ 

<  oeedings  of  the  law  agent  to  infer  a  share  of  their  penal  responsi-      Mote. 
^  bility ;  and  there  are  very  recent  cases  in  which  rather  severe 

'  views  seem  to  have  been  taken  as  to  the  grounds  on  which  it  at« 
^  taches  to  such  professional  persons.' 

The  defenders  reclaimed.     On  15th  February — 

Dean  of  Pacuity^  for  Mr  Baillie,  contended — That  with  regard  to  Defenders' 
him,  malice,  even  if  averred,  would  not  have  been  sufficient.  A  ^'^^ 
mistake  committed  by  a  judge  in  the  proceedings  in  a  civil  cause 
cannot  subject  him  in  damages.  There  is  no  distinction  in  this 
matter  between  supreme  and  inferior  judges,  wherever  there  is  what 
is  in  England  called  a  court  of  record.  All  the  illustrations  of  the 
Lord  Ordinary  relate  to  magisterial  proceedings,  and  not  to  proper 
jadicial  proceedings  in  civil  cases,  between  which  there  is  the 
videst  difference.  In  the  former,  for  the  protection  of  the  liberty 
of  the  subject,  every  safeguard  and  technical  form  must  be  obser- 
ved; but  this  is  not  essential  injudicial  proceedings.  Was  this, 
tiien,  a  judicial  or  magisterial  proceeding  ?  The  prayer  of  the  peti- 
tion was  to  prohibit  and  interdict  the  sale  of  the  quey,  in  the  first 
place,  and  on  the  facts  being  admitted  or  proved,  to  authorise  the 
petitioner  to  take  possession  of  it.  That  part  of  the  prayer  craving 
warrant  for  imprisonment  has  nothing  to  do  with  the  subsequent 
procedure,  as  the  warrant  for  apprehension,  afterwards  granted,  was 
independent  of  this  prayer,  and  the  petition,  if  otherwise  compe* 
tent,  would  not  be  affected  by  it.  Now,  summary  jurisdiction,  as 
exercised  in  this  Court,  is  of  a  preventive  nature  merely, — to  pre- 
vent  wrong  being  done,  not  to  enforce  the  performance  of  any 
thing.  But  it  is  different  in  the  inferior  courts,  where  the  sum- 
mary  jurisdiction  is  competent  as  to  both.  The  distinction  between 
petitions  and  summonses  in  these  courts  lies  at  the  bottom  of  this. 
Tiiere  was  nothing,  therefore,  illegal  in  ordering  the  quey  to  be 
taken  possession  of:  it  was  just  a  sequestration  of  the  subject  in 
dispute.  It  is  plain  that  the  Sheriff  not  only  believed  this  to  be 
a  civil  process,  but  that  it  was  one.  But  it  is  said,  that  something 
occurred  under  the  order  to  take  possession  of  the  quey,  before  the 
petition  was  intimated,  and  within  the  time  allowed  for  lodging 
answers.  Here,  however,  a  view  has  escaped  the  Lord  Ordinary  that 
tt  essential  to  the  justice  of  the  case.  Suppose  the  intimation  of  the 
petition  had  been  delayed,  or  could  not  be  made,  there  was  a  distinct 
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fi8  Feb.  1B39.  order  to  regulate  the  interim  possession,  by  the  sequestration  of  the 
quey,  and  an  ordinary  sequestration  is  granted,  before  intimatioo 
is  given  or  any  thing  is  done,  otherwise  it  would  often  be  nugatory; 
There  was  nothing  illegal  in  ordering  a  thing  not  prayed  for  in  the 
petition.  This  is  often  done,  as  in  the  instance  of  the  consignation 
of  money,  which  is  ordered  though  not  specially  prayed  for :  an  m-' 
terlocutor  may  be  adapted  to  the  true  interests  of  all  parties  con« 
cerned,  though  what  is  done  has  not  been  specially  craved.  There 
were  two  things,  therefore,  done  on  this  petition, — the  order  for 
intimation  and  answers, — and  then  that  for  sequestration ;  and  of 
these  the  latter  perhaps  the  more  privileged  of  the  two,  if  any  error 
had  been  fallen  into  by  the  judge.  Neither  is  it  out  of  the  power 
of  Sberiffi  to  issue  warrants  of  imprisonment  to  enforce  their  *  b- 
*  terlocutors  or  decrees.'  There  can  be  no  doubt  as  to  the  latter; 
and  as  to  the  former,  what  are  process-captions,  and  letters  of  second 
diligence,  but  warrants  of  imprisonment  ?  If  inferior  judges  cannot 
issue  such  warrants,  on  *  every '  (that  is  ^  any ')  *  failure  to  imple- 
<  ment  their  interlocutors  or  decrees,'  they  may  cease  entirely  to 
exercise  their  functions.  All  parties  are  bound  to  obey  interim 
orders  in  a  cause,  whatever  their  defences  on  the  merits  may  be. 
The  class  of  cases  belonging  to  that  of  Murray  and  Bisset  have  no 
application  to  this  ca^e.  It  was  part  of  the  Sheriff's  summary  juris- 
diction to  entitle  him  to  judge  for  himself  what  warrants  he  should 
issue,  as,  in  the  exercise  of  his  legal  discretion,  essential  to  the 
proper  conduct  of  the  cause.  For  that  he  is  not  liable  in  a  court 
of  law  in  damages,  and  even  an  allegation  of  malice  would  be  irre- 
levant against  a  judge  acting  judicially. 


Solicitor' General f  for  the  other  defenders — If  the  judge  is  not 
liable,  what  is  the  situation  of  the  other  pajrties  ?  As  to  the  sheriff* 
officer,  it  is  impossible  to  see  how  he  can  be  responsible  for  obey- 
ing and  executing  the  orders  of  the  judge,  if  the  latter  be  not  re- 
sponsible for  issuing  them.  Then  there  is  the  private  party.  It 
is  not  said  that  she  is  entitled  to  the  full  protection  which  the  law,  for 
reasons  of  policy  and  public  expediency,  has  conferred  on  a  judge* 
But  according  to  the  rule  given  in  the  case  of  Arbuckle  and  otheis, 
two  things  are  necessary  to  make  a  party,  who  has  applied  to  the 
judicial  tribunals  of  the  country,  liable  in  damages ;  1.  that  he  has 
acted  maliciously ;  and  also,  2.  without  probable  cause.  Lord 
Chancellor  Eldon  in  that  case,  laid  down  that  both  were  requisite, 
and  that  the  one  was  not  sufficient  without  the  other.  Now,  ac- 
cording to  the  views  of  the  Lord  Ordinary,  the  issue  which  the  de- 
fenders would  obtain  in  this  case  could  not  be  one  charging  them 
Mith  acting  *  maliciously,'  for  that  is  not  averred  in  the  summons,— 
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bat  ^  wrongoosly ;'  and  under  such  an  issue  they  could  not  obtain  22  Feb.  1639. 
a  verdict,  if  they  should  show  that  there  was  no  malice.     If,  on  f^^^X*^*^ 
looking  into  the  proceedings,  they  appeared  to  be  regular,  it  might  Husband  v. 
even  be  maintained,  that  the  private  party  was  entitled  to  the  high-  ^!^^^  *°^ 

est  protection  given  to  the  judge,  and  in  that  case  even  an  aver-      

ment  of  malice  would  be  irrelevant     But  at  all  events,  without  p«^«oden^ 

Pleas. 

giMng  that  length,  both  malice  and  want  of  probable  cause  are  neces- 
nry  in  all  cases.  The  party  has  done  nothing  with  her  own  band, 
and  is  not  therefore  to  be  subjected  in  damages,  where  malice  is 
not  averred.  The  agent  also  who  conducted  the  suit  is  to  be  made 
liable.  But^this  is  not  a  case  like  that  of  putting  an  irregular  cap* 
tion  into  execution.  It  is  merely  that  of  making  application  to  a 
judge,  and  giving  directions  to  carry  his  orders  into  effect  As  to 
the  powers  of  inferior  judges  to  issue  warrants  of  imprisonment  to 
enforce  their  orders  in  sequestrations,  poindings,  &c.  see  Jackson, 
9th  July  1745,  Mor.  6245  ;  Aberdeen,  21st  Nov.  1822,  a  case  be- 
tween which  and  the  present  there  is  no  difference,  and  Love  v. 
Foster,  I9th  Jan.  1882. 

Z)eaA^i^acti%  stated,  that  there  was  a  second  execution  in  pro- 
cess, of  date  13th  April,  bearing  that  the  petition  and  proceedings 
vere  btimated  with  certification. 

M^Nein^  for  the  pursuers — This  intimation  was  made  personally  Pursuen' 
to  Johnstone  only.  As  to  Mrs  Orr,  the  execution  bears  that  a  copy  ^'*^^^* 
of  the  petition  <  was  aflBxed  in  the  key-bole  of  the  most  patent  door 
*  of  Mrs  Orr's  house.'  This  is  something  material,  where  warrant 
of  imprisonment  was  afterwards  granted  for  not  obeying  what  was 
so  intimated.  Then,  by  the  order  for  judicial  examination,  was 
meant  examination  *  in  the  cause ;'  and  failure  to  attend  might 
have  been  followed  by  a  decision  in  the  cause  against  the  party, 
bat  not  by  a  warrant  of  imprisonment  Besides,  the  execution 
cannot  be  founded  on  by. the  messenger  himself. 

Lard  Meadowbank. — There  is  no  authority  for  that  He  may 
foQod  upon  it  till  it  be  improven.  There  is  no  distinction  between 
the  messenger  himself  and  the  private  party,  his  employer,  as  to 
whom  it  is  clear  that  the  executiou  must  first  be  put  out  of  tlie  way 
by  improbation. 

M^Neilk — The  origin  of  the  evil  was  attributable  to  the  sheriff- 
o£Bcer  not  obeying  the  order  of  the  Sheriff.  The  subsequent  pro* 
ceedings  were  harsh  and  arbitrary.  There  is  unquestionably  a  case 
against  the  officer :  it  is  not  necessary  that  malice  should  be  libelled 
against  him ;  and  the  other  parties  are  clearly  liable  for  what  he 
did,  if,  as  is  averred,  the  warrant  was  executed  specially  by  their 
authority.    There  may  be  a  distinction  as  to  the  Sheriff;  though 
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22  Feb.  1830.  some  of  the  cases  referred  to,  as  Anderson  and  Pollock,  were  not 
merely  in  regard  to  a  judge  acting  magisterially,  and  there  was 
great  irregularity  in  the  proceedings  here. 

Lord  Meadowbank. — It  is  easy  to  make  a  general  statement  I 
wish  to  know  the  specific  grounds  of  irregularity  chargeable  against 
the  judge. 

McNeill. —  1.  He  converts  a  civil  proceeding  in  some  sort  into 
a  criminal  one :  he  takes  upon  himself,  without  an  application 
from  the  party,  to  order  the  cow  to  be  taken  possession  of;  and 
then,  2.  when  his  own  warrant  was  not  executed  according  to  bis 
own  directions,  he  orders  the  party  to  be  brought  before  him  to 
be  examined  in  the  cause.  3.  If,  as  is  maintained  on  its  terms, 
it  was  an  examination  in  the  cause,  the  party  failing  to  appear 
was  not  liable  to  be  apprehended,  but  could  only  be  held  as  con- 
fessed. 

The  case  was  delayed  for  consideration  till  this  day. 


Opinion  of 
Court. 


Lord  Medwyn. — This  is  an  important  case,  and  the  more  so  fron 
the  elaborate  note  of  the  Lord  Ordinary;  but  I  am  not  inclined  to 
agree  with  his  views.     I  shall  consider  the  case,  as  to  the  seven! 
defenders,  in  the  order  in  which  it  was  argued ; — and,  first,  as  to  the 
Sheriff-substitute,  whose  case  is  the  simplest  of  all.    It  would  be  aa 
important  matter  to  these  judges  if  an  irregularity  in  a  civil  process 
were  to  subject  them  in  damages,  though  proceeding  merely  from 
an  error  in  judgment,  and  not  from  malice  or  corruption.     If  that 
were  the  case,  the  saying  of  Lord  Stair  would  be  applicable,  that 
<  none  but  a  beggar  or  a  fool  would  be  a  judge.'     The  pursuers 
complain  that  the  Sheriff  converted  the  civil  proceedings  in  this 
case  into  one  of  a  quasi  criminal  nature ;  but  this  is  not  the  cha- 
racter of  these  judicial  proceedings.     The  object  of  the  petitioD 
was  to  prevent  the  sale  of  the  qney  along  with  the  stocking  of 
Roseball,  and  then  to  authorise  its  delivery  to  the  petitioner.    Sueh 
applications  must  be  numerous  in  a  large  county,  and  must  be  dis- 
posed of  instantly.     The  principal  tenant  had  left  the  country,  lea- 
ving his  affairs  in  the  hands  of  his  wife  and  of  an  agent,  who  were 
disposing  of  the  effects  in  order  to  send  the  proceeds  abroad ;  and  it 
was  stated  in  the  petition,  that  delivery  of  the  quey  was  refused  till 
satisfaction  was  made  of  a  demand  by  the  agent  of  a  debt  due  to 
himself.    In  these  circuntstances  the  Sheriff  pronounced  an  interlo- 
cutor in  all  respects  competent :  he  proceeded  with  great  cautioD. 
He  did  not  immediately  grant  a  warrant  to  apprehend  die  party, 
as  craved,  but  ordered  intimation  and  answers*     This  was  the  cor- 
rect and  proper  course.     If  he  had  done  as  wns  prayed  in  the  pe- 
tition, he  might  have  been  able  to  have  delivered  over  the  quey  to 
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tbe petitioner;  but  as  he  did  not  do  this,  and  as  Orr  had  left  the  ^  Feb.  lesft 
coantry,  it  was  right  to  give  directions  to  put  it  in  manibus  curise.  q^^^^ 
It  is  not  necessary  that  every  step  taken  in  a  process  should  be  ex*  Husband  v. 
pressly  prayed  for.     It  is  not  incompetent  to  order  answers  though  q"^*^*^  °°^ 
not  asked.     An  order  for  caution  for  violent  profits  in  a  removing,      — ^ 
or  for  consignation  in  a  multiplepoindiug,  or  for  instant  restitution  ^P'"*^"  <>^ 
io  a  spuilzie,  are  all  competent,  though  not  specially  prayed  for,  as 
beiog  within  the  prayer,  and  to  further  the  end  in  yiew  of  the  par'^ 
tie%    If  there  be  a  dispute  about  a  moveable,  and  one  of  the  par* 
ties  is  a  stranger,  the  Sheriff  may  take  means  for  preventing  its  re* 
moval  and  keeping  it  in  the  hands  of  the  court    After  this  petition 
and  tbe  execution  of  11th  April  were  laid  before  the  Sheriff,  the 
latter  showed  that  service  had  not  been  made.     The  next  interior 
CQtor,  of  the  13th,  did  not  then  order  the  apprehension  of  the  party, 
bat  merely  that  the  petition  should  be  served  again.     It  is  stated 
that  this  was  not  done;  but  that  statement  is  disproved  by  the  se- 
cond execution  in  process;  at  least  it  is  suflBcient  to  warrant  all  that 
the  Sheriff  did,  and  it  must  be  held  good  till  it  be  taken  away  by  an 
improbation.     Then  it  is  said  that  the  examination  ordered  by  tbe  * 

interlocutor  of  the  13th  was  *  in  the  cause,'  and,  no  doubt,  if  such 
had  been  the  case,  failure  to  appear  could  have  warranted  nothing 
more  than  a  holding  as  confessed  in  the  cause,  against  the  party 
so  failing ;  but  the  examination  was  ordered  ^  anent  the  matter 
*  therein  referred  to ;'  that  is,  the  matter  in  the  execution,  with  re* 
gard  to  not  giving  up  the  quey  when  required  to  do  so.  This  was 
ordered  *  with  certification,'  and  was  perfectly  correct  and  proper, 
and  on  the  failure  to  appear,  the  warrant  of  apprehension  was 
granted.  Here  all  that  is  objected  to  the  Sheriff  stops.  Was  he  then 
warranted  in  what  he  did  ?  The  order  to  take  possession  of  the 
quey  was  correct,  and  the  disobeying  of  the  order  for  examination 
was  a  contempt  of  court.  This  was  a  civil  process,  and  always 
treated  as  such.  The  Sheriff  was  not  seeking  to  catry  his  decree 
into  effect  by  summary  imprisonment,  as  in  the  case  of  Murray. 
That  case  left  the  power  of  Sheriffs  unimpaired  in  sequestrations 
and  the  like,  and  in  contempts  of  court,  so  that  summary  imprison- 
ment could  be  then  inflicted.  It  is  the  character  of  the  jurisdiction 
of  the  courts  in  this  country,  that  it  is  of  a  preventive  nature,  to 
prevent  wrongs  as  much  as  possible.  It  is  different  in  England, 
where  the  jurisdiction  in  the  common  law  courts  is  for  the  purpose 
of  redressing,  not  of  preventing  wrong.  This  feature  of  the  juris* 
diction  of  our  courts  enters  very  much  into  a  case  of  this  kind.  I 
think  that  there  was  nothing  in  the  conduct  of  the  Sheriff  that 
should  have  been  otherwise.  If  he  had  done  less,  he  would  not 
hare  done  what  was  beist  for  securing  the  quey  to  the  right  owner, 
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fore  him,  not  only  to  aver  ihaiiqe^  but  also  to  ^ 
liCe,  and.  that  it  \iras  upon  them  aloner  that  be  acted. .   i^iipitscai* 
soimeinsf  Mr  Baillie.  .   ^„.  ^^ 

As  to  the  other  parties  it  is  some^hAty  different.^  ^^^^^  ^ 
them. 


as  raise  mi 
application 

^,^.^j"V'*  P'5>v?/l-  Thf y  yef e  ^<^t^^  >9F^y^r,  der^ji^^i^  n9tH»4)t§J^ 
fah^.n.T.he  prayer  fpiriivi^iftoament  wtHitftQc^<(w,N  btflit  MA  not 
abUi  upon*  Th«  pr^al^])kr«f  tl^9  'mlitKd«l^'kdfii^t<>'<iNP^Vo 
for  ir^dress,  and  neither  she  nor  her  agent  is  liable  in  damages  for 
doing  so.  It  was  not  illegal  to  put  the  warrants  into  the  hands  of 
the  officer  for  execution :  there  was^nothing  oppressive  in  that 
The  warrant  of  apprehension  was  rendered  necessary  from  the  party 
not  obeying  the  order  9f  4!i^^>.C9U]:t9  wd^to.^upport  its  dignity.  It 
is  proved  that  the  petition  ana  denverance  were  served^  though  the 
reverse  was  state^.  Though  it  had  not,  that  wo|ild  jno^  ha^  fttfecfeA 
the  Sheri]^,  but  it  would  have  been  otherwise*  with  toe  other  de- 
fenders: it  is  disproved)  ,hpw/^V£p[^.Jbyf)be^xecution.  The  appre- 
hension took  place,  and  if  there  liad  been  any  irregularity  or  unne- 
cessary violence  in  that  proceeding.  U  miff ht  have  subjected  the 
parties  in  damages; 'but  I  see  m>^btri^'stiitelrthar  would  not  hare 
occurred  in  all  similar  proceedinirs.  In  shorU  as  this  wasia  judicifl 
application  to  a  ludgfe  having  jurisdiction,  and  the  proceedings 
were  regular,  and  the  apprehension  took  place  in  consf  auencjMf  a 
contempt  of  court,  this  is  not  a  case  where  mialice'is  to  he  inlenEd; 
but  It  must  be  expressly  averred  m  order  to  subject  the  parbes.in 

damages*  "•.•...  *av     » 

Lord  MeadowhanL — 1  concur  with  Lord  Medwyn^.andfibaiee  Jio 

doubt  on  the  case.  *  -  ^  i      -  \  \    A   Ai » 

Lord  Glejitee^—laxh  of  the  same  opinion.,    lo  tne  nr8ifputc&  the 
Lord  Ordinary  Ts  wroiiff  in  considerinff  it  expeaieht  tp  .seM  the 
whole  cause,  with  the  objections  to  the  relei^ncj  .imdi^ 
a  iurv :  the  defenders  are  entitled  to  ^aveUhem  settlea  D^torei 
Then  I  find  it  difficult  to  have  a  different  opinion  from  tlw^sf 
by  Lord  Medwyn,  and  acquiesced  in  by  Lord  Meadowoan^ 
action  should  be  dismissed  as  Ji^elevaut     It  is  nuite  a^ff< 
'  case  from  that  of  Murray  and  Bisset^  whicli  i^a  decisio^  that,  a 


mentioned,  must  always  b6  mentionea  Vi^^  ^pptf^u 
tition  ii^s  presented,  praying  that  si'  party^  4i9|il^ 
sign  a  deed,  and  on  refusal,  that  warrant  of  impi 


•Si 


imprisonmept 
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be  gnmtej*    How  was  it  poMible  to  doabt  that  that  was  enforcing  82  Feb.  ia?9. 
what  was  to  bo  the  oltiiiiate  judgment  in  the  caose,  by  sammary    ^^^v^ 
inpifaooment  till  the  order  was  eomplied  with  ?  If  it  had  been  Hmband  v. 
nefely  to  sapport  the  dignity  of  the  coart  in  a  case  of  contempt,  Currie  and 
as  wat  dojie  Ikere,  a  very  different  judgment  would  hare  been  pro-       "^ 
nooDoed. 

Lord  fysHci^Clerk  abeent. 

The  Coitri  diamiaied  the  action  as  irrelerant  as  to  all  the  de*  judgment. 
katioBf  with  expenses. 

Lflid  (Mkmj,  Jtffn^.  Act.  M^NtOk^  E.  8,  Gordon.         Alt.  For  Mr  BailUe, 

Dmt  qfFac  fSapeJ  Wood.         For  other  defenden,  SoL-Otn,  (Rulhmfwrdj 
AMy.    Hflf  f  Wood,  W.  S.  and  ThomoM  lUmkm,  S.  &  C.  Agents.     T.  Clerk. 

G. 


FIRST  DIVISION. 

Na  LXXXVIII.  23d  February  1839. 

JOHN  PORTEOUS 
offoinsi 

JOHN  GRIEVE  and  Others. 

PuBLio  PoucB*  —  Nuisance.  —  Slauqhter-housb.  —  Feu- 
aiOHTy  CONSTRUCTION  OF.— By  his  feu'riffht  a  vassal  was  taken 
botmd  not  ^  to  erect  or  carry  on  within  t/ie  said  grounds  any  brewery ^ 

*  tamoork^  briekworkf  soapwork^  distittery^  or  any  kind  ofmanufaeture 

*  wtuOever^  or  chemical  process^  whereby  a  nuisance  can  be  created 
^  witkm  any  part  thereof^    He  was  also  bound  to  erect  <  substantial 

*  dweUiny^houses  vnfnmt  under  certain  rules^  but  without  prejudice  to 

*  the  bmUdtny  ofeoadk^hauses^  stables^  or  other  offices  behind  the  said 

*  dssJUny^houses  :* — Held  that^  by  the  terms  of  his  feurright^  he  was 
ptohMbitedfrom  conoertiny  a  stable  into  a  place  for  daughiering  his 
cetOe  need  in  his  trade  as  a  butcher* 

Onvioii. — That  a  dauyhter^hause  was  a  manufacture  in  the  sense  of 


About  the  year  1816,  the  heirs  of  John  Rae,  surgeon  and  denti^it  Narrative. 
ia  Edinboigh,  granted  Tarions  feus  of  eight  acres  of  ground  lying 
between  die  High  Street  of  Portobello  and  the  sea.   On  the  Ist  and 
iM  of  June  1888»  Mr  John  Riddle  Stodart,  W.  S.  one  of  the  feuars, 
nn*  xiT.  2  s 
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^■^y^^  piece  of  ground.  In  this  disposition  and  aaslgnatton  of  tfa^i^ffigbai 
Gril^n^!.  >  S»4fr«Wtwct  i«  i«|Nro«id«d  and  .^Maoe^  '  ityMif  ^oU  AOtbe  i« Die 
Others.  ,  ,.     ^{^iro^  of  Ae^s^d  Jobn  Port€K>ua»  or  Jiiafrreaaidsi  to  etector^srif 

<,^8pi|rork»  distillery,  or  any  kind  of  inaiHi&otore  wbatorery  or 

<  oliemiiQal,  parocessi  whereby  a  nuisaaca  am  Jbd  erealodiwitbiii  soy 
^pAn^jtii^reofj  deelariog  also,  thattfae  said^ohn  Porfeeoas  and  bit 

<  fore^d#  shall  be  bound  to  erect,  with  aU  loonrenient  di•|Mlld^ 
<^  stibsl^tial  d Vfdlif^g^oases  upon  the  aaid  piepe  of  ground  above 
<;disppni^d,  with  a  fwit-toward^  the  street  called  Wellington  Strasi; 
^mdat  tb^«  distance  o^  neither  more,  nor  les^s.thf^  ^ft^enfeet  6etti 
ftbe'^AidBtveety  4uad  in  (be  Ifoe  ofc  tl^e  other  h^oif^f.  Jn  the  said 
^j^^h  wlH^b  4weUi^fTb9««0a  steU>bat:^  rotfi|.,of  al^;^iiu9d  na 
«  alflrb  df^jUoffrhousea  al|al|.()#  ,b^tipponjkh«>^d;|Hee^  qfvgrasiHl 

«  wHboot:  Ur€|5i4J(^?iB)  the,. 9md  fohfij  Plirieffasi  .apd  . iUa  iM^stids 
•ibuildir^.^c^cSirboasift  a^U^  «f  «pt(tfir jp%e8  beUitri  tki  said 
>:dv^lU)Krb4>ipi9f,  the  ^ame  oever^eMeeding  ^itti^myT^refi  fieetia 

*  heigb^  ^qdUig  tbe  roof ;  4Mid  <  tb^  fi^id  Jobn  P0rt^<|a#  ^  lia 

*  fof^si^ds  nhall  be  bound  to  ind^Mie  the  said  ,pieoe  .of  gi^wid  vidi 

*  w%lls  five  fe^  in  be%^  oxpef«t  tfi^  ,Dai;^p^  v^lls  to  be  tmilt  by 
Vthe<i|l  10  f^r^Miti  and.^t  the  mt»^  djatanoe  of  ii&een  feeifrom  ibe 
\  aakl  hoiiaeB.  to  be  b^aill;  in  Wellington  Street^  wJhicb  pampet  i^d 

*  abidl  .not  exce&d  two  feet  and  a  half  ia  height)  and  ahaU  ha?e  iioa 

<  ii^iUngs  tbajreoo/  Pro^iAon  is  tb^U;  lOftd^  for.Mp^nml  to 
Porteous  of  oo^balf  of  tbe  ^pcpenae  of  tbe.g^ble  9p  9^r.Vim 
whif^  fx^M  \m  vmv^  betjv^ep  J^aa  a9i4  >lbf^^ioipaipg  feu4li»  m^ 

•ft  |Nrqp<vti«»al  p«prt  of  tfrei  ejqpe^e  of  inf4i4|!g  4|B4jKQiH^iAg(^« 
alreet/in,rfpair,>.wd  of  qiaking  ai^  4qp^oiii4Ag«^«iPl4^»d^«0'f<^ 
4ha.i»ei;vjioo  <rf  (ibe  aaid  J^.^(;>i  ^d.  to  ^^aH  iwwiwroji,iB,iJpiWio» 
.,wi*b  th^i^^^'^  %W^ ^  the  knda  p(  fita^t^,i^x»^;,ifv^fil0^ 
*i^|»9g/tJ^  wb^te  stfTfeQta  tboff^  iQigmd  J^^*  v»P<wloiP»** 
further  prohibited  from  .ai|jb£&iii%:  0|^  ^eAaiiiBl;tb#  Wll'rSilllitJ^^ 

Ml  ^  bdIA  (idP^i  ^  lu^ar.wbifiti  coodii»oA8(»;r4^i9tiMsiMi  4H^ 
MJioQa^beye  «mt^P»  and  not  Mbe;|PwiP^t.t%eNfrwM|ttart  giMte^ 

f. awl «WPled;. .4$qMQg  alwoysi.  as,  il^i*  bv«bj5>S>ld^in  4be#id 
^^  fen-^ICllt  e]E{^e»9ly  provided  apid'decliiffidf  Ihf^t  tf  tjMtjMirJ^ta 

<  Por^ouSf  o]!  bia  for^saids^  ahaU  oontryiTaafS  or  aot  in  eon/tgtfXutm 
r  <  tberi^to^.then  not:.oiily  fball  |e^^);hfiy^  fi|«t|«(ly  ^fnit^Mii^io^^ 

•, 4[  i^gbt  and  intar^it^w  4te aaid^bif^Qta,  Iwt tt^^mmfkiMiw^ 
'  to  the  a^d  Jean  Ea«  or  Grown  and  Jaabelte  K^fiy  W^Af^^ 

<  fiijaida,  .ipi  t^e  aapne  manaaras  if  %\ke  i^^d  feurrigkitlyy'tb^iMd 

<  never  been  granted,  and  tbat  without  declarator  or  other  process 
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''««U#  lb#  ihitl^^ffieV  ^iijr  law  or  fmiotlM  to  the  emCvftry  Mtwitii^^  »  Pbb.  laav. 
•litMditie/  '•  •  '  .    ^^•v*^ 

Tl«  Mi9p«Dder,  wivo  waw  a  fletlier,  and  wbaee  hvt  mem^tti  q^^^^  ^^ 
8D  iifee  JM  bMidlh  mid  190  in  ieagtb,  eDDtertedfttfUible  or«ow-  others. 
bmne,  wbtch  ih«n  stood  at  the  extremity  of  the  ground  behind,  in-  NamiUve. 
toaplAofr  for  sbiugbterlng hte  enttle.  Mr  Grieye,  as  Aietor for  the 
MpsiJony  along  with  various  other  parties,  feaars  ondtr  tba  eaid 
•aperiorsand  proprietory  tenants  and  oeonpantsof  propertjr  sitaattd 
in  ^Drtobello,  preaented,  in  the  month  of  January  1838^  a  potion 
to  ths  Sheriff  of  Edinburgh,  setting  forth j  tbat  the  ereetiwi*  of^  a 
siMgbtc^-haiise  on  the  pieee  of  gronnd  just  alluded  to  was  prohi- 
bited by  the  charter  on  whiob  the  ground  was  fsasd  from  theMpe- 
riers;  that  aaob  ereotion  was  a  fioisuioo  at  oomaMin  law ;  ^and  tbat 
tbe  tiangbteftng  of  ^mimais  at  PettobeHo  was  peenliariy  a  ntflsaMe, 
inssmttdh  aa  thaft  vUli^'is  a  fhvoiifita  resort  of  strangera  doriag 
tte'sommer ;  and  that  it  is  moreover  inter  gaudia  of  the  inhabUMts 
«f  BdlabiMfffa,  and  therefore  entitled  to  the  fiivioar  of  the  @our  e  in 
quiistlahis '  Vkm  the  ^  present^  'and  easving  ad  iaterdiet  agaiiist'  the 
Mspettd^r ;  aad  aftei^  irttrrods-  proeedare^  and  an  laspeotiato  -  ^  tiie 
prewisea  toy  the  SbeHff  in  presence  el  the  patties^  hia  Lofrfship 
ptononnaed  an  inrtei'Iocator,  ^  flndiflg  thlit  a  alaoghtef-hous# Id  the 
^  hnnediaae  viointty  ^  houses  is  ia  general  held  a  naisanee  at'^knn- 

*  moll  law  ^  Findb,  that  the  defender  was  not  «atitled^  under  his 

<  disposition  and  conveyance  from  Mr  Stodlirt^  to  tarn  any  of  thie 

*  hottsea  on  bifli  property  into  a  slaugbter^ioiise ;  Therefore  inter- 

*  diets,  prohibits  and  dischargas  the  deiander  from  using-  the  pre- 

*  mbk^  in  question  as  a*  sUmghter*house  or  sbaaUeB.' 

fifgfii^..^  At'^tte  iaspectioa  the  Sheriff  found  tbcf  deseri^don  of 

*  the  ]|»rtoiiasB  h  queatien,  given  in  the  third  and  fouirA  artielfes  of 
^thi-4efeiidi^a  «ondescendance.  No.  Ih  to  be  correct  aiad  there 
*slM  not  s^ear  at  the  time  of  inspection  to  be  uny  Uiiisanee. 
^''Rkeiis  ihA'^&otfcM  carcass  hong  «p  id  tbe  aiaughter«faouse ;  and 
^'  tbcliiilfltidar  atated,  that  for  some  daya  he  bad  aearcefly  gotiEiffy 
-^^a^fhrn  th«  inhabitants  of  Bsitobello. 

-  ^^  i^'  tlMlrefoM^j'  it  hachttot  bean  for  the  apeoial  prohftitfon  in  the 

*  dafoii4iM'r  ^iwn  title,  the  Sheriff  would  have  allowed  parties  a  proof 

<  of  llieir  allfSgatiM* ;  biit  the  Sheriff  ia  of  opinio^,  that  Wk  vfrtue  • 

<  adbaaposialcoiidltioiis  on  whMi  the  ground  was  <Mrfginal(y  feoed, 
<tfiai>p«rs«eiaaraMtilfted  Id  an  interdiet^  otherwise  those  cohdi* 
*^i3ooi  may  bi^  evadM  add  defaaMd.  Hare  may  be  no'  kmisance 
•'litY^esiayt'f  iHitff  the'd^fi^der  Is  to  continue  to  use  part  of  his 

<  pMnisetfaaaliiiaghtei^^odi^,  he  may  carry  on  his  business  to  a 

*  great  exteftt,  and  a  nuisance  wiH  be  created.  In  the  case  of 
'  Kek,  where  there  was  no  special  prohibition  Kka  the  one  in  the 
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No.  68. 


Porteou^  0. 
Gri^e  and 
Others. 

Nsirative. 


SS'Feb.  183I».  <'?^fc^rrf4er'8  atepbsltibti,  the  StiefHT  6f 'F^H»«li^rl^  tMsff^'tri^  lite 

*  effiw^df  eenalri  regtflatlotos  in  pfeveritihg  i  ^ku^htcrifconte'ftrom 
*beMg  ft  huitence;  but  the  Lorid  Ordnmiy,  antltdterwaTds  Oe 
'Court,  alibttd  the  SheriflPs  Interlocutor,  atwl  granted  the iirter- 
•'dlctr;     •  ■    ' 

•  The  defentJer  gtates  In  his  dnpUei,  (No.  7,  p.  9,)  that  tbere 

*  are  Wptd[>Ko»hattbles  in  Portobello.  This  clrcwnstance  appears 
<^td  tb«^  l^eriff  to  he  against  the  defender;  for,  Isf,  Itshbw*  tiie 
'*  opihion  of  the  inhabitants  of  Poftobeno  that  they  are  nSt-ehcfil^ 
^'lo'tfreiH'sh&mbks  !n  their  village;  atkl^  ^2%,  U  the  d^dMr^h 
^  elltitted  to  use  pait  of  his  premises  as  a  Maug1lter-bousi(,  Mii  bMl- 
<  nfMi  id  daugfatering  cattle  will  be  much  incredsed.  '-^iMk^^V 
'4nl(it^ftdictti'not*grant^d  in  this  cttite,  oth6r'piflVftte  "ittttl^hlM^ 
^'hod^es  ttmy"  bo  erected,  and  thus  die  cdndiitioiM  dh  MArh^'ttt^-'itf- 
''hdbiti&t^  lit  Fdrtob^Uo^  acquired  tlii^Y  feii^irBl  6<i^^dered%t%*JL 

i  «  The^ughter^honse  in  question  is  iri  the'cIds(^ViitiRiy't^f4MUr 
•holuH  whitlii^k-e  built  many  ytiaftf^fMrU  a'iMif<f88G$'4^ii^ 
•thef' defender  acqulrisd  his  tfghi:  Thedi^Kttd^r  ^{iii<^^^^«^ 
^'pi  tr,)  that  ho  has  for  several  y^M'ticc^etf^  iMiis8^4M<P4iMp  ^ 
« thfr>eilift€¥fl  eztremti]^  of  th^  Hlgb'SW^^^  of'FMtA^l^^^bMe  Ii« 
^  ctfi^ried  oYi  the  4>tisines8  oFa'^^shei^.'*  If,'  th^ir^Mfe,^^!!  jin^IBSiS, 
*'  li6  foutad  tt'ndcess^  to4iH^rh  ^  slatkglftefi^h^usei'ft  it^p^m  to  .Ore 
« Sheriff  he  should  have  procured  for  that'porpMe  {MiiMe*  nol 
^'subject  16  the  conditions  on  which  he  holds  the"  preil^ht'tircUMiei^ 

*  and  at  some  distance  fttrni  other  honses/  -  '         "••''.• 
Po^tebus,  bdng  charged  on  diis  ^xttttcted  dbiirets^  prtscttt^  m 

MH  M  adspien^ion,  in  which  h^avefV^di  tbftt,']|ifr^i6^tbhisacf^^ 
^teiotvidftfae  feu,  the  gtound  was  wllolly  tiia\wikMhA,yiiiiynA  xisaitA 
as'  afhoroiiighfiire  frmn  the  lane  tft  street'now  Citll^d'^eHfalg^ttm 
SC#e«t,  to  the  Hfgh  Street  and  Re^edt  Sti^et  ''ft  wiiib'''ffie'  c&m'i 
BdOA  redeptadi^  of  atf  the  filth  and  nuisande  0f'th^^niIgMSbtf'lv6M; 
SftmaA  p{g«8ty^  were  erected  dn  it,  the  fuilzte'iitfskt^Ylttf^  wUieh 
wtts  usually  IfahMim  upon  the  ground.  It  swtdUAd  tHA  <Mi  HmS 
otheip  v^mltl^^nd  generally  was  in  the  vi^orst  pdMU^J^otifAUillbi^ 
prcrfudi^l  al{k6  to  the  comfort  and  beidth^of 'th^'iieighbi^^dCNf. 
Asraoon,  however,  )is  ft  became  ^e  prdpmjf  ttf  dlti^ifipttbicf^^ir 
c6ttplet«  dtemion  tn  the  appel^tniic^'  df  iii^'^^titiii9WiS^''S8ii»^ 
Itwfl9  neatly  add  sUbatafttiiilly  indd80d\Hi!K  M^a^r'KlfieB^^h^^ 
The  tfaoroQghfiire  was  interrupted,  and  ^iMdi^fime-pe^iU^WWir 
eM-ince  from^Wenirigtob  Street.  'nie%It<^of  ilfie^t^fl^ 
ing-ilMse,  for  the  erection  of  which  the  gftinddye^HE^^vy^iUMi 
Qrigindly.feqetd,  uras  laid  oat  as  a  garden,  and  orioMi/niiii  widi 
powers  and  shrubs.     The  pig-styes  have  been  removed,-^the  pas* 
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wg^^ai^yi^Yi^pet, faille. ^eQ  ettbec^paved  vith  QagB^.Qr  fFQp^fly  sa.FeU  iftae. 
ctmewuy^i^  -  A  4xWy  wbich  is  iilwaya  kep(  in.  tbf^  best  oxdefy-ami    ^my^ 
a»v«p^.iifili| ariose vgratedf iron  ()oor^  serves  m  aa  Qut^e^M&e  q^J^^^ 
^m  or.fK>U  ^"S^^y  ^V^  keepa  tthe  whole  place  peili^y  cle^^.^nd  others. 
dry.     Not  the  slightest  appearance  of  filth  of  any  kind  i$  i|OV  ^^^J^^ 
to  be  .seen,;  aiid  be  duets  iu)t  beaitafee  to  afl|jroi»  that  t|\er^ilB  not 
wilbsii  the  c(mkpa39.4>f ,  x\\e  whole  town*,  of  PortobeUo.a^i^ot:^  b^ck 
gnoui^d  ikept  in  jitter,  ordei:,:  or 'exhibiting .  an  appeanapq^jm^De 
firee  ffiom.ey^ry  c/ipec^es  of  fiUb,  f^i  Quisance: .  Th^ttwitbiai^i^w 
.lap«e?fiit  the  possibly  of  ¥is  neighbours  heing/anmyji4^<any 
-WV^  bjTi  tharpopveraion.  of.  the  ^stable  into  a  slajvghterrh^u^i  tbere 
•were  neither  wiftdoifs  nor  a  fire-place  in  it,  but  inefi^ly  a  doorjn 
Jb^,  owl^^.Titnd  a  «im)l  ^^)ertiirB  in  the  r<;»pf.     Que  en^-^tf  r this 
-boiMfpB  :9jB)y  {i%  j^cfvied,  as  a  «ldi)gb^r-hpMse,  th^.c^b^^oataii^ 

«fc#h^¥ftS^Ml^S»jll>P»;^  Npg  e3^cfei»iveJ.y,i^e4,by.,hip». 
The  whole  floor  is  paved  with  thick  flags,  and  is  altogether^k^pt 
¥m^'iSkmf!i\thmi?9^9x4m^^  »table.,  Ho  ,p&l  oar  .fifeb  pjp  any 
^B* "aWTOMif^  (JPiRMf  W>  i^  9tf!kP^t  tbe.p^^mpspai  ai^.jfrflm 
*ew^tu^g^  fff.^Mr.as  ^qonstfuctioi^  of  tb^  b^ildilvs,  iH.w^id 

*PqWIP««#l«^iWl  WjrM  we  to.  45pi^ecturA  tbf^t  it  was  .dflvoM(;ta 

4l?ebPW|^«|.«^*;WW^  pl«^»#>terrhpu^^    Tbjafe  ^a.tbe  .^ala  <rf  rfia 

,Slwi%ffft».  W^M?ft»^d  that  th^e.dW  nqt  appeaiv  »t  the-  tim^M 

mpSP^fg^M  *«  ,*W  Wi'WiWRfc' a'tbpiJgh  the  susp^nde*  bad  4hat 

TOr^yS6rA)apg)*tsreditff;a,ca^le  and  fifteen  sheep^  and  thafe.fee* 

^l^'i^fapviag.  t)ie,leMR  bef  bad  stated  to  Mr  Stodart  tfiat  jM^  prin:' 

dpal  object  in  obtaining  right. (»  the  stable  was  for  the.pu17poae.of 

kimi9^jja.^t  s]Qi^b^.f^^',as  be  required  for  the  supply  of  hia  tnide. 

T^).*Wl^f»ft  ».  «itwtfi4  di^d^lice  from  t^e  baek.i^  tj|# 

flv^Iffifl^^^W^i  awasf  fi^h^r,  buildings  of  a  similar  description*  an 

^tfMm^Pf^i^^^h^^f^^^  bpusea,  pig-styes,  ^c.p  it  ^aflaot  ba 

9^],  £((191  J^i?  fl[ablic.atre!et^  nor  its  interior  di$f;over9d  froin  the 

kii/ol^i^ft^lff^  boases  in  the  nfigkboaihood,    Tbi 

*!kw4^  WWWg>A?«9t^hft  aaimal.is  receiyed  directly Jatcj  ^. large 

»PI?  iWV  »»  WW»ffi%^|y  carried  off; ,  It  is  not  penpittad.to  rim 

4Wftrf^c8WfBaft{8^^fi?^  W*  ?<?a^J^4y  *  drop.ever  staina  tbe  floor.. 

Tt^fiff#^.f^9}l^riPW'W^  J?  »^mo^,ed  the  qionwmtjcis  i^iraote^ 

<f<>«»>rJf»qfHH5n»lH  W^  r^hu^  the.^laflgbtef-bouse  emi^  no  efflufja 

^■f^SW-gg^P'ft^^^  ^?  Wa  ^hop. ,   The.  ^ha#p/  and  .eat- 

^f!h%MBrtw*i(f^^f^jAf^.^'^^  ^^Vi  in  *  pa*  at  .some  disteaoe 

*r»W.^S  '*«IP^  .^J^.  ^»fi^  or  aqnpya^ce  is  to  .be  appreb^ndei 

f^mrti^Am^VSM  thci.catf)i5,to  the  sl^ughter-^bonse,. either  teiAe 

a^lWIIRbflpA. W.i*^  JHW^8P^*    J^V^y  ^h'«g» »»  aJiorU  oonnecied 

witt^  tltii«./i|^^aie|fat  of  Jb|s  busine^  is  conducted  in  the  mosl^  pri* 
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vnte,  ckwly*  and  «ifeiamiiier»  -  N»  lojnry/tM  Msolt  framtiiM 
9i»agbl«r«bQQae  iotht  h^flthoi  ih»  neigbboot%  atd^  ULaaBolinl 
point  of  view*  it  k|i)e9fiMdy.iHiilooiioii8,,.ia9'ift^«i^ 
•iiOflltoflM  that  a  oiedidftl  feiilknMOfifMiteilMNacTOr'aaisjthe 
sUgbteft  conipIaiQt  4n  tbe  siibJMt*   • 

Tbe  f eap^ndeots  4id  no4  iujbiite  Ib^oe  •WmUMtp^f    ^ 

•        '  ■■ 

1^,  The  apecial  eoymeration  of  the  diffaraot  jLUKb  Qf>viiiklf|o^ 
bibit^d  h  Rot  to  bo  extended  by  in^lioalioii  lo  other  iH;oflii;i  Ibit 
be  baa  not  erected  any  work  at  all  leteiBbUng.tfaeee'f  lehibiMdi  nor 
eatablkb^d  any  kiiid  of  maouiiMliire  or  cbe»ieal  paMceawhetaby  t 
nuiwuice  can  be  created,  and  tbat  be  ia  entitled  te.|beLlno6t4Mnl•^ 
i4;ile  interpretation  of  tbe  feudal  cestrietMiM«  Sdi  Th0iM.t0i0ltm 
law  a  skiagbter-boiise  is  not  neceisarily  a  nuitance,  aa.iliiit:it  afavqft 
a  queetion  of  drcnmetances* 


I.I 


RetpondenU' 


Tb€(  resppndents  or^rwe^  «..;i.>i^ 

Istp  A  daugbter^boose  at  coqwon  law  is  a  nuif^^e^juJtC^JSi^ 
July  1814i  F.  C.  t  Pabnet^  Fol  DkL  May  17. 1704;  JlffVP^^^f^ 
Lauder,  16tb  Jane  1815,  F.C.;  Peddie,  9t)i  Mai^:4^^.ii6 
X>.  B.  M.  775.  2i4  A  eUngbtei^-bpuse  ia^cMmipr^ended  i^^fba^pn^ 
bibition  contained  in  tbe  fea-rigbt 


»•  i 


Ix»rd  Ordi- 
nnry't  Inter- 
locutor. 


Note. 


The  Lord  Ordinary,  7tb  January  1839,  proDOitneed  the  follov- 
ing  interlocutor :  *  Tbe  Lord  Ordinary  having  coneideri^  tbi^tbill) 

*  with  tbe  answern  and  productions^  In  respect  the  judgmeiitrtifilJ^ 

<  Sbfsriff  complained  of  appears  to  be  in  every  respect  weUioajtMhd» 

<  refuses  the  bill ;  finds  the  oomplainer  liable  in  expenses,  and 

<  remits  the  account  thereof,  when  lodged,  to  tbe  AwHloc^o^  tax 

<  and  report;  but  supercedes  tbe  issuing  of  any  (Bertificataof.^eiiiial 

<  for  fonrte/en  days^  in  order. that  tbe  coiq)biiner,  if  so  adTJ^i.iaa^ 

<  reclaim  to  the  Court*'  .-.i. ,;  i<.  • 

Note. — ^  The  Lord  Ordinary  baa  refused  tbia  90t^|..be€N||^tbe 
'  question  preaented  for  consideraidon  ia  so  ftiUy  and  ably  djipp«i0' 

*  in  the  bill  and  anawera  tbat  it  reijuirea  no  fei:tber  elocidi#>*' 

<  Even  apauming  tbe  jGacta  to  atand  aa  they  aia.  rapreof^atfd  ia^lh^ 

<  bill»  viz*  jthat  only  a  few  cattle  and  abacji.ar^  alangbjtaieji.ia  t 

<  atable  fitted  up  for  the  purpoa^,  and  kept  at  preafsqt  .perieclij 

<  cleiin  and  well  aired,  atiU  the. Lord  Ordinary. tbiak^ib^t  fudi^.** 

*  use  of  a  stable  is  contrary  to  the  reelraint  in.  Jthe:  camplainfi'a  lidei 

<  The  prohibition  there  is  against  <  any  mannfitctore  wjbaifvtr, 
«  or  chemical  process^,  whereby  a  nnisanoe  nan  be  coeated.'  'It 
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<  bittioesfl  be  ooee  established  it  lity  b^  eMteivdetf.     iffll^^d^  if  Uie     ^^     • 

<  oomphunera^  aigottHTttt^  eor^^tt'  A^r^itf  «oifefiti^^to;MA(Mrkhe 

*  dvelling-honses  upon  these  feus  from  being  converted  into  killiDg* 

*  hooses,  if  promised  to  be  kept  clean.    But  «h6  v^>oifcj|«et  ^  ibat 

*b«iirUodr4iy#biokttiriMd49MbHiy%edrgend^^^  ' 

*  Moeb'ifttowiiiliWM  the  i6i#ooiifestftM«,  tbaiiiiilft^^p^hMiilo^ 
«  cUumi ilaiightofv houses  ard  noc •speeifled  jr  but  neither  a)ri<' eiuidl6- 
^wotHk,  aad-nfaiiiy  odl^eflSsiiilye  tradel,''&s  tbese  ^robaMf  vetd 
^ibMiglil  M<iii4nifiMtly  wkhto 'tb«  ¥eilr«irit  as  to  ^^peMde  ftMaS 
^Jipcil^tMt/b^^     ^^  ^  -        ''      -••.•^'••■^-    -.•■.••'.  -n.; 

<  These  are  the  Lord  Ordioarj^'s  views.  If'tbe  CSiiri'  koiitiildk 
^  in  them  the  complainer  will  have  the  case  tried  in  one  of  the 
'shortest  and  most  economical  forms  cotnp^tert't  bylaV.' '^  Oh^the 
•sthtlr*lkridP,^!ffllHr'i:.ora<llips  |jass  th^  note,  the  charger,  fri^his 
^^ri;  ^wHJ^^honHlXti  W^li  wt/etftei" lie  sbooT^  indur  mor6  ^xpet)#e  'ih 
'W^o^Mf'  tde  lira  6rdinar^  dber  faoi  Itittik' fi!  likef^  tE^ 
*'lB^Mstt'(aa/ i^V^i'  IS^^ter  of  ihbre  SadsfMorfty  argderi  t'dati  it  f^ 

*  in  these  papers.     He  is  therefoW  antrous  to  "pui  th^  pait^i^'to  as 

*  little  expense  as  possible.'  ^ 

'  't%e'^}i6od^?>^dfm(fJ  and  ar^tredT— That  as  the  questibVof 
ttttikiiae  iMtt  tdways  one  of  circumstances,  and  as  the  parties  w0re 
illfVMftnfe^  oik  Hi^  Ikets,  Ke  wa^  entitled  to  a  proof  before  an^w^f. ' 

Ldrd  ^dfBtes, — I  conress  I  have  had  some  difficulty  in  this  case;  Opinion  of 
but,  6n  eonsMdtitJbn,  I  lmv6  come  to  be  of  opinion  that  the  inter-  ^^"'^^' 
bentoriaf'the  Lord'  Ordinary  is  riglit.  The  Lord  Ordihairy  has 
not  held  that  a  slaughter-house  is  a  nuisance  at  commdn  )ai^,  al- 
^ottgb,  perbapir;  be  may  have  been  right  if  he  had  so  found ;  but 
Ui  intferlodutor  does  imply,  that  accordidg  to  the  situation,  tct.  of 
dlisr  MAtighti^-faMs^i'ie  h  a  lidsance  at  comtbon  law.  But  the 
cAiiff  JIfroirfAi  ott  i^b  bis  Lofdship  rests  fs  the  restrictive  clause 
of  tbA'fMMriglH  ^'B«{]fresily  strrkSng  against  the  conversion  df  the 
1ihf,*M'p]irt  of  1^  &r  sbdb'a  purpose;  and,  taking  the  whole  cfause  to- 
gi^e^'liytf^i^  clearly  6f  opinion  that  tbe  interlocutor  is  right.  I 
dotaoe^esf  lttyd}Vfti16A  entfrely  on  the  firftt  part  of  the  cladse;  although 
ItbltaAf'^Mt  a^ntTdn  is  due  to  it,  as  It  is  of  very  great  importance. 
The  ofoune  begins  tho^,  "*  That  it  shall  not  be  in  the  powef  of  the 


e^^  imoiswus  <  of  the  n^^  88/ 

was,  *  from  erecting  or  CArry\Bgi'0fkiW^llm\  difi)llOundii!>9li)lisi£M 

S#t«e^gr(AMiM9c%tfMV.b0ifirQi^^ 

W^i?)  «ftl^/roll  9f^.  ^Q«k(««i9^9^  .^mi  it  ^fMn  <ilpp)i»i{  too  iiteiafjr 
iM^IJPffll^  ^%;ir.etc4ll,^Ml9P9'a  I)»^rF(0f  &«tiairi  <i#ofU: 
£hi^d^«fti9tl(^i^t4^M!^^<^fi  «v^pi9fiderrte  tiigagwkiaw  .Hmiiiluii 

'^|>mi^  ^  xfihmP^^F^  Lo||bJafi:W4xilkd.tbe;<  A^dt^ofzUMisihiaft}^ 

!  Wfirh  /Pi^;fl  miAM^ttff*'.  b.ilt;forlli^pNitp09^ii)rfi;iiiaeAfatf 
lifa^^tQpjf;  jnif)  b^ef  and  fimtM>Bi.  and  flO^Mrit  k^m  MnaQp&Mvei: 
S«ADPM8i$|0fPlfei:'(l|j»/pa)^i^  I  ^qiifi«wre,aialitber»«abid9;€f  the 
f)|fli|8e;»md  iwpi|ld-taka  ihe  wMetc|a»ie  t0g«ltiefVt4a08(iBip%>  A» 
(^)fih^iif¥>^;0f{»JB^QgbjtQr-:lH>U8^  .  Tbia  J8  a,boQa.£de  oonlaci 
^^!^S:imtm(^^^H^Hm^^i  nr^baye  jual.  tQiiconiids^iiriiat 
4^i!i3()i.w4  ii»4^otj^,of  UiQ  partaj^anat  €Ki^g  i0tii<iibi»  jsimtnutty 
m^  ^(^f(y>MitM  p«rtic9ilair  lioi€^  thou^4..  I^owv.  bok^ailfte 
l^f^v^b^i^^lft^^-.:'  Jho.4q9par)d^r<i«»8i>l4i^M(haiiiid  to 
fjS^l^^^f§)^qgrkoujm4lt*^  f^muQ  dk^aiK».£r)oo»^tbe«lBaet^ 
jf^  ^^:tf^gir  wilbf«.Bfej||idiqft.t<>  bw  JtNttltffl^  «Cabb% 
JWM»i^d.*rtW<^fl5«eftjb^l%jp4 4lMiiWid  diV!e)yii9ib<Hit9«,uti» 
9ffy%AS<^fidiWi^V9M^<^Fif^i%t  in  M(^.m4bftib  lakm^iHliiaif 

walls,  wbicb  are  to  l^^^^  ^difl^eHepj;  ba^bti  ^.Hk  iiM^rttUiftgalh^iaaft 
^1»W4  «w»itelw*«*«iJ  8(f?4:  .r^Wa  4}l^ma,inK«^/»btf^i«<&ir  piUj^tain 


-^far*JteAlBNStl*iuui  S0li«iiti4n/tbe  ^}nid*'J«M€>gitMi  ttiid  Ib&t 
iMii|fl|le8«iq«oiAiMii  htm  'WidPtoedid^to:Mr(9t^^ 

aiisto)!hM|fa«i(|i|b  'CMWisWlOtl^ttgtl&fttf  1iM#^i)^i4or,4tiir  fkii^ 

■li^ifaB  lo^  tiidMngii  Aii^4uMie  1^^^  tkal  Porlcsoitt  kui 

tmlK\lMi«Bptoio»4l|iiW|(Miiiely  after  the  tontmctilad  been  drilirn 
ipvMkUgMd,*  widi  auiiikirtuiitftt  •# ^tiy  tbfng  biH-tbe  btfadiag^of 
MfelbfiliQiMitTisiifiM^viMS^  a  vClbaicb«<beu«e/ steWe  <)^  ;oArer 
<fto^()iBbi»d^)o|id(lla:Md<iMiid  totbitti,  •  I'bm  is  all  v^ry  welt;  bai| 
iilodMbaatidnt  4#iiu>you,^  t iiMmt«  stale' that  Itr  ^»  tbty  undetmAfAnjgi 
^j^  0Bimm^Amo'Xhid  ectk'ttWtti  iha  l^odid  iioit  be  Iwiited't^  these 
'tJbnidugi^iiriitjitMigbl  i#botrid'be  eatided  te  ereet  a  slaaglitef'^ 
!>laasal«ai  Hm>i^emi^i^*  The  Buperior  wtdaM  ^haVe  fldwir  ^  fibe 
gbnpsBsdawnrii ttwh^ltei  te  the  door$  and  said,  tdiat  that  was  jast 
Msfo^^jteatbiUgveenCefAtdatedas  «  na&Banee,  aitd  that  be  would 
ri»mmtfmi:^Su^m^$mltemoht^'  ifideed^  eottM  nol  then  MaVe  bfeen 
imemetloA^mmiinim^nt:^  ^  No  mof e  ean  it  be  Kstened  to  at  presetftj 
imi>ims>iaA  dlflbfMlietbaire^ii  iH^  heUg  stated  the  dilf  lifter  tbe 
baigriq  «Wtipy}lMiiig  atated  ti<yWj  and  at  btfth  periods  tbatr  woiiM 
bamtittaw«iiiiai4M^^flr«itriiciMn  eftbe  eon  tract.  '  x*^    - 

&  iVil^tbrigitBo|itA%  4fi^p^m^k^^etf  ^etA  im^x^taiiee^^  iiTthfa 
pfi^i<drl|i€Mftf4l|t'>>iR6Ml  <e  Khe''  lebMRtiMs^lie  cbMses  to  iOsM;  in 
«liaibfi[4ii>  lU-«Mtilsdlii»  in^tfrdietto  lenabl^  bdm  to  seH  or  let  the 
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89  P»i.*it3ft:  cdier  feus  adTftntegemfily;  He  qiiuit.lidce  tare  wlmtiibcM  comli^ 
tioos  are,  for  by  inserting  ibem  in  the  first  fea  he  may  ii{|aiilt40 
the  others.  I  do  not  wish  to  enter  inl»  any  mim  ewli^l  diieaiHoii 
of  the  meaning  of  the  word  *  mana&etove  ;•  but  I  s^tbertt^nh'tiat 
slaughtering  cattle  must  be  considered  as  a  mannfacture  which  was 
to  b^  prohibited  as  a  nuisance;  for,  as  the  animals  arekflli^by 
the  band,  it  is  just  a  manufacture.  Suppose,  in  Peddie's  ease,  he 
had  slaughtered  cattle  for  the  whole  of  the  county  of  Mid-Lothian, 
and  employed  upwards  of  1000  people  in  the  establishment;  that 
a  bell  was  rung  at  stated  hours  for  work,  and  so  forth ;  this  would 
he  very  like  a  manufacture,  and  the  present  seems  to  be  very  muck 
the  same  thing  on  a  smaller  scale.  * 

The  case  of  Lauder,  referred  to,  is^  in  my  opinion,  in  point,  and 
I  can  draw  no  distinction  between  it  and  the  present.  In^that  esse, 
eyery  *  work  was  prohibited  that  could  reasonably  be  considered  ai 

*  anoiiance;'  and  here  there  is  prohibited  *  aay  kind  of  manofietare 

*  whatsoever  whereby  a  nuisance  can  be  created.'    The  case  seem 
to  me  to  be  identkai  with  the  present. 

Lard  President. — I  am  of  the  same  opinion ;  but  I  go  a  littls 
further  than  Lord  Mackeaaie,  for^l  think  that  this  twntraet  it  alt 
only  to  be  fairly,  but  that  it  ought  to  be  finroQmhiy^.awatRafd>fw 
tbe^miperior.  The  ohject^  that  the  superior  <bad  in  nJAWcivaa  to 
prarmit  a  nuisance ;  but  as  to  the  emuneratioa  ^.  tke  ^iMtieehtf^ 
it  wonld  Berer  enter  into  the  head  of  any  .ma»  to  he  iieeea^aly  ex- 
psessly  to  prohilHt  the  erection  of  »  slaughter-house,  aid  therefore 
it  18  not  mentioBed.  I  think  it  is  obvious  that  the  dattae  eoaitni* 
plates  a  slaughter-house  as  a  nuisance,  and  a  alanghter^boiiBe  ap* 
pears  to  me  to  be  a  manufacture  in  the  sense  of  this  clause.  It  is 
A  manufiscture  of  meat ;  for  you  must  first  kill  the  animab  before 
yon  have  beef  or  mutton,  and  nobody  ever  heard  of  people  eatug 
the  flesh  of  animals  till  they  are  slaughtered. 

Ij9rd  CrUlies. — Except  the  Abyssinians. 

Lard  Pre»uAnU.— Yes,  to  be  sure.  The  Abyasiniana  do  eol  s 
slice  out  of  the  living  animal,  but  that  is'  not  the  oostom  of  tbb 
oooiitry. 

The  ease  of  Lauder  seems  to  be  directly  in  point.  There  aay 
thing  was  prohibited  that  might  reasonably  be  regarded  as  «  aai- 
aaoee,  and  this  is  also  the  case  here.  Now,  tile  prohibition*  in  Ike 
first  part,  oonpled  with  the  nemaijiing  porttsn  of  the  ekose  as  quDtid 
by  Mr  Wood,  dearly  shows  that  the  erections  allowed  wians^aft 
which  aboald  come  within  the  appellation  of  eoach-innses,  stabief 
or  offiees  ia  connection  with  and  saitable  to  the  dwetiing^hoos^ 
in  front»  as  a  washing-house,  &c.,  but  certainly  not  a  shaghier- 
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kiM&f    lam Ihcreftm  far adberiiig  to  the naterloootcMr of'th«  LoM  93 Mi.  ti» 

ForteoiM  nu 


•» 


Uird  Ordiaaiy^  Cipui^cuw.  AcU  i2.  7^0fli«0}i.  Alt.  A,  Wood,  J.  i?. 

Stodari,  VT.  S.  aod  ^i.'  Grieve,  W.  S.  AgenU.         B.  Clerk. 
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FIRST  DIVISION. 
No.  LXXXIX.  !26A  February  )839* 

lOiiN  WRIGHT  AND  Otukrs,  (WRrani^s  Tito«rBtt8^> 

JAMES  HAMILTON,  W.  S. 


t'    ♦ 


Btttfb  oF'AiTNOiirsr,  AceuiMttON  oF.->-u^TBubtBBy  Powimsocn^ 
'  CitsftMkmot9  in  whiA  it  wot  Add  that  a  iruOm^haii  iff  MiifffutfUm^ 
'  €$tt^Mim6j^  acquired  right  to  a  band  of  anmuigfor  hii  ot0N[  Arto^ 
m  lo/Ucit  tb^  trutter  was  an  obKgant^  and  mas  mlitkd:to  tbsftdl^ 
n^thenee  aiecruing^  and  lay  imder  no  Miyation  toreomnmmical^^ihati 
hmttfii  to  the  truster,  even  on  an  offisrto  pay  the  price  of  the  amynoh 
Oen^  wOk  interest  from  its  date,  as  Hie  b^nd  torn  nst  held  to  firm 
part  i^  the  trusb-estate* 

On  I6di  October  1815,  the  siwpexider,  Mr  Hamilton  of  Kaffle%  Narrati?e. 
exeeated  a  trinC-dispoBitioD,  for  behoof  of  hb  creditora,  of  ^^11  and 

*  sandrjr  hinder  heritages^  rights  of  annualrent,'  or  annaities  wh«^ 

*  teeter,  belonging  to  me,  together  with  insurance  policies^  righto 
'  ef  redemption,  &c«,  and  in  general  my  whole  means  and  eslale  of 

*  Whntorer  natare  ordesoriptioa,  either  at  present  bebngingor  that 

*  may  belong  to  me  daring  the  existence  of  this  trust.'  Power  was 
etnfened  on  .the  trustee,  to  enter  into  immediate  i  possession  nf  the 
hssds,  to  remore  the  tenants^  grant  tacks  and  fiea-diartaiSf  MNbtto 
sell  the  whole  of  the.  heritable  and  moveabie  property  oonveyedf 
aild.to'ieM.'  £sr  and  disdiatge  dl  debts  doe  to  ihe.trustecw.  .Tiie 
ptttpeaeaof  :tke  trasi  were,  (l^^^)  to  pay  the  necessary  expenses 
ef  ila  exeenlioo  attd  the  public  .burdens  affeoting  the  laiids  ;*  (3d^) 
Is  pay  the  trosler,  during  his  lifri  an  annuity  of  LjSOO  sterling, 
with  a  right  to  retain  the  household  furniture,  under  an  obiigatioa 
to  redeliver  it,  or  its  value,  when  required ;  and,  (9c/,)  to  pay  tte 


m 


.  n?Cl«K)K5  Off  jffiE 


«flef*»W|p 


Othem  V.  . 
HaipiJlfiDt 


w  Jbiil  la«pc6pt^.or.4ie  before  ^be>.^i^^tij»)l>l^.lJiebill1is%fiil#MI 
l9elrfr^^lQ98  nowiae  caase  or  bqecna^  void ;  w4>^i(tof«ftfHt  fij^^ 
de^k.  or.  r^sigWtion  the  ca-ediUurs  i¥^e  eay W^g^  !t%LAgiWfll4 
trustee.  (4^A,)  After  payment  of  the  debts  the  r(9fjf)^^f^||n^|ftibq 
paid  qt^p  tatbn  tr4»t^5  biaiiisks  er  amg^eeiidf^toJ^ISbSilt^iflti^e 
*  b;u8^  »h^u]d.oontmue  m  full  force  uptil!di^;(top9l*f^9|^$^iri^,b9df^ 
'  Ikved  p(  aU.advances  of  moBey  mi  oiJkero^b^jgM^$H^uA4frMy!»fli 
<  if  th^  mai^ig^antd)^raof>,  with  poweca  te>  retai^flif  #i4QM48MMq 
«  v^ypd  till  be  ii  aa  relievad/  Bj^-a  r^laMv;^  d0e4rJlfefbtoB{a3ui]§j|ft 
Wright  of  Gl9noy  lawedad  tOt  thia  trurt,  and  .b^i«d?  WfWWllHPliitt 
^•e.  diligent/?  4^ga^t  the  .parpoD,.cr  ^ts^^^f  ^m^^mMf^^aAs 
«ub9i8teQCe,.oi^  tb^.trqac^    .     }   •,.  r..,  *   .,  ^j  ^rit)  "^fiobaolefa  sdi 

.  p«i  lX>th.pe<»io]^ar  iai7,  ih^ili^nQMflk^lf  7^fwyi|jP<MWSi(ffift 
Eail  of  firtyathwre,)  vho  ^pas  at;l^$  tipp  foi)tyf^y^^](gq^^(,«gSs 

Jpbn  JBtiichan,:  \VrS,'a»dJgbiii^Ut»aj,ja;W«Wi^f^^^ 
of  JU2O0Q  »terUpg,.jiwtap%^^WfflPodlter  Jl!#«  flf ^ibs^lMft «)» 
Stirliag,  bouipd.  tkeJmvelrea,^  p^X,4oM9iv4^{9i^e|^iaA^iMH^ 
frp6yfW:!y  aw^jity  oif  Xr,88U  18  ;L4«^ffSRg^jdHriRg  jfeflJ^^fff  *«* 
St|?ath»p^e>  mti)  ppiiaUy  ai^  legaUn|«r^  ftjWtlbf  WIB«tW^%l!'?W 
of  payment     The  annuity  was.d^id^i^d:^e(^fm»l^8f^^^af^lH^ 

Wia,  pr*t  *ny  otber  teem,  of  J^tjiuvan^h^iriftf^tMk  fflWWbtilHPc 
mopth^*  pir^vjows  nptipe  io  writing  to  tbntflSB^  ^jmi^BKiPVfSlffi 
rf  JL.2M0,  iiM;ereat  and  liquidate  ppnidtie$t     ,♦  oii^  oaoifw  ot  ,0TOfn 
.  iaJamuary  1^18,.thelate  Mr  Wrigbtw^W  el<^€tP^Jby  Jjfftffr%j|^^a* 
trustee  for  Hamilton  in  the  ro^m  of.tbe;l(Drmier..lriiq;bei^  V]^i^iid)|!ri) 
ajgi^d;  aud  tie  continued  to  act.ai;Wcb  till  the^^yeii^.^his^j}^^ 
ia,May  i8e.4.     On  Slst  JVIay.l8e2,  Telford,  iqatj^^ 
Wrigbf  had  paid  Win  L.3000,  aa8igned,tohim,t^9.j>OHl|  ^fNlfm^c 
g;i;aii^d  io,4iia  &rour.     It  vrii9  averred  byj^e  P4?^msi9b{)!^%Wfr>riTi^ 
mitted  by  Hamilton,  that  Wrigb^paid  to,Tirffof^  %>^ffii«JilA^f|t|iib 
money  of  this  assigpation.     Ob  a»t^,fJh^  }Sl^MMm^i^i§9l^ 
a  trust-disposition  in  favour  of  the  pursuers,  who,  after  hia  death, 

w|M:^.cw^r»ed  bis  executory  :,  -  r.  ^^  ,,  \Ib  I'^Uii  ,noiUm&U 

;  BttQb^a,  it  w??i8  saidi;  ba4  ^iedJn  b9x^j|fptbl^{i^Bi|tpRfi^^ 
wjia.«nrBpr^8ented.bya»y,pne:oii.Jr)uj?M|ivf}^U^^t^ 
mona  had  beendenoa^^d^W^pbqiaej4;pflW<^a>»flrfg«,<^^^ 
HamiUon  having  been^ob^ged,:S!^p^(^fiU[if}r  t^Wnm-f^Wm^ 
ao .Affjion  of  rediwtion  of.  ibe  i})9nd ««gp^rfMjfF^frgl»BHiS»^Afb 
gBoua^%^lf/,),5rf#o  emr  in,tt^  ^^t^em^mjiM^^h9WWm^ 
posing  it  was  a  good  and  valid  document  obligatory  J4BR|)ej)|lbj^} 
parties^  yeli  Hbat  Wrighft  Ms  trasteje,  ciHil4.90(»4^t9l^ofij|gjflfig»T^ 
any  debt  due  by.him  ejtcept  for  the  benefit  of  ^M;tri)S|^iy^gr,IV^iie^, 
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tWJMIiUilPdt  ^iiflftfHlg^fli^e  Umomt  eMmtd  under  ih^  l^na.    At 
iy%iinrf««M^4h  btdBMfy«eticHi  wab  raked  by  Wvigtrfs  iriMe^s  othm  9?"^ 
li|«ibkflUfiitldiy<^c»^>^^  )Mn^r8  of  tft^  oifiiuity  friHii  Ha^Mkon. 

Miiiitfldiiui^jl  ter>>m>  1882,  and  J^rtf  in  fefure;  with  inteterf  and  Ntrn^tife. 

3iiini4P|lM«AiMiy  lirdtnary  action  and  saspensioh  having'  been  con- 
j9hdyUllk4<i^^M^Ml^ed  on  the  whole  c^use,  but  the  parties  eoh- 
t6iiilllhlttfml|(ttml^^^^^'•  ^  fi»t  gtdtind  of  tedtecMon^  {Ak  oAer 
piMft'ttf  tffe^  eiefitettty  reserved  by  the  suspender  in  hk  pajier)  f  and 
ttfl^liliid^cHMif  ,  by  an  ihterboator  dated'  19tlr  May  1 083,  found 
lliil<HiiM«MflMi'barr^,  f^interveiHui  frdm  objecting'to  the  errd^ 
ft^ttiitt4tiil^ tiHtiA^ ' ^ef>^tfd  the"  ireasbna  of  redaetioA,  amoHzied 
tiie  defenders  (the  present  pursuers)  from  l3ie  cott^la^ioiul  t^'tbat 
iBMaj^^iiHP^i^ilied  ^tiirsd  to 'be -farther  heard  in  the  ordinary 
a8tt^%«>^ldsfMi)tedh':''  TM  CVmHf,  fiSd  January  Ifl8f6,  adhei^  td 
tt4iHi(l^ti^»'#b^^WU  a£Kiiied'by'tb  Hous^'of  I^^  the 
BdP^^yHiKry^lS^^  t^Itemri'ttf^trathmora  being  stniaHve, 
AfBWinHMlibii'^fatt^'^fbfed'VMH;  kb^  for  thi^  credit 

ibmli^^adl  SWtf  lirhadlie^h  ^ntedtnl6l7,  morte  iirin  dou^ 
HPtt^'tttttBiff  Viihf^  ^hieh'ie  had  bteecf  gtantied  b&d  efl9v^<att^ 
iWMi^^^a^MM^  the  tNrhsa^tfon.        '      ' '  ^  ^' '  ^  ^* 

^^CiidH««J.  Aftt^^^thkt'  h^  had  neVer  Vbcefvetf ' afay^  thtmiff  from 
1%ini»>BiWi4fi6^Witt  fbereiy  ii^aiktiMer  !tt  the'bbnd  for  Ldrd  StMthi^ 
more,  to  whose  sole  use  iSibmdMy  {ft'  rtaceiVifd)  Was  applied  rand 
dtt^^bMid lA^iai^h'  gMnted' at'tbe  in^tigatlofr  x^f ' WrigH  (the 
fiA^4rii4ll#  drlFVIfoM',')  who  waft'ttnually  fUtniltbV^  tnistefe  at 
y^iiyi'^l^ifiatKhr'airerred  tbat  he  htiA  not  received  payment  of 
ttaflyatfiy  MulM^ by*  hit  t^ist^deed;  but,  ob  accounlf  of  i9iefbkiii A 
slteliiR^,'  ffi^^hatgetaf  MiA  aoeumulated  the  l^ts  tyf^the  eskate, 
■tiiMW^al^^rUid  (Jttiseifeton  cf  funds  to  a  grater  ^moiint  than 
tM^lteqfift^i^  bfamAihiy  elaftned: 
b9l^%Vta^i(taHriirb  denied  by  the  chat'gers:  ^  '   i 

Huidlton»  inter  alia,  pleaded^  as  a  d'e%Mce  iagiiiist;  tlk«  orldhrtiy  DeAoder't 
•kUi^'lM4la<i^f«ifeUiW%apeHftiod,  -wM  be  had  foundeif'otrasr'a  P1«m. 

MMHHVApdliBeVfif^  Mb  ^i^lOfb^ftdbf,'  and  9fl  partieulaf  vt  mW' 

Oikmt^aSiSnf'h^M^iiS^itkdkMae^a  of  zcH^OM,  Yrtitn"MilKfn^< 

'nittilMh"aiM^i(i"tii<ybt>giye  Credit  for  th«  JL^SOOO, .  81^4  to' 
]i«ic!^i^i)^?Wl%ht,  irith  interest  since  Telford's  assignation 
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96  Wi.  i8B9i  .-Tbe  c1iarg«rt  pleadid  inter  alia«^i<e»  A  drmlM^  aedii^. '  under  i 
tru8t<>4Mil  for  bekoof  of  ercditon,  is  not  barred  from  aeqimiigMi 
holding  debts  and  obligations  vbieh  do  not  competO'iagaiost  or<  in- 
terfere wi&  tbe  interest  of  the  creditors  for  irboad  be  is  trnstee. 
Qdf  Tbe  suspender,  by  virtue  of  the  said  bond,  and  otber  Wfiii 
above  mentioned,  is  liable  to  tbe  chargers  in  paysKntof  die  anntti> 
ties  bygone  and  to  become  due. 


The  Lord  Ordinary  (dOth  November  183&)  pvonouaoed  the  foi- 

lowing  interlocutor : 

<  The  Lord  Ordinary  liaving  heard  the  counsel  for  the  parties  en 
these  conjoined  processes  of  ordinary  action,  reduetioiiy  and  sos- 
pension.  Finds,  diat  the  late  Thomas  Wright,  when  tie  acqdmd 
tile  bond  in  favour  of  the  late  John  Telford^  which  is  the  gfsud 

<d4>f  tbe  present  charge  and  ordinary  action  arthe  instance. «f  hk 
(WrightTs)  trustees,  was  thte  trtittee  of  James^Hamihon^  iM'sf 
Cbe  debtors  in  the- bend,  who  now  suspends  a  oharge,  amd^dsfeedi 
«ii  ordinary  action  thereon':  Finds,  that  Wright,  'being  truileelbr 
Hamilton,  could  not  competentiy  acquire  the  bond  lisr  hlH  oihi 
benefit :  Finds,  that  tiie  suspender  offers  to  repay  or  to  altow  ere- 
dit  for  tbe  ]>rice  paid  by  Wright  for  the  assignation  to  the  bond, 
and  tjie  interest,  if  any  legally  eicigible,  under  it:  Finds, 'ifaati  on 
being  thus  settled  with,  the  said  Thomas-  Wright  was^  and  that 
bis  troatees  now  are,  bound  to  oomnranicate  any  advantage  that 
nay  have  accrued  or  may  yet  accrue  from  this  trMisaolkMi  to  the 
trust-estate  of  the  said  James  Hamilton,  and  that  they  eaaaot 
sue  a  charge  upon  the  bond  so  acquired  for  their  own  behoof; 
Finds,  that  the  said  James  Hamilton  is  not  bound,  by  judgment 
hitherto  pronounced  in  any  of  these  processes,  from  ouuntaining 
this  plea:  Therefore,  but  under  reservation  of  tbe  ofaargeiu  behig 
settled  with  as  above,  and  of  their  right  to  iastitato  any  cempe^ 
tent  proceeding  that  may  be  necessary  for  enforcing  or  seearing 
this  right,  sustains  the  above  defence  aguinst  tbe  Ofdtnary  action 
at  the  instance  of  Wright's  trustees,  and  the  above  reason  ^pfsm- 
pension  of  their  charge,  and  decerns,  reserving  osniMefaiioo  of 
all  otiier  points  in  the  cause,  expenses  included,  until  tbislnttp* 
lootttor  shall  become  final,  or  shall  be  altered/ 
y^u. — <  In  1815,  Mr  Hamilton  (the  su^nder)  execirt6d«  trait* 
deed  for  behoof  of  himself  and  his  credllom.  Tbe  acceding  ere- 
ditors  bound  themselves  to  abstain  from  proceeding-  ^^piimt  the 
person  or  estate  of  the  trusteri  to  whom  an  amiuity  was  secorsd ; 
and  tbe  trustee  was  bound,  after  fotfiiling  the  porposci  of  tbo  trutif 
to  make  over  the  residue  to  bim.  The  late  Thomas  Wright  wss 
one  of  the  acceding  creditors;  and,  in  January  l&ljB,  he  wis 


Koto. 
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cKoeen  tj^nles^  wAnctiid  as  8ach  tiil  his  death  in  1824.     As  tras-  SftFtb.  Ism 
IM^  it  was  :bis  dutjr  ita  laake  the  reversion  as  Iarg>e  as  he  eoiiU,  •       WyrMi/ 

<  Ift  December  18i7,  the  suspender  became  one  of  three  debton  q^^^^^ 
kft  bond  for  L^SMO  to  John  Telford,  the  sw-in-law  of  Wright.  Hamitiio. 
For  the  L.2M0  adfanced  to  Telford  on  this  bond,  the  suspender    ^^ 
hoond  himself  (as  the  other  two  did)  to  pay  Telford  L.221 :  13 : 4 
yearly,  daring  the  life  of  the  present  Lord  Stratbmore. 

'  In  May  1822,  Wright,  while  acting  as  trustee,  acquired  right 
to  this  bood^  by  assignation  from  Telford.  It  is  net  said  by  bis 
trustees,  the  chargers,  that  be  obtained  the  consent  of  Mr  Haniil" 
l9B»  Off  of  his  ore^tors,  to  enter  into  this  transaction,  or  that  he 
ere»  informed  tbess  of  his  being  about  to  engage  in  it.  Hie 
dMUgeiB  say.  that  be  purehased  the  asugnation  by  paying  Telford 
hSU^Oi'md^  thougjk  this . be  not  admitted  on  the  recdrd  by  the 
Wpeider^  U. seemed h to  Ji>e  MsiuDed  at  the  debate^  .As  it  has 
ti»Md<<mt,  thlawaaA<laerativ«  transacti(on»  because  Lotd  3ltMb*' 
iMrteiisi  still  aliTe^  and  the  annuity  of  X..fi31,  even  to  the  pceeAit 
jfemA^i  an4  Independetitly  of  future  years,  is  worth  BDmro'  than 
L.2000, andaay  interest  that  may  bedue  upon  it- 

*  The  trustees  of  Wright,  however,  now  sue  and  charge  for  pay- 
meat  of  the  whole  years'  annuities  since  1822,  and  during. all  the 
subsequent  years  of  Lord  Strathmore's  life. 

'  The  Lord  Ordinary  is  of  opinion,  that  siikee  Mr  Hamilton  offehi 
te  account' for  the  price  paid  for  the  assignation,  anddaims  the 
benefit  ef  it>  be  is  entitled  to  be  settled  with  on  this  footing;  and 
that  theehaigeis  ioannot  insist  on  securing  the  benefit  of  the  tvans-^ 
action  £sr  tbcdr  coastitaent^s  estata 

*  Mr  Wright  was  not  under  any  legal  disqualification  from  ac-^ 
quiring;  but»  being  trustee  for  the  suspender,  and  bound' as  such 
Is  enlarge  bis  and  the.  creditois'  funds^  be  eotdd  only  aequirt  fir 
hthorfoftliB  inut^eiiaie^  This  is  the  general  principle  of  the  law 
jrf  Seetlandyiiot  merely  in  thooase  of  direct  trustees,  but  of  guar* 
£sns,*  egEeGuAo»»  &Ci.  and  of  all  those  who  ave  in  the  situati<|n  of 
btiogttuated  foe  behoof  of  another,  .audit  isa  prioeiple  which  the 
aecacity  ef  ti^stees  requires  to  be  strictly  enforced.  It  may  .not 
\»  the  duty  of  a  trustee  to  .purofaase  or  compound,  debts  due  by 
the  truster;  but  if  he  abell  do  BO9  and  yet  be  allowed  to  ^ppro^ 
prtale  the  benefit  to  bimselfii  it  ia  impossible  not  to  eee  the^pewer 
which  tbis>giv!6e  hiB^eAd:the  idenger.  to  which  the  estate  ris  ^- 
posait  espeetaUy  considering  the  quperior  knowledge  of  theaffiiirs 
wUch^httoffiee  implies*  Thexbargerearguettbat  ibis  is  jua  tet til 
li^  the  Iruslerf  and  that,  provided  thet  creditors  are  net  imtt^  he 
ssaaet  objeet*  But  the  trustee  is  bound  to  promote  the  interest 
ef  the  truster  as  well  as  of  the  creditors.    Mr  Wrightfs  duties 
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#efe  tiot  at  an  end  as  soon  as  b«  hact  seen  tbe  dreoitm  paid.*  He 

Wai  bound  to  make  over  the  largest  possible  reversion  to  Mr  Bfusil- 
ton;  bat  instead  of  doing  so,  he  claims  it  wholly  or  partly  to 
himself,  as  the  benefit  arising  from  a  Tolnntary  and  uokot&oqied 
purchase  of  a  debt  due  by  the  estate.  The  law  presumet  that 
all  the  transactions  of  a  trustee  in  relation  to  the  trust  are  made 
for  behoof  of  the  estate ;  and  whatever  may  be  the  case»  where 
benefit  arises  to  a  trustee  involuntarily,  as  by  supcession  fo  a  deb^ 
or  otherwise,  the  law  requires  every  trustee  to  purify  himaet^  by 
communicating  any  advantages  for  which  he  tranaacts,  or  which 
accrues  from  his  transactions,  to  his  Constituents, 

^  The  more  common  case  to  which  this  rule  is  required  to  be  a^ 
plied,  is  the  case  of  a  trustee  taking  advantage  of  his  position  to 
deal  directly  with  a  party  to  the  trust,  whether  truster  or  creditqr, 
and  to  make  a  direct,  acquisition  of  part  of  the  trust-^ds,/  ^tk 
case  which  has  now  occurred,  of  his  purchasing  a  daiin  ^  a 
iiranffer  againU  the  estate,  is  more  rare.  But  the  Lord  Ordinary 
can  discover  no  ground  for  hesitation  as  to  extending  the  prioopie 
to  this  last  case ;« for  the  dangers  of  exposing  trost^estataa  to 
such  operations  by  trustees  for  their  own  behoof  are  the  aaiM ; 
and  the  trustee  who  acquires  right  to  lessen  the  reversion,  by 
taking  benefit  out  of  it  for  himself,  does  in  reality  appropriate  the 
trust-fund.  Accordingly,  the  principle,  that  the  trustee  shall  com- 
municate all  such  advantages,  has  been  often  acted  upon*  It  is 
laid  down  expressly  by  Erskine,  in  reference  to  guardians,  (i.  *l. 
19) ;  and,  besides,  the  cases  of  Maxwell,  (15th  Nov.  KG?,  Did. 
16,146,)  and  of  Rae,  (21st  Feb.  1673,  Di(k.  16,170,)  which  were 
referred  to  at  the  debate,  tbe  more  recent  ones  of  Wrigb^  (34th 
June  1712,  Diet.  16,193,)  and  of  Crawford,  (6th  March  1?67, 
Diet.  16,208,)  all  proceed  upon  this  rule. 

*  The  Lord  Ordinary  has  endeavoured  to  ascertain  what  the  law 
of  England  is  upon  this  subject,  and  if  he  be  aotimsUktnflf  tbe 
import  of  the  authorities,  it  is  strongly  against  the  chargers. 

<  Tbe  chargers,  however,  maintain  that  all  oonsideratiofi  of  ^is 
point  is  excluded  by  a  final  judgment.  The  faots.ofi.wbi^rihe 
plea  proceeds  are  chiefly  these:  The  suspender  states. the  in- 
competency of  the  trustee  purchasing  for  his  own  beoefi(  QjOt 
merely  as  a  reason  of  suspension,  and  as  a  defence  ag^mt  the 
diargers'  action  for  payment,  but  as  a  reason  of  reduction  in  an 
action  raised  by  him  for  setting  the  bond  and  the  aas^gnatioQ  aai^ 
The  former  Lord  Ordinary  ordered  cases  tipon  the  ithok  OW^ 
The  suspender's  case  did  not  argue  this  point;  and  the  Lord  (Or- 
dinary ^  repels  the  reasons  of  reduction,  assoilzies  the  defenders  finoat 
*  thd  conclusions  of  the  action,  and  decerns;  and  in  the  ordinary 


^\^'       m\i  93.m%w- 


,  ••  I* 

*  retervea  tr.  .His.cioine:  so  niifi:^t  no  doubt  have  ^een  <)biactfid  tow; 
^  put  it  was  not,  or  at  Jeast  be  wan  allowed  to  proceed  m  this  wav. 
^pn  .tlie  Wtn.fnal  after  bis  obiection  to  the  execution  of  the  boDq« 


prqinn.    The  fact,  that  the  cbarirers  hitve  feen  naid  byitheir 

HJL    aSf  WHrl^»w^  ^''J  i*V  "'''ii  ■  '  '  .  r  ^t  »  '      ^'  '»    '  '•  "^'^  }r  ""^ 
^itftroiq^ioDS.  19  also  absurdly  set  forth  as  a  reason,  of  reduction; 


iJ>M)9f&  "V^Qourt  dia  not  intend  to  settle  llits  question  of  acy 
yiismmD  Die  Jail:!  JijJJ  r*.  ^  »'»<?•  r^'V'"  ^^^ '-'V^t\  ^  v^t;wfttn/ 
^'^•'ftO'wy  pn  wliiCD  there  has  never  .yet  been  any  inqDiry  In  thia 


£0imOR|7>  pn  ^ 


^"i^^^"^^^ 


wVinf  itafd  tl^e  full  redeiDption-tnoney  for  the  bond|  and  i)0, Chargers' 
^^  '^'^IJt^iili^'  diij^^so  ttial  he  obtained  ho  unWr  advantage  cfr.^^*** 
neaent^t/^lili^' PSrdiiase  of  the  bond,  for/  la  trutli/Wwas  payinjr, 
ilii^'fm%om'md'^eeii  ibtainerf  foV  It'in  t^e  b^rfe^tTtfi^: 
ciiei'tefS^W  OrdihafV  are  those  jn  i^icli  5li^jl|.; 

teir^By^^el^fSi^pFai^^  d^bt  for  a  less  sum,  ii^  wuic^  case  bp  i^ 
eMSStxSlm^  a^l  ^^SiiiS  the  truster  or  trust-estate. '''  i§u1  in'tUs 
CM'dienLoSui  Mil  not  a  portion  of  the  trust-estate;  ah(I,^at^^l. 
cfV^t^^iV^q  ISoAgli  ft  was,  the  creditors  (who  did'not  appear  at  ay)[, 
were  alooe  endtled  to  claim  the  benefit  of  the  transaction.' 
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m  Betwl8M  .  Tim  «iuipeiider  amwered — From  the'  general  natare  rf  the  Mrt- 
deed  of  lbl5,  the  trustee  was  expressly  bound  to  act  both  for  tkfe 
interests  of  the  creditors  and  the  truster*  The  general  rule  of  kw, 
that  a  trustee  must  conimunieate  to  the  trost-estate  the  benefift  of 
all  debts  acquired  by  him  due  by  the  truster,  would  apply  if  Wright 
had  acquired  right  to  this  bond  prior  to  the  date  of  the  trust.  NoV 
does  the  circumstance,  that  the  assignation  in  Wright's  iavoar  b 
posterior  to  the  date  of  the  trusty  affect  the  principle,  for  if  HamS- 
ton  had  granted  a  bond  for  L.IOOO  after  that  date,  and  Wright, 
when  trustee,  had  bought  it  for  L.lOO,  the  general  rule  wooU 
apply.  Besides,  from  his  superior  knowledge  of  the  trust-affairs, 
there  is  great  danger  in  permitting  him  so  to  traffic,  as  he  might 
thus  compel  the  truster  to  grant  any  deed.  In  the  English  easei^ 
this  equitable  view  is  regarded,  and  it  was  allowed  to  be  of  force  in 
the  case  of  the  York- Buildings  Company.  See  also  Lewiw  on 
LaxD  of  Triutf  Fontblanqiie  on  the  same^  and  cases  cited  by  the  Lord 
Ordinary.  In  the  case  of  a  tutor  acquiring  the  right  due  by  Us 
wardy  as  representative  of  his  ancestor,  after  the  hipse  of  twenty 
years,  he  would  not  be  entitled  to  rear  op  this  claim.  Hamiltmi^ 
right  to  redeem  passed  to  his  trustee. 


Opinion  of 
Court. 


Lord  GiUies. — I  confess  I  do  not  think  it  is  possible  to  adhere 
to  the  interlocutor  of  the  Lord  Ordinary.  It  is  said  that  we  ma^t 
consider  the  case  of  a  trustee  as  similar  to  that  of  a  guardian  ^ 
tutor.  But  I  do  not  know,  nor  am  I  prepared  to  admit  that  tkk 
is  the  case.  It  is  unnecessary  to  go  into  any  such  discussion  here; 
but  of  this  I  am  certain,  that  a  pupil  and  a  truster  are  not  to  h^ 
considered  as  in  the  same  situation.  I  am  of  opinion,  that  a  pupil 
could  not  legally  transact ;  but,  in  this  case,  Hamilton  was  net  s 
papil, — he  was  sui  juris,  and  there  was  nothing  to  prevent  him 
jfrom  redeeming  the  annuity^  but  a  pupil  clearly  could  not  One 
thing  is  perfectly  clear,  that  full  and  complete  value  was  paid  by 
Wright  at  the  time  that  the  bond  of  anauity  was  purchased  by 
him ;  for,  if  the  value  of  that  annuity  was  L.2000  at  the  date  of 
its  original  purchase,  it  was  most  certainly  of  less  value  in  the  mar- 
ket at  the  time  when  Wright  acquired  it,  because  the  lapse  of  time 
increased  the  risk ;  and,  as  Lord  Strathmore  was  then  fi^e  or  m 
years  older, — it  makes  no  gpreat  difference  which, — it  was  therefore 
less  valuable  at  that  time  than  at  its  original  date ;  so  tUait,  in  truth, 
'  Wright  did  not  pay  less,  but  he  actually  paid  more  dion  the  Crae 
value  of  the  annuity  at  that  time.  Besides,  the  aoquisitioa  of  the 
bond  by  Wright  was  not  a  secret  transaction,  but  was  well  known 
to  Hamilton,  which  is  certainly  not  admitted  by  him  in  the  reoord, 
but  is  obvious  from  the  whole  facts  and  circttmstsnced'  of  the 
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BoiWf  then,  em  lie  be  bere  heard  seeking  reltef  in  eqQitjr  frdM  -this  M  l^ebw  laSOi 
daho  for  arrears,  and,  after  tbe  lapse  oF  fonrteen  or  fifteen  years,    v^y^^^ 
refine  to  pay  it,  becausne  tbe  bargain  has,  by  the  snrvivance  of  Lord  otl^V 
Strathoore^  turaed  out  to  be  a  good'one?  Can  be  aeek  the  benefit  Hamikoia* 
vrfaich  has  emetged  from  the  transactiony  and  tlaat  o»-a'  ploa  <xf  opinion  of 
ecpiity,  when  he  himself  has  not  given  equity?   Can  be  now  de-  Coart.    .^ 
msBd  that  advantage  by  an  offer  tc^  redeem  tke  bond?  Supposing 
Lord  Stiathmore  had  died  a  year  afier  the  bargain  had  been  made-*-* 
in  arbich  case  the  creditor  would  of  course  have  amtatned  great 
iets^woald  Hamilton  not  have  been  entitled  to  the  advantage 
thence  arising?   And  how  can  you  hold  that  Wright  is  to  run  the 
mk  of  Loid  Strathmore's  death  for  seventeen  years  without  being 
eatilled  to  any  benefit  which  may  accroe  on  the  transaction  ?   It 
would  never  enter  into  the  head  of  any  man,  in  such  a  transaction, 
that  if  the  bargain  turned  out  a  good  one,  by  the  long  life  of  Lord; 
Stratbmor#,  the  creditor  was  not  to  reap  the  consequent  benefit, 
h  shorty:  it  cannot  be  maintained  that  this  claim  is  gone,  merely 
becaose  it  has  turned  out  a  good  foargain^  for  the  creditor,  and  a 
lad  bargain  for  tbe  debtor  in  the  bond.    1  should  jnst  like  to  know 
wbat  Hamilton  would  have  said  if'  he  had  been  asked  to  redeem  a 
good  many  years  ago.    Would  he  have  willingly  paid  the  L.2000, 
sad  run  die  risk  diat  Wright  has  done?  I  doubt  that  extremely. 
He  oannottheo  claim  to  he  relieved  from  this  demand  in  eqoi^, 
as  be  has  ftiiled  for  so  many  years  to  redeem.     With  this  transao* 
tion  the  creditors'  of  Hamilton  had  nothing  to  do.     I  go  of  course 
oa  the  supposition,  that  Hamilton  might  have  exempted  himself  by 
redemption ;  for,  if  be  was  not  liable  at  all,  that  is  another  matter, 
tf  Lord  Stradimore  was  the  principal  debtor^  and  Hamilton  mereiy> 
Us  cantioBery-^which  does  not  appear  ex  fiioie  of  the  boad,-^-Lord 
Scrathmore  remains  still  liable  for  the  arrears,  even  although  Ha* 
nilton  should  be  held  free.     Bat  it  ia  clear  as  tbe  sun  at  noon- 
day that  Hamilton  is  iiaUe  under  that  bond  ^  iand  as  his  fiiult  con« 
dsted  in  not  redeeming,  and  thus  fulfilling  the  transaction,  L  cannot 
see  the  equity  of  his  demand. 

Lord  Preiideiit — I  doubt  if  any  profit  baa  beea  made  by  it ;  but, 
however,  Hamitton,'  by  not  redeeming  long  ago,  woaid  appear  t» 
are  to  be  pleading  bis  own  fault.  So  1  can  see  no  equity  in  the 
destaotd  BOW* 

Lord  Maekgnzie^T-^lhrn  ot  die  same  opinion  oa  both  poiat^  and 
Aat  for  the  aaaao  reasons  as  expressed  by  Lord  Gillies.  Id  the 
firA  pbKB,  I  cannot  mdcaont  thist  tbetrastee  (Wright)  was  bound 
to  aequire,  and  oonld-onty  acquire  the  annuity  for  tbe  truat*estate. 
The  aaanity  was  declared  to  be  redeemable  at  any  time  during 
Lord  Strathmore^s  life,  on  payment  of  L.2000;  and  I  could  have 
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Sd'Feb.  1899.  conceived  that,  in  certain  cases^  tiie  trmtee  mighl  hs^re  hteB^ami 
to  faare  redeemed  that  bond  for  the  truat-^eatate^  (as  perhaps;  bitfe 
case  of  a  tntor  and  pupil,)  for  unqoeationobly  Wrigbi^iMia  truatee 
both  for  the  creditors  and  for  the  truster ;  but  it  does  not  appear  lo 
me  dkwA  the  trustee,  as  each,  in  this  case,  had  any  riglit  lo.ra4eeai 
for  behoof  of  Hamilton,  whoae  manager  be  was.  Hamiltan*  watat 
liberty  to  disclaim,  notwithstanding  the  i^fMinlineot  of  Wriglit, 
and  did,  by  an  obstinate  resistance,  disclaim  hia  liabiltiy  under  the 
bond.  He  denied,  in  this  very  action,  th«  validity  of  cke  bond  of 
annuity,  and  had  he  succeeded  in  that  objection,  there  would  have 
been  an  end  of  the  matter.  Had  the  bargain  turned  out'a  bad 
one,  Hamilton  might  have  said,  *  You  have  no  right  to  keep  up 
*  these  speculative  bargains  well  or  ill  against  me ;'  and  he  would 
have  dbdaimed  the  offer  which  he  now  makes.  1  cannot  see  that 
there  is  any  ground  for  lioldiug  that  the  trustee  was  bound  to  ac- 
quire this  bond  out  of  the  trust-funds  for  Hamilton's  behoof*  I 
think  he  was  not  only  not  bound,  but  not  warranted  to  do  so  of 
himself;  and  although  he  had  bad  Hamillon's  formal  consent,  even 
that  would  not  have  done,  as  the  creditors  for  whom  he  also  acted 
bad  not  concurred,  and  therefore  I  cannot  think  that  the  trostee 
was  either  entitled  or  bound  to  make  the  acquisition  of  this  annuity, 
by  redeeming  it  out  of  the  trust- funds  for  behoof  of  Hamilton  eiraf 
the  estate.  It  is  not  said  that  the  trustee,  in  acquiring  right  to  this 
bond,  took  the  funds  of  the  trust :  this  is  not  even  averred.  The 
first  trustee  died,  and  another  was  appointed  in  his  place,  who  evi- 
dently did  not  consider  that  the  money  had  beaft  paid  oafeof  Ae 
trust^estate,  or  that  this  was  a  transaction  under  the  trnst,  and  the 
creditors  of  Hamilton  are  not  now  here.  I  admit  tho  role,  that  a 
trustee  can  only  acquire  a  part  of  the  tru8t«>estate  in  the  general 
case  for  behoof  of  the  truster ;  but  I  cannot  put  thia  caae  under 
that  class  to  which  it  has  been  referred  by  the  Lord  Ordinary*  I 
am  also  dear  as  to  the  second  part,  viz.  tbe  equity  of  the  dainrbere 
brought.  We  do  not  know  whether  the  bargain  might  have  tomed 
out  good  or  bad,  but  it  is  impossible  that  this  annuity  ocmklbave 
been  redeemed  for  more  than  L.2000,  even  supposing  the  afluwot 
of  the  redemption*money  had  not  been  specified  in  the  bond,  as  it 
could  not  be  worth  more  than  its  original  prioe,  but  it  might  liave 
been  sold  for  less.  But,  in  short,  the  entire  and  fuU  value  was 
paid  for  it  by  Wright,  and  therefore  the  burgaia  waa  equal  and 
iisir  at  the  time ;  and  can  Hamilton,  beoaose  tbe  bargain  bas  turned 
out  profitable, — more  so,  indeed,  than  coold  have  been  expected  at 
tbe  period  of  entering  into  the  transactioo,—- claim  the  beoejk  of 
that  now,  after  lying  by  for  so  many  years  witbout  xedeeaung, 
which,  had  he  done  long  ago,  he  would  have  been  entitled  aov 
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te  hMve  d&regarded  die  present  claim  ?  And  from  all  oiie  seea^  be  2l(  Feb*.  1889. 
wovid  sot  TOltmtarSjr  bave  taken  the  rkk  which  Wrig4M;'haB.TiHi,     \"^  t*'  ^ 
but  wooU  have  disdaitned  bad  it  tarned  out  a  bad  bargaiti»     On  ottm^  . 
either  of  diese  gvoumb  1  think  it  impossible  to  adhere  to- the  do*  HamiltoD. 
teilocQtor  of  the  Lord  Ordinary,  or  to  held  that  HamiltoB  is  »ot  opioioo  of 
bond  to  pay  the  money  claimed,  although  he  may  have  his  relief  Court. 
against  Lord  Stratbmore. 

The  Cowrt  aeoordingly  recalled  the  Lord  Ofdinary 's  iaterlocator,  Judgment. 
add  tepdled  the  plea  stated  by  Hamilton. 

^fon)  (Mmmj.  Codkbrnm*  For  Mr  HamiUon*  A.  Andtr$ath  Tmt.  For 

Wright's  Thistees,  Dean  qfFae.  {Bope,)  H.  Bruce,         James  BamiiUm,  W.  S. 
and  W.  A.  G.  ^  B.  Ellis,  W.  S.  Agenu.         B.  Clerk. 

C  G.  R. 


FIRST  DIVISION. 


V&.  XC.  27th  February  1839. 

OKBSIPUORUS  TYNDALL  BRUCE  and  Mas  BRUCE 

apainst. 

ALEXANDER  GRANT. 


Puiijc  OnricBiu-^MACBa«*^PACTUM  iLLioiarnM-^Rai^ucrioN. 

'   .  -r^A^  m  vtrfifs  cfan  heritaUe  rifht^  appoinUd  J3.  tme  o/tho  macers 

.  ii(^ihB  C&vrtcf  Simon  by  a  deed  ex  facie  absolute  ;  whUe^  by  leiUrt 
J  iBjimai^  bomndt  om  ih9.amdUionoftm  mppouUmenif  to  pay  oMmtally 
'^to  ArS>46^  end  iheWm  annual. sum  to  C,  hi»  brother^inf'lcnPi  (who 
haiproektedkm  theappomtnunif)  out  of  ike  emoiumentei  ofthe4>ffioe. 
.JSim^btainyrefuud  to  pay  the  £.45  to  C,  C.  raUed  adtion  myaimt 
'Mm  fir  the  amaant^  which  teas  dismiesedf  as  being  grounded  o»  a 
paoiMm,  iUieitamf  and  because^  after  making  payment  of  this  sum^  U» 

■ '  MeBmeansel^  tsof:  imade^puitefoT  the  proper  discharge  of  his  duties  as 
'tf  amocr.     A*^  who  had  received  his  stipviaied  annnal  payment^ 

:  'Amsrmsod  an*acfym  rfred^ietion  of  Bis  eommissioHf  on  thegrotmdSf 

*.*iisi^  29iai  it  seas  obtasned  through  fraud  and  dreumventumf  and  on 
icaadktunmLimpraperiy  violated^  and  rrfused  to  befulfilkd  ;  M^  Of 
Ike  da^mdes^s  defsst  rf  character^  and  breaA  of  bargain,  and  his  in^ 
capaeify  to  fill  thu^^ffkie4^trmtifbr  the  proper  dm^ 
sf^wMch  A^.was  respmsiUs*     The  Court,  with  the  opinion  ^  ike 
'Ossutdtod  Judges^  unanimousfy  held  that  the  reasons  of  reduction 

'  iwtrcntft  rdtmsnty  and  the  notion  urns  accordingly  distnissed. 
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tt  Feb.  IBS9.  In  the  yesr  1483,  Janes  IIL  gavea  feudal  gnoA  <  offieii  eiaf^cri 

*  et  seijeaadi  armor  am,'  along  with  the  barooy  of  My^TS^oto  UkB 
Scrymgeoar»  which  barony  and  office  came  into  the  pocaeetioD  of 
Moncricff  ef  Reidie  in  15^.  This  grant  was,  in  1690»  osnbiMd 
by  royal  charter,  which  contained  the  following  clause :  <  And  ia 

*  respect  the  said  heritable  office,  of  maeerie  aad  aeijeaadri-atfami 
«  hath  been  of  old  annexed  to  the  said  barony  of  Myers,  as  pert 

*  and  pertinent  thereof,  as  appears  by  the  audent  rights  and  iofefi* 

*  ments  of  the  same,  albeit  the  said  George  Moncrieff  and  his  pre- 

*  decessors  have  not,  of  a  long  time,  ezerced  the  said  office,  in  re- 

*  gard  it  was  not  particularly  expressed  and  designed  in  which  of 
^  their  Majesty's  courts  of  justice  the  said  office  was  to  be  exerced; 

<  and  their  Majesties  being  resolved  constantly  to  vindicate  and 
^  assert  the  jast  interests  and  properties  of  their  well-affected  and 
^  deserving  subjects  on  all  occasions ;  therefore,  their  Majesties, 

*  for  clearing  of  the  right  of  the  said  heritable  office,  and  making 

*  the  same  effectual  in  all  time  coming,  have,  by  their  said  charter, 

*  given  and  granted  full  power  and  privilege  to  the  said  George 

*  Moncrieff,  during  his  lifetime,  and  after  his  decease  to  the  said 

<  John  Moncrieff,  his  son,  and  hiii  foresaids,  in  all  time  coming,  is 

*  nominate  and  present  one  of  the  four  ordinary  macers  before  the 
^  Lords  of  Council  and  Session,  fit  and  qualified  for  the  said  office, 
^  for  whom  the  said  George  and  John  Moncrieff  shall  be  answer- 

<  able.'  This  grant  was  ratifiied  by  Parliament  in  1693,  and  re- 
mained in  the  family  of  Moncrieff  till  both  the  barony  and  the 
•heritable  office 'were  sold  to  the  late  Mr  Bruce  of  Falkland,,  the 
immediate,  predecessor  of  the  pursuers.  By  a  Crosirn  charter,  dated 
5th  July  18S6,  there  is  conveyed  to-  the  pursuers  ^«dl  and  haill.the 

*  lands  and  barony  of  Myers,'  and  as  an  appendage  thereto,  ^  offidum 
'*'  clavigeri  etarborumserjeandi  coram  Domiuis  Concilii<et.Scssionis, 
.« cum  potestate  et  privilegio  nominandi  et  prsssentandi  unum  ex 

*  quataor  ordinariis  davigens  coram  diet.  Dominis  Gonciiii  et  Ses- 

*  sionis,  cum  usitatis  feodis,  salariis  et  casnalitatihita  ejosd.'  la  vir- 
tue of  this  grant  the  proprietors  of  the  said  barony  have  been  in  .the 
immemorial  practice  of  nominating  and  presenting  oiie  of  the  foar 
ordinary  maoers  of  the  Court  of  Session,  who  has  uniformly  been 
received  by  the  Courts  discharged  the  duties,  and  drawn  the  fees 
and  emeluBsents  of  that  office.  The  proprietors  of  Myers  liavB'.also» 
for  a  long  period,  been  in  use  to  draw  from  «the  presentee,  as^the 
stipulated  condition  of  his  appoiutment,  an, annual  fixed«aum  of  not 
less  than  L,45  sterling,  and,  in  consequence,  when  this  late  >Mr 
Bruce  purchased  Myers,  he  paid  a  price  for  the*  said  office  cptre- 
sponding  to  the  stipulated  emolument  enjoyed  l^the  proprietors  of 
the  estate  in  the  exerdse  of  this  right  of  appointkneiit.     in  Noveai- 


Ne.  99;  COURT  OF  SESSION.  fiffS 

ber  t880y  a  TdcaD^^y  baring  occurred  in  the  office  of  macer  by  (be  sariieb.  iBsa. 
dcadi  of  William  Cuoinghame,  tbe  pareu^ra  wished  to  appoint    ^^t^'^ 
Henry  Gatdner,  a  clerk  in  tbe  office  of  the  Chamberlain  of  Edia-  q]^^.^ 
bsr^by  ttnder  bardea  of  tbe  annual  payment  of  Lb45  to  them ;  but 
ai  it  was  foond  that  be  could. not,  in  oonseqaence  of  his  other  aro- 
cations)  personally  discbarge  tbe  duties  of  tbe  office,  he,  on  11th  No- 
rember  1830,  wrote  the  following  letter  to  his  brotber-4n-law,  tbe  de* 
fender :  <  Mr  and  Mrs  Bruce  of  Falkland  having  kindly  placed  at  my 
disposal  the  office  of  macer  in  the  Court  of  Session,  now  raoant,  and 
of  which  they  are  patrons,  I  hereby  make  offer  to  appoint  yoa  as 
my  substitute  i»  that  office,  tbe  salary  whereof  is  L.li20,  but  re- 
senring  to  the  patrons  their  annualrent  of  L.45,  and  to  myself 
an  annual  payment  of  L.45,  and  granting  to  you  tbe  remaining 
L.30,  exclusive  of  such  fees  as  may  accrue  to  you  in  tbe  discharge 
of  your  duties ;  which  sums  of  salary  are  to  be  respectively  set* 
tied  and  discharged  by  quarterly  payments  $  it  being  understood 
that  you  are  to  perform  the  whole  duties  of  tbe  office ;  and  also, 
that  you  become  bound,  that  in  tbe  event  of  my  vacating  the 
office  by  my  resignation  or  otherwise,  that  yon  are  then  to  give 
op  tbe  appointment  you  are  to  hold  as  my  substitute,  and  tbe  dis- 
posal of  the  office  shall  then  be  vested  in  the  patrons,  the  same 
as  it  did  prior  to,  or  at  tbe  date  of  this  arrangement  between  you 
and  me ;  and  you  farther  bind  and  oblige  yourself  to  grant  bond, 
with  security,  to  the  patrons  and  me,  for  payment  of  our  respec- 
tive sums,  if  required/     In  answer,  the  defender  wrote :  *  I  here- 
by accept  of  die  offer,  contained  in  your  letter  to  me  of  this  date, 
of  tbe  office  of  macer  of  tbe  Court  of  Session,  at  present  vacant, 
of  which  Mr  and  Mrs  Bruce  of  Falkland  are  the  patrons,  the 
aabry  of  which  is  L.120  sterling,  but  under  reservation  to  the 
patrons  of  the  annualrent  of  L.45,  and  to  yourself  an  annual  pay- 
ment of  Liw45 ;  tbe  remaining  L.30,  together  with  what  fees,  &c. 
as  may  accrue  to  me  in  tbe  discharge  of  my  duties,  I  retain  to 
myself;  the  above  sums  to  be  settled  and  discharged  by  quarterly 
payments ;  and  I  also  agree  to  perform  tbe  whole  duties  of  the 
bffice ;  and  1  become  bound,  that  in  tbe  event  of  your  vacating 
the  office  by  your  resignation  or  otherwise,  that  I  am  then  to  give 
op  the  appoiatroent  I  hold  as  your  Substitute ;  and  I  further  bind 
and  oblige  myself  to  grant  bonds,  with  security,  for  payment  of 
the  same  respectively,  to  tbe  patrons  and  you,  if  required**     It 
was  found,  on  inquiry,  that  Gardner  could  not  thus  appoint  the 
sabstitttte,  and  the  pursuers  accordingly  directly  granted  an  .ex 
beie  absolute  coaimisdon  to  tbe  defender  of  the  office  of  macer, 
'.  with  the  haill  fees^  pensions,  salaries,  casualUes,  profits,  &c.  per- 
*  tainbg  .thereto,'  but  under  the  stipufaited  condition  of  bis-making 
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27  Feb.  1839.  an  annual  payment  of  L.45  to  the  pnnneni  and  a  like iBooalttm 
t»  Gardner.  Haring  been  duly  admitted  as  ttacer»  the  dtlndcr 
accordingly  granted  a  bond,  on  19th  November,  in  bvoor^f  the 
porBoerfl,  which  contained  the  following  olanse :  *  That  aithotigh 

*  the  said  oflBce  was  thus  given  to  me,  yet  it  was  expressly  agreed 

<  to  by  me,  on  receiving  the  same,  that  I  should,  out  of  the  sahrjr 

<  and  emolttments  of  said  office,  not  only  pay  to  the  said  Mr  and 

*  Mrs  Tyndall  Bruce,  and  their  heirs  and  snecessors,  the'snmof 

*  L.45  yearly,  so  long  as  I  should  retain  the  said  offieev  bot  tbst 

*  I  should  also  pay  to  Henry  Gardner,  clerk  in  the  City  Cbamhsr- 

*  Iain's  office,  the  farther  sum  of  L.45  sterling  yearly;  and  that  id 

*  the  event  of  the  death  or  resignation  of  the  said  Henry  Gardner, 

*  that  I  should  resign  the  said  office  of  macer  into  the  hands  of  the 

*  said  Mr  and  Mrs  Tyndall  Bruce,  and  their  foresaids,  and  that  I 

*  have  granted  a  separate  obligation  to  the  said  Henry  Gardner  fm 
^  the  sum  payable  to  him.' 

In  December  1881,  Gardner  raised  an  action  before  the  Cmnt 
of  Session,  against  the  present  defender,  for  payment  of  the  yecriy 
sum  of  L.45 ;  and  after  a  variety  of  procedure,  the  action  was  di#> 
missed,  (Uth  March  1835,)  a  majority  of  the  Court  bdngif 
opinion  that  the  agreement  was  not  legal  or  actionable.  (For  i«» 
port  of  this  case  see  5.  Z>.  B.  ziii.  664.) 

In  December  1835,  Mr  and  Mrs  Bruce  brought  the  preaeot-se^ 
tion  against  Grant,  in  order  to  reduce  and  set  aside  his  eOmmissioitf 
on  the  grounds,  Is^,  That  it  was  obtained  by  him  throogh  grass 
fraud  and  circumvention  on  hb  part,  and  on  terms  and  cenditioos 
which  he  has  most  improperly  violated  and  refused  to  falfil,  sad 
that  he  insists  on  retaining  the  office  and  appropriadng  to  himtelf 
the  whole  emoluments,  without  making  any  payment  to  Gardneri 
and  although  the  agreement  be  not  actionable,  he  camiot  raaintaio 
right  to  the  office  without  fulfilling  the  conditions  on  which  he  bo* 
quired  it,  as  was  stated  by  several  of  the  Judges  in  the  action  at 
Garduer's  instance ;  and,  2c/,  That  as  the  pursuers  have  been  held 
responsible  for  the  honesty  and  integrity  of  the  person  apfumted 
by  them  to  this  office,  and  liable  for  any  loss  occasioned  for  Us 
malversations  or  dishonesty,  the  commission  ought  to  be  redudsAde 
consequence  of  the  defender's  defect  of  character  and  braarfi  ef 
bargain,  and  incapacity  for  filling  an  office  of  trust  and 
bility.  The  summons  accordingly  concluded  fwt  rednsdau  of. 
commission,  with  all  that  has  followed  or  may  be  competent  lb  M* 
lovf  thereon ;  and  that  the  defender  should  be  eidsined  to  <^thMl 
the  said  office,  and  to  desist.and  eeaaefram  ecifefg^tts  maoa^'^aBd 
that  it  should  be  declared  tlmt  be  had  forfeifed  aU<  tight  to  ihii 
office^  and  to  the  fees  and  emoloments  perleining  thereto*      •  !;:t. 


Nik  M.  ocvuRT  OF  sfissiOR  em 

biflDMber  feliapei  ^e  pifior  prbceeditog9'wliieh>^9rd«e  soklitoiUi^  ^"^^V^^ 
been  cwned  on  at  tiw  desire  and  #kh  the  fifflds"  of\tbe' poe^^Q^n^tT*'^^^ 
sent  pmdera ;  thafr  Oardser  h^d  represetvted  -  thati'lbe'  oSctt'^Bi«fi{  — i — 
Viitb  Ia9I4^  per  ^imittni,  the  talaty  beinf  IhIS^^  taidth^jeatly  ^^^  ^ 
fBis  nremgfaig  L.90 ;  ^aad  upon  tbe  tvofh'  of'  thit  statemeffl^  i^  dB-^ 
fendef  had  aceepled  of  tfae  oflke.  Wbether  froBi  anoriginaLmn-^ 
•tatemen^  or-fromaftextRiofdhiaTy  decrease^  be  eoon'>fc(iihd->:tUat 
the  feet  amoimted  lo  little  more  than  L.20  per  nnnuiary  a»d;iQ'€oh'> 
eeqimoe,  ooneeiting  thai  neither  in  laiw  nor  in  reeneneoiiU  He  be 
benod  to  pay  both  the  jpurauers  and  Gardner,  he'did^iioA  fAyitibe 
litter  the  ettpnlated  LAB,  and  the  Court  have  held  thathtetvaeitot 
bonnd  -to  do  so.  The  defender,  however,  wae  ivilUng^tb  give 
Gardner  a  &ir  ailowanee  out  of  his  reduced  income,  ev  aUov '  ihd 
pvsaeri'  agent  to  adjast  the  matter.  That  the  present  acthm  ^is 
ODtenable  at  the  instance  of  those  who  were  pahrties  to  "the  •illegal 
igieement ;  The  Rev.  Dr  Boyd  v.  The  Earl  of  GallowHy,  Jhn;  &2. 
17M»  Mot*  968^;  Lewis  Alexander  Doff  v.  Sir  Archibald  Grtli^tj 
Feb.  80.  17M,  Mor.  9596;  Thomson  v.  Doff,  Feb.  16. 1811,  RO. 
As  the  pursuers  admit  that  the  agreement  was  made  with  their  eoii^ 
esrrence,  the  commission  cannot  be  reduced,  becaose  the  defender 
has  refosed  to  comply  with  their  own  stipulated  illegal  ^ligation* 
Besides,  tfae  pnrauers  have  homologated  his  tenure  of -ofSce^by 
dMwing  the  stipulated  allowance  for  five  years  after  the  deei^a'of 
the  Coinrt  dismissing  the  former  action,  and  the  defender  bos  hitlieN 
to  discharged  his  duties  with  fidelity  and  propriety,  to  the  entire  so^ 
tisfiustioD  of  the  Court. 

The  pursuers  admitted  the  receipt  of  L.45  yearly,  as  Btilt;^(l4^y 
the  defender^  and  that  the  former  action  was  oondneted  for  OaMlnef 
by  thdr  agen^  to  whom  they  paid  the  expenses  therein  incurred  ; 
but  quoad  ultra  denied  the  averments  of  the  defender. 

Th^  pleaded^*-!.  The  fraud  and  circumvention  of  the  dl^fendeir,  Pursuers* 
by  which  the  cemmlsBion  wus  obtained^  and  his  gross  violatil^ki  of;  ^^^^ 
sad  refusal  to  lolfi)^  the  terms  and  conditions  on  which  it  was  granted^ 
entitie  tlie  psirttiers  to  have  the  said  commission  reduced,  and  hie 
right  to:  the  office  declared  to  be  at  an  end.  2.  The  .defender  has 
■e  right  to  retain  the  office  in  question  while  he  refuses,  of  is  un- 
sUeito'perfsna  the  donditieii  under  which  illone  he  accepted  and 
has  iigfat!4oJt;'  'S. 'The*  purSuete,  ih  the  eircumstanees,  and  spe^ 
tadlfkitt  tespeet^f  the  defender's  conduct  in  the  matter,  areiarttiefr 
hdtitisiblo'iasistintheffieseni  action, -and  to  deeree'M  teri^s  of 
the  osndb^ii  oE  it^  en  tlie  ground  that  they,  as  tlie  patrons  of  the 
•aid  office^>iu«  Responsible  for  dierhdnesty  and  integrity  of  the  per- 
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97  F^b.  lasa  Bbn  Appointed  by  them,  add  are  otherwbe  iotofested  in  his  gdod 
Goodact  and  €baracter. 


Brace  v. 
Grant. 

Defender** 
Pleas. 


The  defender /ifaaifecf — 1.  The  pursuers  have  na  title  tonMunlaiD 
this  aetion  as^laid.  The  defender  obtained  aeommiesion  ffom  the 
pursuers  to  hold  his  office  for  life :  he  is  now  diseJiArging  his  duties 
without  complaint  from  his  superiors ;  and»  in  these  circamstaooes, 
the  pursuers  have  no  right  or  title  of  any  sort  to  disturb  his  posses- 
sion. 2.  The  pursuers  have  still  less  any  title  to  reduce  the  ie^ 
fender's  commission  for  refusing  effect  to  the  agreement  with 
Gardner*  As  that  obligation  was  confessedly  entered  into  with 
ooncurrence  of  the  pursuers,  they  are  barred  from  raising  anypleai 
or  preferripg  any  claim  against  the  defender,  merely  beoaose  ht 
refused  to  give  effect  to  unlawful  stipulationsi  to  which  th^  pursuers 
themselves  were  parties,  d.  The  pleas  now  advanced,  in  aama  of 
the  pursuer^  having  been  all  urged  and  discussed  in  a  pre?ioii8  ao* 
tion,  tried  on  the  instigation  or  instruction,  and  at  the  ej^pmse  of 
the  pursuers,  they  cannot  be  brought  forward  a  second  time  i^paifiat 
the  defender  in  the  present  action,  or  in  any  other  shape.  4.  The 
pursuers  have  homologated  the  defender's  appointment,  and  are  now 
barred  from  challenging  it,  by  taking  sundry  half-yearly  payments 
from  the  defender,  without  qualification  or  reservation,  after  all  ih4 
iacts  were  known  to  them  which  are  founded  on  in  the  present 
action.  5.  This  action  is.  not  relevantly  laid,  as  it  is  not,  and  cannot 
.be  averred  that  the  defender  has  not  fulfilled  aU  the  lawful  condit 
tions  of  his  appointment..  It  is  not  set  for.th.that.be.. has  not  dis- 
charged feithfuUy  and  properly  the  duties  .of  his  office.  And  ho 
has  even  paid  the  respectable  patrons  themselves  the  annual,  aom, 
which  has  been  long  paid  out  of  this  office  to  their  prededesson^ 
without  calling  stricUy  in  question  the  legal  grounds  of  that  pecu* 
liar  burden.  6.  In  so  far  as  this  action  is  laid  on  the  ground  that 
the  pursuers  are  answerable  for  the  defender's  discharge  of  his  office, 
the  action  is  not  relevant  or  maintainable*  '  Af(?er  the  defender  in» 
presented  to  the  Court  by  the  pursuers,  and  received  by  Iheir  Lord* 
ships,  the  pursuers  were  exposed  to  no  hazard  or  liability  of  any 
sort  by  the  manner  in  which  the  defender  discharged  his  dttties^ 
7.  The  defender's  refusal  to  give  effect  to  the  agreement  with  Gard«' 
ner  was  not  contrary  to  justice  or  good  faith  in  the  particolat'  cir- 
cumstances of  this  case,  as  the  unexpected  diminution  of  the  ^nolti- 
.ments  and  income  of  the  office  rendered  the  defender  unable  to  ful- 
fil it,  and  made  it  unjust  to  exact  the  full  amount  of  the  son  origir 
nally  contemplated. 


The  Lord  Ordinary  osdered  cases. 
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Tke  pttmiera  targmd^  87  Feb.  I6d». 

\ity  The  judgment  in  the  former  case  contains  nothing  unfavour*     ^'^'V^^ 
able  to  the  present  claim,  nor  do  the  cases  depend  on  the  same  Grant  ^' 
groanda,  as  the  majority  of  the  Court  had  distinctly  in  view  the     — ^ 
competency  of  obtaining  redress  against  the  defender  for  his  viola-  y\^^ 
tion  of  the  agreement ;  and  the  difference  of  opinion  entertained  by 
the  Coart  arose  chiefly  from  a  doubt  as  to  the  trne  nature  of  the  pur- 
suen'  right,  rather  than  as  to  the  legality  of  the  transaction ;  and  in 
this  respect  the  present  case  differs  from  that  of  Dove  and  others* 

24,  If  a  party  enters  into  an  agreement  with  the  intention  of 
refosing  performance  of  it,  and  does  refuse,  this  is  fraud  inducnng 
the  contract,  as  there  is,  no  animus  contrahendi  in  the  other  party, 
who  contracts  on  his  false  and  .dishonest  representation,,  and  the 
contract  may  be  set  aside  by  an  action  of  reduotion.  The  mere 
refusal  to  implement  may  not,  per  se,  be  a  ground  of  reduction,  as 
it  does  not  afford  evidence  of  fraud  in  the  formation  of  the  contraot. 
Soppomg  it  to  be  true,  that  the  defender  was  deceived  by  Gardner 
as  to  the  eaioloments  of  the  office,  or  that  he  was  mistaken^  he 
might  have  thereby  claimed  damages  from  Gardner,,  or  set  aside  the 
agreement  altogether ;  but  that  can  form  no  ground  for  his  retain- 
ing the  office  without  implement  of  the  agreements 

dd,  Neither  can  the  defender  maintain,  that,  in  consequence  of 
the  former  judgment,  he  is  under  a  legal  inability  to  perform  his 
engagement ;  for  if  he  alleges  his  ignorance  of  this  inability  in  the 
'formation>of  the  contract,  he  admits  that  it  was  founded  in  error  on 
his  part,  as  well  as  on  that  of  the  pursuers,  and  the  transaction  mast 
therefore  be  viewed  as  ab  initio  null  and  void. 

4tft,  Assnming.  that  this  contract  was  entered  into  by  fraud  on 
the  part  of  the  defender,  his  argument,  (founded  on  the  principle, 
Melior  est  conditio  possidentis,)  namely,  that  such  an  action  cannot 
be  maintained,  as  it  assumes  the  existence  of  the  illegal  agreement, 
ought  not  to  be  sustained,  .as  the  agreement  is  reducible  ex  eapite 
frandis. 

5/A,  The  expression,  *  pactum  illicitum,'  generally  implies  a  eei^ 
tain  degree  of  blame,  in  which  sense  it  has  no  application  to  tl|e 
present  oasf,.  and  the  principle,  *  Melior  est  conditio  possidentis/ 
cannot  determine  all'^cases  of  pacta  illioita.  There  are  many  agree- 
ments not  legal  or  actionable  in  which  a  claim  of  restitution  is 
notwithstanding  competent.  The  right  of  restitution  does  not  de- 
pend on  any  general  rule  as  to  the  nature  of  the  subject  itself  or 
ifrom  any.  general  examination  of  the  various  cases  in  which  an 
agreementis  considered  as  not  actionable,  but  from  the  conduct  4»f 
the  party  claiming  it.  This  principle  is  constantly  given  effect  to 
in  questions  a&  to  the  obligation  of  recompense  arising'  from  pos* 
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t7  Veb.  18S9.  M«8ion  OH  a  putative  right;  and  if  a  party,  on  aecoant  of  his  bona 
'V«Py^/    fides,  is  in  these  cases  entitled  to  reimbursement  for  his  labour,  fa. 

Grant.  ^*  erroneously  employed,  the  pursuers  in  this  case  sboold  be  entitlod 
— >  to  reclaim  their  own  property,  transferred  in  error,  and  retained  ia 

Piewk^"'  fraud.  Turpis  causa  excludes  restitution :  bona  fides  eraates  tiie 
claim.    The  maxim  of  law  is  not  ^  in  pacto  iliicito,'  bat  *  in  turpi 

*  causa,'  or  <  in  paro  delicto,'  *  melior  est  conditio  possidentis.'   The 

*  condictio  ob  turpem  causam  '  is  admitted  where  one  of  the  partiet 
acts  in  bona  fides ;  Ferrier  v.  Graham's  Trustees,  I6th  May  1828, 
S.  If  D*  xvi,  818.  In  every  case  where  the  right  of  readtadon  has 
been  denied,  it  has  been  on  the  ground  of  mala  fides ;  Stewart  v. 
Gk>rdon,  7th  Feb.  1694,  Fofrnt.  i.  683;  Brawn's  Stsp.  iV.  laS; 
Campbell's  Trustees  v.  Scotland,  28th  Nor.  1778,  Hailnj  81i, 
Mar.  9580 ;  A.  v.  B.  21st  May  1816,  F.  C. 

6/A,  The  rule,  *  Ignorantia  juris  neminem  excusat,'  is  subject  ts 
scTeral  exceptions,  as  where  there  is  an  error  as  to  the  eadstenoe  of 
the  law.  Thus,  a  liferenter,  in  the  case  of  <  frnctunm  perceptis/iBsy 
plead  ignorance  of  the  law  with  regard  to  his  rights, — a  cautiCMi^ 
of  the  septennial  prescription  in  a  <  condictio  indebiti,'  and  a  te- 
nant,  of  the  illegality  of  long  leases  under  an  entail  in  a  questiossf 
damages,  and  in  these  cases  the  general  rule  is  held  to  be  cxdaded 
on  account  of  bona  fides.  The  same  holds  where  the  error,  m  m 
this  case,  relates  to  the  import  and  construction  of  the  law,  as  io  the 
case  of  a  possessor  on  a  putative  tide.  Where  the  error  is  coofes- 
•ediy  one  of  law,  the  conscientia  rei  aliens^  is  not  infetred  dU  the 
case  is  decided  in  the  House  of  Lords. 

7/A,  The  disdncdoa  between  errors  of  law  and. of  fiKtismore 
imaginary  than  real,  for  the  law  must  be  con«dcced  aa  matter  of 
laot  to  all  these  who  are  not  immediately  coneenied  la  its  pncdos 
and  administradon ;  and  whatever  may  be  dra  aouice  of  the  enm^ 
its  nature  is  one  of  fisct,  even  where  the  ^  party  acta  4m  his  own 
9fn0nefjmM  impression  as  to  the  nature  of  his  rights.  In  this  case^ 
^though  the  question  as  to  the  true  nature  of  the  pursuer's  charade^ 
waaooe  for  legal  interpretadon,  still  the  error  most  be  regaidedss 
apeciiefaot;  The  pursuer's  ignorance  of  the  illegality  of  ^etapi^ 
aedon  arose  from  his  ignorance  of  the  nature  of  his  rights  and  tUi 
element  separates  the  present  from  the  cases  oC  iUegal  agseeaKat 
mentioned  by  the  defender.  :  .v  .r. 

Sthf  The  retendon  of  the  office  without  perfDrmance  «f  ih^agrss- 
mant  is  in  itself  fcaoduleat,  or  at  least  wrmigfid,  and  a  violadoaaf 
good  faith,  and  forms  a  ground  of  redocdon  «m1  restitution  in  a  am 
tike  the  present,  where  the  defender  cannot  be  sttedfor.impkmeol 
or  damages^  and  where  there  is  no  other  remedy.  If  the  defeads 
cannot  now  perform  his  agreement,  be  can  surrender  the  office  oh- 
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tained  on  the  £itth  ot  peTformaticey  and  it  must  be  held  to  have  beeo  t7  Feb.  183ft 
ma  implied  reaolntive  condition  of  the  agreement,  that  if  the  con**    ^^m^y'^^ 
txma  eoiiM  tfot  be  fnlfilled,  the  office  should  be  restored  to  the  por«-  q^^^' 

sner&    There  ong^t  to  be  in  this  case  a  condictio  caasa  lata,  eausa     

non  aeoiitft  or  in  equky.  pTewk^^ 

91ft,  The  pnrsners  have  a  good  title  and  interest  to  insist  in  this 
aetion,  and  Ibe  plea  of  homologation  is  not  applicable,  as  the  defender 

knuself  repndiales  the  i^eement 

> 

TIm  defender  atguedf 

IM9  The  agreement  has  been  held  not  legal  and  actionable,  because  Defendor^i 
it  was  an  illicit  paction,  reprobated  by  public  policy,  and  therefore  ^^^**' 
the  defends  cannot  forfeit  his  office  in  virtue  of  the  present  action, 
because  he  refuses  to  implement  this  illegal  contract.  The  summons 
is  one  of  forfeitore,  not  of  reduction,  as  it  concludes  that  the  commis- 
sion has  become  noil  in  cwisequence  of  the  defender  refusing  to  folfil 
the  eottdttions  under  which  it  was  granted.  There  is  no  libelling  or 
proel  of  fraud  antecedent  to  the  contract,  and  therefore  there  can 
be  no  redoctiott  on  that  ground.  Neither  can  the  pursuers,  under 
the  present  summons,  reduce  on  the  ground  of  mutual  error.  A 
•obseqaeiit  refusal  is  not  only  no  evidence  of  a  predetermined  reso- 
lution never  to  implement,  but  implies  the  existence  of  a  super- 
vening eireumstance  which  has  led  to  the  diange  of  purpose,  which 
eirenmslattce  was  the  fact  of  the  diminution  of  the  fees.  The  plea 
af  feans  dans  locum  contractui  would  neutralise  the  whole  law  rehi*- 
tive  to  illicit  contracts. 

2rf,  This  is  die  first  attempt  to  set  aside  an  appointment  because 

iuiUegal  conditiao  has  not  been  fulfilled ;  and  the  pursuers  have  no 

title  to  noiutain  this  action,  because  the  defender  has  not  violated 

aay^eondition  espressed  in  his  commission,  nor  feiled  in  the  discharge 

of  bieduty  as  a  public  officer  of  court.     This  is  not  merely  a  ques* 

don  between  the  pursuers  and  defender,   because  the  latter  haft 

beoB  seeeived  by  the  Court  on  an  absolute  commission ;  and  the  pur* 

saeiB  oaiinot  deprive  the  Court  of  their  officer  in  virtue  of  a  private 

slipolation  which  is  in  its  nature  illegal,  and  therefore  the  comaiis^ 

«oa  continues  as  unconditiooal  as  when  first  presented.     Neither 

bava  the  pursuers  any  pecuniary  interest  to  insist,  as  the  yearly  sum 

reserved  to  them  has  been  duly  paid,  and  they  cannot  sue  for  redoc- 

tim,  because  the  defender  refnses  to  pay  Gardner  his  L.45  per 

aaama.     Neither  bave  they  an  ioterest  in  dedaring  the  office  vw- 

cast  in  order  to  represent  another  person,  because  it  would  be  iHe^ 

(pd  fee  tlwm  to  peseat  under  the  conditions  of  the' present' con>« 

ii  aad  to  do  so  wttfaout  such  conditions  wonld  merely 
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S7  Feb.  1B3».  change  the  pr^9clntee»  so  that,  in  neither  tiew,  hafre  th^  any  hgi 
interest. 

3df  This  aetion  is  a  direct  attempt  to  compel  ioipleoieni  of  tbe 
illegal  stipulation  by  enforcing  forfeiture  if  implemefit  be  refostd: 
A  power  of  declaring  forfeiture  is  a  compulsitor  to  obtaia  pep* 
formance,  and  which  consequently  may  be  avoided  by  pepformanee; 
and  if  the  conditions  sought  to  be  performed  are  ill^fal^  it  is  in^ 
competent  to  declare  their  forfeiture,  and  there,  would  thus  be  as 
distinction  between  legal  and  illegal  conditions. 

4/Ay  As  the  existence  of  the  illicit  compact  and  its  breach  are 
4he  foundations  of  the  action,  the  pursuers  cannot  be  heard  on  it  in 
a  court  of  law;  BelFs  Com.L  298;  Lord  Kenyoo,  in  Blandfofd 
Pi  Preston,  8  Term,  Reports^  p.  93.  If,  on  the  other  hand,  restitatioo 
is  sought  on  the  ground  of  causa  data  causa  non  secata,  tbe  answer 
is,  that  in  regard  to  all  illegal  contracts,  melior  est  conditio  pessi^ 
dentis  vel  defendentis ;  and  the  very  intention  of  the  rule  of  law  is 
•such  cases  is  to  give  the  one  party  an  advantage  at- the  expense  of 
tbe  other,  as  in  tbe  purchase  of  smug^kd  goods,  where  the  buyer 
cannot  be  compelled  either  to  pay  the  price  or  restore  the  goods»— 
jn  tbe  freighting  a  vessel  for  a  contraband  voyage,  where  liiereii 
oo  action  for  the  freight, — and  in  wager  policies,  where  tbe  iosurer 
cannot  get  restitution  of  his  premium  ;  Douglai  Reports^  468';  Laiag 
v»  Bourdieu,  I  JBa«^.96;  Vandyke  r.  Hewit;  Thompson  p.  Thompstn, 
7  Vesey,  470;  A.  v.  B.,  2l8t  May  1816,  F.  G 

bth^  The  pursuers  are  wrong  in  assuming  that  all  eontrasls 
which  cannot  be  enforced  are  pacta  illicita,  as  that  character  does 
not  depend  on  the  general  fact,  that  the  contract  cannot  be  enforced, 
but  on  the  reason  why.  A  pactum  iliicitum  is  illegal  in  its  own  nator^ 
because  injurious  to  the  rights  and  interests  of  the  public^  by  vio- 
lating  the  rules  of  morality  or  public  policy ;  Lord  Talbot,  in  Law 
V.  Law,  8  P.  WiUiams,  391.  The  present  contract  was  declared 
a  pactum  iliicitum,  as  being  contrary  to  public  policy.  A  pacton 
iliicitum  applies  to  contracts  founded  on  mala  probibita,  as  well  as 
to  those  arising  ex  turpi  causa ;  nor  is  its  character  destroyed  by  tbe 
absence  of  any  dung  immorid  in  the  transaction ;  Parsons  v.  Thoflh 
son,  1  Henry  Blackstone^  2322. 

6eA,  The  maxim,  *  Ig^orantia  juris  neminem  excasaVb^gfooad- 
ed  on  public  considerations,  neither  the  doctrines  of  bona  fides  oor 
error  juris  on  the  part  of  the  pursuers  can  affect  the  present  ques- 
tion. The  contract  being  found  to  be  illicit,  it  is  incooipetentaiMl 
irrelevant  to  inquire  into  the  bona  fides  of  the  party*  The  case  sf 
Ferrier^  referred  to  by  the  pursuers,  proceeded  excllislveiy  on  the 
warrandice,  as  is  manifest  from  comparing  it  with  While's  Traslse 
V.  Johnstone's  Trustee,  22d  Jan.  1819,  5  SAoto,  40;  Hamilton  t. 
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RiMelt,  IBib  May  183^  1  SMato,  549.     Bat  there  was  no  bona  9Y  Feb.  \sm 
fides  on  the  part  of  the  (pursuers  in  the  transaction,  as  they  attempted    ^^"^y^^ 
to  btrodnee  a  new  exaction ;  nor  was  there  any  bona  fides  in  con-  q^^^' 
ceaiiJig  this  from  the  Court ;  and  the  terms  of  the  commission  are     — - 
ifiooDsistent  with  their  argament,  that  they  were  appointing  a  de-  pi^^^^*^  * 
poty,  which  -would  have  been  as  much  a  pactitm  ilticitom  as  selling 
a  presentatioB,  if  the  payment  consists  of  a  fixed  sum,  and  does  not 
▼ary  with  the  profits  of  the  office ;  Godolphin  v.  Tudor,  6  Med. 
&p,  2d4 ;  Gorforth  v.  Fearon,  1  Henry  Blacksionef  327.     In  the 
Domerous  cases  on  the  subject  of  pactum  illicitum  there  is  no  trace 
of  any  attempt,  like  the  present,  to  escape  from  the  consequences 
of  the  transaction,  on  the  plea  of  good  faith  and  error,  or  to  dismiss 
the  officer  on  account  of  his  refusal  to  fulfil  the  illicit  condition ; 
Daff,  6  Mor.  9676 ;  Stephen  v.  Lyell,  Mor.  9578,  Maxwell  v.  Earl 
of  Galloway,  Mor^  9580 ;  Hannington  v.  Du  Shetel,  1  Brown^ 
<X  Cases,  124. 

7M,  The  last  ground  of  reduction  is  nothing  more  than  the 
second  in  a  different  shape,  and  as  it  is  res  judicata  that  the  de- 
fender has  only  resisted  what  it  would  have  been  illegal  in  him  to 
iMTe  donO)  it  cannot  be  said  that  he  has  violated  the  law,  and  if  he 
had  Idled  in  the  performance  of  any  of  his  duties,  the  Court  alone 
cooM  interfere. 

The  Lord  Ordinary,  14th  November  1838,  made  avisandam  with 
the  cause  to  the  Inner- House,  stating,  in  a  note,  that  <>  as  there  is 
^flomuch  reference  by  the- parties  in  this  case  to-  the  views  and 
^  deliberations  of  the  Judges  on  the  former  question^  between  Henry 

*  Gardner  and  the  present  defender,  it  is  thought  that  tho  case  is 
^  more  fit  for  the  decision  of  the  Court  than  of  the  Lord  Ordinary/ 

On  9th  November  1838»  their  Lordships  of  the  First  Division 
resolved  to  take  the  opinions  of  the  whole  Court.  Thereafter  the 
MIowing  opinions  were  returned : 

Lerd  FuUeriofU — The  reason  of  reduction  mainly  relied>  on  by  Opinion  of 
the  pursuer,  and  which  forms  the  principal  sabject  of  discussion  in  ^^!L, 
the  pleadings,  is,  that  the  commission  ^  macer  waa  <  obtained  by 

*  die  defender  through  gross  fraud  and  circumvention  on  bis  part, 

*  and  on  terms  and  conditions  which  he  has  most  improperly  vio- 

*  lated  and  refused  to  fulfil.'  The  charge  of  fraud  may  be  thrown 
oatof  view^  as  it  is  not  supported  by  proof,  or  even  by  any  aele- 
-vant*  statements  of  foot  either  in  the  summons  or  on  the  record. 
The  otity  ground  of  challenge,  then,  truly  involved,  in  tbis  reason 
of  reduction  is,  that  the  defender  has  violated  the:*  terms  nnd  con- 

*  ^lions'  on  whieb  |ie  obtmned  the  commission,  inasmuch  as  he 
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of  ihe  <»nayi>mfciuu»  «!  wtacb  the 

bjr  the  pwstiers.  r     <.     . 

Bat  the  laiUdily  of  <  Ae  duai  t)a  4ke  part  €f 
ftWoaily  befeve  tbo^Courli  in  4tfi  actiaa'Ar'^Mvfo 
direoriy  by  Gmdmer  agaiimt  /the  <Msiideri  «Bi'tliefr- 
been  disniMedf  it  appetrs  |;<r»6  tlitet^tlus  gpMuJtayiihiiAi  $lm 
jidgneiil  was  pranonQotd*  aie  coodiMifik  Bgdmbtkm  mtlBm^wim^ 
duction.  .•  .•■!r»«<«i^      iifh^Hu 

The  Mrport  of  tha^case.  shaiyi.  tliat«ih»atejaMHMrf?  tiicgid^|Mi 
boweverthey.di&ted  ia.sofoaifwrtbiilaor^  ooBnaaraA mi 
thail  die  agreepdent  l)y upbioh  ^  preaearpaimM  adp 
andttbeidefeiideriiiulertook  tkepaymant  df  L 
oat  of  Ilia  aaiary^waapaetuok  iUioitim^^aadbtlMt  Jiha 
aeqoently  vnm  not  aoftianahte*  •  Aotoedinffijrf  ^urign^pa 
Boaooedy  \.dRmni^$mg  ike  atHfmi  ^a^wmdakmtH^lkt 
thia.Dpitriaa'IiMnbt  ecmturj  .biit'iiav^lhat^tbe  pai»t^ 
final  jftdgmeittaf  the  Court*  it  seeaaii^aiaMba^ 
sequan^,  that  tbe  pr€»eDt.poi8«itra  caoamft  vign  tlie 
aaee  of  tliait  altp  illation  aa  a  gr«niii4  faf  aaibieiiif  4iMi 

The  principle  apon  nvkioii^naba.plaa  k  a 
nary  ei^a  af  mulnal  «oiitffact:i%  .that. 4tMi  piutf  laha-fcna 
his  ^aft  is  entitled  to  tfaetful/Umantiaf  4ie  oanplnn 
on  the  failure  of  sudi  fuU)lment»  iffienutlnd  tactile 
whieh  be  has  done « incontemplaiian  o^TSuabfftililaiint 
tbe  first  plaoey  Itianat «Was^.f«Mi  the fapoBi nf Ike 
fovmereaasy  fchailtlie,Qourt!;€ooiidamibtbia 
tvaet  ai  all  in  'tbe proper )S)9nse  .o£*tbe-/tQinsa..r.]f  4btfaigbtlaMia 
parstters  \$  heU^te  htf  aiinere'rigbl  aC  patasaiagSHm naini a iiipstliha 
light  jn  vhidi  itrwtaa  vieiv^d  in  away  of  diaae  a^nians»  Ita  ^f^ 
pointmeat  onioamanission  of  maieerv  tmd  the  ajeeafMaM4  af.fthataana 
aftisskm  bytbeCourrv. necasasriiy'phi^ed the  ftiinisaatiaai Itayan^lha 
reach  of  recal  by  the  pursuers;  and  tbe  rlrfrnrfri^o  fniljujiKasi 
fuaal.tOv  parfasm-  to  tha  pnnittoni'  tbe  nan4itiapa  oihnrbiiii.iliifOii 
named,  aaiildnot»  wheAet iJhasa ■  qonditiena. awe  k^  m  iMib  itmi 
themlnany  meaaavas  for  jreeaiting  the.  aoniniisaia%  nrJMleaAiii 
any  mnasnrea.bttt  those  dveeted  to  the  onfaBca»an<«»iiihe  sayli 
tion&  ..     '  •.     •  I    •  ntni  ••tff  • 

But  it  iatiimiaoessary  to  aofuire  injolhisibeaansa^aHiatiaiigaaO 
tionably^  tbamttjority  of  the  Court  eonaafsed  in  the  aj^nianiillal 

the  agreenent  in  question  waa  iHegal^and  naOMUlMiaMsir  ^^ 
the  obligation  to  pay  the  aaniaity  to  Gardnar  eoiild  salt  fsaat  ili 
illegality,  be  directly  enforced  by  Gardnar  agaiaat  the  d^fiMMbii^'it 
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m  die  fomikt  etm  a»  a  1^  uoMiJiMMliiiii  »»M^  »» 
gf ..  whii  h  the  pomuer  it  enlided  to  reilittitiaD.    If    ^"^V^" 
«A  i^>  Willi  hs  M  teisted  with  Ulegaiity  «s  to  ezdmle  tlio  right  ^Il^^t ''* 
!•  deawid  perfiNmiaiiee  9i  that  which  is  unexbeated,  it  am  as  Httb      -7^ 
sfMA'llvd  frotiad  of  adioii  for  rerallieg  that  port  whiob  has  cra^ikad     ! 
heeo  ptrhinoaJ>    Considerod  in  this  point  of  vioir»  the  case  is  jiM  JudgMr   ^ 
IIm  OHial  QUO  of  poctim  ilUoitom,  in  wbiohi  in  ooDso(|Qenco  of  the 
oowderatMi  not  hciBg  aetioni^e»  the  party  who  has  ohitaiood  per-« 
famsnce  has  gainod  tho  advantage,  on  the  prinjciple»  ^  MoUor  est 
'  Moditio  pessidenUs*' 

.  While  1  eolartoiii  ikis  opinion  00  the  kw  of  the  caie,  I  am^ 
fp  bjr  ao-aoaos  disposed  to  adopt  the  defender's  view  of  the 
dafaaie,  wbidi  was  pleaded  by  him  against  Oardaol> 
snsCained  by  the  Court.  He  seems  to  thinlt,  that 
can  be  ivputed  to  him,  because  ho  has  only  *  re- 
Mi<sd:iiiiiig  tlMU  whieh  it  woold  have  been  wrong  and  illegal  in 
^Um  la  have  done;*  and  considers  that  the  only  thing  that  tho 
diavgtf  hisa  wifih»  is  his  having  *  refused  to  violate  the  law/ 
iroo  to  be  observed,  that  the  defender^  in  making 
oatirely  aislakes  the  nature  of  the  wrong  with  iriiich 
he  is<ha^gaable»  and  the  appropviate  means  by  which,  cMU^ently 
viiksaond  ossfattty,  it  is  to  be  repaired,  llie  impropriety,  in  tho 
«fa'4sf  the  lasr,  is  the  pactum  iliieitom  to  which  he  was  a  party— ^ 
(hsiDipl;bar|^dBiag  for  his  appointment  to  an  office  in  consider^ 
KlBteof  a  piWsaiBf d  payanent  of  money.  The  illegality  consists  in 
the  hasgain  lor- llie  office,  not  in  the  payment  of  the  uim  which  ho 
oadsMdi  for ;  and  it  woald  lie  difficolt  to  see  how  the  iDegality  of 
Mtkmpm  ^  pay  asnm  of  money  for  an  office  coold,.in  a  moral 
sisa^  be  jopaired  in  aay  way  but  by  the  resignation  of  the  office  < 
loiUegalty  #blained  ;  above  all,  how  it  could  be  repaired,  by  keep* 
mg  balk  the  oftee  and  the  money.  It  is  evident,  that  by  Boeh  a 
SMHSS^  the  deCsoder  is  only  superadding  to  the  pahlic  wrong  of 
hatpaoiiig  £sr  an  office,  the  private  and  moral  wrong  of  viokting 
hii  sUigatioQ. 

'*  VlheAm  this  might  foand  an  objiotion  on  the  score  of  unfitncM 
talks  dafeadof'a  contiauattce  in  his  office,  and  how  iat  the  pataaor 
ksi<alMe  id  iMist  in  such  an  objection,  it  is  unneceisary  here  to 
isipiIlL^  ^  It  appeata  to  me  that  it  could  be  competently  made  Ofily 
in  the  form  of  a  complaint  Co  .the  Court*  1  consider  it  to  be  ipiise 
ihat^ek  maltero  camiot  be  relevantly  or  eompeteotly  dis^ 
:tkis  civitootton'Of  redmKion  ;  and  that,  consequently,  the 
Ahykresae^ei  nsdua^n  (bunded  upon  tbem  is  inadmissibie, 

Lmd  Qlmle^n  ■  1  osaeor  in*  the  <  opinion  expressed  byXord  FaA- 
hilwiy  in  as  fiir  as  it  stotee  t^  judgment  pronounce  in  the  que^^ 
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m  Feb.  1839.  (iMi  betiTeeii  the  pr«aeiit  defender  and  Gatdoer,  to  afford  saffitaent 
ground  for  dbaiaiiiig  the  present  action.  There  are  other  matten, 
however)  aaentioned  by  hisLoidship  which  I  bare  not  conodered 
at  ally  not  thinking  them  necessary  to  be  attended  to  in  the  decitton 
•f  tbe  present qoeatiop,  and  on  which  itwonld  tbeiefore  be  im- 
proper to  me  to  give  any  opinion. 

Lord  Moncreiffi — I  concur  in  the  opinion  of  Liord  Fullertoo5 
chiefly  on  the  ground^  that,  the  question  relating  to  the  o£Bce  of  a 
public  functionary,  thp  appointment  to  which  when  made  is  in  iti 
nature  permanent,  it  is  incompetent  for  tbe  pursuers,  as  the  parties 
to  what  the  Court  have  held  to  be  an  illegal  contract,  to  recsl  or 
reduce  it  on  the  ground  of  the  stipulations  in  that  illegal  transac- 
tion. But  I  certainly  agree  also  with  Lord  Fullerton  in  tbinkiag 
that  the  defender's  conduct,  in  first  obtaining  the  office  ob  an  eo« 
gagement  to  fulfil  the  conditions  agreed  upon,  and  then  relusiog  to 
do  so,  and  still  holding  the  offioe,  is  what  the  Court  caa  by  no 
means  approve  of. 

Ixfrd  MeduHfu, — I  concur  in  the  opinion  of  Lord  FoUerton, 
tehiefly  on  the  ground  stated  by  Lord  Moncreiff,  with  this  additioo^ 
that  tbe  Court,  while  it  viewed  the  appointment  to  the  office  as  m 
illegal  transaction,  held  it  to  be  simply  an  exercise  of  a  right  oC  ps* 
tronage,  as  in  the  ordinary  case  where  the  patron  is  not  responiihk 
for  the  conduct  of  the  presentee  after  his  admission  to  office  by  tbe 
competent  authority,  and  did  not  consider  that  the  liability  dF  tbs 
patron  in  this  case  for  his  nominee  made  any  sufficient  diattnctioni 
and  I  furtiier  entirely  agree  in  the  opinion  as  to  the  condoct  of  the 
defender  in  first  obtaining  the  office  on  an  agreement  to  fulfil  ce^ 
itain  specified  conditions,  then  refusing  to  do  so,,  and  still  retaining 
tbe  office;  and  1  must  add,  that  I  think  it  improper  that  a  person 
acting  in  ^uch  a  manner  in  the  acquisition  of  an  office  in  the  Cowt^ 
lahottld  renudn  an  officer,  even  4d  the'  lowest  kind,  of  the  Soprene 
'Court  of  Justice  in  this  country,  although  it  may  not  be  oompeteat 
.for  tbe  parsuers  to  set  aside  his  nomination. 

Lord  Cockbum. — I  concur  in  the  opinion  of  Lord  -Fullerton. 

Lord'Jiffre!/^ —  I  concur  in  the  result  of  Lord  FuUerton's  and  Lord 

-Moacreiff's  opinions:  Principally  because  I  have  always  held  that  tbe 

'only  right  vested  in  the  pursuers,  as  to  the  office  in  question,  was  a 

right  of  patronage  and  nomination  merely ;  and  that,  having  cnoe 

fully  wad  legally  exercised  this  right,  by  makings  and  delivering  S 

-grant  or  presentatioa  to  the  defender,  ia  which  there  is  do  aUnosa 

•to  the  illegal  conditions  for  which  they  appefir  to  have  privatsfy 

stipulated  with  him,  they  cannot  now  be  permitted  to  recal  it,  afisr 

'he  has  been  actually  admitted  to  the  office  on  this  unqualified  and 

-anobJMtionable  title,  pnthe  pretext  that  he  has  not  fulfilled  tbJe 
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articles  oftKat  secret  stipulation.     Tbe  defender  h  noiiP  fhe  officer  8^  Feb.  I8m 
of  this  Court,  upon  a  complete  and  unexceptionable  title ;- atfd  ^aJi  ^^*^ 

onlj  be  removed  on  complatnt  and  proof  of  unwoTthiii«ss  or  inrea«'  Grant. 
paeitjr.    It  is  upon  this  ground  that  I  rest  my  opinion :  Bvl  I  wisk  qTT*  ^  , 
h  to  be  anderstood,  at  the  same  time,  tbat  1  do  not  dissent  m  aiiy  Comultad    * 
respect  from  what  is  laid  down  abore,  as  to  tbe  law  which  would  ^^^S^ 
be  applicable  to  such  a  case,  if  Tiewed  merely  as  one  of  contract 
or  agreement,  and  with  reference  to  the  majiim^  Melror  est  oondi-^ 
Ifo  possidentis. 

I  must  add,  howerer,  that  I  cannot  concur  in  the  opinion  that 
&e  Court  is  in  any  way  called  upon  (or  even  entitled)  to  declare 
thai  tbe  defender  has  eommrtted  a  moral  wrong,  in  refusing-' to  ami- 
ply  with  the  illegal  demand  of  the  pursuers,  and  thu^  violating,  ]§ 
is  said,  tbe  obligation  be  had  come  under.  In  the  eye  of  tbe  law 
be  was  under  no  obligation ;  and  as  no  right  of  the  pursuers  has 
beea  invaded  or  resisted,  it  is  not  easy  to  see  how  any  wroT^  can 
luive  been  committed. 

'  Tbe  case  appears  to  me  to  be  exactly  parallel  to  that  of  a  party 
refusing  to  pa^f-  money  feirly  bst  at  a  gaming  table.     There  is  a 
Arect  contract  in  such  a  case,  and  the  form  at  least  of  a  specific  ob^ 
%itiou ;  -actually  recognised,  in  certain  circles,  as  more  binding 
Aan  any  other;     But  a  coort  of  law  deals  with  tbe  matter  d)ffe« 
rentty,  and,  in  refusing  action  on  such  an  obligation,  has  never,  I 
belieti?,'  on  tmy  occasion,  thought  it  fitting  to  stigmatise  the  con** 
dtti*t'of'the  defender,  thus  throwing  himself  on  its  protection,  as 
imoiMral  tr  dishonest.     Andj  in  troth,  the  act  of  refusing  such  a 
datm  ieatr  scarcely  ever  be  considered  as  in  itself  immoral,  accord* 
n^t»  any  test  of  morality  which  tbe  schools  of  ethics^  can  supply^ 
On  My  intelligible  balafnce  of  duties,  it' would  seem  to  be  more 
moral,'  generally,  for  a  man  to  keep  his  money  to  support  his  fiimiiy^ 
ten  to  consign  them  to  beggary  by  paying  it  over  into  tbe  purse 
of  a  gauibleh     Tbe  consequences  of  such  a  proceeding,  too,  are 
more  beneficial  to  society  and  general  virtue ;  since  nothing  can 
tend  so  much  to  discourage  the  vice  of  gaming,  as  to  prevent  pro^^ 
%aie  or  Idle  winners  from  reaping  tbe  fruits  of  their  success*    But, 
iff  tbe  same  liray,  it  is  useful  to  deter  patrons  from  making  ate 
Hl^l  tmiftc  of  their  patronage,  by  resisUng  their  illicit  exactions ; 
tnd  it  may  weU  enough  be  maintained,  in  such  a  case  as  tbe  pre** 
ieut^  that  tbe  defender  chose  the  better  part,  when  he  preferred 
anilitainin^  himself  in  a  condition  to  discharge  the  duties  of  bis 
sfibe'with  decency  and  effect,  by  resistii)g  the  unlawful  demand  of 
die  pQt^aers,  to  r^ucing  binraelf,  by  complying  with  it^  to  a  state 
idiich  would  make  that  impossible. 

*  Tbe  case  of  usury  afiTords  a  still  stronger  illustration ;  for,  in  i| 
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27  Feb.  J8^  g^reat  najoritf  of  instances,  the  act  of  bargaining  for  an  illegal  rate 
of  interest  is  not  (like  gaming  or  selling  public  patronage  for  a 
price)  malam  in  se,  but  lege  prohibitum  only — the  increased  inte- 
rest being  really  no  more  than  a  fair  compensation  for  the  extraor- 
dinary risk.    Yet,  since  the  law,  from  dread  of  abuses,  has  seen  fit 
to  refuse  actioir,  not  only  for  the  illegal  lexcess,  biit  even  for  tbe 
principal  with  ordinary  interest^  it  has  always  been  understood  that 
any  one  may  blamelessly/  take  the  benefit  of  diat  law;  and  I  do'flot 
recollect  to  have  heard  of  any  case,  in  which  the  conduct  of  atrar* 
rower,  seeking  in  this  Mray  to  be  released  from  his  contract,  has 
ever  been  taxed  with  dishonesty,  in  the  judicial  sentence  of' die 
Court  to  whose  justice  he  has  appealed,    Yet  there  is  certainly 
something  much  more  akin  to  dishonesty  in  such  a  party  refusing 
to  rescind  his  contract,  or  to  return  the  money  which  he'  confess- 
edly received  but  on  loan,  on  the  ground  of  there  having  Wn 
some  taint  of  usury  in  the  stipulation  about  interest,  than  in  a  pre* 
sentee  ii^ho'  merely  refuses  to  pay  to  the  patron  a  sum  of  money 
which  n<6ver  belonged  to  that  patron,  and  which  he  had  no  ri^ht 
Co  reqiiire-por  to  renounce  an  office  for  which  he  has  been  found 
qualified,  and  for  which  he  has  already  paid  as  much  as  the  Coort 
thinks  could  be  legally  exacted.     In  point  of  abstract  or  general 
morality,  indeed,  I  should  be  inclined  to  hold  that  such  a  predehtee, 
or  any  party,  indeed,  who  founds  on  the  statutes  against  ganiing or 
usury,  should  be  more  favourably  judged  of,  than  many  an  heir  who 
reduces  a  just  and  rational  deed  of  his  ancestor  oh  the  ground  «f 
deathbed ;  or  many  an  individual  who  annuls  a  fair  and  deliberate 
deed  of  his  own,  on  the  accidental  detection  of  soime  formal  flaWin 
the  execution.     Yet  I  am  not  aware  that,  in  any  bf  tho^e  cases,  the 
Court  has  ever  thought  it  necessary  to  brand  the  condlicft  of  die 
parties  with  a  recorded  sentence  of  moral  reprobation ;  iiid  t  can- 
not but  think  that  it  goes  beyond  its  province  when  it  enters  upoo 
auch  a  function. 

It  is  probable,  however,  that  I  should  not  ba^e  tbdti^Iit  ft  ne- 
cessary to  go  at  all  into  the  reasons  of  my  dissent  t^oiti  iini  |kfrt  of 
the  preceding  opinions,  if  1  had  not  seen  that  the  jJlittltiersMhaVe 
actually  libelled  this  alleged  immorality  and"dfsh6nektjr  i^  the  de- 
fender, as  a  separate  reason  of  reduction.  I  agree  vricb  Ae'liidg^ 
referred  to,  in  thinking  that,  even  if  well  founded  In  itself,  iff  doofd 
not  be  entertained  in  this  form.  But,  upon  the  j^todn^ii  iHfetiif 
stated,  I  think  it  substantially  untenable.  To  maiht^lhtliVft  iban 
Is  to  be  held  incapable  o|[  office  or  employmebig,'  i^s  if  Ht  hiid'bet^te 
convicted  of  art  infamous  offence,  because  he  h^  sii<j6esaraHy  re« 
sisted  payment  of  a  gaming  or  usurTous  debt,  appears  t6«  extrava* 
gant  a  proposition  to  admit  of  a  serious  examination;  and  I.am 
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altii^etlier  iuiab|e  to  ^ee,  tk^y  the  case  of  the  d^feiid^^.is  ia  any  ce- JTFeb.  183^. 
speict  different ;.  ar  indeed  so  unfayoiurable  as  timt  pf  the  bonow^,   ^^.^mm^ 
who  withholds  hU principal,  from  an  asurloua  lender^  ...  Grant"* 

Xiorc/  Mfia<iQwbank.—l  concur  in  the  .opinion  pf  tordJctflffjey, .  — — 
-  Lard  Cimin^^(^me^•T'^,^onQ\lt  generally  in  ,t,be. opinion  of  I^ord  q^^^^^ 
Jeffirey ;  though  it  ia  possible  that  my.  view^  of  this  .case  inay  ^e  to  Judgi^. 
a  certain  extent  influenced  by  impressions  .got  while,  arguing  the 
cftose  kiitaearlij^sj^ges;  as  cpi^iaei  for.  the  defender.  In  additipp» 
however,  to  the  observations  of  I^ord  Jeffrey  respecting  the.  sup- 
posed JQ^morality  of  ihe  defender's  plea»  it  has  all  along  occprred 
to  me,  tha.t.bi^  con.djNi,p^  even  on  the  reasoning  of  the  pursiieF>,iran- 
jBot  he  instantly.and  vnqualifiedly  condemned,  without  ascertaining 
how  far  his  statefpentS;  are  well  fqupded,  as  tp  the  represental^ions 
made  to  t|ie  deif^nder,  jbofore  the  illegal  agreeoiepl;  was  conclude.df 
respecting:  the  g/fpss  empluments.  of  the  office^  and  its  diminished 
produce  since  the  defender  c^fxxp  actually  to  draw  tlie  fees^,  ,Qn 
the  supposition  that  the  income  of  the  office  has  been  found  tp.be 
overrated  to  the  e;^tent  alleged,  (L.50  annuajly  or  i^pre,)  it  WQ,uld 
be  very. difficult  to  l^old  thAt  the  defender  was  in  any  view  gpil^* 
of  aiiy  g7<^  breach  of  faith  in  now  resisting  an  annual  gratuity,  to 
Gardiier^  promi9ed  junder  a  yery  different  ^alqulat^on  .from,  that 
wbich  Jb^bt^n  realised.  And  though,  no  doubt^  it  is.  paid  ths^Jn 
thill,  event,  the  defenfler  should  have  thrown  up  the  office  and 
jreatore^l  it  jt9  the,  patron.;  yet  this  plight  not  be  so  easily  ip  his 
pQi|rer,when:  the  defender^  having  beep  nii8le,d  himself  by.  erroneous 
lepreseatatipns  and  calculations,^  had  changed  all  his  views  in  life, 
aivl  «bfipdpued^.businei^  by;](vbich,  he  says,  he  previously  e^rn^d 
«Uvelihood,-^apd  ^bich  probably  could  not  be  recalled  lifter  a  lapse 
oC  tipie^^nrinfi;  wbieb  his  employers  had  formed  other  conoectioAS. 
jLt  A^  same  .time,  this  alleged  loss  may  be  fe^ned  and  ^rpundless ; 
^nA  if  it  wefe  proved  to  be  ^,  the  defender,  as  an  individual, 
would  be  subject  to  all  the  reprobation  which* ought  tp  attach  to  a 
party  ^J^a.bas  urged  a  defence,  false  in  point  of  fact,  against  fiear 
relatipns.wl^P.nu};  their  trust  in  him..  ,  But  it  was  determined  ip  the 
former  ca^^  that  the  Court. could  not. consistently  alIo\^  any  in- 
4;piryin<p.t\ie  facts^as  that  would  have  resolved. into  an  examiua- 
.lijQ|Q  ef  the,g^.9upds  09  which  ap  illegal  bargain  was  concluded  and 
Iwf^k^li  pfl^—Wi  investigation  of  course.that  could  not  be  enter- 
.|[Bdin(4  IP,, that, process.  But  it  is  not  so  clear  that  il|  ought  to  be 
diaallaYrj^d  in  j;be  presfent  action,  if  the  ground  of  red^ctic^l  laid  on 
th^.  defender'^  alleged  uq6tness  from  moral  delinquency  for  holding 
the  office. ,i^ere  relevant.  In  the  meantime,  as  the  case  stands,  it 
4iardly.app.eajrq  faic  to  liold  the  defender's  conduct  to  be  so  grossly 


678 


DECISIONS  OF  THE 


N<K9ff. 


47  Feb.  18S9.  r^ptebenfiible  as  tbe  purooer  bbsubm^  ^en>  every  fepporianifiy  of 
justifying  himself  on  tbe  iacts  was  alti^ether  eseluded. 


Bruce  v. 
Grant. 

Opinion  of 
Court. 


At  advising,  of  this  date, 

Lard  Gillies,*^!  have  no  right,  and  still  less  have  I  any  inolioa- 
tioD,  to  go  at  length  into  this  ease,  as  the  question  has  betn  settled 
by  the  opinions  of  the  consulted  Judges ;  but  I  own  I  «ai»ot  eoa* 
eur  with  th«  whole  of  them.  I  concur  in  opinion  with  Lord  Jefirqr^ 
and  think  the  grounds  on  which  bis  Lordship  rests  his  opisiioo  sit 
solid.  I  concur  also  with  Lord  Fullerton ;  but  I  do  not  knew  duU 
I  am*  called  upon  to  give  any  opinion  on  the  question  as  to  X\^  bs- 
baviourv  whether  honest  or  dishonesty  of  the  defender.  Aipreseal) 
the  only  way  In  which  we  can  consider  his  behaviour  is^  as  to  the 
giving  of  expenses.  Now,  we  do  not  sit  here  to  judge  of  monl 
duties,  but  merely  to  give  our  opinioo  on  the  law. 

Lord  Mackenzie. — His  conduct  is  stated  in  the  sununoDe  «s  • 
reason  and  ground  of  reduction. 

Lord  GHlies, — I  know  it  is ;  but  it  is  in  a  legal,  and  not  m  « 
moral  point  of  view,  that  we  must  consider  his  conduct.  Ifow»  lA 
the  Judges  agree  as  to  the  law  of  this  ease ;  and  that  law  appesn 
to  me  very  clear,  namely,  that  the  defender  cannot  berensved 
from  his  office  by  this  process  of  reduction*  Tbe  action  which  vss 
brought  by  Gardner  was  dismissed  on  tbe  ground  that  tbe  s^^iee- 
ment  was  a  pactum  illicitum  ;  and  I  think  this  was  done  on  moit 
solid  grounds,  if  an  inquiry  had  been  gone  into  in  that  case,  which 
it  was  not,  as  to  the  nnderstaading  of  the  parties  as  to  the  ameuut 
of  salary,  fees  and  other  emoluments,  and  if  it  bad  been  proved^ 
which  it  was  not,  that  the  salary  had  been  stated  by  Gardaet  is 
have  been  worth  L.200  sterling,  and  it  turned  out  to  have  beep 
worth  only  L«150,  then  1  would  have  said  that  Gardner  was  Is 
blame,  and  not  the  present  defender ;  and  it  is  really  no  answw  Is 
iiay  that  he  should  have  resigned  after  he  discovered  that  ibe  emo- 
loments  were  so  much  less  than  he  anticipated.  A  man  may,  in  # 
moral  point  of  view,  be  bound  to  give  up  a  situation,  the  conditfoni 
of  which  he  cannot  legally  discharge,  because  tbe  agzeement  rels^ 
tive  to  it  has  been  held  to  have  been  a  pactum  iliibitnm*  A  mat 
of  high  and  nice  honour  would  probably  do  so^^ift  may  be  haadsone 
— ^it*  may  be  proper — it  may  be  becoming  so  to  act.  But  we  esa 
scarcely  expect  such  conduct  of  a  man  in  tbe  humbler  walka  4f 
life,  whose  subsistence  depends  on,  and  whoee  family  must  bo  eu|K 
ported  by  the  situation  ;  and  it  is  really  no  answer,  where  the  pavlf 


.   *  No  opinion  ww  returned  by  tbo  Lord  JutUco-Cltrk,  fa  ooo«qlitiicc  of  hb 

ship's  necesMry  detention  in  London. 
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w  not  iegaliy*  bonadl  to  reKnqmb  Us  ailnatioD,  to  say,  tbat  in  a  27  F«b.  1839^ 
noral  poiot  of  tittV/tbatahofdil/be  done.  Bruce ^i"*^ 

In  this  question  with  the  pursuers,  where  all  the  Judges  agree  Grant. ' 
that  the  action  of  reduction  cannot  be  suttainedi  I  am  okar  for  q  j^  ^ 
pnng  the  defender  Ma  ezpensea,  as,  besides^  I  think  the  pursuers  Court.  ^ 

•heuld  have  reatied  satisfied  with  the  deeision  in  the  action  at  Gard- 
ner^ instance,  and  sboold  not  have  called  the  defender  in  this  actioiiy 
fisr  I  cannot  see  on  what  groand  it  can  be  aaid  either  that  honour  oc 
Aitjr  oonpelled  or  entitled  them  to  bring  this  action. 

Ltmi  Mfdkiufte.-^Thi8  action  of  reduction  is  reeled  solely  oi» 
the  ground  of  fraud,  and»  because  the  defender  refiiaes  to  fulfil  the 
tgresBtent  entered  into  with  the  pursuers,  there  is  a  conislusion 
that  that  agreessent  should  be  reduced.  I  am  clear  that  this  action 
cannot  be  anstained  on  that  ground.  I  would  have  had  more  doubt 
IB  the  case  if  the  defender  had  implemented  that  where  he  has  nol 
iaiplemented  the  transaction.  1  would  then  have  seen  greater  dif<* 
ficalty.  Supposing  he  had  gone  on,  .after  the  fermeff  decision,  and 
paid  the  exeessive  dmias  on  his  salary,  and  the  patron  had  eome 
forward  and  said,  ^  I  made,  no  doabt,  an  illegal  bargain  with  you, 
*  bat  as  I  am  ansions  that  another  should  have  the  oflSce  who  may 
'  compete  wilh  you,  you  must  no  longer  implement  the  engage* 
*ment.*  I  should  have  thdught  that  mode  of  proceeding  more 
qaeitionable ;  bat,  at  present,  how  can  the  pursuers  demand  reduo* 
ttoo  of  a  bargain  which  has  already  been  held  illegal,  on  the  ground 
dm!  the  thing  done  in  implement  of  it  must  be  legal,  and  the  refu-» 
sing  to  do  that  thing  illegal  ?  Past  all  question  the  illegality  con* 
dsts  in  implementing  it ;  how  then  can  this  alleged  fraud  of  non- 
impleinendng  it  be  considered  as  a  l^al  ground  of  reduction  ?  It 
sj^pears  to  me  to  be  more  legal  for  the  defender  to  keep  the  sitiia* 
tioa  without  implementing  the  conditions  on  which  he  obtained  it, 
than  to  pay  illegally  for  it. 

I  do  not  wish  to  enter  on  the  question  of  morality,  for  I  agree 
with  Lord  Gillies  that  we  have  not  much  to  do  with  it  here ;  nor 
^  I  think  that  we  can  get  at  it  here.  The  defender  denies  tha( 
his  conduct  was  improper,  but,  on  the  contrary,  avers  that  he  was 
led  iato  a  bad  bargain*  JBesides,  we  are  not  bound  to  decide  on  a 
qiestian  of  pactum  illicitum  on  considerations  of  m<Hality.  We 
tn  bound  merely  to  oonsider  and  state  what  the  law  of  the  case  i^. 
No  motion  is  here  made  by  the  Lord  Advocate  for  the  public  jn* 
tarsst,  or  by  year  Lordships  siHiog  as  the  guardian  of  die  office- 
bMrers  of  this  Cottrt»  to  put  this  man  on  his  trials  as  being  u^fit 
fcr  the  situationt  and  to  dismiss  him  for  improper  conduct.  This 
is  an  actido  of  reduction  on  grounds  of  law»  and  we  are  not  bound 
fr  entitled  to  weigh  the  morality  of  the  defender's  conduct.    As  to 
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JtiQk  Wv 


Bruov'v* 
Grant. 

Opinion  of 
Court. 


a  pwQrtiuB  UitQitiun,  aad  &iU  in  liia  case)  lie  mvmt  :pdf  tbeetimKi. 
Sotppete  pafli«»  enter  into  a  smuggUogp.tTaaaaaliM,  todl«toe  of 
th«in\briiig;»an  aetiooagatnet  tbe  atber  fm  payment  of  the  price 
of  Uie eamggled  goods,  and  the  aetioo  is  dtsmisled^  litaHBiek ii 
gtottoded  oil  a  pactam  iUidtiuB ;  altboiigb  it  may  bet  Mimtderad  in 
aMPfalttyas  a  shabby  act  oot  to  pay  for  the  §peods,»  yet  wey  as  s 
coort^pf  law,  mmt  give  the  defender  bis  expenses,  in  order  codii- 
courage  siicb  transaetioDS«  Witboot  pausing,  then,.  to^xreBsidn  the 
iiaestion  of  morality,  which  I  do  neCtUnk  wae  are  bouodl  io  w^h, 
the  only  remaining  qnestbn  is  as^to  the  edq)eii8e8^ 
y<  lAmI  PretidmL^^The  oonenlted  Jadges  haira  setdedkithe  (Other 

points  .        /  .         ,   .     V-.   \v: 

.  Lord  JModbmjzrie. — Yes,  naqaestionaUy  they  have  f  \aild^aidiesgh 
we- cannot  of  course  ehange  that  j(tdgBieat»  we  are  newerlbden 
entitled  to  give  our  own  opinions  on  the  subjeety  wbieb^'so^  £k  ss 
they  go,  are  as  good  as  theirs.       *  ^  v- 

'  idnrd  Pr^ddmU.'^Then  yonr  Loidshipaa8snilrie»  wirfi  ngpeasss  ? 
.    Zfor^  CoreAoiMe  was  absent*  .     x     .  ..>.  ^sm  .^ 


Judgment* 


)  I 


(    r  I/'. 


liord  OrtUnaiy^  Cunm^mnfi,  Jitt.  Jkm  qf*Fa^  /vES^t^/  iktrnfti  o  i  u}f^ 

, .     SoL'Gm.  {RuihafiKrd,)  Chnpe.  WaUtr  Qfok^  W.  S.  Ai^.^^^ri^^^^ff^ 

W.  S.  Agents.  B,  Clerk.  '  .»      >  >n  ►. 
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.    No.  XCI. 


•97A  A«fito7  MSfe 

ALEXANDER  THOMSON-    -    \    ^-^^ 

gainst  .      •  .    .  i-..\ 

£LIZAB£TH  MILNE  or  WISE  amd  Kvsbiisti'A^vOi^tB*. 
JOHN  BOSWELL  against  the  said  ALEXANDER 

''  'THOMSON;  •      •     ■    ■  /•■"  •"•"  '* 

GnTAIL. — PadHIBltOfiY  AND  iRai¥Aiipr''CLAV^d>-P0atB&iatr 
Sale. — A  deed  tif  erO^il  contained  e^pfem  pmkAM&m  «gDiMl 
*  sAttiig^  eotatnciing  debit  and  JlHtsMUn^  iie^st»0giiikmiotSte 
'  irrliant dame eommencedwUk  tkit gtffetA tf^AtraHth^. ^im vmt 
'  *'any^  tke  heire  rf  inHtie  and  pnomii^  b^immmfeattiiuudfdmll 
'^  imiirmoinie  orfitU^i^  p&r/ermifig  My  jMa^i^<ir]arpnHBi.\f2>e 
<  acts  prohibited  woere  then  etiumerated^  *  "pMrticukofitfMfpassetsii^ 


m  m:  court  cm?  session.  Vt 

<'o^ tabn^b9^satd^ntmkf^m^H0i0jf  smjf  oih9^<Hit&tharV%k^ppe^M  t»  Feb.  t639. 
f 6%ita«t f^^ltft^A^  ^  d«»Mti>)g'  40  m^9t  in  the  sfgbiisfmnt  m&^iPhirdt    ^"^^i^v*^ 
io  «j|ftr  Mfer^wmwfeTir  MJit^i»IMe  tonMiam,  ^ctdMses  if^iumt,  '^^  ^' 
i-yi^netiiiahemfUbpHsfiltfkt^^  4^c*  iherein  totUttiMdi'^erig  aitBrtng  Hufibcnd,  &c. 
3'  ♦«rtgwwh»-  jMtfwm^  ^'Mkmsio^  aiwe  -iH^d^n^  or  if  they  o^ 
:  >  ^icao^y^iAem^shM  dMhWft  ^MbU  ^'  do  angi  daed^r  deeA.  tjukirebji 

*'^f*imi/btated,'firfUted,  enmnAeredf  apprised^  ad/mtgedi  offitted^ 
■  i*  'athmt*t»'b0iOike 4»dwri3ar^*'vr  ski  taek»'&theffmqy$  ihan  isbe^ 
'  ''tifst&^imt&dy  tm  shml^ootOfwaeen:  or /ail  dn  ^tnyptoftof  ihsprt" 
,  *  miseSf  then  alt^mtek4eed$qf^€ontra7wmiani,aud.allide6istx^toie 
*iii^iO(Miffaa9d^4h(diemdini^iBrdy  dedtaredrlot  onfy  to  he^  void  and 
.  *  mdl  to  all  intents  and  purposes^  in  so  far  as  the  same  naofor 
i:^fimhki€gfi»ty  buiMe%i^eviet»orJorfeit  the  said 4atuk  and  esioies* 
-'  *jBltf'«iaftf/fW  ckttise  looB  properly ^jq^tteased.'^'^Jieidt  that  the  heir 
*.  qf^familimpmseakM'Jmd  thepmaerio  sdlf  {as,  the  irritant  ^clause 

did  not  apply  to  the  prohibition  against  sale)  toithput  any  eU»m  eip- 

ietiMgmtiibBntatanee:of  thoisubstiimie  heirs  of  &^ail  in  reldtion 

to  the  price  of  the  lands  solcL 
Entail.  —  Prohibitory  and  irritant  Clauses. — Power  to 
^ l^onBOWt't^'Opimon  cf  the  Lord  Ordinary^  that  an  'entail-  inrf^ 
.  Jettualifrotn  a  defect  in  the  irritant  dame  in  regard  to  one  act 

fffohi^teflf  (salCfJ  is  not  necessarily  inoperative  or  ineffectual  in 
.   regard  to  the  other  acts  prohibited^  which  are  properly  fenced  by 

irritant  and  resolutive  ckmch^  ..  .. 
EvTAiL. — Resolutite  Clause. — €iuestion  raised  by  the  Lord  Qr- 

dinary^  whether ^  under  a  general  resolutive  clause^  the  heir  of  entail 

who  had^  under  a  defis^t,  ^pn  i^  ^Jrritan^  clause^  sold  part  of  the 

•  estate^  might  not  be  exposed  to  a  forfeiture  of  the  remainder  f 
£iinAft|.m.(AllATUicreu8  Alienation.  —  Cb^slion  rqi^  Igfj-ihe 

Lord  Ordinary^  whether^  in  consequence  of  a  defect  in  the  irritant 
clause  of  an  entaii^i^hv^  ^o^d  ^^P  hsir  in  possession  to  sell,  he 
could  gratuitously  dispone  tidier. ^vivos,  or  mortis  causa^  against 
.^4tfikk/¥llf,fi,^^,P^^^  ^j?Pr^*f  prcf^ibitio^s  in  the  dsed  ?  ^ 

Or  IGth  May  1760,  the  late  Alexander  Thomson  of  hans^xj^  NamtiTv. 
adrocate  in  Aberdeen,  executed  a  disposition  and  deed  of  entail  of 
tbialile>*-4»(  BaioidHbttLMd  oth^iiSy  <  in&yottr  of  the  heir$-nmle 
^"cf^jroEmrbodff.  wd  (h^  Jkir^nale  ^  their  bodies  fcHr^^ver; 
Mihom\€rifag^'gto%  Ue  h^uorfetaole  oi  his,  own  body  and  their  heirs 
^ittiiwtt^Aa^^^Aei^  h^inCBiiiife  abv^ys  aaoc^edii^.iritboutdivi- 
^Mtt^lliiMglMnt  tiiA  wbohfr  5<y^  tuQoessiofH.  and  exoIu<r 
^ Aig haiit pcytiartwft;  whom  C^iling^.to  Aodtew  Thomson,  advo« 

*  Ota  fa*  Aberic^B^  mybrodhef^^and  the  heirs-male  of  his  body; 
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S7  Feb.  183d.  ^  whom  failing/  to  variotis  other  substitotes  therein  tnentioDed^  and 
'^^'V^*^  their  heirs.  The  heirs  were  bound  to  possess  the  said  estates  no 
M'^ise  aad  '  ^^  Other  title  than  the  deed  of  entail,  and  to  insert^  verbatiiSy  jb'sII 
(iusband,  Sm,  subsequent  conveyances,  the  order  and  course  of  snceestton,  vidi 
NarratiTe.  ^^^  wfaole  conditions,  provisions,  clauses  irritant  and  resolutive,  ftc 
therein  contained.     The  prohibitory  clause  was  in  these  terms: 

<  And  with  this  limitation  and  restriction,  that  it  shall  not  be  lawfol 

<  to,  nor  in  the  power  of  any  of  the  heirs  of  taillie  and  profiiioo 
^  aforesaid  to  alter,  innovate,  change  or  infringe  this  present  deed 

<  of  taillie,  and  order  and  course  of  succession  above  mentioiied,  or 

*  to  sell,  alienate,  wadsett,  iropignorate  or  dispone  the  lands,  baroDy, 

*  mills,  mill-lands,  salmon-fishings,  teinds  and  others  above  meo- 

*  tioned,  hereby  disponed,  with  the  pertinents,  or  any  part  thereof, 
^  either  for  onerous  causes,  or  freely  or  gratuitously,  or  to  contraet 

*  debts,  or  grant  bonds,  heritable  or  moveable,  infeftments  of  an- 

*  nualrent,  bills  or  other  rights  and  securities  whatsomever^'  real;^ 

*  personal,  which  may  anyways  burden  or  affect  the  said  lands  aod 

*  estates,  or  do  any  other  facts  or  deeds,  civil  or  criminal,  directly 

<  or  indirectly,  whereby  the  said  estates,  or  any  part  thereof,  may 

*  be  burdened,  encumbered,  apprised,  escheat,  adjudged,  eonfisci* 

*  ted,  affected,  forfeited,  or  become  caduciary  or  anyways  evicted 
^  in  prejudice  of  the  succeeding  heirs  of  taillie ;  and  which  debts 

*  and  deeds,  if  any  such  shall  happen  to  be  contracted  or  granted, 

*  are  hereby  expressly  declared  to  be  void  and  null  to  all  intents 

*  and  purposes,  whether  contracted  or  granted  before  or  after  the 

<  succession  of  the  saids  heirs ;  and  it  is  hereby  expressly  provided 

*  and  declared,  that  such  debts  and  deeds  shall  not  burden  or  affect 

*  the  said  taillied  estates  in  any  manner  of  way.'  Power  was  then 
conferred  on  the  heirs  of  entail  to  grant  leases  for  forty  years  under 
certain  conditions. 

The  irritant  clause  was  in  these  terms :  *  And  in  case  any  of 
the  heirs  of  taillie  and  provision  before  mentioned  shall  contra- 
veen,  or  fail  in  performing  any  part  of  the  premises,  partieaiarly 
by  possessing  the  foresaid  estates  in  virtue  of  any  other  title  tham 
this  present  deed  of  taillie,  or  by  omitting  to  insert  in  the  whole 
rights,  charters,  retours,  precepts  of  clare  constat,  and  infeftmenls, 
the  ordeir  of  succession,  and  whole  conditions,  provisions^  bur* 
dens,  restrictions,  limitations,  reservations,  clauses  irritant,  reso- 
lutive and  prohibitory,  herein  contained,  or  by  altering  the  order 
and  course  of  succession  above  set  down,  or  if  they,  or  any  of 
them,  shall  contract  debt,  or  do  any  deed  or  deeds  whereby  tibtf 
foresaid  estates  or  any  part  thereof  may  be  bofdened,  evicted; 
confiscated,  forfeited,  encumbered,  apprised,  adjudged,  afiecCed, 
f  escheat,  or  become  caduciary,  or  sett  tacks  other  ways  than  is  be^ 
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fore  direeled^  ot  ghaU  oonlniveen  or  fail  in  any  part  of  the  pre-  27  Feb.  1899. 
miser^  then  aU  such  deeds  of  contravention,  and  all  debts  so  to  be     ^"^V^^ 
ooirtraeted,  shall,  and  are  hereby  declared  not  only  to  be  void  and  ^^i^  ^^^   ' 
noil  to  all  inlents  and  purposes,  in  so  far  as  the  same  may  or  can  Husband*  &o. 
affect,  burthen,  evict  or  forfeit  the  saids  lands  and  estates,  but  also  NarmtiTe. 
the  Gontraveener,  for  himself  only,  shall  ipso  facto  tyne,  amit,  lose 
and  forfeit  all  right,  title  and  interest  to  the  saids  lands  and 
estates,  and  the  same  shall  become  void  and  extinct,  and  the  saids 
estates  shall  devolve,  accresce  and  belong  to  the  next  heirs  of 
taiilie  appointed  to  succeed,  although  descended  of  the  contra* 
veenerV  body,  in  the  same  way  and  manner  as  if  the  contraveener 
were  naturally  dead  ;  and  it  shall  be  lawful  to  him  or  her  to  serve 
beb  to  the  oontraveener's  immediate  predecessors,  who  died  last 
vest  and  seased  in  the  saids  estates  before  the  contravention,  or  to 
establish:  his  rig^t  by  declarator  and  adjudication,  or  any  other 
legal  way,  free  from  all  debts  and  deeds  of  the  contraveener*' 
The  deed  also  contained  various  clauses  as  to  the  provisions  to 
widowB  and  younger  children, — bearing  the  name  and  arms  of  the 
^granter,  &c« ;  and  then  followed  this  clause :  ^  Moreover,  it  is  hereby 
expressly  provided  and  declared,  that  none  of  the  heirs  of  taiilie 
and  provision  above  mentioned,  whether  male  or  female,  nor  their 
descendants  or  posterity,  shall  ever  quarrel,  impugn,  or  come  in  the 
esntrary  of  this  present  deed  of  taiilie,  or  any  clause  or  condition 
thereof,  directly  or  indirectly,  in  time  coming,  but  shall  enjoy 
and  possess  the  said  taillied  estates,  by  virtue  of  this  present  deed 
of  taiilie^  and  of  the  infeftments,  rights  and  conveyances  to  fol- 
low thereupon,  and  by  no  other  right  or  title  wbatsomever ;  and 
all  the  saids  heirs  shall  be,  and  they  are  hereby  strictly  bound 
and  obliged  to  observe,  perform  and  fulfil  the  whole  clauses,  ob* 
ligements  and  conditions  of  this  present  deed  of  taiilie,  according  ^ 

to  the  express  tenor  thereof;  and  if  any  of  the  saids  heirs  shall 
omitt,  £eu1  or  neglect  to  fulfil  any  of  the  said  conditions  and  pro- 
visioaa,  the  persons  so  contraveening  or  failing  shall  amit,  lose 
and  tyne  all  right  and  title  he  or  she  may  have,  or  can  pretend  to 
the  foresaids  lands  and  taillied  estate,  and  the  same  in  the  case 
foresaid  shall  ipso  facto  fall,  aecresce  and  pertain  to  the  next  heir 
and  memtber  of  taiilie  hereby  appointed  to  succeed  thereto,  albeit 
descended  of  the  contraveener^s  body,  sicklike  and  in  the  same 
maaner  as  if  the  person  so  contraveening  or  neglecting  to  fulfil 
the  conditions  and  provisions  above  mentioned  were  naturally 
dead,  excepting  and  reserving  as  is  above  excepted  and  reserved^ 
and  no  further ;  with  and  under  the  which  conditions  and  provi- 
sions, reservations,  burdens,  limitations,  clauses  irritant  vesoludve 
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.97  Feb.  1839.  <  and  prohibitory!  I  have  granted  these  preaenjk^^  wd  ^p^t^e^w)!}^' 

\vi^^^'  On  10th  May  1768^  the  entailer  executed  a  deed  of  eikitolke 
Husiiaud,  &€.  said  tailzie,  setting  forth,  that  since  its  4ate  he  h^d,  puriclidsed  a 
Karrative.  certaio.  portion  of  the  town  and  lands  of  Balquharpi  fj^H  oftbe 
barony  of  Portlethen,  which  be  conveyed  to  the  same  serj^  of 
hieirg,  and  under  the  same  conditions,  &e«  as  in  the,  ^t^il  of  1760; 
but  as  this  deed  of  eik  contained  neither.proc.ui^atory  q(  r^igjwu^n 
nor  precept  of  sasine,  the  lands  of  3alquhar43  were  yf;^ted  Jo  trpftett 
appointed  by  a  trust-disposition,  dated  23d  July  1768,.wKcii),hy.a 
renunciation,  disposition  and  tailzie,  dated  Utjuly  1796»  diq;)top^ 
to  the  late  Andrew  Thomson,  theji  of  Baachory,  the  J[iearest,.hi^ 
of  tailzie  under  the  entail  of  1760,  and  to  the  hfMcs*inale«f.j^s 
body,  whom  failing,  to  the  other  heirs  of  eotail  in. the  iei^,^ 
1760,  the  lands  of  Balquharn,  and  also  certain  othnv  1^4?^, pox- 
chased  by  them,  for  the  use  and  behoof  of  the  said  he.irf  aino^  the 
death  of  the  entailer.  The  prohibitions  and  fetters  in  this  deed 
were  exactly  similar  to  those  contained  in  the  eAtail  of  1.760ri  \ 

The  succession  having  opened  to  the  pursuer,  be  q^i^i^.^t^  his 

titles  to  the  several  lands  and  others  contaiped  ia  the  qijgio^^ 

tail  of  1760,  and  in  the  renunciation  of  1796,  and  aol4  Jtlpi.^,  j[ai|^jof 

Balquharn,  contained  in  the  entail  executed  by  ThoopiSoiiVtfii^ft^)^ 

to  John  Boswell  of  Kingcausie,  for  L.9d00,  who,  b^ing  c;ba\^pM 

to  pay,  suspended,  on' the  grouud  that  the.  entaU  was  fi^^e^jil 

against  sales*     The  pursuer,  on  the  narrative  that  tbe^e.^^^ds,,^^ 

«ot  contain  any.  clause  declaring  the  deeds  grantedp ,  or  the  deh^ 

contracted  by  the  heirs  of  entail  in  contrav^tjon -thereof^.  t^/beiQ^ 

and  void,  or  any  prohibition  against.  sale»,  duly  fenced  by,4r9t^ 

«nd  resolutive  clauses,  and  that,  conaequently,  he  jras  ^(ifle4;.to 

*  act  as  if  he  were  a  fee-simple  proprietary  raised  thj^pre^eja^pr*- 

oess  of  declarator,  with  which  the  suspension  was  cp^j;i^ed,t  Ja 

^der  to  ascertain  the  nature  and. extent  of  his  powers  oyer  imd  n^ 

lative  to  the  said  lands,  in  which  he  called  the  substitute  .Ji^icsiof 

•entail;  and  concluded,  (\st,)  That  it  should  be  decIafed.thiitJiehM 

fall  and  undoubted  right  and  power  to  sell  and  Q9erQusly,i^ieiuue 

the  said  lands,  and  to  grant  the  nece^ssary  con vetyan^ea ;  9pd.  jlbiit, 

on  such  sale  of  the  whole,  or  part  thereof,  the  price. ahoi|ld.)>isf)Ofiie 

his  absolute  property,  and  that  the  defenders  bad.nQ.f:)|||Q|.^j(^  apy 

kind  against  him  or  his  representatives  in  .respect  of  auch.  as^  or 

necessary  deeds,  or  use  and  disposal  of  this  pricfe  u  {'M^  Tb^it  ft 

should  be  declared  that  the  pursuer  had  full  power  io  b^nrpw  JOMtfej 

*iipon  the  security  of  the  said  lands*  aqd  to  grant  the  deeda  necet- 

•ary  to  effect  a  valid  security^  and  for  enabling  the  cf editors  to 

adjudge,  and  that  he  had  the  same  right  to  the  money  so  advanced 
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as  to  the  price  of  <he  estate  if  sold ;  add,  {Sdy)  That  lie  bad  full  27  ^eb.  I83£>: 
power  grrataitoiisly  to  alienate  the  said  estate,  and  grant  the  neces-  rp?'^**''*'^^ 
sary  deedsj  ^tbout  being  liable  to  any  demand  in  respect  thereof.  wis^Mid 

The  defenders  pleaded — 1.  The  general  clauses  at  the  beginning  Hutband,  ac* 
and  end  of  the  irritant  clause  in  the  entail  were  sufficient  of  them*  t 

selves  to  irritate  all  acts  of  oontravention  of  the  various  prohibitions 
contained  iii  the  prohibitory  clause,  and  were  not  controlled  by  or 
Ihsitted  to  the  specific  acts  particularised  in  the  interrening  clauses. 
"2.  The  contracting  of  debt,  and  burdening^  the  lands  therewith,  Wtfs 
irritated  specially  by  the  irritant  clause.  3.  Gratuitous  alienation 
fel!  under  the  irritancy  of  altering  the  order  of  snccession.  4.  Gre- 
netaify,  the  irritant  and  resotntire  clauses  were  consistent  with  the 
ptohibftory  clause,  and  sufficiently  expressed  to  strike  at  all  act^ 
prohibited  in  it;  and  the  entail  is  valid  and  effectual,  and  under  the 
protection  of  the  statute. 

The  Lord  Ordinary  ordered  cases. 

The  pursuer  arguedi    ' 
'   l5f,  Atf'ihe  ph>hibitSon  against  sale  is  not  fenced  by  an  effectual  Pursn«?r's 
frritant  clause,  the  pursuer  has  power  to  sell  all  or  any  part  of  the  ^***'' 
laitds^  and*  the  sale  will  be  effectual  to  the  purchaser.     Though  the 
UA  1685,  d.'22,  does  not  contain  a  formula  fof  the  framing  of  an 
efletoal- entail,  (see  speech  of  Chancellor  in  Morehead  t^.  fore- 
head, 31st  March  163^,  I  Shaw  ^  M^Lean^  41,)  yet  the  deed  must 
iiontain  distidk,  prohibitory,  irritant  and  resolutive  clauses;  (see 
'spcfech  ijf 'Lord  Brougham  in  Lord  EKbankand  Others  vl  Mtrrray, 
Iftth  Mirth  1885,  I  Shdw  ^  M'Letm,  181 ;  Lofd  Jeftey^s  Note 
}&  Ikn^  V.  Lkhg,  (Overton  6ase);  and  be  strictly  interpreted. 
S«e"tbnl  Cotehbuse's  speech  in  Brown  v:  M'Gre^or  Murray, 
March  i  I.  18S7,  P:  C.  802,  and  S.  §•  Z).  xv.  887,  affirmed  on  ap- 
peal; Sp^id  V.  Speid,  21st  Feb.  1887,  F.  C  572;  Sharp  t?;  Sharp, 
-P.  C  575'.'    Particular  expressions,  connected  wfth  general  trords 
of  it  dans^,  are  held  to  control  and  limit  the  application  of  sudi  ge- 
n^nd^wdtdsV  and  an  omission  in  the  irritant  clause  of  any  one  act 
)>r6!nlAt^,  eir^n  though  there  be  general  expressions,  renders  the 
deed'fn^ffecttial  ifi  regard  to  the  prohibition  omitted.     See  Lord 
<9&^^tis^*S  note  In  BroWn  ttiA  Speid,  nt  supra ;  Lord  Brougham 
lit^'liFth&beild;  ut  supra;  Lord  Jeffrey  in  Lang,  ut  supra;  Ifines 
V.  K^n»;  ISd  June  1807,  K  C.  t   Rowe  v.  Lord  Brrchan,   9th 
FA.  18^,  F.  C.  461;  Bruce  t?.  Bruce,  15th  Jan:  1799,  Jlfo;^. 
15,SS9;'afBVm^d  oti appeal;  Scott Moncrieffu  Cunningham,  (Boil* 
tiii^oij' case,)  notwjiorted;  Bread^lbane  ».  Campbell,  (Moilftie 
ease,)  1812 ;  Dick  t^.  "Drysdale,  (Prestonfield  case,)  14th  Jan.  I81@, 
jRC;  Barclay  v.  Adam,  8th  Feb.  1821^  affirmed  I6th  May  1821, 
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99  Feb.  }fi89.  1  Skttu^s  App.  CaseSf  24.     Tbe  law  recognisefl  two  modes 

^^'■N*'"^  ing  the  irritant  and  resolutive  claases,  either  by  a  general  reference 
Wi^and  ^  ^^  ^^  prohibitory,  or  by  enumerating  tbe  parttenlar  acta  prohibited; 
Httsband^  kc,  and  the  omission  of  any  one  aet  in  the  latter  mode  cannot  be  sop- 
I^r8uer*s  P^i^  by  a  general  clause  intimately  connected  with  tbe  partieulttn; 
Pleas.  In  the  irritant  clause  in  this  case  it  does  not  appear  that  the  woni, 

*  particularly/  is  intended  as  introductory  of  tbe  whole  enumeratioii 
of  acts  against  which  the  clause  is  directed ;  but  its  use  creates  a  dis* 
tiiictioii  between  the  acts  omitted  and  those  enumerated ;  ahd  its 
particular  application  to  certain  acts  prohibited  renders  those  acts 
omitted,  as  sale,  eflfectual.  (See  Sharp,  ut  supra.)  There  are  not 
two  general  clauses  in  the  irritant  clause,  but  in  effect  one  genend 
clause  controlled  by  a  particular  enumeration  : — the  words,  *  wherie- 
^  by '  and  ^  such,'  limit  its  effect  to  the  particular  specified  acts  or 
deeds.  See  Home  v.  Rennie,  (Balliliesk  case,)  17th  Jan»  1834,' JP.  CL 
and  2>.  B.  M, reversed  on  appeal,  13th  March  1838,  ShawS;'  APLam. 
It  is  impossible  to  argue  that  all  acts  prohibited  were  irritated,  and 
that  some  were  more  effectually  declared  null,  for  there  are  no  de- 
grees of  prohibition  or  irritancy.  The  word,  *  particular,*  is  Aat 
generally  used  to  point  out  the  individual  acts  which  are  declared 
null ;  and  the  effect  of  the  particular  acts  specified,  excladiag  these 
omitted,  is  not  destroyed  by  the  general  clause  commencing'  ^  More« 

*  over,'  &c.,  although  possibly  the  entailer  thereby  meant  to  irritate 
all  the  acts  and  deeds  prohibited.  Besides,  the  entail  is  only  pro- 
tected by  an  irritant  and  resolutive  clause  applicable  to  de^Hb, 
whereby  the  estate  may  be  burdened,  &c. 

2dj  As  the  entail  does  not  contain  an  effectual  prohibitiou  against 
selling  the  lands,  it^can  be  of  no  effect  at  aU,  even  in  those  points 
in  which  it  might  be  found  to  be  in  other  respects  technically  eor* 
rect  and  sufficient ;  and  more  especially  it  cannot  operate  an  ettee* 
tual  prohibition  against  burdening  the  estates  for  debt,  or  alienating 
gratuitously  the  whole,  or  any  part  thereof.  If  an  heir  of  eatftS 
can  sell,  be  cannot  competently  oppose  the  diligence  of  his  credK* 
tors  to  whom  the  benefit  of  the  estate  may  be  communicated ;  mii 
tbe  substitutes  have  no  interest  or  title  to  object  to  a  gratuitoiM 
alienation.  See  judgment  of  House  of  Lords  in  Sharpe,  ut  supra; 
Pruce,  nt  supra ;  Cathcart,  (Carleton  case,)  18th  July  1881^ 
5  WiL  Sf  Sh.  343 ;  see  also,  passim,  case  of  Buchanan  v.  Garrtck^' 
25th  Jaui.  1838,  16  Z).  B.  M.  358 ;  Lord  Brougham  in  Home,  ut 
9upra;  Ascog  case,  July  16.  1830,  fVil.  Sf^Sh^  The  want  of  ^mf 
one  prohibition  exposes  the  rights  of  the  substitutes  to  flefeasanct 
by  every  species  of  act  or  deed  whereby  a  fee-simple  estate  conM 
be  attached  or  disposed  of;  for  unless  the  deed  contains  all  the 
^ential  prohibitions  properly  fenced,  it  is  not  an  entail  which  can 
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be  supported  in  a  question  even  with  the  heinu     As  there  is  no  27  Feix.  1639^ 
eUieatiQn  on  the  pursuer  to  reinvest  the  price  of  the  estate  when  Jt***'^'^"^*^ 

or  r  Thomson  r, 

sold}  the  power  to  borrow  money  and  to  alienate  gratuitously  seem  wise  and 
to  follow  as  corollaries  from  the  power  of  sale,  and  the  pursuer  Husband,  &«. 
MTgaes  on  the  assumption  that  he  has  actually  granted  an  heritable  Pursuer's    . 
boadf  or  a  gratuitous  disposition.  ^^^^  * 

Sdf  The  clause  beginning  <  Moreover/  &c.  does  not  amount  to 
SB  irritant  clause,  and  cannot  supply  the  defect  in  the  irritant  dause* 
No  resolutive  clause  (supposing  it  to  be  such)  can  supply  the  de- 
fect in  the  irritant;  but,  besides, -this  clause  is  superfluous,  and,  at 
best,  is  limited  to  *  conditions  and  provisions,'  and  consequently 
does  not  apply  to  a  sale  which  is  comprehended  und^r  ^  limitations 

*  and  restrictions.'  The  provision,  that  the  heirs  shall  not  quarrel 
the  entail,  but  perform  all  its  conditions,  &c.  according  to  the  ex- 
press tenor  of  the  deed,  can  only  apply  to  those  conditions,  &c« 
which,  by  its  tenor,  import  prohibitions  duly  fenced  by  the  neces* 
nry  clauses. 

The  defenders  atyuedj 

Isi,  The  general  expression,  *  shall  contravene  or  fail  in  perform*  Defenders* 

*  iog  any  part  of  the  premises,'  inserted  in  the  beginning,  and  that  ^^^'^- 
ioserted  at  the  end  of  the  irritant  clause,  viz.  <  or  shall  contravene 

'  or  &it  in  any  part  of  the  premises,  then  all  such  deeds  of  contra** 

*  fsfltion,  and  all  debts  to  be  contracted,  shall  and  are  hereby  de^ 
^  dared  not  only  to  be  void  and  null,  to  all  intents  and  purposes,  in 

*  80  far  as  the  same  may  or  can  affect,  burden,  evict  or  forfeit  the 

*  asid  lands  and  estates,'  are  sufficiently  broad  to  irritate  a  sale  as 
well  as  the  other  acts  prohibited,  though  not  specially  menrioned 
in  the  irritjant  clause.  The  intention  of  the  entailer  to  irritate  sales 
(which  is  clear)  is  rendered  efficacious  by  this  clause ;  for  although 
there  may  be  some  surplusage,  yet  that  being  thrown  out,  (which 
most  be  done,  as  it  is  not  so  connected  with  the  rest  of  the  clause 
ss  that  it  must  be  read  in  conjunction,)  enough  remains  to  fulfil  his 
intention*     It  is  an  established  principle  in  the  construction  of  en* 

tsils)  that  special  prohibitions,  if  followed  by  such  a  general  clause  « 

ss  covers  other  acts  not  specially  enumerated,  must  be  given  effect 
to^  as  the  statute  does  not  require  any  verba  solennia,  bot  merely 
sooh  expressions  as  fulfil  its  requisites;  Roxburghe  Entail,  (Kerr 
u  Kerr,)  23d  June  1807,  F.  C.  The  general  expressions  in  the 
irritant  ohuise  do  not  only  not  exclude  the  prohibited  acts  not  men- 
tioiied,  but  imply  their  existence :  the  particular  acts  are  specified 
'merely  as  illustrations  of  the  general  irritancy,  and  consequently 
the  general,  and  not  the  particular  clause  is  to  govern,  as  otherwise 
^no  effect  would  be  given  to  the  general  wor^s  employed,  which  is 
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Wise  and       fikttt W^f  (teM>  Uepgp^iil^^  particlibur  :imI»i  iMt^iiP^  !all9^^>t  JstnM^ 
{lusb^^^rt  hm^rihmi^am^^  ih»«eMmii,olafi«iir<<«#raa4]r  ib  Ut^ctifiititr 

]n4tepleii84iit*iitit|t]itslaitte^(dito(lily:cqAn^^^  #lJi  ;th^.pi9»bji4(pqr 

Watty  pr9bilNt9eonts*tiiD9.(tf.  d^  iis^^te  t»%|(  t^ 
an  entaiHiijfleftetkfiL*b!MigfvdfiiK  i^4«li|iiilj 

t>e  defeated  by  doings  the  precise  thing  not  effectually  prohilnted. 
If  it^pfoldiitk  fltifa]aad(dd^t^i«^'p^lhe;Ofd«fi/«^lipffl|^  ^t 
not  contractiBgd^bty/^Uetlwttafiiitaij^tia;  t(/gmt^t^;^Mo .hffKti ihft 
pttnu^riiajp^  •'ez:bypdtfate^f«oU,;«bitt/QmlH»t.^imtracit  debt  por  aker 
the  qrAkt  mt  aUQeeaii«n«> . ..Birrithei  atatM^ft  :%  ff^W^^lpi: I4(|j:i|00 
^udb  tanditioiidi  jwf  ba.ab^ll  tiUb^k}iil;^;b«|t  Aaiia^l»it]r  1%  in^ffWioft 
iliiat9)inavtF;itnd^;iuiirdiaU/thbthMe  afllft,9£?-«MfBi»ftUMP^  iltyp^ 
i6>tlielordQi!(aC2'8ii6e0i0H>nto.ta^coo49;fM^im  of  4al^t»  .  $^^,thii 
pciik^IBadyiaeulfaaghi  Ulb JUaFab  17Q7^  .Afer.  1^499 ^Q^ii^ 
K  lEart:  of  Bope^jui,.  I5tb  April  1 794,  Qrn^e.  a^  Sta wvf '%JN^ 
•f  <caniSa.Haii0jbtc)!l;L«ir<)«»*  14^ ;  Gardner  v»  QfSfiii^ff^of  ^ri^ifqiev 
Its.  fK.l7i4A0  u^mAfd  hyhiMSi  m^erxws^hOv^^^^  W#^ 
iumv  Jaiieil9«  174($»(iA£9rv j||»$Q&;  iC^^itorB.^^  Hapb«i;oe  v.  Hqp- 
k»nl^^'F0b.>6(.l7fi^  Mair.  1.6^0?.  ..Qpjtb^.sime priofitipWapio- 
MbitiaaitD^al)!^  ^haLordeirioC  )«iif»8^9{^.l^U^aoV wf^  A ppsabijiitiaa 
III'  f el^:  ^tfaMg<iv  ij8al^^«]|i]r<  pra$)|](|«Uy  ^wlri^ta  the<.Jijp^pe^  lOif  the 
h«ir4  40fioffeciaiiUQr  aa  a  daiiA.dir€MiI(f.{|ijy^iK{ig.  tbe  «^^f:^  of  sue- 
cession.     See  on  this  subject,  Sinclair  v.  Sinclaifjy  J^v^.Sk  i749v 

iad' ^atvie»>«£  caa^s  <ia  lA&r.  Jlf{u$3i?Ki§tiBe4<i  (^ritiitj^  Xytkr,  Mk 
Mansk  l4B26^<  ^  &  fir  i>.* ML«fv^l4  94it^  and  ^40.  o{  na^  ^^iu,  U 
Amifa^'poaBawn  xufldai  aa  Ml;piitin^rlS«^dn  iUk  pri»|iibi4ofi(b<k^ 
ttadat^adK  tandw^e'pwhibitiooa^iiorttQ  th^tWgJpkal  line  of  auoest- 
8l«9^'^)migb.4ia^iaiig^|(aaU..«ir  iwi«mAjdf^.  /I^ jie  ijf^  not  «eU 

oV^;imiao»tiddbl^*lae;<Watei}gl^tidt||ii*|jl  4^  l^«  ^ItaM :. U> 
MtadbngF  uti  bvnk  aa  .«us/ai  ^/8flftoi^v^^rui|K.,««,F,  JL,  Jdaith^ 

(B8t^«M«t^fmid^^aiMi^  Mo1iS27i<lb&  ^Z>*  8»7  ofnyM  edit,  aod  796 
c^fMvredltt^^Eafhiiifi'iC^aAdib^ad^^ale  v^r/Gm^pd  Duff,  Maidi 

S^y  AK^ouj^b-the''p«ivio0rcQiiM  CQiitiactdebty  ao  as  to  bordea 
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lHPiili»;*1l^4lift''teiMlMrita«lK  owi  gmtvk^ittlf  n»wmfc»«tli#  «rMi.4faft 
«Mit<r^^WciM6«lMiitiM  «# «lM^^4^4>f jiicctMoarii  criwrhiallfiyr^'    ^^^iv^*^ 
KMiect;  BfOk  ilk  a  Wt  Cii«pb«U«.  WigliliDn^  June  17.  174fi»  ^jl^;^''- 
Jfer.  I%i05.    The  prabftiloty  ^bmet  aioae  prfwsfe  fistaiimA  bm«um»,Ac« 
aRfnaHmi  iiH^dhaffiptQiiitiimil  of  4b#  jot  cfecHti  of  tlm  jwhrtkirtof  Dcf^r^' 
JSM.  «'u9iJli»j  FomH  J«n<(«7;  and  Qd*  1087  j  £,.C«UradeiB»  Z)f0^  Pi«». 
IMTB/SMtVy  ii.  a  39;  Um t;.  Earl  of  Crauford^  July  17.  lJ6&i 
J6rr4Al5.'  ThougliitkejiidgtiiolitiD  Sbarpet  ii§«q|nra«  6u{ip0M 
aif  bjifMMite  irfo  V,  Mitker  the  rubfio  nor  tbe  •peeck  of  Lofd  Brongliam 
support  it;  and  the  dedsioit  rested  on  a  totally  AiSewenft  giowul. 
Tbe  case '  of  Brown^  alaupra,  was  a  question  with  ofeditfufs;  nor 
does  tbe'eanft  of  Ateog,  (nlsupra,)  wavrant  the  eoaeloaioi^  thfit  h»* 
eiuse'in-'beir'ttfgtit  sell  withoot  being  mider  any  obligatii^n  to 
rtfti^ek  tbe  ^ce,  be  eeuM  therefore  gratoitously  aHeaale. 

"The  LbttfOnKnary^dlst  JsBoary  ISSOy  reported  ike  eape  to 
Ae  Coart  hmakng  al  the  same  tinM  tbe  fdlowing  note : 

Noit. — ^  Tbe  Lord  Ordinary  has  nodoabtin  regard  to  the  potnt»'  Lord  Ordu 
^  WMeUli^roty%be  aiost  important  one,  and  wbieh  forms  the  prin-  "*''*■  ^^"^ 
^^^iMJ^dt  ef  diseasiioB  in  these  papers,  namely,  the  ejitent  and 
^'eflfeiirisf  Ae  irrttant  dause.    He  thinks  that  the  ohmse  does  aoft 
^^iply  tt^'ffae  prohibition  against  selliog  and  alienaiting.    Indeed, 
^  the  iiase,  fh  tfaie  parCieular,  seems  identieal  wkli  the  case  of  Home 

*  il^me  Renny,  Jan.  1687,  &  If  D.  xv.  87*2,  very  lately  deoided 
^  K'thb'Hcfose  of  I^rds.  In  consequence)  he  thinks  that  tbe  een* 
^  vejfriK^oe  to  tbe  purchaser,  Mr  Boswell,  mast  be  soetaloed,  and 
'  ftat  tbe  pursuer,  the  heir  in  possession,  is  entitled  to  a  judgment 
'Is^^erms  of  tbe  first  conclosion  of  the  libel,  finding  that  he  haa  a 

*  power  to  sell ;  and  also  finding,  t^nseably  to  the  judgments;  in  the 
^case  of  Aseog  and  others,  that  he  is  not  exposed  to  any  claim  on 

*  tiie  part  of'the  heira  of  entail  in  relation  to  the  price  obtained  for 

*  the  lands  so  sold. 

*  There  appears  to  the  Lord  Ordinary  to  be  aa  tittle  diAetdty  on 

*  the  point  raised  by  tbe  second  conclusion  of  the  sammofis,  that 

*  the  pursoer  is  entitled  to  borrow  money  and  to  grant  secnritiee 
*Qpeo  the  estate.     Thoogh  tbe  probibitiott  against  selling  and  • 
'  Idieflating  is  ineflectual  in  consequence  el  a  defect  of  the  iriitant 

*  dsttse  in  that  particular,  the  entail  oontmns  all  the  clansea  requi- 
'  nte  for  the  effectual  prevention  of  hut dening ;  and  th^e  is  no  au- 
<  Aerlty,  so  fiir  as  the  Lord  Ordinasy  is  awarey  for  holding  ibak  the 

*  inefficiency  of  an  entail,  in  regard  to  one  prohibition,  neoessairily 
^readers  it  inoperatire  in  regard  to  all  the  otbeisi  to  which  tihere 

*  may  otherwise  lie  no  objectbn.  In  principie  thcfo  is  no  ground 
^  ier  such  a  proposition,  and  there  is  no  case  in  whi^b,  in  as  far  as 

VOL.  XIT.  2  X 


6W  DECISIONS  OF  THE  K«.Dl. 

27  Feb,  1839.  ^  the  Lord.  Ojcdioary  kiioKirg,  it  ha»  been  fiao^tipnefl  |>eflH»«    Tlw 

^"^^V^^    ^  .qqjeatiop  raised  in  the  case  of)  Macgrogor,.  iniforre^  <(»  by  the  p«^ 

v^^^^     *  fioer,  wfi8  n  much  nicer  one,  Tiz«  wbetlm  the  delist  of  tjbe  p«iti> 

Husband,  &c*  <  ciilar  cl^usfi  agftiost  aa  alteration  ia  the  of4er.  of  ftooeeisioii  iliil 

^^^         f  not  import  ah  extinetion  of  the  entail^  ioasmiicii  at  pn  thatsi^po^ 

<  Bition  there  could  not  be  said  to  be  any  aeries  of  hein  in  wbate 

*  favour  there  was  .any  binding  ezpreseion  of  tbe  .eiUfHter'n  iotsD- 

*  tion ;  and  even  on  that  point  tbera  is  ^  deciai<)%  thai  of  Syns  «. 

<  Dickson,  Match  3.  1821,  which  seems  advjsrae  to  ik^  view.Min- 
^  tained  by  the  pursuer. 

<  The  Lord  Ordinary*  then,  would  l^ave  bad«no  difficulty  iass- 

<  aoilzieing  the  defenders: from  the -second  cQOclu$ion  of  tJaeiibel  ai 

<  to  the  power  of  borrowing.     But  the^e  are  soma  <^ther  poiuts  in- 

<  volved  in  this  action  whicb  he  thinks  it  right  to  bring  un^erthe 

<  notice  of  the  Court,  becauBe,  although  they  do  seem  in  fona  to 

*  be  embraced  in  certain  decisions  lately  pronAU9ced,  il  does  oot 

*  appear  from  the  reports  of  those  cases  that  they  had.  engaged  the 

<  attention  either  of  the  parties  or  of  the  Court* 

<  The  first  regards  the. effect  of  the  separate  and generalreislii- 

*  tive  clause  contained  in  tbis^  entail^  in  addidoo  to  that*  which  is 

*  combined  with  the  defective  irritant  cfaiuse*  The  elaa«efia.4|ves- 
^  tion  is  very  eomprehensiive  in  its  terms,  and  has.  the  appeaninc^ 

*  of  extending  to  every  possible  infringement  oS  the  coipditieis  of 

<  the  entail*     Now,  it  ia  to  be  observed,  that  the  8ale>aetai^ly  sfsde 

<  on  the  present,  occasion  is.  only  of  part  of  the  entailed  eetste^  and 
^  if  the  general  resolutive  clause,  already  alluded  to,  wei^  held  to 

*  extend  to  the  ease  of  sales,  it  might  be  questioned  how  iar  the 
^  heir  in  possession  who  had  sold,,  and  whose  act  in  ,l^ia  {Mrlioilsr 

*  was  unchallengeable,  in  consequence  of  the  defect  in.  the  initut 

<  clause,  tnight  not  be  exposed  to  a  forfeiture,  of  the.  remainder  still 

*  in  bis  possession,  and  consequently,  whether  thepBrsner  be  en- 
^  titled  to  a  judgment,  to  the  full  extent  of  the  first  conclusion  of 
^  the  libel,  without  some  qualification.;  but,  at  the  same  time,  as 

<  this  point,  though  noticed  by  the  Lord  Ordinary  when  the  cases 
^  were  formerly  submitted  to  him,  does  not  i^pear  to  be  insisted  in 

*  by  the  defenders,  it  is  presumed  that  they  are  satisfied  that  the 

*  plea  cannot  be  entertained. 

'  The  only  other  point  which  certainly  is  .insisted  in,  thei^  it 

*  does  not  appear  to  be  of  much  practical-importance,  arises  under 

*  the  third  conclusion  of  the  summons^  that  the  pursuer  is-ealitled 

<  gratuitously  to  alienate  and  dispone  the  lands,  in  any  manner  he 

*  may  think  fit  If  this  be  held  to  include  the. power  Co  dispone  in 
^  a  mortis  causa  settlement,  it  could  not  well  be  maintained,  eicept 
^.  on  the  principle  already  alluded  to,  that  an  entail,  defective  in 
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one  pArdetilar,  h  ii«<MMrily  lti«ffectttal  ht  every  other ;  for  {he  27  P^h.  1839. 

eatail  here  doe«  ^trtetly  prohfbil  alteration  in  the  order  of  sacees-  y^^^^^ 

tioa,  within  w^ieh  disseriptioR  a  mortis  eatisa  settlement  must  fti\;  wUe  nod 

and  protects  the  prohiWtion  by  snlBcicnt  inritaot  and  resdhitive  "»»^'^«  **^ 

dadset;  bat  hoMlng  the  eoncloMon  to  apply  only  to  gratuitous     Note. 

aK«natiofi9  during  iMb,  the  question  arises,  whetlier  an  irritant 

ekttse  is  necessary  to  give  ^ffeet  to  the  prohibition  in  that  parti- 

evlar.     The  passage  from  Erslcine,  quoted  by  the  defender,  is 

qtfite  explicit,  and  many  other  authorities  night  be  added  to  the 

sam^  effect ;  and  it  will  be  observed  that  the  point  is  not  touched 

by  the  eases  of  Aseog  and  Tillicoultry ;  because,  there  the  power 

of  the  heir  to  sell  ariring  from  the  inefficiency  of  the  entail  against 

onerooa  pnrchasers  had  been  exercised,  and  consequently,  the  loss 

of  the  estate  actually  entailed  was  undoubted.    The  only  question 

diere,  was  the  right  of  the  substitutes  to  compel  the  contira- 

veoera  to  purchase  a  new  estate  with  the  fnrits  of  the  contraven- 

tiod,  whereas,  in  the  question  now  under  consideration,  it  may 

well  be  doubted  wbetlter  the  gratuitous  disponee  wouM  be  per* 

nittei  to  plead  any  itidependeut  right  like  an  6nenms  purchaser, 

and  must  not  be  affected  by  the  mere  oUigation  of  his  autiior ; 

wWie  tlie  effect  of  enforcing  the  obligation  would  be,  not  the  ac- 

qotflidon  ef  a  new  estate,  but  the  recovery  of  the  very  estate, 

ivMdi  tihe  eatmler  intended  to  preserve,  and  hrad  clearly  expressed 

Ua  intefttiM  to  preaerve,  in  terms  considered  by  all  otkr  institu- 

tiooai  writers  aa  suffcient  to  preserve  it,  at  least  from  gratuitous 


*  But  the  Lord  Ordinary  has  not  considered  himself  at  liberty  to 
disr^fard  the  cases  referred  to  by  the  pursuer.  In  that  of  Sharpe 
a.  Sharpe,  the  rbsolu^ve  clause  wfts  complete  in  every  particular, 
and  there  was  a  perfectly  gx)od  prohibitory  clause  against  aliena- 
tion; btttbuth  parties  agree  ia  the  statement,  that  in  that  case 
the  H#uae  of  Lords  fcund,  in  expims  terms,  that  the  entail  was 
not  aaflSeient  to  prevent  the  pursuer  from  ^  selling,*  &c.  or  from 
groMtomiy  aliamting  or  durposing  of  the  estate. 

<  Again,  in  the  case  of  Speid  v«  Speid,  Feb.  21.  1837,  S.  $-  D. 
XV.  618,  the  conclusions  of  the  action  were,  Ist^  That  the  pursuer 
had  power  to  sell ;  2dfyy  That  he  had  power  to  borrow ;  and,  Sdlt/^ 
That  he  had  power  to  dispone  gratuitously.  The  defedt  lay  in 
the  ivfitant  clause  alone.  It  seemed  to  be  held  that  the  resolutive 
daase  was  effectual,  and  that'  there  was  a  good  prohibition  of  all 
alienations,  yet  the  Court  decerned  in  terms  of  the  libel. 

*  It  may  be  at  once  admitted,  that  the  points  above  alluded  to 
are  not  often  likely  to  be  of  much  practical  importance;  tor,  if 
the  heir  in  possession  can  sell  the  whole  of  the  estate  without  uny 
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.  ^  rbk,<  it  i0  'not  Very  preamble  tfifti  >i>dfVKithfa«tti^  jA/lMrfeteiiftby 

^  -teiHog :  only  nfftrt ;  mid  if  be  tain  attt  i oi»  a  |iriM>i^hK  iviUypinUMf 

^Jl^^^*-'    <  bear,  with  great  reaigiMilidn,  (d>eTditabilily>it>ipMfrl^^ 

Husiwnd,  Ike.  ^' tbilig*.  •3rhi»  i^  periiapst  $«ffotelit torexplain  tb^ Juli^lfct  «f  Ohe 

^^T^  <  parties,  and  consequently  of  the  Court,  in  the:<9M9»-«brefi4](jtJ^ 

<  luded' to ;.  butsince  tbe  qsiestioos  4o  afite  ^uadet  slb^  pt^setttsmn- 

<  mons,  and  the  last  forms  the  ground  of  a  separate  coptslitfiotii^illit 

<  Iiord. Ofldinary  bas  diougbt  it rightto  bring tbom «ilatiil4dy«Qder 
'  the  notiee  of  the  Cociru'  •    / 


Court. 


At  advising,  -  r    .  •.         .  \  '.  .  \ 

Opinion  of      •  Lord  GilliMi'^Th^  iri^lAiit  ckun  ts  clearly  defeeli^^  «gBh»t 

stand.  ^    n*.  ^ 

--t£oirf)M(dc^mrf9iooiieurir^'''V'-'<'^  '-«'  •    .. 'v-    iTv-.n  *    *•'.>•)»]  r 
«('  Tie['5eAM9n-Gtfn«riiZ,-in.iefebeMb  tefthe<iiHi«iika  brtbeiLcvd 
OnUbaify'e  usite^  oailed>ibe.alteBtiett.iafvi)be'Ckiilr6  to  tbe  ^ffeelDf 
the'geneisal  and  s^arate  recKihtti?e  tianse^  MMbe<?erreat  bS^bepar^ 
tiaI'8ale>feo->tbe-6iiipc!«djBir#>Wbibi .,   tm  «   '->  •  .  .'>- :    »n.'T^.*'>' 

.iTbe'iQma«i/*>jRKn%«tatedir>tb^  bad.  jusl  &aiMd  -Aenitdfee 
piiisuery  tbait4h6  Uinds  .idU)toMMr  fiogwell-wete;  ia^^ofaaftioC.lHti 
eoibraeed.iii  the  seoond  deed  of  eaiHli,  and^ompeebendeddkeivbeie 
lands  conveyed  by  that  deed;  so  that,  althmgb  it»«»BditiDaB  mA 
fetters  are  similar  to  those  in  the  Banchory  entail,  the  reaaarks  of 
the  Lord  Ordinary,  who  proceeded  on  u  iliistake  as  to  thf«r6^  Ho 
not  of  course  apply. 

Lord  Gillies. — Certainly  not 

The  Solicitar^Generat  tben  explained,  that  in  the  cases  of  Hod- 
dam  and  Speid,  in  which  he  was  counsel  in  the  House  of  Lords,  no 
argument  had  been  raised  at  the  bar,  nor  any  observation  made  by 
the  Lord  Chancellor,  on  the  point  whether  a  deed  of  entail,  being 
defective  in  one  particular,,  no  longtur.  existed^  but  tkat  the  heir 
was  entitled  to  act  according  to  the  conclusions  of  this  summons; 
and  ti4»  priodple  must  have  been  embodied  in  the  jadg)ttient  per 
incuriam. 

The  Dean  of  fftqdfy,  reasarhe^d^  ?tba|  rfaci  dtoo  w^  counsel  in  the 
case  of  Speid,  and  purposely  omitted,  on  the  part  of  the  son,  to 
s^^Cpne  wp^.Qi)  the  fubjeetfo  whi^k  tlie  ;l^)^it(Kr-G€ner^  aUar* 
de^.  ^loi^J^e.coiil^  Aot  tdke  ijkpn  himfosay.tjbfUi^^was^^loneper 
inportaai.       .^  ].x  ..,;...      .  .,    ;.,     .  .^,t 

The  Solicitor^Gcnerfll  o^e;tved«  thiit  ifi  the  caae  of  Cafeb^oirt,  in 
1631,  diat  qaes^on  bad  been  fuUy,a]gaed,^nid:|i^d.been  expressly 
overruled. 
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idd'  to  'UHiB^wMnBi^m  ooottlned'iR  a  $^pxmtB'  wUnli  4he  interior    W^v^i^ 
imtar'kkoildpweaed^op'a<MKteiD€ftttoftlM9fac^  i:  '>  v^ttuld''' 

Z>^-MidlM^i«;*-**P«rbaps'diat«iifb('b6  toCed-tDiiBbortmiirate  BtoaiMnd,  ike. 

t    '  jDmhi  if  jP«Mcifi^.-^I  tUnk  ibe  «xplaiaai»dn  abeilld  g6^  itit6  Ihe  Court. 

£^  Moikgm^ti^*^ I  oaiuid^f  tbts  ease  to  be  nded  by  Ibd  lastcase 
ia  the  Hoose  of  Lords,  (Home  v.  Rennie,)  aoid  I  never' tfaooglvt  of 
looking  farther  than  it 

Lard  Gillies  concorred. 
'  'Liit^  AMbtM.^Tbto  yoEBT  'Lordtbtps  will  deeem  in  lemto  of 
the  first  conclosion  of  the  fiotninonsy  and  under  reference  Ho  tbe  ex* 
fbBadbnNMO«^  labflev  tbiitabe<laiMirBa|d 'watia  !MN»titfaedin  a  depatote 
entail?  :-■: 

The  Court  accordingly,  <  In  respect.  It  k'  virerred  by  tbe  {kir-  Judgment 
^'Ukfyimti  Bdtndraied'  byi  i3»  defeadera^  tbe^  aubatiliite'bairs  of 

<  ealaB^tbal  tbe  brnds'-aoldto'tbei  aaapender  aare  di»'Wbote>  laods 
^ixqiaibed  iR3ibe  aeoand^deed  of'bnuai^  find^  dcoena  anad^dealai^a 

<  in  terms  of  tbe  first  conclasion  of  abetifa^  janaiMe^tiieufeftnidoiis 
*  Atnaialib  aacoadldtodrtbiMl  condlatfopB<lb&r^  atU^iio^  tbIsVsailpien- 
•akb^ifiiid'^r  lettflvs'  Ofdariy^ploedettady^todi  drieaini^  fiitti^tbe 
*<>atpeafcip gntidedTto^^ <bis ' expanaes -.irii the  'oonjoined  actboa^^and' 
<reiiBlctfae*fleooBat/;teii  :  •"  ^  ^  •<  / 


'  <••     "•.".  > .  ■      1    •  f  . 


Gm.  (RMiherfwrdjJ  Handytidi.             For  Suspeiider,  Whigham,            G.  ^  W-^ 
~'  Mr,  W.  &  and  A.  Wishart,  W.  &  AgenU.         B.  Clerk. ' 

-  -    e.  G.  R> 


t . 


jf»  f"'.} 


»   ,'  ''*o  i   '"  '  '  ;    '       ,    Ill  <■ 

•i  i'l'.  ii;  .  *  •  .•  •  *  '      t        .  ... 

■'*<•'»    .*•.•'■•*'!•  ■  -J  ■  ■  ' 

■•'./I  '.. :  :..   •/'.•  ,    FinST  DIVISION.  ^        •        '     -      .  J.  ^ 

JOHN  FORREST,  pExiTroiJEii. ' 

Psfdctts.  — '  Atff  'S* 'Giso:  fit  e;  1 87.  —  Composition  —  'Dte*? 

10Bi^i^i:siQ^i^^MTkt  adttMlsetnenti  qf'tkeprodM^  wfiOsf' 

the  Bankrupt  Act  are  ordered  to  be  inserted  in  the  London  arid  JSdiH' 

'-  hii^'^ett^rf'iimf^^l^  thd'&m  ^iettiim^Hhi  truHee  ih' 4>pdifited 

'  (0  AiBit  "UttfUtik^yiit  the  purpose  of  decidinff  on  tHe  ojffkr  oftumpo^ 
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1  Mar.  I83a 


Forretti 
Tetition^r* 


Kamti?e. 


ntian^  *  of  wkidi  meeting  he  sbatt  gme  90tsm  by.  odmrUtiag  the 

.   <  same  twice  in  the  said  newspaper^*  4/ndsei^  prilled  nt^ti^eeihrougk 

the  Post-offiee,  to  each  creditor  who  has  raniffL  ■  \Cb^im^  WMker\ 

.   in  additiau  to  the  notices  being  dvlg  sent,  qdpertisemet^  once  in  the 

LondifH  and  once  in  the  Edinbwrgh  Gaaettej  wm  a  mjjfioicHt  esesr 

plioBeejwHh  the  prawion  of  the  slai^te  f  ^social  Mfwnutoeices  ts  ' 

wliieh  the  Court  sustained  the  procedure,  and  disc/ioryed  the  bonk* 

rupt^ 

<  ■  ' 

Th£  estates  of  Forrest  beiog  sequestrated,  piider  the  baoknpt 

statute,  in  1832,  tlie  usual  meetings  took  place  for  the  eieetion  of 

an  interim  factor  and  a  trustee*   After  vatioua  proeeediaga  in  codh 

pUanoe  wkh  the  proviaioos  of  the  atnt^tet  in  the  ooorio  a£  wUdk  a 

dividend  of  Is.  6d.  per  pound  waa  paid,  the  petitioner  offrved,  at  a 

regular  meeting,  on  18th  April  1888,  a  oompoaition  of  4d«  per 

pcuodi  which  the  cceditors  having  oonsidev^  fair  and  iMsooaUe, 

the  truatee,  as  ^rect^,  sent  due  in^ation  to  the  creditors  of  the 

auhseqiiAPt  meeting  to  decide  on  the  sam^  and  advertised  that 

meeUng  once. in  the  London  and  onoe  is  the  Edinburgh  Cvasette. 

The  offer  of  oompoaition  waa  accepted  of,  on  &8d  May  loUowtag, 

by  craditois  to  the  amouat  of  LJ479,  19a.  out  oC  L.7636 : 6  3  4, 

(the  tQtal  amount  o£  claims  ninked>)  and  repealed  by  creditors  to  the 

amount  of  L^8 :  7  :  4,  the  {aigeat  of  whoae  einkna  amovAtad  Is 

La9  :  3  :  4. 

Forrest,  with  concurrence  of  the  trustee,  presented  the  present 

application  for  approval  of  the  composition,  and  for  his  own  dia- 

obarge,  when 

The  Dean  of  Faculty  called  the  attention  of  the  Court  to  a  peca- 

liarity  in  tiie  Bankrupt  Act 

By  the  56th  section  power  is  conferred  on  four*fiftha  of  the  oe- 

ditors  in  number  and  value,  *  convened  at  any  general  meetiofr 

<  called  for  the  purpose,  after  one  advertisement,  two  weeka  pre* 

<  vions  to  the  meeting,  in  the  Edinburgh  and  London  Gazettes,'  to 
direct  the  remaining  debts  and  effects  of  the  bankrupt  to  *  be  sold 

<  off  by  publio  auction,  upon  two  months'  previous  notice  published 

*  in  the  Edinburgh  and  London  Gazettes.' 

By  the  59th  section  it  is  enacted,  *  That  in  case,  at  the  meeting 

<  held  immediately  after  the  secopd  examination  of  the  bankrupt,  or 

<  at  any  subsequent  meeting  called  by  the  irustQe»  with  consent  af 

<  a  majority  of  the  commissionersji  the  bankrupt^  or  bis  friendsi  ahall 

<  make  a  proposal  of  composition  to  the  crcjditora,  and  shall  offer 
^  caution  to  the  satisfacdon  of  nine»teaths  of  tbem»  both  in  number 

*  and  value,  assembled  at  the  said  meeting,  for  ^uch  composition 
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<  irpM  M»  wboledebiai  ^  the  aftfdniae^tentha  in  number  and  value  i  Mai*,  laso: 

*  •<»  AMemUtd  «bttU  fbink  jusl  and  reasenablet  the  trustee  shall    ^'<^^/^«^ 

*  appiriiit  aftotbei^  meeting  fer  tbe  purpose  of  decidfog  upon  such  petUioner. 
■  offer  w  pBopoiaiy  with  er  wi()iout  itmendment)  tt  tile  di9tanee  of     — - 

^  ■•»  leiB  ^^  iknte  week«  thereafter,  and  of  wtiich  meeting  be  ^''^^^^- 

*  shall  giv«  notice  hy  ndvertleing  the  eame  twice  in  tire  Baid  news- 

*  paper,  and  by  putting  into  the  Post^offlee  of  tbe  place  where  he 

*  resides  printed  notices  addressed  to  each  of  tbe  creditors  claiming 

*  on  tbe  sequestrated  estate,  a  fortnight  at  least  before  tbe  proposed 

*  flseatiag,  specifying  the  tine,  and  place,  and  purpose  of  tbe  meet- 

*  ing.,^  fce. 

In  the  ease  of  £wing,  Marek  11.  !8t5,  R  C.  (the  report  of 
wMehl  was  bjr  ao  means  satislactory,)  the  advertisement  had  been 
inserted  twke  in  the  Edinburgh  Gazette,  and  not  in  the  London 
OazeMe  at  all ;  send  tbe  Coort  held  thut  it  was  necessary  to  adver- 
tise ^  in  the  lattev  paper.  Bet),  in  bts  Commentaries,  notices  the 
ease'  of  M^ftelane,  Idth  June  18i20.  In  these  eases  advertising 
twice  in  the  Edinburgh  Oaaette  was  lield  a  sufficient  compliance 
with^4hd  words,  *  twice  ia  the  said  newspaper;'  bot,  from  tbe  fict, 
it  was  ia^>essible  to  *say  that  the  Edinburgh,  and  not  the  London 
Gasetter  Was  laetat^  or  vice  versa  f  each  was  equally  referred  to* 
The  piaotfce  is,  to  advertise  twice  in  tbe  Edinburgh  Qazette;  but, 
if  the  aat  is  satisfied  by  two  advertisements  in  one  Gltzette,  so  it 
ought  to  be  with  one  advertisement  in  each ;  and  this  last  is  tbe  pro^ 
per  toastraction  of  the  act. 

Lord  Mackenzie. — Is  there  any  confirmed  practice  to  that  effect?  Opinion  of 

Dean  6/ Ftu^liy.— Mr  Parker  (formerly  a  clerk  of  Court)  states  ^^^^ 
that  it  is  quite  sufficient. 

Lord  President. — The  statute  says  *  twice  in  tbe  said  news- 
*  paper,'  whieh  I  should  think  meant  twice  in  each  paper ;  but  still 
the  werd'^  newspaper'  is  used,  which  applies  as  well  to  the  one 
paper  as  the  other. 

Lerd  Maehenzie.*^!  should  certainly  have  extreme  difficulty  in 
sustaining  this  petition,  unless  there  was  some  confirmed  practice 
of  inserting  the  advertisement  in  question  only  once  in  each  Ga« 
setts.  If  yotr  read  *  twice  in  the  said  newspapers/  it  will  be  so 
Bach  the  worse  for  the  present  cAse ;  for  how  can  twice  be  made 
once?  That  seems  a  most  extraordinary  conclusion.  I  do  not  know 
any  thing  as  to  the  history  of  this  act,  but  it  appears  to  me  that 
these  settlements  by  composition  were  to  be. regarded  with  jealousy. 
The  majority  of  the  creditors  may  be  English,  and  so  tbey  would 
reqsiffe  as  much  intimation  of  the  meeting  by  advertisement  as  the 
Sootch  creditors.     Advertising  twice  in  the  Edinburgh  Gazette 
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1  Mar.  1830.  fleems  to  be  ihoagbt suflkient;  but  can  k  thereby  be  6aM^t» kead- 
vertised  *  twice  in  the  said  newspaper?  My  notiaa  is,  theft  it  was 
intended  to  advertise  twice  in  both  papers.  As  to  holding  that 
*  twice  in  said  newspaper^  aeans  only  once  in  eaicb^  I  think,  ^tii 
qnite  untenable.  Advertisement  twice  in  the  London  Gazette  alone, 
besides  being  unconfirmed  by  practice,  is  liable  to  the  same  objee- 
tion  as  advertisement  twice  in  the  Edinburgh  Gazette,  namelyi 
that  the  Scotch  creditors  would  not  obtain  notice.  In  reference  to 
the  cases  mentioned  at  the  Bar,  I  do  not  know  that  I  ever  could 
have  coincided  in  these  decisiana. 

Jjord  President. — Your  safest  way  is  to  advertise  again. 

Dean  of  Faculty, — We  cannot  do  that  now.  We  eaonoC/call 
anotiier  meeting,  as  it  must  be  called  within  a  particular  time,  which 
has  now  elapsed.  *    <  -    <     .  </ 

Lord  Mackenzie. — If  *  twice  in  the  said  newspaper'  means  onee 
in  each,  then  both  advertisements  may  be  00  the  sayie/ ^agr*  9>d 
thus  no  sufficient  notice  might  be  afforded.  I  have  g^eat  doubts  ot 
the  competenoy  of  the  prooeediiig  hersk 

The  Dean  tfFaculfy  stated — To  compel  a  party  lo  aAviartwi  this 
meeting  twice  in  each  paper  would  be  runnipgdosaoiixtiieiiiDe 
of  meeting,  if  the  parties  were  anxious  lo  hold.it  imaiediai^«6er 
the  lapse  of  the  three  weeks.  It  woukl'  be  «xtram«l]^  bctaci^  to^M- 
fose  this  petition,  as  there  arenooh^ecUng  creditors.  ^  XJie^wis 
of  those  who  did  not  accept  of  the  oompoailaea  amount  only  to 


•'  \\  .1' 


L.58*  '  /  ' 

Lord  President. — In  that  view  tbe  tase  is  deafly  .special^  and  I 
think  we  may  snstatn  the  application,  in  .the  special  civeavkstaaees, 
and  in  respect  of  the  doubtful  meaning  of  the  act*  ,v^,  o 

Lord  MaeAenzie. — If  your  Lordship  thinksit^may  be  done  in  the 
special  circumstances,  i  think  we  should  insert  in  4he  ii^teiiecator 
the  liberal  interpretation  which  the  act  should  receive  .byteedion 
73. 

Lords  GUties  and  Corehouse  were  absent  ,\.. 

Lord  FttUertonf  who  was  called  in.  to  make  up  the  qtioriuii  did 
not  express  his  opinion. 

The  Court  accordingly,  '  la  respect  of  the  peculiar  eircamaDsnees 
«  of  this  case,  the  ambiguity  of  the  expressbn  of  thoxAct,  and  the 

<  liberal  construction  enjoined  by  section  73.  of  the  statute,  and 

*  having  advised  the  petition,  with  the  writs  produced,-  interpose 

*  their  authority  thereto,  and  ordaiia  the  bond  of  caution  granted 

*  thereupon  to  be  put  on  record,  and  ra  extract  delivered  to  the 

*  trustee,  declaring  that  all  proceedings  in  the  sequestration. shall 

*  cease ;  exonerate  the  trustee  of  bis  intromissions,  and  ordain  his 

<  bond  of  caution  to  be  delivered  up;  find  the  said  John  Fonest 
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•  .:•     .'.!?vMi)   i\ynu')r.\i,jl   jjhU  fii  ^ejw;  3  ?'^Hn'^iJiiiV»)C  PB  noil 
.     ,:.»«•!        •  .!■    '1  fir^flo  1'.'-  ^  i'v»v/  »f;  *'h'*T'>  rj  «toiV'  0:U  Icdt 

•  .»      7/.;-   M    'mi    (if)     \     ,.rJ    Ci'U    I        .  •.'  ..'"m!    *J')?1J0    Oil! 

FIRST  ZJ^WiBfefd-W:'^''*  '■  ' '''ifw»"io?>  o"*ij| 

Mbs  jean  MACLEOD  or  MACGfttGiClRv  on  . .;! 

JAMES'  BLACK" aWd  <3¥flERs;  (MACGRi6oil*8'TttCirtPitSi.f ' 
Sbttlement,  Deed  of.— lil^is^Xit'^  A«ft  Wt^Ei^-^-^Yil^tm'^^^i^ 

*  acquiescence  the  subscribes  this  minuieJ  On  thefuUowiry  denfsms 
pnnUda  receipt fi¥  paftoftke  oHntntff  protnded*i»^tth''b'y  tli&dnedj 
^mdfir^iiMhrniilffm "  iJftkesa  ^&Ms  \3aka  dtftui^kkiilts^  %h^. brevet  a  i^ 
dudian^  alkffin^'aiM^khd'wa»,''f!ii'9hi  ^ie' ^f  eignkiu^'ipibi^imrif 
het  kaOMits^iitgHjA^Si "  0f  the'  Miaufk  ^her  legul  ^tks  which  i^ere 

AerOfypr^udi^  ^(^  ^^^^'^^'^^'^d^^^^^A^'^^^^^^^'^^' 
ei^dkitt*hMf^ifyhedihMieithM  Uffdl  ddeiee:''^  llHiOefeiiee;  home^ 
hgation  ^oas  pleaded, — Held^  that  she  was  entitled  to  reduce  the  deeds 
unless  barred  by  homohgittUm^  bui9hat  i^  itlli^lf^^  thai  she  ii^ed 
thf^MtMif^ '^  inlMHi\Mfk  ifi^ik-anct  (fMr4iff&ififf1i(k,'f^^er 
husbanJTs  affairs,  and  tcithaut  legal  advice;^  did  nbt  entkte her  §6  d 
jaefyme^WiffknH  fj^ther  ^imtee^ '  m/kd  Mai  tfte  cause  must  be'  re* 
0*  M6$ted  l^^iAe  JtifffiOativrtbrdete^ki^  the  ^iUlM  of  hamol^geiih.' 

in  July  182^^'t}l^tim(i«)r  WBsttinrfri^d'4^  IfHeliite-EMtf^  Mtt«^H-'  NmaUve. 
gor,  withMi;  amfeitMMp^  ^OMMot  of  ^Mftf l-K^^  or*  otb^r  d#ed 
bnving  been  executed  "t^iiecireen^tiitbi '  '^n^'l  ltk(Miiy'4Bd6;  ttfryM;- 
dkp68i|}6n  and*  d««d  »r  fliettleiii€^wa»:eiMcttMd  :by'iit<&iii,  wbei^, 
after  bequettbifigt)erfain'4«gtiefeB  totii^')[>uf9Q«t^»  alMeNy  and  «n 
annuity  irfli^lOto  b^r  diMheiVthexMemlers^vhis^  trniMegy  were  ap- 
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Macgrigor  i;. 

Mflcgrigor*s 

Trustees. 

NarrMtive. 


2  M«r.  1839.  pointed  to  allow  the  pursoer  the  liierent  use  ftiid  pottetstom  of  kit 
bouae  of  James's  Street  of  Caltoo,  with  the  bouseMctfurnitafey 
bed  and  table  linen,  silver  plate  and  other  plenishing  that  sliould  be* 
long  to  him  at  his  death,  with  a  liferent  annotty  of  L«100  aterlini^ 
restrictable  to  L.50,  in  the  event  of  her  entering  into  a  second 
marriage.  The  deed  eontained  a  clause,  whereby  the  punoer  se> 
cepted  of  these  provisions  in*  lien  of  her  legal  eiaiai%  which  she 
discharged* 

Macgrigor's  means  and  estate  having  been  consideraMf  amg- 
mented,  he,  on  12th  January  1837,  thteft  days  befave  iiis  death,  aad 
when  ill  of  the  disease  of  which  he  afterwards  disdi  eocetutedy  along 
with  the  pursuer,  a  codioiU  whereby  his  trustees  were  dtreoted  lo 
pay  the  pursuer,  in  case  she  shoald  survive  him,  an  annuity  of  LJM 
a-year  in  addition  to  that  formerly  provided  to  her,  both  of  wUch 
were  deckired  to  be  alimentaiy  provisions,  whidi  wicre  thereitt  se- 
cepted  of  in  full  satis&ctioo  of  her  legal  claims*  Neither  the  tmt* 
disposition  nor  the  codicil  were  ever  judicially  ratifedl^  the  punoer, 
who,  on  the  23d  of  January  1837,  eight  days  after  >ber  husbaniMi 
death,  without  issue,  signed  a  minute,  in  which  it  was  stated,  tiiat 
she  ^  now  intimated  to  the-  aieeUng  that  she  has  resirfvod  to  aWde 

<  by  the  will,-  and  to  accep4  of  the  provisions  therein  made  ia'ker 

<  favour;  and  in  evidence  of  her  ao<}ii]eseence  she  subscribes' this 

<  minute,'  which  was  neither  holograph  nor  tested.  On  the  HoihMr- 
ing  day  the  pursuer  received  £rom  the  tmsteea  the  sum  of  LtSO, 
and,  of  the  same  date,  granted  a  receipt  therefor,  as  being  payment 
of  part  of  her  annuity  due  at  the  following  Wfaitstinday  ooier 
the  deed,  and  she  continued  to  possess  the  house  and  the  fmitiune. 
On  the  13th  of  March  followisgy  she  granted  the  defendem  a  re- 
ceipt for  a  certain  sum  in  lieu  of  her  claims  fi>r  mournings. 

The  pursuer  thereafter  brought  the  pneseat  action  of  redaetion 
of  the  trust^dispoaition,  codicil  and  minnte,  upon  the  following 
grounds : 

1«^,  That  after  many  solicitations  and  threala  she  was  prevailed 
on  to  sign  the  trust-deed  and  codicil  for  the  sake  of  peaces  when  she 
was  utterly  ignorant  of  the  state  of  her  husband's  affiura,  no  drslk 
of  it  having  been  submitted  for  her  consideration^  nor  any  t^poi^ 
tunity  afforded  her  of  consulting  any  one  on  the  sobjeet^-^witkoiil 
her  being  informed  or  knowing  its  effect  upon  her  conjtignl  or  pa- 
trimonial rights ;  and  it  was  neither  perused  by  nor  read  ever  to 
her,  but  she  was  assured  that  she  could  at  any  ttsM  rednce  or  re- 
voke it, 

2</,  The  day  after  her  husband's  death  the  law  agent  of  the  do* 
fenders  waited  on  her  on  the  subject  of  the  approval  of  the  settle- 
ment and  codicil,  and  on  the  following  day  she  was  assailed  by  one 
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of  the  trnstetty  who  fint  used  fair  pronuses  and  then  threats  to  in-  8  Mar.  18SP. 
diiee  her  to  homologate  them;  and  at  a  meeting  of  the  trustees,  j^^X^^ 
held  in  hor  house  mthin  a  day  or  two  after  her  husband's  inter-  Macgrigor'8 
ment,  she,  while  still  ignorant  of  the  extent  of  his  means,  and  while  Trustees, 
IB  a  ilelicate  stato  of  health,  and  in  great  distress  of  mind,  was,  by  Narrative. 
threats  and  misrepresentations,  prevailed  on  to  sign  the  minute,  (as 
well  as  thesobieqiient  receipts,)  which  were  neither  written  by  nor 
read  over  to  her,  nor  their  effect  explained,  nor  an  opportunity 
allowed  of  conaalting  any  one  on  the  aubjeot. 

3^  Her  husband  left  property  to  the  extent  of  X>.14,000,  which 
&ot  was^  studiously  concealed  from  her  when  she  signed  the  minnte 
and  receipts,  and  4be  provisions  left  to  her  were  wholly  inadequate 
oampared  to  her  l^ai  claims  a&  widow* 

The  defenders,  while  they  admitted  that  the  property  left  by 
Macgrigor  amounted  loabovt  L.  14,000,  denied  the  other  averments 
of  the  pursuer^  and  stated,— 

Utf  That  towards  the  end  of  1835,  the  pursuer  and  her  husband 
agreed  to  execute  a  settlement,  and  instructions  for  that  purpose 
were  given  to  the  agent  of  the  fiunily.  Before  it  was  finally  exe- 
cuted it  waa  twice  lead  over  in  her  presence,  she  being  perfectly 
avtm  both  of  the  extent  of  bis  estate  and  cf  her  rights  in  the  event 
of  his  deatb^  and  having  sttpolated  far  certain  provisions  to  her  own 
rebtioos. 

2df  That  the  pursuer  having  become  desirous  of  obtaining  an 
additioa.to  her  provision,  and  of  securing  large  provisions  in  favour 
of  certain  <of  her  relations^  prevailed  on  her  husband  to  execute  the 
codicil  while  he  was  on  his  deathbed ;  that  she  was  present  when 
the  institnodons  were  given  for  its  preparation,  and  she  delivered 
the  settlement  to  the  law  agent,  to  whom  she  stated  d»at  she  knew 
the  whole  of  her  husband's  afiairs,  as  he  had  concealed  nothing  from 
her*  The  codidl  was  read  over  to  the  pursuer,  who  willingly 
signed  it. 

Sdy  After  the  fuBeral  several  of  the  trustees  and  others  returned 
to  the  house,  when  the  trust^leed  and  eodicil  were  read  over ;  and 
the  i^rent  was  directed  to  adl  a  aseeting  of  the  trustees  for  the  2dd, 
when  the  Tepofiteries  were  opened,  and  the  title-deeds  and  other 
voochers  were  delivered  up  by  the  pursuer,  who  deliberately  and 
voloQtarily  signed  the  minute  under  reduction.  She  then  applied 
for  a. payment  to  account  of  her  annuity,  and  the  fiictor  was  au* 
iheri^ed  to  advance  her  L.30,  which  was  paid  next  day.  Some 
time  after  she  delivered  over  to  her  husband's  brother  the  wearing 
apparel  of  the  deceased,  in  terms  of  the  settlement. 

The  pursuer  pkaded-^The  trust-disposition  and  codicil,  and  other  Pursuer's 

Pleas. 
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2  Mar.  1S39.  writings  libelled,  were,  sofer  as  the  parsoeris  ooneemed,  reducible 

^^^"V"^^  upon  the  various  grounds  libelled ;  and,  more  particularly,  the»id 

Maceri^or*9  disposition  and  codicil  were  reducible,  as  inferring  donade  inter 

Trusieeit.  virum  et  uzorem. 


Defenders' 
Pleas. 


Lord  Ordi- 
nary's  Inter- 
locutor. 


Note. 


The  defenders  plemied^-^The  deeds  are  not  reducible  or  rereks- 
ble  as  being  injurious  to  the  legal  rights  of  the  parsder,  orbeitigil 
donation  between  husband  and  wife,  in  respeet  that  the  pafsaer, 
after  her  husband's  death,  velontarily  and  deiiberateijr  ratifieikr'lio- 
mologated,  and  adopted  the  deeds,  and  tofoic  benefit  thereftiOBi» 


r<  . 


The  Lord  Ordinary  (21st  Jane  1888)  pronounced  an  interiocMler, 
finding  that  the  deeds,  minute,  &c.  were  revokable  and  redifciUe 
by  the  pursuer,  and  remitting  the  ease  to  the  Jury  Roii,  to  ha»e  an 
issue  prepared  in  reference  to  the  plea  of  hOfls<riog!fttion£ 

The  pursuer  reclaimed  against  that  interlocutor,  but  lbs  liolewa^ 
refused  aa  incompetent  on  6th  December  1888^  as  beittjg  agahi^  a 
simple  remit  to  the  Jury  Roll.     See  F.  C4  9(A*  xm  p»  148i^  ^'  '-'^^ 


The  case  having  been  remietedto  the  L.ord  Ordinary^  biS'Leid^ 
ship  (Q4ch  January  1830}  pronoMiced  the  folio  wing  interlocotttrftBd 
note :  <  The  Lord  Ordinary  hailing  heard  counsel  on  the  piea  of  the 
pursuer,  that  she  is  entided  at  present  to  a  judgment  de  plarn^ 
and,  without  fiirther  evidence,  repelling  (be  defence  of  ratification 
or  homologation,  makes  avisottdum  with  the  question  to  die  Comt, 
and  appoints  the  record  to  be  printed  and  boxed  qaamprim■D^ 
that  the  case  may  be  reported  to  the  First.  Division.' 
Note. — ^  When  the  present  case  was  fast  pleaded  before*  the 
Lord  Ordinary,  it  appeared  to  him  that  the  minute  subscribed  by 
the  pursoer,  «od  quoted  in  the  12th  article  of  stateosent  of  fticts 
for-  liie  flefdndersj  'jameunAed^  prima- facie^  to  sueh  a  ««tificatiotf  ef 
the  settlHnent  under  reduotioa  as  rendered  ft  neeessiirjrfi^^die 
pursuer  to  get  it  set  aside  by  seme  proof  or  fardlel'  iiUfftiry,  wUsh 
can  only  probably  take  place  before  a  jury. 
<  The  pursuer,  however,  has  since  claimed  to  be  heml  cH  the 
relevancy  of  the  defenders'  stateasents  to  infer  homologaliCD ; 
and  she  argues  that  no  circumstances  sufficient  to  establish  sueh  a 
plea  Bve  set  forth. on  record  in  the  present  ease.  The  Lord  Or- 
diiWlry  mustitowntliat'he caanot at yruiehtdeiblM^ iij»4liiiKi»g*i- 
mifnti *  In  a  qaestioo. of/  relevancyv >tb«j  wh<iU^a(le^Allm»^tf  Ike 
defbnderd  mUst  be  held  as  proved ;  and,  if  so,  the  Lord  Ordinary 
cad  hardly  tlrink  that  it  would  be  proper  to  reject  thos^  made  in 
the  present  record  without  evidence  or  farther  inquiry — osy, 
niore,  the  very  explicit  and  unequivocal  terms  of  the  minute  quoted 
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in  article  12»  seem  to  render  it  neeeesary  for  the  pursuer  to  take  2  Mar.  1839. 
that  doeumeni  outi  of  tbe  way  before  the  defence  of  ratification     ^^^/''«-^ 

*  At  the  same  time,  there  certainly  have  been  various  cases  in  Trustees. 
which  the  Court  relieved  widows  and  heirs  from  pleas  of  homolo*    ^^^ 
giti«B  withdttt  i^fooft  .  In  particular^  ^fhe' case  ^Se»H'$. -Trustees, 
17tk.Dec.  183^;  Job  naton,  39th  Nov.  1825:  Muf ray,  21st  Jan. 
1836$  and  Macdooald»  17tb  May  I826»  have  all  been  quoted  as 

oases,  wbeie  itbe  Court,  at  once>  and  on  a  review  of  the  cireum- 
stanoea  of  .thetease^  repelled  pleas  of  homologation — treating  the 
cases  apparently  as  proper-equity  suits,  in  which  they  were  bound 
aad  ealied  on  to  give  the  paf  ty  relief,  without  sending,  the  parties 
te  a  j<uy. 

<  U  will  be  found,  hewever,  that  these  generally  were  caset  not 
of  express  ratification,  but  merely  imftud  homologation,  where 
the  CMiTa:lhoBght  themselves  entitled,  under  a  series  of  admissions 
or  woonMttocoa  already  eatablished  before  tben^  to  give  a  judg- 
ment 9ft  onca  on  the  plea. 

<  No  doubt,  the  case  of  Murray,  2lst  Jan.  1836,  was  different. 
hk  fbat^caee,  an  express  approval  by  a  young  heir  of  settlements 
grciaily<to  his  jprejudioe  was  set  aside  by.  tbe  First  Division,  Uiough 
be  had  previously  got  the  opinions  of  oounsel,  apprising  him  of 
hit  rights ;  and  it  is  mainly  in  consequence  of  that  decision  that 
the  Lord  Ordinary  reports  the  present  case  to  the  Court,  as  he 
hesiHilet  to  foUowisg  tbe  same  course  here,  and  it  is  most  proper 
for  thfCwftt  itself  to  determine  how  fae  that  precedent  is  appli- 
cable* 

i^  He  wtfold^iemark  generally,  that  ail  oases  of  this,  nature  vary 
S0'nsck4ir  their  speeialties,  t^t  tbe  course  of  proceeding  in  one 
ease  can  liasdly  be  founded  on  as  iniexiUy  rnlieg  another.  The 
case  ef-Muffray- was  treatedas  a  case  of  gross  fraud  and  imporition : 
it  was  tbe  ease  of  a  very  young  man,  who  could  not,  without 
aU^f  undetstand  Ike  fall  professional  opinions  pat  into  his  hand; 
and  a  variety  of  facts  were  proved  or  admitted,  which  satisfied  the 
Court  that  ihe  young  nan  did  not  understand  what  he  was  about 

*  But  the  i^erd  Ordinary  is  aot  exactly  sure  that  a  widow  of  mature 
age  and  fooakies  is  precisely  ia  the  same  situation ;  nor  is  he  at 
present  )>repnred  to  say.  that  a  ratification  by  her  .of  a  deed,  cer- 
tamly  nneqoal  and  disadvantageous  to  herself  personally,  is  to  be 
treated  exactly  in  &e  same  way  as  a  ratification  by  a  youth  of  a  deed 
of  settlemeot  to  his  prejudice,  when  it  appears,  on  the  face  of  the 
deed,  that  large  provisions  were  thereby  given  to  her  own  relations. 
Still  less  can  fraud  be  presumed,  when  the  defenders  expressly 
aver  on  record,  that  the  wife  *  made  tbe  declaration,  and  subscribed 

'  the  minute  which  contains  it,  voluntarily^  deliberaidy^  and  know- 
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Macgrigor  v, 

Macgrigor*8 

Trustees. 

Note. 


S  Mar.  1839.  «  infffy,  and  fir  tfie  purpose  of  binding  herm^  to  okieroe  Ae  ttrmM  cf 
**  the  trutiJ 

*  Finally,  there  is  this  obvious  achrantage  io  having'  this  iB^iry 

*  settled  by  the  verdict  of  a  jury,  that  the  quertion  of  feet  Is  thos 

*  finally  set  at  rest,  and  is  not  subject  to  a  review  anywhere.    If 

<  the  Court  determined  the  question  by  their  own  judgment,  the 

*  litigation,  though  mainly  on  a  matter  of  fact,  might  h€  protracted 

*  and  continued  at  great  expense  in  the  House  of  Lords ;  ^nd,  in- 

*  deed,  the  analc^us  case  of  M^Diarmid  was,  in  1828^  the  snbjeet 

*  of  an  appeal.     But  it  was  notoriously  one  of  the  objects  of  Ae 

<  Legislature,  in  the  institution  of  jury  trial  in  Scotland,  to  refieve 

*  the  Court  of  Appeal  of  such  questions/ 


Pursuer's 
Pleas. 


At  advising,  the  Dean  ofFamlty^  (Hope^)  for  the  pursuer,  orv 
gued — That  the  minute  was  merely  an  intimation  of  herifltentioD 
to  acquiesce,  and  cannot  be  considered  as  a  discharge  of  her  legal 
right  to  reduce.  It  was  not  a  deed  or  contract,  by  tbe  bceach  sf 
which  injury  would  result  to  the  interests  of  third  parties ;  and,  be- 
sides, her  acts  could  not  be  considered  as  inferring  homologation,  as 
they  were  done  in  luctu ;  and  she  was  therefore  entitled  to  a  judg* 
ment  without  further  evidence,  even  assuming  her  avtrnaenia  false, 
and  those  of  the  defenders  true* 


Opinion  of 
Couru 


Lord  Maekenzie* — I  think  the  case  is  weH  brooght  before  us,  and, 
as  I  understand  it,  it  stands  in  this  way.  It  wafr  remitted  first  to  the 
Jury  Roll,  with  regard  to  the  plea  of  homologaition ;  and  a  vedaidk 
ing  note  having  been  presented  against  thai  interlocutor,  tiiat  note 
was  held  incompetent,  and  the  case  was  then  remitted  Io  the  Lord 
Ordinary,  who  remitted  to  the  Court  of  Sessioii  R<^  to  bring  eat 
the  question  of  relevancy.  Now,  taking  the  whole  averments  of 
the  defenders  as  true^  the  question  is,  whether,  coufriing  them  widi 
the  terms  of  the  minute,  we  are  to  hold  them  irrelevant  to  infer 
acquiescence  or  homologation  on  the  part  of  the  pursuer^  and  to 
allow  her  a  reduction  of  the  deeds,  or  At  all  events  of  the  mimite,  as 
being  gratited,  as  is  said,  in  luctu,  whhont  further  evidence.  When 
the  case  was  last  before  us,  our  opinion  was  that  the  deeds  were  redo- 
cible,  and  that  she  had  sufficiently  exercised  her  right  to  revdce  by 
her  statements  in  the  record :  but  we  considered  that  the  allega- 
tion of  acquiescence  was  a  fit  subject  for  ferther  inquiry.  If  I  eoold 
hold  that  the  minute  did  not  stand  in  her  way,  nor  bar  her  from  daifli- 
ing  her  legal  rights,  I  might  be  inclined  to  go  into  her  present 
motion;  but  I  have  considerable  difficulty  in  holding  that  this  minute 
was  no  obligation,  and  that  the  reduction  of  it  is  unnecessary ;  and 
although,  of  course,  I  do  not  go  into  this  question,  nor  am  I  to  be  mi- 
derstood  as  giving  any  ultimate  judgment  or  opinion  as  to  the  mean- 
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log  or  effect  of  tbe  minnte,  yet  I  cannot  think  that  this  was  a  mere  2  Mar.  1839. 

signification  of  her  intention  to  acquiesce,  and  no  more,  assuming,  i^^"V*^^ 

hoc  stetUf  diat  the  averments  .of  the  defenders  are  true.     I  scarcely  Macgrigor*8 

think  4hat  we  could  allow  a  redaction  at  once  of  this  minute,  with-  'I'^ustees. 

oat  further  inquiry  into  the  fiEicts.     It  was  a  solemn  intimation  by  Opinion  of 

her  to  the  trustees,  that  she  intended  not  to  challenge,  or  rather  not  ^*^^' 

to  roToke  the  deed.     Supposing  sfie  had  declared  at  that  meeting, 

even  ferbally,  hdrinteatioa  to  revoke  the  deed,  that  would  have  made 

an  end'of  die  matter ;  and  here  she  does  the  reverse,  litera  scripta 

maaii,  and  Mlows  that  up  by  drawing  a  part  of  the  annuity  under 

the  deed«     It  would  therefore,  I  think,  be  premature  to  say  all  this 

was  merely  an  intention  to  acquiesce.     But,  as  I  said  before,  I  give 

no  opinion  on  this  point,  as  in  my  opinion  this  is  a  fit  question 

for  a  Jury.     Much-  stress  was  laid  on  the-  averment  that  she  was  in 

lacttt'when  fihe  signed  the  minute  so  soon  after  the  death  of  her 

liBsfaand;  and  that  tiiat  of  itself  should  induce  us  to  set  it  aside,  or 

at  least  Mt  to  regard  it,  as  supporting  the  plea  of  homologation. 

Bat  f  do  not  know  of  any  Sttck  technical  period  in  the  law  of  Scot« 

had  as  an  ^  annus '  or  <  dies  luctus,'  within  which,  if  a  deed  is 

gfanted,  it  10  consequently  to  be  coradered  as  null  and  void.    That 

it  a  queotioo  for  the*  jury  ;  and  on  tlie  whole  I  concur  with  die  idea 

clearly  indmated  by  the  Lord  Ordinary  in  his  note,  assuming  all 

the  facts  stated  by  the  defenders  to  be  true. 

Lord  FiiBerton.^^1  only  got  the  papers  in  the  cause  when  I  came 
into  Court,  bat  on  the  whole  I  am  inclined  to  agree  with  Lord 
Maekenzie,  that  this  iff  a  question  of  fact  appropriated  for  a  jury. 

Lord  Presidmi, — I  confess  I  have  some  doubts  in  this  case,  even 
taking  all  the  eircumstandes  stated  by  the  defenders  to  be  true.  I 
doabt  if  she  did  express  in  this  minute  any  thing  more  than  mere 
intention  not  to  alter  hgr  late  husband's  deed.  Supposing  that, 
overtaken  by  her  feelings,  she  had  verbally  said  to  the  trustees,  with 
a  tear  in  her  eye,  and  a  handkerchief  in  her  hand,  <  O  yes,  I  will* 
^ abide  by  ray  dear  husband's  deeds;'  that  would  have  been  no 
more  than  an  expression  of  her  intention  at  that  moment,  and  I 
doubt  if  tbb  minute  was  sufficient  to  bar  her  from  altering  her  in- 
tention the  next  moment.  But  your  Lordships  are  of  a  >  different 
opinion,  fluid  I  cannot  therefore  object  to  sending  this  case  to  the 
Jury  RolL 

The* Cmci*^,  aeecMpdingly,  ^of  new  remit  the  cause  to  the  Jury  judgmenu 

*  Court,  and  repel  the  plea  of  the  pursuer,  that  she  is  entitled  to  a 

*  jodgmeot  without  further  evidence.' 

Lord  Oidimrj,  Cmm^fkam.  A<ot.  i>ian  ofFao,  {Hope,)  J*  Andmtm,         Alt. 

SoL-Gm.  {Ruilurfiard,)  P.  Bobtrison,  RussdL        Woihenpwm  ^  Mask^  W.  S.. 
and  John  Ronald,  8.  S.  C.  Agents.         B.  CKrk. 

C.  G.  R. 
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■  •'■*    '  «*'^'     .  •  -"  V( .,   ,  ^» .       J.      ■••  «^  :s.  •■'  •'iff*  ■•  T*  ^'"^ 

No/XCiV.  .  Mfc^JUolHik  J«Mk 

CHRISTOPHE&  KE&Br      ^  .  ^mu 

HUGH  fiR£MN£ft  Aiii» 'OrRMiP *  *•  -  ^  •»>' 

>     '       '  •  '.■■'.,•'  /•  5  •:•*:»<  ail* 

JoBIGf AL  FAGTCntr -^  GaUTIOWEE^ ^-^  .Vmo^r-&19IM»9iC#ltti^ 

'  Aumf  jjr  lAe  tdhtf&  CbtfT^y  lAai  habilky  wi^  a  imti^^.  ^Mi0k 

fof  a  jwikud  fiustofy  wJiere  ifi9  obtigaiimt  httd  mLiet^emtU^ 

^  omiUnrndMll  thetermmaium  rf^efacUn^  alAmgfht^lUmtkfftm^ 

tid6tohiBe9taieyhUt»trevitunismiMmiit0igt  ^  :if-    iij-- 

Narrative.  In  1795,  tbe  Iftto  Mr  James  Bgenmcff  w»g  afytNtf^  fanttti J^p> 
tutom  to  Mm  Maxvmll»  a  lunatic,  and  bin  tMNilh^Ha  >lft>'H|^ 
Bremmr,' beeaaie  cautionet  for  faiin^  bindi«0:Uaii9ey^>fc^liii9» 
ex^ettuton  and  auocassora  whmnBotrmi  that  ih^  fiirt?T  WWh'diilh 
exaet  dilifencte  ia  peFforaiing  his  duty,  ^md  isit^wUm^^t^'.lkf^ 
acts  of  Sederunt  thereanent  Mr  James  Bremner  entered  iipii 
the  execution  of  his  office,  and  held  it  till  his  death,  on  24Ui  Jone 
18S6.  He  lodged  no  inyentory,  aad  rendered ^np  aMlimil  A  wUfcU 
of  his  iniromisdom.  Ob  Us  death  tbe.pufaaier  vaa  »f|Hiin|ddiWi 
rator  bonis  in 'his  room*  .    /.  r     .•  ..i  #<).«'»«  #nr 

The  cautioner,  Mr  Hugh  Brenaeiv  4lied  ia*  ia»4etim4agtn 
widow  and  four  ebiidren  in  (HipiUaritjr.    He^ihad  mmmH^  %HiWiil 
nammg  eertaia  partiea  tators  and  coraCora  tfr.iua-abiidtMrwblt  i|Ki 
on  liis  dttath,  aooepted  the  t>fBQe,  and  appoiiited  OMi  ofeliiPiit  awii. 
ber^  Ikefaita  Mr  Abzander  Greig,  4o  hes  thdt-bblm^yi'AnAgm^ 
cofdingly  fatramitled  with,  and  realiaed  the  ptopartf^  U^mtlfk 
ceased ;  bat  he  gave  up  no  tavent^,  rob  taok  ^out  ewiiyma|i»  !•.> 
fiEivDurof  the  children.     The  funds  reatisedi'vera^QMlreitlhMfiMh 
hcasted  ia.the  pay  meal  of  debts  due  by  the  d*De*sec^..aii4^i»a4-^ 
vanaea  inade  to,  and  for  behoof  of  the  widow  and  eUtdfaa* lu^n'**-' . 
That  parsaer  brought  aa  aetaofi  of  eeuat  aad^whaqiag  afid»Jl|i» 
mafoa  against  tbe  representativea  of  Mr  Janses  Bfaaiire%?ai^»w<B ' 
intHMbitfeed  with,  and  not  aoaoaated/for  Miar3ifaai#eyajltaliifi>r 
whidi  aodoa  iateiim  decueex  waa  pnaiaaaaaA.lbr  J^fldt^irfl  ,M9 
there  being  no  funds  belonging  to  Mr  James  Breoiner'a.estlite./roia 
which  to  meet  this  suav  the  present  action  was  Jb4p9gb|»  fiwHidiog 
on  the  cautionary  obligation,  against  the  defender,  Hugh  Breams^ 


COURT  OF  session:  705 

tW  oafy  wnninmg  AM,  (the  others  hmng  predeceaaecl»)  and  Mrs  &  Mar.  ]g3ft. 
Brf— iT»  the  widhfv  ef  the  eaationer,  *  as  exeentact  decerned  and    ^-^^^^^ 
*esafaawJ  ta  hioi,  eraavkioai  intnuaitten  with  his  aseaiN  and  BmaLr  md 
*  sststii  ar  as  ethenrise  representing  him  on  one  or  other  of  the  Othen. 

kaasm  in  law/  and  eoodading  for  an  aceoanting  and  Ktrftitit«« 
A  aappleasentary  action  was  afterwards  raised  against 
Otaee  and  Thomaa  Aiideiaun,   cbiMren  of  one  of  the  defender 
Bremner^a  deceased  sisters,  and  Mr  Greig.    The  actions  having 
bsea  caajeioed^  aad-ft  teeord  laade/up,  |be.  Laid  Ordinary  assoilzied 
the  SaMteraons,  and  qaoad  ultra  reported  the  cause  on  cases.     On 
IMr  DaamAer  ieS&»  the  Court  faund  the  defenders  liable,  eon«^ 
JMsdjr  aMammWyvfcf  Aa  aoionat  of  the  bahinoe  admitled  to  be 
dai^jr  ifr  ila»as  Bfeamer^t  the  death  of  the  cautioner  in  1804» 
Midi|asad  ^iltm  aaaailaied^     An  appeal  having  been  taken-against 
His|ai%Maiilfcy  the  defandess^  the  House  of  Lords,  on  Uth.  Jnly 
IS37,  reasitted  die  ean<s  hack  to4he  Court  of  Sessiooy  and  directed 
the  epinioBa  of  the  whole  Judges  to  be  taken  *  on  the  following 
^yeitfaaa  aaMlsg  <«i  the?^saidiappeals»  m«  on  the  question  of  the 
ijipaLiniHil  prtsiiipUan,  and  on  the  ^qnestbn  of  the  aeveral  liabili-. 
\fkB  of  H«gh  BvtflMMr  the  iroungev,  Graoa  Sanderson  and  Tbo« 
Maaa^MideiaiM^  aad  the  said  Akxander- Qreig,  deceased  V 
iJmm^mi^^  oidwed  ^aa  the .  painte  eperialljr  Mmiued  for  oonsidera* 


f . 


« » 


flemhd^^ThmMf  L  the  bond  of  cautioa  could  cover  D^fendtrs* 


naaiasi  IJaui  the  aiaaaiit,  whatever  that  might  have  been,  which     ^^ 


wm  due  by  the  fcctor  at  the  death  of  the  cautioner,  in  1804*  The 
dHMesaiaad  net  the  heita  or  executors  of  the  cautioner ;  bat  the 
hhWy  agaiiiit  'theas  is  founded  lan  their  being  vitfeas  introoiitlara 
with  his  «sMle*.  Assoasing  that  they  wvfo  so,  a  vitioua  introoHlterf; 
vhaleear  asflf  be  the  ease  with  an  heir  or  exeenton»  does  not  sao^ 
esid'ihe'deceaasdaahia  representative  in  obitgations  eurreotand 
aaprselabla  ait  the  tkne  af  birdeatb,  bot  only  beoomea  liable,  under 
the  legatxpeaaky  of  hia  miecinidact,  fsr  all  the  debts  which  were 
aHaaHyMiaa  hf  and  ex^fiUe  from  the  deceased ;  Sitdr^  u  3.  Land 
f^'ifi,  M;.  120  i  EktmIu  \\u  L  i.  Even  in  regard  to  the  proper  re** 
presentatiaes,  they  have  never  been  held  liable  far  the:  malversations 
ef  <ia  pihsiipal'  uammitted  sabsequently  to  the  caationer'a  death, 

the  mlatiaoafy  #bligalioa  has-been  expscsalij.  ftfrtct^nd 
19  -Uniearsity  of  Qiamgimm.  Sir  J.  JdiUeiv  Idih  Natt^ 
I7M,  Jfer.  9104  \  Cswmimianera  of  Excise  v.  MiteheU,  16th  Jan« 


*  Mr  Ofdglwfiiig  disd  doting  (he  dependence  of  fbeection,  bis  repreaentatiYcs  were 
tbad  in  hie  rafmu 

roL.  XIV.  2  Y 
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&MHr.m%  17aS,  JEidhiee^  vote  Qtvtianeit,  Jio.  3';  ErtkiM,  ^^DM;>178lr 
^•^^■'  Mor.  9002;  Gardners.  Pearsons,  28th  NoK.liaiO^.EnA.  ii^Ltft 
BraBi9«r  mkI  ^^  "^^  '^^  vBemde«i  the  fiietorj  being  a  l»Dpojtiiy.  office^  >  it  cttn- 
Others.  ^  n^  \^.  \jjiid  that  the  iMuitiim  was  iBtended  ar  oaka^^.ta-cootiime 
Betotos^  :  ^'ioiiCe ior  » loBger  (period  than  tha  Iifetim^of  4he  caaiioiicr^  or 
Pleas.  dttctogAthe  tbirty-aiie  years  for  wfakh  Mr  Janifs  Bve^ 

nU^ck  to  Wd  the*  appatntment ;  vi.&J7th  Feb  I73Q;  firjeeu 
GflfkhM^  S5th  Jao.  IdSa 

2.  Assuming  the  obligation  to  be  so  Uoiitedf  die  medioAesa- 
cMeadU  of  the  present  action  does  not  wariwitdbcmeMagiu&Btibe 
defenders;:  it  is  libeUed  exokisi?eIy  on  an  JiJIeged  Jiahili^  krlhe 
whole  debt  vnaing  from  the  laetor's  iotromissioiisas'AtitibaexpiiijF 
of  the  feotory  in  18S6,  and  there  was  nojudieial  4amahd.&rdkma 
aa  lor  a  del»t  arising  in  1604*  In  so  frr  nbo.'aa.  tba  dahmiUf 
Breatnery.  is  ooncernedi  it  is  inomnpetenttafiod  him  li^d»le;iiadw 
diei  present  aotioa, — ^the  only  g^und  of  liabiEli}r>in^ted:tt  htiag 
▼iiinns  introBiissiony  while  he  was  not  a  idlioiis  inferomifitoiv  mraa 
]«tromiUer  at  all  with  his  father'^  anoeiBsaidn ;  .MaxiraU^;fl^  iiAardb 
1692,  Mor.Wn  ;  Bowers^  16th  Juae  imKM^nZlM^eGe^JF. 
a  lao^  aect.  2 ;  E wing's  Trustees  v.  Faiqohatsami^itli  Fek  1629; 
Ferguson  v^  M^Gaohen,  11th  Marah  lBBflF;>DittUe.«b  QutaDCi^ 
27th  Feb.  18289  Shaw's  Digest,  voce  Process,  Summons,  d73»  ^  seq^ 
The  plea  is  quite  untenable,  that  Mr  Breaaner  mast  be  Jbe|d  aafha> 
wimg  been  a  participator  in  the  vitiosM  iiitoomiasioa  of  .Ibe  faatnr 
for 'his  tutors,  in  respeet  of  his  bating  been  thereby  InaDafena;  JMh 
iii.  9. 54.  .    .  ,    ..'.  'J.J  H'.'-ri 

3.*  Assuming  the  eoinpeten<y  in  fibeLpeisafti acdon  ^of rtbd  ^bi^ 
fbcthe.amirant  ol  the  fiictor's  intromiariofia.^tbedfMii  ^of^barMi^ 
tiaiier,  aa the. whole  amonnt  due  under ;liieb0ad,.fttnraB!faeljn|piiidied 
byitbe  septennial  Umitalioiii .  TlKib«»d,.a8.iliostotdl'taianftyte 
ftbe.factory  subseqiiently  to  the;cai^ti6aer^4eath»  andthfen  faaalftf 
nto.  aa  obligation  for  the  arrears .aisUially!>inci3>ted.  and  dae\by*the. 
factor,  is  within  the  reason  of  the  li^lUfcati#n^iQttodAced.b]f.tbeJls-. 
tele,  and  therefbre  .haa  since  run  the  eourae  of  thai  ptori^plion. 
Siat.  1695,  c  5 ;  ErsL  iii.  7.  S8 ;  i.  L  49  and  53;  8  HwarrU  m 
SlatuBes,  690, 69 1,  et  seq. ;  fiorthwiofc,  4tfa  Feb.  1715,  Mnv  ll,fi06; 
Andetsoa,  25tfa  May  182L 

4.  The  claim  under  the  cao^nary  obligation  is  haired  1^  nogleci 
on  the  part  of  those  whose,  duty  it  was  to  attead  t»  the  Mainer  in 
which  die  faetor  peiformed  the  duties  of  his  v>fioa«  Tboagli  Iba  In*, 
tor  never  rendered  anaecount,  nor  lodged  any  6f  tha  .trvs^aaonias  in 
bank,  no  attention,  whatever  was  paid  to  his  maMgeoeat  dmiag 
the  whole  period  of  it  by  the  parties  on  whose  appUcalMi  im  bad 
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been  apptiattdi   Weir  v.  Hattdi^,  IStir  JbA.  1680;   PklDgle  v.  &Mt.  1839k. 
•RiJirlOdi  July  1834.  v,-V*^ 

5«  Any  cUnai>  for  atresif  due  by  tke  factor  at  the  ctntioDer's  ^^^^^ 
deitbiraseztnigiiiaheH  by. ths  ftictor^^fittba^qiieiit (yflymeols,  on  tkm  otbera. 
prinopleof  tbedMesof  Detain^,  1  SUrivai^  W5;  Simiion  v.  Cooke^  ]>^f^j^^* 
leM,  8  Afor.  588;  and  -Hottstoft  «k  SpieTg,  8  ^bdn  ^  <SAdd<7,  892.  Picas. 
At  least  the  defender^  are  eniilled  to  a  propdrtional  benefit  ktm 
these  indefioite  pajrments,  with  tb^  aif  eore  arking  after  tke  oau* 
tiMier^t  death ;  JErf&;  iti*  4.  & 

6»  But  the  defiettdera  are  not  ntioaslnlroniiClers  at  all,  ^ndtbere-^ 
faife  nor  liable  Jn  any  fmrt  of  the  auioiifit  of  arreart.  Mr  Greig'i 
iptmrnisaian  was  ki  optinn  fide^  and -be  had  aaoh  a  title  as  gave  fair 
gfoiidib  fo^  ity  aadvas,  at'alleventt,  sofflelebt  to  exclude  the  re*^ 
motest  idea  of  ftaad ;  EnL  tit.  9.'  8  and  52.  The  proceedings  wetn 
BiSst  r^gtalaty  and  the  fonn  of  oonfirmatton  only  was  neoessaiy  to 
lender  ids  right  of  lotromitsion  legally  complete ;  and  a  creditot 
cannot  avaii  himaelf  of  soch  protracted  delay  as  randeret  sucfa.eom* 
pfeluMi  amposaibie  where  the  bona  fides  of  the  intromitter  ie  nnim4 
ptacked;  maeb  Ies»  was  Mr  Bremner  a  ritious  iQtrointtter :  euck 
intrndiiirion  etumoli'take  pkee  witkoot  oodsent^  of  whichi  as  a  popily 
be  was  at  bis  fathex's  death  ide^mble  ;  JSnA.  iii*  &  90. ' 


The  pvrsuer  jrffttdMf— *Tha^  1.  the  canttonary  obligation  not  Pursuer's 
karmgbeefl  reoaHed,  eoiKinaed  in  force  till  the  termination  of  the  ^^^^ 
&dory,  and  renamed  as  effedoal  again^  the  estate  and  represen- 
tatiyes  of  the  cautioner  after  his  death,  as  during  hb  lifedmd  ;  I 
Bdts  Com.  866 ;  Commissioners  of  Excise  and  Erskine,  and  Uni* 
vanity  of  Glasgow,  ut  8opra«  Bat  wiiether  the  obligation  be  held 
te  have  tenniiiated  at  the  oaatioaeifs  death,  or  to  have  conctnoed 
tBIlhat  of  the  fimtor,  the  septennial  limitation  has  no  application  to 
the  ease;  IBeH^ComitSl^  368;  J.S.  1780,  §6and9;  stat.  1695^ 
e.5;  BnA.  iii*  7. 28^  and  i.  1.  53 ;  Moreland  t;.  Sprott,  4th  Dec. 
1829 ;  Ash  v.  Abdy,  3  Smam.  664. 

2*  There  is  no  gronnd  for  the  distinction  founded  on  by  the  de- 
fcndef%  Aat  vitious  intromitters  a!ire  not  subject  to  this  obligation, 
whatever  might  be  hefd  by  law  to  attach  for  it  to  the  proper  heirs 
and  representatives  of  the  deceased  cautioner;  Forbes,  )2th  June 
1888,  Ersk.  iii«  9.55,  ad  fin.;  Loch  v.  Menzies,  5th  Dec.  1729, 
l&wv  9864,  aid  Seuion  Papers.  And  the  defenders  have  so  placed 
tfaeoiselTB^  in  regard  to  'the  snecession  of  the  deceased,  by  their 
intcomiarieas^  as  to  be  recfionsible  for  the  debt  ckimed  by  the  pui^ 
mer,  andarisiag  from  the  express  obligation  of  the  party  with' 
whose  effeota  they  have  intiomitted.  The  acts  of  tutors  will  sub- 
ject their  pupils  in  the  liabilities  of  a  passive  title ;  Fraser  v.  Lord 
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Kerr  v. 
Brcmner  and 
Others. 

Pui«uer»* 
Pleas. 


^  Mar.  ias9.  Lov^t»  IStb  No7.  16799  Mar.  16^298 ;  Drunnffond  v. 

Heiri  7tb  Nov*  1704,  Mar*  16,320,  The.  pupil  m^^y  be  reptnsd 
on  tfae  head  of  mioorlty  and  lesion,  but  even  tkeo^  ooly  on  reit9- 
riog  to  the  extent  of  the  introjnini^ns  ^  Fergo^n  t;^  CampbeU, 
22d  July  16d0»  ilfon  9023;  MatbiesoR  o.  Mathieaon^  llUi  Feb. 
163 1 9  1  Brown's  Sup.  186;  Ratbv«n  v.  Hope^  Marcb  I68S»i  Jior. 
9030  ;  Taylors  in  Leith  v.  Denniatonea,  17iJi  Dec«  16tf».JI<flr. 
9001 ;  Ferguson  tn  Campbell^  3d  Nov.  l677fS  jBr9¥m*s  SujhlB^ 
The.  defeadei,  Mr  Breniner^  is  therefor^  ljah(e  for  tbe  debtMod 
obligations  of  his  father  in  quantum  lucratus  from  what  he  ref^mad 
fr9in  bis*  father^s  estate,  whether  before  or  ,aft^  f^f^pfJiftyu/rMr 
Oreigi  .again^  as  a  vitious  intromittfsr  with  the  ^it^e^m^^m  .efieel^ 
inqurred  an  universal  passive  title,  or^  atall  eveats»  wn^liitble  inlbe 
siuns  claimed^  as  his  actual  intromissioos  with  th^  deeeoaeiKa  ftwiis 
were  to  a  greater  extent  than  would  have  paid  his  whoLs- debts,  iiw 
eluding  tins  claim;  Cuninghmp  «.  3ell,  8M^  .Ff^b«  1937;  t^^^ 
Bruce,  Jani  1685,  Mar.  3858.  Th^re  is  mpt^ingw  the'^j«elM 
to  the  form  of  the  summons,  as  not  entitling. the^pqrsuaiFiodQfiei 
against  the  defenders.  In  an  action  on  the  passive  litlef^  U^^foki 
competent  to  restrict  the  libel,  and.  follow,  it 4mt.iig!ailistrt)ie  iiiM^ 
mitter  in  quantum  lucratus  only;  -Maxwell,  nt  sufj^^n^^BvffWlii 

ICth  July  1671,  Afor.  2784.  .     ,    - , '•     - 

(  3.  The  claim  is  not  barred  by  mora  or  oegleclkj;  MaqtuggjartHi 
Watson,  16th  April  1835,  I  Shaw  f  Ma^bifn^  659.  jA^  is^lbsit 
any  room  for  tbe  plea,  that  the  bf^anqey  9«»^  «ti8()^  WM.eiMi** 
guished  by  subsequent  payments,  or  dipiinifdied  thfit^y^U^-Mft^-^Mp 


opinion  of 

Consulted 

Judges. 


t^nt^  . 


J,.,-  f 


The  follow] og  opinion  was  returned^  dfAWO  hg.  Lof^  Cf^^fymm, 
and  subscribed  by  Lords  President^  GiUies^  Mach^nsff^  iFuUffoUm, 
Uoncreiffy  Jeffrey^  Cochburn  and  Cuni^gbme:    ,     ^    .^,    .,  .,. ,,. 

, Without  resuming  the  facts  of  (he  qase,,  or.  the.proce^4iMS  et^iar 
in  this  Court  or  in  the  House  of  Lords,  we  prQcee4.,U>  ^sw^  the 
questions  proposed  in  tbe  remit ;  .... 

1.  The  opinion  of  tbe  Court  is  directed  to  be  t^ken  ^  on  the 
f  question  of  the  septennial  prescription.*^  The  ap,t^L^9^.i^.^J]v 
which  that  prescription  was  introducec^  prorid^s^  </n|Mt  no>iM^ 

*  binding  and  engaging  for  hereafter,  in  any  bond  oi;  fpnfj^«t  bt 

*  sums  of  money,  shall  be  bojund  for  the  8aid.8iipi^,f<^^lpii0fir^tijb» 

*  seven  years  after  the  date  of  the  bond.*  It  is .  ni^Qi)f(^  tha^fhjt 
act  cannot  apply  to  a  bond  of  caution  granted  for  the  ^iVVnl  tyf »- 
cise  of  an  office,  because  at  the  date  of  the  bond  t^.^pkjap|pM|i$« 
sum  due.  Tbe  bond  is  not  granted  for  money  at  aUJi  but  t^asofre 
the  performance  of  the  officer's  duties ;  and  thoiigb  b^  mat^eiia* 
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Mi  M  ne^HfHiAi^  gfire  rise  to  a  ckim  of  damliges,  Which  comes  6  Mar  is^. 
to  bt  esfiVtiated  in  money,  the  obligation  of  the  principaT  in  its  na-    ^^^'^V^ 
tore  is  porety  adfactitdt  prsestandtim.     Fuhherj  the  Hmitatibh  ot^^^l'^^  ^^ 
the  right  of  adtfobeannofbe  restricted  to  a  period  of  seven  y^^rs  -Othen. 
fnmi  the  date  of  the  bohd;  because  the  oflSce,  a^  in  this  ease,  may  q^^^  ^f  . 
be  of  indrftfitfe-  fendd^ttee,  and  may  e^ist  for  half  a  century; '  Ac-  Coniutted 
wrtiajfly,  the  "pofht'iiB  no  longer^open  for  discussion,  having'been  ^"^8«^ 
tkeided'a^eariy'kirtke  6&8e  of  Fleet,  Jan.  5.  1709;  and  it  i^  1a!d 
AhTB  iss  sei&ed  lair  by  aR  the  authorities  since  the  date  of  thai  d^« 
liOeA,'  ■•"•""' 

Thu  Aifenders  try  td  evade  the  rule  in  this  way.  They  say  t^at 
Ik  isflfatioitftrjr  obligation  of  Hugh'Bremner  the  elder  ended -by'his 
4itSk  fai  1604 ;  that  the  suion  which  was  due  in'  consequence  of  the 
^etMWMftttrotaissions  might  then  have  been  ascertained;  and  that 
aii  obligAtbi^  as  for  a  Rqnid  sum  ought  in  equity  to  be  held  as  com* 
ttMrihgilt^titat  period^  and  subject  to  the  septennial  presoription 
tltef HMTKlSL  ■  W^  are  of  opinion,  for  reasons  which  will  be  imme- 
dHWfy'Aated,  that  the  obligation  of  the  cautioner  did  not  end  by 
hb^Aeifthf,  biHf  i^af  t!rtinsm1tted  against  his  representatives.  Further, 
rfMiigh 'it 'Ud  ended,  which  might  have  been  the  case  if  hrs  re- 
^^^MMati^itt^ftad'Wrthdhiwn  from  the  suretyship,  which,  like  himir 
lel^  they  were  entitled  to  do,  the  debt  Was  not  then  liquidated,  nor 
sli)«ilMi)ft^taa(fe  to  do  so,  before  the  present  action  Was  raised* 
fjMf,  yh!(kau^*\he  debt  bad  been  liquidated  at  that  time,  a^  no 
liM^^Nlfitf  wdt  granted  for  the  sum,  from  the  date  of  which  the 
uiViittlty"of  ll)^  septennial  preseription  could  commence,  there  is  no 
room  for  the  operation  of  the  statute.  If  the  cautioner  or  his  re* 
presentatives  had  wished  to  have  the  benefit  of  the  act  1695|  the 
cMhhrilrhich  ^ey  ought  to  have  followed  viras  obvious.  Iney 
•iilght  to'4iave  intimated  that  they  withdrew  their  security — a  sei^ 
dement  of  aecouots  would  then  have  taken  place — the  sum  for 
wVMi  tbe'iactpr  was  liable  would  have  been  ascertained  ;  and  for 
Aiit  s|y^clBb  srutti  be  and  his  cautioners  should  have  granted  a  bond, 
la  that  way,  the  original  obligation  would  have  been  eztmguislied 
Bjf^nKVatiori,  andthat  which  was  substituted  in  its  room  would  have 
hKeii'^vdid  for' seven  years  only  from  its  date.  But  the  present  ac- 
fSl^Hi^ixA\Uirely  laid  oil  the  original  bond  to  execute  the  office^ 
dilicttelUit  hi  laid  oA  no  other  ground, — ^a  bond  incapable  of  suf- 
fliAg 'lU^wbkieiitfiltf  prescription,  and  the  amount  of  liability  under 
ithftB^-Af  ^tf'jf^t' undetermined.  The  cases  of  Anderson  and 
MoJ^efaUA^^tt^  li^iicV^he  defenders  have  referred,  give  no  counte- 
MDtiee  tii^^fa^^i'gufifa^^t  In  Anderson^s  ease,  the  cautioner  was 
bottbd^fili^  iH^  payment  of  a  specific  sum,  due  under  a  composition- 
cmtntrety^'aacl  for  nothing  more — an  obligation  which  falls  expressly 
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A  M^r.  1839.  uadef  the  wordd  of  the  slatote ;  and  the  case  of  MomUui^  did  iwt 

^'•V*^    relate  t»  llie  aeptenoial  presoription  at  all. 
Bremotr  aad       ^  anairer  to  die  first  quesdoOy  therefore,  we  are  dearly  of 
Others.  Opinion,  that  the  claim  of  the  pursuer  is  Mt  extinguished  by  Tiitue 

OpMottof*    of  the  aet  1695, 
CoDBuh«d  !2.  The  ofirinioii  of  the  Court  is  directed  to  be  tslceti  ^  oa  tlie 

^^  '  question  of  the  several  liabilities  of  Hngit  Breantie*  th^  yftuogvr, 

<  Grace  Sanderson,  and  Thonvta  SandeHton,  and  the  Md  Alezaader 
^  Greig,  deceased,  both  in  respect  of  and  assunring  the  IkMKty  of 

*  the  late  Hugh  Bremner,  to  be  as  found  by  the  said  interlociH 

<  tor  of  the  6th  of  July  1882,  and  in  any  other  respect,  regard  be- 
^  ing  bad  to  the  statement  of  the  respondent's  counsel  at  the  bar  of 
^  thb  House,  that  Hugh  Bremner  the  younger  ims  fiable  for  tbe 
^  monies  received  by  him,  after  attaining  twenty-one  years  ef  age^ 

<  from  the  estate  and  effects  of  Hugh  Bremner  the  elder/ 

It  will  be  observed,  that  Grace  Sanderson  and  Thomas  SaBde^ 
son  were  called  as  defenders  merely  pro  forma,  and  have  longdnce 
been  assoilzied  by  a  final  interlocutor.  It  is  unheoteary,  <herfr* 
fore,  to  say  any  thing  of  their  liabilities. 

Whether  the  statement  of  the  pursuer^s  counsel  at  the  bar  of  the 
House  of  Lords  implied  an  admission  that  Hugh  Bremner  the 
younger  was  liable  no  farther  than  for  die  monies  received  by  Msi 
after  attaining  the  age  of  twenty-one  years,  it  is  for  their  Lor^ 
ships  to  judge,  as  the  minute  given  in  by  the  pui^uet^a  counsel-v 
sot  before  us.    We  shall  assume  that  no  such  admission  Mk^made. 

With  regard  to  Hugh  Brenmer  the  younger,  the  fiivt  poiart;  1m 
consideration  is.  Whether  the  cautionary  bbUgation  oudertafteii  by 
ilia  father  ended  at  his  father^  death  ?  We  'are  of  opinioii  that  it 
did  not,  hot  that  it  was  transmitted  against  his  representatives 
Th«  words  of  the  bond  itself  appear  to  os  conclusive  bpon  tUi 
poittt    The  faotor,  and  Hugh  Bremner  the  elder,  his  catitioaer, 

<  bind  aad  oblige  us,  jointly  and  severalty,  &ur  iieirs^  eieeniuf^  ad 

*  mtoe$86r$  w/unmoeter^  that  I,  the  said  James  Bremner^'  sliail  do 
^  exact  dt%ence  in  performing  my  duty  as  focto^  loco  tutorisfore» 

<  said.' 

Further,  it  is  a  genemi  role  in  the  hiw  of  Scotland,  Aal  all  ob- 
ligations undertaken  or  incurred  by  the  ancestor  transmii  agsfast 
his  representatives.  There  are  some  exceptaoos  to  that  rtde ;  for 
example,  penal  actions  do  not  transmit,  unless  there  has  been  Btis> 
contestation  in  the  lifetime  of  the  ancestor*  There  mre  ^en 
which  it  is  unnecessary  to  mention,  because  they  havo  nb  ooiiiiee- 
tion  with  the  present  case.  Under  the  term  obligatbn  are  eooipre* 
bended  not  only  pore  debts,  that  is,  snnib  of  money  diieaad pay- 
—  able  at  the  ancestor's  death,  but  future  and  cOntbgeot  debts ;  also 
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^  KmImm  or  Jiabilitm  to  wfaicli  be  is  wbjeei,  either  as  prijidfiel  «  M«r.  I8S9. 
or  cantioner.     In  the  case  of  heirs  and  exeeuiiws,  properly  so    ^^y^*^ 
«IM|  the  ttxtMt  of  the  obligatioo  so  Cransniitted  is  w  may  be  ^^  ^^ 
Uoiite4;  IsCfif  th^  beir  eftlers  cum  beneicb  inrentarif,  or  if  the  exe*^  otber«« 
cutor  is  regularly  confirmedi  neither  is  boand  beyond  the  amount  Qpj^„  ^ 
of  the  inv(«Moryw    Bat- if  these  preoaations  have  been  n^f^leeted,  ConwiuMl 
ibejfepteasiitiiioiiistnaSyeriaL  and  unlimited*  "  ^^ 

To  get  4^t-^Hj^  jespOBsiUlity^  which  the  ei^re^s  iporda  of 
-the  beodof  leaafcioim  as  well  as  the  general  principle  of  tbe^blP^  of 
sptftfsssiwi  imposed  npoa  him,  Mr  Bremnor  junior  has'resorted  to 
«irloiie.plea9»  all  of  whichf  }n  oar  opinion,  are  gron^idless. 

He  m«otaiiis»  jtbat  an  obligation  undertaken  by  the  caationer 
Cir  the  p«[lbtmanoe  of  an  office  is  one  out  of  whicb  BO  ebim 
arises^  nattt  a  Tiolatiaft  of  the  doty  has  been  comOEutted ;  and  as 
there  was-  90  Tiohition  0^  doty  in  this  ease  before  the  death  of  the 
ssalioiieEi  4h^t«  ipss  no  obligation  then  existing  which  eoald  tians- 
CBAtagMist  1^  ropreseotatiFes*  In  support  of  this  plea,  passsges 
aie.isito<t*ftoiB  StiMrand  Erskine,  in  which  it  is  said  that  oondi- 
tiooal  obligations  are  bat  ohtigatioas  in  hope,  and  do  not  begin  lo 
ohlJg^' jOfitiL  the  condition  exists* 

..  Tbf  lObrloun  aniwier  is,  that  the  defender  ia  bore  coafouiMUilg 
ihe  eonaeqiienoe  0^  an  oUigatioo  with  the  objigation  itself.  The 
#aatk>nju;  for  the  performance  of  an  oflBee  cannot  be  called  upon  to 
fay  any  t|iif^  jintil  tho  dn^es  of  the  office  haye  been  neglected  or 
tiannpypsed».  B4t  the  obligation  to  pay  when  that  contSagency 
Slisei^  existn  fron  .the  date  of*  his  b^nd.  The  responsibility  is  un- 
deitskon  at  that  tiiae,  and  it  is  that  responsibility  which  transowts 
firoB^  tha.aooestor  to  htsTepresentatives.  Accordingly,  4here  ia iMM 
only  .no  aathority  to  be  found  in  the  books,  that  obligations  :of  this 
idad  do  not  Btapui,  in  jrespeot  of  transmission,  in  the  same  aitoalToti 
with,  every  oithe^  species  of  obligation,  but  there  is  a  long  and  no- 
iaterrupted. series  ofdepimons  by  which  the  reverse  is  estabUshed; 

The  citations  frpm  Stair  and  Erskinoi  to  which  the  defenders 
ffa(or»  ar^  .plainly  m99ppU^  Both  authors,  in  the  passages  quoted, 
are  treating  of  the  incompetency  of  raising  the  diligence  of  inhibi- 
tion upon  coatiDgent  debtSi  and  they  state  what  in  the  ordinary 
osso  is  OMtfaifost,  ,that  it  would  be  inconsistent  with  equity  to  place 
the  heritable  property  of  a  eontingent  debtor  under  an  embargo, 
and  to  deprive  him  of  the  use  of  it  for  an  indefinite  period,  while 
it  was  yet  unoertain  whether  he  would  ever  have  any  thing  to  pay 
to  -his  <co«t^ont  creditor*  Accordingly,  inhibition  is  always  re- 
oaUed-ii^s^oh  nircnmstances,  unless  the  debtor  is  bankrupt  or  ver- 
geas  ad  ioopuun;  bat  althoogh  a  contingent  debt  is,  in  the  general 
ODKi  not  a  good  ground  for  that  diligence,  there  is  no  veasoo  why 
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Btwam.wd       I^  >^  uDnecesaary  to  detail  all  the  pmcedtitteMipQO  An  fmaki 
OtbeiTB.  Tbayar^'fltaieii  at  great  ldngUiinf.tbe*pleadyttigS'}foil<tliepiiiibie^ 

OpMonof      W4  ire>  tblnlL  that  tbe  defendartT  afiCeippt  40^  aKpiaimiheiia'ilMraf 
Coiiquitcd       hts  iM^ataninMtly  uAsuoeefwfaL    We  diMiwAver^Uummmroillmtt 
"  *^"         oasea-ia  tbe  seqiiei.    ..  -v/  «;'»i  -w  .•'";>', -r 

Jt-ttppears  ffom  what  paaaed  m.tb0  Hoaae»«f:Iiflrd%!tJkat'lh8  da- 
fend^m^io  aid  of  hU  argomeati  bad  vafarfad-ta  aiinuiii%<that«epmi* 
aotttatidn  in  faoireaUe  g^ods  i^opkaoiwii  in  tfaar  lairipifiSfnilehdi 
Tber^  i»  iodeed  sttch.ia  niaxaav  but  it  is  ealiralyjfbraigiD'ip^Aft 
inatJbef.aatr  oader.  <eon«ideralian*  Wbfarwe  s&y  Afaat-jllifirii  ]i;na 
repB9seataUoiiin  aiov^ablee,  w0fDeaa  that 'alueoeaiiDttiioTiMvviUM 
proceadi  per  capita^  audiK»ta$Tio  heritage  partatttpea^'.  llmjWfm 
has  thrae  daugbtesa,  and  aae  of  tb60  pxadeeeaa^  hioif  karaig'i 
child,  tha  -child  conies  iato  bla  notbaifs  plaee^  aod  gietft  iheiMw 
■bafa  of  ibe  heritage  aa  bis  meldbet  would  bsve^bad,  .  Lifia  oMao 
io  iBoveablea.  In  the  case  put»  the  two  autidving  daagbaara^mmU 
be  the  only  execntare,  while  the  ahild  of  the  pnadaaaaaiDg  dai|jhi>a 
woaldtakfiioibing;  oM»  state  H  in  the  aptiqoateAfcttt  p^ufknmm 
lao^wga.-oC  fiit  Tbomas.  Hapa»>  /'Afw<v.fVi^iilioi5»i.p»(JiBS,)> f.b 
vteataiaaa^  pan  est  jas  repreesentattdit  as  tbana-a»>iollliida4iarf*be^ 
tillage  I  but.  the  MUraali  in  degtfoe  of  kimifad  attl*ddteialt  l>thciil 
f  of  .a.furlbef  dt^grae^albtfit  mora  neai  ffnaadvaiioetaaioaBiai  l^itiads 
^.miAktfU»g^\  fbit.in  b(?i:i4age  tliarais  jaa  aapfttaeatandi,  anlrthe 
^aon*  oya^  ito*  baa  the  saaae .place  or  rigbt'^«*^tbaiciialbar/iHHl; 
^fimu  io  testattenist  the  faliief-lMraftber.or  feibeihsnitefr  hUI  friBctatla 
tM\  tb^.bre4iiifn.«ad'aiat€!iaVbaiMiB^  andtvill  baterdbe)aald>bltorfl 
5(if  tba  exooatRy ;'  b«t  nebUa  tbe.«acaaM0N«af<flba  aiK^ittittidDliiol 
s^maaAtbiin> actively j  ibai  is  ^8^t>are)«ioiiietrtitkd^aaiWairighti 
atid  piiivileg^%..no(U#g  is  aioro  cavlain.^lhaa  Am  lhay:>iaprttiBt 
biDri  passwraly^,  0V| «»  other  wards^tare  raapaoaible.fiirtJMa^abia  aid 
Iblbil^tiita*  ■*        •<  •>*•■' 

.JBaiC.tba  sma  plea 4>a.iab^h.Mr:B9eia«tff  raliea}ii^<^tlMt3ie  ia,iiQ|t 
aoD^^  la  beaubjecbad  a^  tbe.bair  ee  a«ectttt)r.ofJua4atfiei^>bdtM 
.Ibe)pa98tfr#  tUla  ai  nilk^m  iairooaisami  wilb  bialiliibeifafafllaaao:iie 
lafl^tf^uwi  ibattwb^recjAay.ba.tba  aaaa^r  tabeMnsrattAtiiaaaM^ 
Yitiow  ipt^iiEdfttaf  is  liable  only.  laa.cWbla  payable  In^theJe^ 
.at. the p^fiied: of  bi^ <leai(h»aiid  be  aaptt lihal iteiMn^vai 
payaW^raAw  his  faub^  died,,  bad»iiaaiikei^ibadi)beteT«lahialillaD 
of  duty  by  tbo:  jttdioi^l  ^bi«e«  alr^M.c)ifte}r^lbai'al^iigb'»if«faaiit 
apd  Jiu^raalable  ubl^jatioa.i]^  tiiaaamlt  agaiaal'jkiwtiaisi  ^auwtfww^ 
there  is  .jio  aM(boriiyt  for  b^dipg  4bal  it  lia—aiiia»  afgaiaal-  nitrnm 
iHtromilUr^  a^dthat  the  wards  of*  the.  bondby  wbi^  bia  kfkM 
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imjfmetfiAeAoLtiilbmmffHMigg^  tiM'Joilly*)«fMO'MmMlf^<bMcMr  S'liiUr.  1689. 
hein,  executors  and  successors,  4o«s  liot^^oomprslfiMdttbos^  wb^     K^^m^^ 
al^Mdimi  tldf tpanife'iathM  ^">  r     ■  •^    :      g^^;^ 

iWa'frtii>f'dpii9sii^;t^r  itotioile  of'tb^^  Otben. 

hmdeii-  U  wtnsa  dmt'ditt  Nubiliiy  ^fk  viti>dusMirotnltlbf'h  tiift  ^^^  ct 
CHMliy  cooMBttfitshrfr 'witli  that*  of  dii*«xetttiCefr.     E^df'tfMiiiptet  ^^s  Consiihed 
this  paasive  title  was  introduced  for  the  protection  itf'-cnMis^rs,- it      e^        • 
i»tio6<Afiaklh)d  t04dMie«S4  '  On^that'gtvttiid,  li^tess/wrtWidlen 
fflcrfiotiiibMppiwalygrfltultstos,  tatiiMC«kaibefiaf}|>by  iiy'Mi^eikir 
iHitkn  &0ahek  jvsreiicM^'^r  ohHdrcffi'for  tiMirlegltliii,' beoaose' 
tfaii)r<ar0.Qot"cr^itDfai'»but  faeid't»  have  joint  tigbta  in  'thfe  «stat^ 
if . the doMaisBd. wMir  hivnspvetoDtatMs;  bttti-ki  othttr  i^aptfeM^-a 
iKiMB^fgtroiiiitDMTStMrii  itt  Iha  sanwe  relalkm'^ocredi tors- tMi< ait 
SBBttotof  iuneonlffiaed'    it  is  true  tbaf  botii  Stair  and  '£«6kme  uia 
Ibe«ivp9tesi«in^  Ibait'^ntioas'  imroniitters  are  liaUe  io  solidum  fbr  Ihd 
Ateof  Ibe  defliuet;  hot  it  urill  bo  o(werf«d,  tlMCtbe  term  <  debt* 
at  ttdieanftj  thehe  passage  4ci  ks  woM  extenshrcf  =S4^tise,  ooiAp^ehewd* 
iilgogolioiiljptdebta'doe,  and  prctttabld  iit  the  death  of  the  aabeaior, 
bMsHoibligaifoisjmd  Kebltities  whatever.     It  bag  tito  same  %ignU 
fiHitiav«a  la  ilia  BmiiAn  law.  *  Hoc  verbum  debiift  omnetn  om- 
*^hiaa4»t{oii9m  eotnprebevdof^  ilitriHgitur;  ^e  cMHsi  sivabM^ 
<^iii^aito*fidaio0iiioiissi^i«fiafStftfa^       fDe  Vtsi^biSif^^nti^^f 
miiaS^BuAFMiefMpimihiTWt.}    Therefore,  MrBell,/Omi; 
iit6il9)  sskk>si»otwnraotWBSS^:sa)'s»  «  Wbtoe^^f  Mf  dae  btfviag 
^^fites  4d(fttae  <eAtm  aad  nmiiMiUe  ^«Me  bt  A  p«fiM>>l«tei«itied 
f  iaahmtemaUy'ttdiea  poneaiion  o(;  and  interm^ddks  with  those 
^tteidi^  ^iha  lairJiifets*  a  aniveMftl  reaponttMlitf  frMs  the  u^osu* 
^rfnttftdkitraiiiarioo/'-  'Itt^tnayiM  added/Cbat  tiear^f  two  centuries 
md  M^.faatf  imva  eiiiptoediiin^iV'wtti  settled  ffttbe  IstrofSeeitlaiic^ 
dili(i]ifejqfBa*tioM  wkh  'SrsdboMr  tbdiibilitiijs  of  the  vitieM  tath«>* 
lBili«r^ase'4»  esinMii^o  as  those  of  life  ekeeM^r^  whiia  be  has  ntrt 
IhapMitericni  #bidtf««iHBftraMtion  diriy  eitpeded  givt»  Ho titfe  lat- 
ter.   *  Ante  banc  coniiriDatioDein,'  (says  Craig,  lib.  ii.  ^g^  17, 
f>8,^i  ^£  !94  <Haioroni  iidmtiiiitratidni ■  oommiseoent  unfversalis  torn 
i^dididtiarikifitondsAory'foi'OUtiiqve  nob  aiiiias  <{iiam  !vr  verun  eMeu- 
^llfarefliMinea  aett^aM  (90»pe«iint  t  ipse  tanien  ag^e  non  poterit^ 
'ndttwmiia  eaMeaiiweii»terit«Dfiftt*diMtia'^-^-^1wqiie  exeeutov  tiofaea 
*^m^m^  ]ii«»i»odssA«09'iiMi«ii  faoti:  bief  la  MAidam  pro'  debitis 
fttortdhaiis  tMesaiv'tlte  tiintianft  pvoi  vii^ibiis  fa«sr^ditatSs  t^aetur/ 
^  ^fSkBH^toi»'hmiugiAawiftiQ  pro>re  that  th^  tmasttissioa  of 
•praspacftw^Mittimky  Mii^lMivn-'^gaiiMt  the  beir  and  executors 
•f  tk»mmimiat  iM$mi  ftaldly  f^Mi  fk<r  cfraHttstaace,  that  it  is  im*- 
1Mi«4iiirinEpaes»tMttriD'the'btad'«f  iMIitioo)  the  principal  binding 
Mt  only  bittisetfy  but  his  heirsj  executors  and  successors,  tries  to 
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5  Mar.  idw.  escap6  apon  the  plea,  that  he,  as  a  vitwos  .ii^romitteF,  ia^aekhcr 
heir,  executor  nor  sitoceMor,  and  therefore  ooi  felUog'  under  tk 
words  of  the  bond*  Bat  this  pretence  is  tifiguiariy  anfofitunale; 
for  vfe  are  told  by  the  author  kst  quoted^  thai  the  terat;  swacetmi 
in  such  obligations,  applies  especi^iy  to  intromtttevs.  Speakii)| 
of  adjudication  as  a  depending  action,  he  says,  (lib.  iii*.di^  2,  f  7,) 

<  Itaque  si  alterins  persona  norte,  yel  rebelliooe^  vei juris. oessisis 

<  mntata  sit,  et  actionem  vel  hasres,  vel  execator,  Tel  sneomor, 

<  (qnem  ivtrouib90rmm.  dieinus,)  yel  qoilibet  -alias. {Nurticelani 

*  successor,  qui  jus  actionis  nactus  fuerit  ex  eft-  seslentii^  veiitsd 

*  aclioBem  procedere  non  potest^^  &&     - 
If  an  express  obligation,  therefore,  were  reqnisite,  wfaidi  we  do 

not  consider  it  to  be,  it  is  clear  that  Hugh  Bremuer  the  elder,  nm- 
der  the  de^gnation  of  successors,  imposed  an  obligation  on  vitiow 
intromitters,  as  well  as  erery  other  species  of  successor  not  iadadd 
in  the  terms  heir  and  execator. 

But  it  is  further  pleaded,  in  point  effect,  that  thedef^oderi  Hugh 
Bremner  the  younger,  is  not  to  be  iheU  «b  a  Titious  introautter. 
Gertaifliy  there  woald  be  room  -for  that  infereaee^  if  liis  intromissiea 
had  been  confined  to  the  adranoes  made  to  him  out  ef  the  ^tats 
before  he  attained  the  age  of  fourteen  years* 

No  pnpil  can  be  a  vitioas  intromitter,  because  such  intromissiea 
is  a  delinquency  which  a  pupil  is  incapable  of  c^MnmitUng.  A  de- 
fence of  somewhat  the  same  nature  might  have  been  likrged  alsc^  i(  (he 
intromission  had  taken  place  during  the  defender's' minority';  &r 
though  he  would  thereby  have  been  rendered  liable  in  th^  fiis^  in- 
stance, he  might  have  obtained  relief  by  a,  restitutio  in  integtoa 
raised  during  his  minority,  or  the  qoadriennium  utile  iKhich  followed 
it.  In  both  cases  his  liability  could  not  have  extended  further  than 
in  quantum  lucratus  fuit.  But  neither  of  these  pleas  is  suppoilted 
by  die  fact.  The  intromission  of  his  guardian,  of  which  he  had 
the  benefit,  was  neither  confined  to  his  pupiUarity  nor  minority: 
jio  action  of  reduction  or  restitution  was  brought. within  ^  anoi 
utiles;  and  what  is  of  still  mitre  importance,  it  appears  from  Mr 
•<}reig's  accounts,  that  the  intromission  was  continued  by  the  de-. 
fender  Bremner  himself,  for  several  years  after,  he  bmi  attained 
majority.  He  took  benefit  from  his  father's  succession  to  th^  amMat 
of  L.1511  :  15  :  4;  part  of  that  was  board,  at  the  rate  odf  UfOper 
annam,  for  the  period  of  twenty-four  years,  during  three  yean  at 
least  of  which  period,  therefore,  he  was  of  age.  In  the  yjears  1823^ 
1824  and  18S5,  after  he  bad  attained  majority^  he  reeeived  unrlj 
L.900  from  his  foitber's  estate.  As  an  intromitter,  t}ierefef^  of 
full  age,  he  neither  was  nor  could  be  restored  against  his  own 
acts,  and  he  is  in  exactly  the  same  utuation  as  if  he  had  been 
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iiMf|Mr  at  his  fadier^  deatfc.     Neither  is  there  the  sltghtest  pre-  5  Mar.  1839. 
teoce  for  pleading  a  oolouiable  tide^on  the  ground  that  Mr  Greig,  i^^"^*'^^*^^ 
from  whom  he  reeetred  these  suoas  oat  of  his  father's  estate,  had  Bremner  aod 
been  his  tirtoi^  and  ourator ;  for  Mr  Greig's  introtmssbns  did  not  ^^^^ 
nefely  proceed  from  his  offce  of  tutor  or  oorator,  but  the  defender,  Opiaion  of 
Bremoer,  granted  also  a  oommissioii  to  Mr  Greig  to  uplift  the  whole  ^o°^^t^ 
estate^  ftiods  and-  effects  of  bis  lather,  an  act  against  which  he  never 
aoQgbt  or  obtained  resdtudon*     This,  therefore,  is  a  manifest  tease 
rfiatroaissidn  fay  a  person  of  full  age,  and  which  inferred  a  uni- 
f ersaS  te|>resentati6B« 

There  are  ^^ther  pleas  on  the  part  of  Mr  Bremner,  to  whidi  it 
18  scarcely  neoeSMiy  to  adTcrt  Thus  we  are  of  opinion  that  the 
ekim  against  the  defcnders  is  not  barred  by  mora  or  neglect*  The 
hmatic  could  not  call  the  pailisa  to  account,  and  it  is  not  clear  that 
toy  of  her  relations  had  either  tide  nr  Interest  to  do  so.  The  case 
18  atti^ether  different  from  that  of  a  jodicid  h/bUxr  in  a  process  of 
aeqaestration,  or  ranking  and  sale,  acting  for  behoof  of  a  body  of 
srecBtors,  and  under  their  control.  It  is  their  duty  to  see  that  the 
fiwtor  exeeutes  his  office  correctly ;  and  if  they  neglect  to  do  so  for 
a  long  period,  or  abandon  it  altogether,  it  is  possible  the  cau- 
tioner may  have  grounds  for  pleading  a  personal  exception  against 
Aem.     It  is  otherwise  with  the  judicial  fiictor  of  a  Innatic. 

StIU  lose  is  there  room*  to  argue  that  the  balance  due  on  the  fac« 
torial  aceoants  at  the'  cautSotier's  death  was  extingiiiehed  by  subse* 
qaknt']teryiiie«lts.  The  balance  doe  in  1804  went  on  from  year  to 
yeaiPiiibreasing. 

E^ttklly  unavailing  are  the  objections  of  the  defenders  to  the 
fertti  of  the  action.  They  say  that  Hugh  Bremner  the  younger 
Tohmtatily  undertook  the  obligation  of  cautioner  at  his  father^s 
death,  becattse  he  did  not  withdraw  from  it,  whidi  he-  had  a  right 
ts  do,  and  therefore  the  summons  pught  not  to  have  been  laid  on 
the  passive  title  of  vHions  intromission,  but  on  the  ground  that  he 
was  lueratus  by  the  succession.  We  are'  of  opinion  that  the  do* 
fender,  Bremner,  was  a  vitious  intromitter ;  that  the  summons  was 
correctly  laid  imi  that  title,  and  could  be  laid  on  no  other  ground, 
for  it  was  in  consequence  of  his  intromission  alone  that  he  became 
BaUe  for  his  ftither's  obligation  as  cautioner,  and  exactly  to  the 
same  extent  as  his  father  was  Ibble ;  and  that  the  restriction  of  the 
daim,  (assuming  it  to  have  been  restricted,)  whether  by  the  consent 
of  the  pniBuer,  or  on  some  equitable  consideration,  is  no  impeach* 
mentof  the  competency  or  oorreotness  of  the  summons. 

With  regard  to  authorities,  it  is  enough  to  refer  to:  Mr  Bell, 
(i«  862,  et  seq.)  who  has  collected  the  substance  of  them,  as  appli- 
cable both  to  caution  for  the  performance  of  an  office,  and  for  a 
eash-aecoont  to  a  bank.     He  states,  that  in  both  the  obligation 
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^;;^„a  thaongSnia i>bUgalito. 

Otbersi 

Opinion  of 

Consulted 

Judges, 


Opinion  of 
Court, 


The  case  of  the  Commissianere  of  Bmfae  v.  MKdE^,^(98i^^. 
17d«3t)  is  a  direct  precedent.  A  person 'bad' 4iirttKfd-^^  fabetie 
duties,  and  quoad  hoc  was  an  excise  eflieer.  The  %eiir*^^fflirWtt* 
tMMseriias  found  Hable  fn  #hat  fell'dde  after  ¥ke  eaiitKMrli'd^tli. 
The  tack  endured  for  «fex«yMrs,  a^d  a  46^  Whi' itiM^  Mtm%k 
the  Bench,  whether  the  decision  would  have  been  the  same  if  tbe 
offitfer  had  been  removable  at  pleasure.  Whetber.  that  d^obi  was 
well  founded  or  not  is  of  no  consequence  here,  for  the  judicial 
fiictor  was  not  removable  at  pleasure.  His  office  continued  dll  the 
lunatic's  death  or  reconvaleacencc,  and  he  could  not  be  removed 
but  for  misconduct 

Equally  conclusive  is  the  case  of  Erskine,  (Dec.  22.  17S9.) 
The  obligation  is  said  to  biki^  been  dimeted  against  the  cautiooer 
and  bis  heirs,  though  that  is  not  expressly  stated  in  the  report 
Bu^/if  it  wasisoyihe  same  circumstance  occurs  in  tKia^ -^ast^^'for 
the  cautioner  binds  himself,  his  heirs,  executors  and  suceessois; 
and  we  have  seen  that  aftyiblromitter,  t)y-the  law  of  Scotland,  re* 
presents  the  defunct  as  univeiteily  as  either  heir  or  executor,  and 
that  the  term  successor  ia  pe^ttliarly  appUcaUe  to  him. 

A  third  precedent  is  the  case  of  the  University  of  Glasgow 
V.  Hk  WiUiam^Maieri  (^Mavw  la  1790,)  wbkH  Is  ^tmr id -ifiij 
materia)  droumslance  idMtieaivWitb  tbe  present,  holding, 'Sii  we 
bave  jmt  mmtiMed,  a.  vitiova  iptroaiittor  te^  b^  n  M«scettdriitad 
universal  representative;  '       .       .   .\.    .vft.^b»v>y'^\> 

^  G'ardicf  cila«ioir.is.unneceasai(y^  ^  "Shf^ti  bi  noi^  oi)^^f)i«eil&ifert  rf 

TbekteMr  Greig,  asa^vidioMii^Mniiller,  wasih^t^ 
dicament  as  Mr  Bnsmner  tba^y^unger^ with  thJeeaceetitioil^-tiibtlie 
was  of  full  age  when  his  intromission  commenced* 

.Tibmrfosd^  ufK>«.a  fevieir  of  ibd  i»h)>)e  oase^#e4iV^^i^iiiA^ 
thal^bolii^d^ttAefffaalre^diAveni^ttablcni^^  Wtible  Om^mVf 
tbe  faile4ainea  Brttta«r'«iiiapde«tb,*#Hb  iH^^rMt.'^^di  «  °^'^^  '"^^'^ 

itU  briber  HmneiofiLohk  to^'jttdl^i  %Aelif»HJbi#f|9Mief4ii^ 
agiainAt  MrBaaimflrviwBSffeatdM^ca^ds^  fit' 

tb9  9iUAxit*oMboi«Bni^wfaialribo  reo^ii«d.  <  WW  #^iV^ii@l|^ 
Gteig^s ixmtUB^Aemwwio ftibtwiesf' fbr toUb^i^At^ii^iii^    '^^^' 

•  Alradrisngw    >»'''1"J  *.r?.''i  ■••  -y  '-'J  ijuunja  tlicl^.J  lo  mua 

Lord  MmdmBbaA.^h9m  ipm^Af  ik^^ 
drawn  npby  IjoidCionehoase,  aad  ^o»ea»>iirthft^'C)^niqfii>a)jii<Ma>i< 
in  it    I  had  difficttltiea  ^fore,  but  it  has  removed  tbem. 

Ijord  Medwyiu — I  concur  in  all  that  bas  been  said  as  to  Lord 
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death,  nor  how  a  viuous  lotromiUor  could  hiiWttePiin  fir^nnw^Mid 
dirl^tP^'CfewSt:  '^•^Jri  in  Ht«»ps  <rf  ith)&;  QirinkiQii  ot>itllep  flonwiUpii  Jadgmcnt 

.Act /Borif,  C^NMDi.       ^    AIu  So/.-Geii.CZ?irf4»/j<«t)  TF.  Jlftrri^^  W.  S.  m^ 

*-'*'  Ani  iBimaitf,  ^.  ^  Agents. 

b'?/ofr?'»  •■•'    '"  '    III?,     rjr'naea 

(  WfTf      '<•"•■.«■  i     ,•■•'■      •  -  "'  •    •  ■ 

■^tSr  ^!hdWi^  ^^y'^'^^^^'^'^^^^^  the 

dependents  of  a  rankwff  and  sale  of  the  eHatt*'^  -'-'^      *   i-  '-  ' 

i^  ^C?q|?jBB^yTy<i»  ^  4pMc^.i»  ^tonnwat  4^'aigttdicaiimtx4m^illf^dlmenty 

UbeUhig  en  certain  misiwes,  and  ccfndudxng  for  aij^mHeaHon^  im^ 

rgfpj^ffg,,  ^ai/{;iai^i09iMciMjlwi^ mndarkxiemtkerefyy  wonjdkmii^dj 

X^^e^i^o^l^  Uie.  heir  of '.entail  io  fMtteaiio»  >of  tbeoegtateof  Narrative. 
VHf^ffV^.  ..'^^  {l^(lpral«l|^..wllo^tt.4lle4BfeBdtl^8  <U«ati«oiiy  took 
frbn  him  a  leaae  «a(i4h#(  haute  .aad:  oertEdo  fMiea  of  4te  escani  of 
^^fMSP^'^'^W^^  defaoder'sKfe,  aft  a  yearly  rent noK  L.960 
%  ^8ifi0*l*J^^  J^W»  ?wl»of  L.I4Q8  forthe  RoiaiMfer  of  the  leaie. 
A^^^fit/i/BJf  ^fps/jenteraddole  beMeeti-tfae.pafsdesMiv  Jaaaavy - 
1826.    Oiii^j^^jj^firiihi^elfoviiigs'tfae.  wi^oie  <»vthe.tde« 

feeder  a  letter  in  these  terms :  ^  I  hereby  make  offer  to  yoa  of  the 

*  som  of  L.4244  sterling  for  your  liferent  interest  io.iiNit  pa^lof 

*  >^^<^^^4rf>j|ill»y>»HlMBrheki  by  me  io>le&se  faom  700,  •  togr«ther 
^ffilb  Ijbe^hft  to«the  gsme  oa  IfaMl  and  the  other  parte  «f  the  e§* 
'  tate.     My  entry  to  be«At  the  term  of  Wtntsunday  nezti  and  the 
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5  M*r.  I8dd.  <  price  to  bear  interest  from,  and  to  be  payiririe^ot  tliat  dite;   I 

<  likewise  offer  to  purchase  from  you  the  whole  growing  wiMid  or 

<  tioiber  on  the  lands  let  io  lease  to  me,  the  price  «r  value  tbtteU 

*  to  be  ascertained  by  two  arbiters  mutually  diosen ;  aad  in  csn  d 

<  their  differing  in  q^tnion,  by  an  umpire  to  be  fixed  on  by  tUos. 

<  And  for  the  price  so  to  be  settled,  I  shall  grant  my  bsnd  to  yot 

*  and  your  executors,  payable  at  the  iint  term  nS  Whitsaniay  or 

<  Martinmas  after  your  death.     Upon  your  accepting  of  tids  offei^ 

<  a  regular  deed  of  conveyance  to  be  granted  at  our  mutual  ei- 
^  pense/  This  offer  was  accepted  by  the  defender  ia  these  term: 
'  I  hereby  accept  of  the  above  offer/ 

On  5th  August  1826,  the  defender,  in  fnlfibneiit  of  this  tnmte- 
tion,  executed  in  the  pursuer's  favour  a  disposition  and  conveyance 
of  *  all  and  whole  my  liferent  right,  use  and  possesion  of  all  aod 
^  whole  the  following  parts  and  portions  of  the  entailed  lands  and 

<  estate  of  Finhiystone,'  being  those  possessed  by  the  pursuer, 
and  oontaining  a  precept  of  sasine,  on  which  he  was  iafcfL  Under 
this  title  he  possessed  the  house  and  lands,  and  made  cctnndeBibk 
additions  to  the  former,  and  improvements  in  the  latter. 

The  defender  was  accountable  to  the  puifsuer  for  his  intromisfiiam 
with  the  rents  of  the  estate  of  Ardoeh,  as  the  pursuer's  adminiftn- 
tor-in-law  during  his  minority ;  and  it  was  agreed  that  the  stipohted 
price  for  the  liferent  of  Finlaystone  should  be  imputed  protaotoiD 
extinction  of  the  much  laiger  debt  due  by  the  de&nder  on  thb  a^ 
count. 

In  1881,  a  process  of  ranking  and  side  was  ImMigbt  of  die  de- 
fender's estates  of  Gartmore  and  Finlaystone.  The  suuMaous  in- 
cluded the  p^rts  of  the  latter  estate  possessed  by  the  parsaer;  faiil 
they  were  afterwards,  on  his  intimating  opposidoti,  in  the  intvh^ 
cutor  of  the  Coiirt  appointing  a  skle,  excepted  ^herefrom  in  hoe 

statu. 

On  17th  December  1837,  Mr  Alexander  Hamilton,  W.  S.  the 
common  agent  in  the  ranking  and  sale,  presented  a  petition  to  tbs 
Court,  praying  that  these  lands  might  be  again  brought  under  4k4 
ranking,  on  the  ground  that  the  pursuer's  tide  was  defective,  as  hs 
held  merely  a  conveyance  of  a  liferent  right  which  could  not  be 
properly  feudalised*  Doubts  having  been  entertained  of  tfa»  com- 
petency of  trying  this  question  in  the  shape  of  an  incidental  peti- 
tion, a  summons  of  reduction  and  declarator  was  rai^eid  against  ^ 
pursuer  at  the  instance  of  the  common  agent  and  two  of  the  d»^ 
fender's  creditors,  in  order  to  have  the  disposition  6f  August  1829 
and  the  instrument  of  sasine  therefon,  set  attde,  and  the  pfunasf^^ 
possession  of  Finlay^one  declared  to  have  been  under  the  lessSi' 
This  summons  was  raised  on  12th  March  18S8» 
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OttJlk^lSllioitbe  same  months  the  present  summons  of  adjudioa^  ^  M^r.  I8d9. 
tiMiitiiaplementsrasraised^  libelling  on  thie  missives  and  disposition  -o^^^^ 
of lfl96y  botwitbeutmentioningthe  infeftment^  and  narratingtliatthe  Graban. 
oUifBtions  ^aorisi^  under  die  foresaid  missives  of  sale  and  disposition  j^^^^^^ 
^  uderta&enbjr^  and  incumbent  on  the  defender,  have  not  yet  been 
^  iBplemeoted  by  the  defender  in  a  way  and  manner  satisfactory  to 

*  die  pwwer,  or  by  the  granting  of  such  deeds  as  the  defender  was 

<  bound  to  have  granted/  The  summons  therefore  concluded  that 
ths  fee  cf  tiie  lands  should  be  adjudged  to  the  pursuer  in  implement 
of  ^  the  obligations  before  recited,'  syibject  to  the  provisions  of  the 
entail  under  which  the  defender  held  tbe  estate. 

Byistat.  84  6ee.IiL  e.  187,  sect  10,  it  is  enacted,  <  That  when 

*  the  estate  of  a- debtor  is  brought  into  the  G)urt  of  Session  by  pro-> 

*  oem  of  judicial  sale  and  ranking,  tbe  decree  of  sale  to  be  pro^ 
'  noDDced  by  the  Court  shall  be  held  as  a  general  decree  of  adjudi-* 

*  csttsin  in  ikrour  of  evi^  creditor  who  shall  afterwards  be  included 
'k  the  decree  of  division ;  and  the  effect  of  such  general  decree 
^shaU  be  the  same  in  all  competitions  or  questions  of  ranking  and 
'  preference,  as  if  it  bad  been  pronounced  and  extracted  of  the  date 

*  of  the  first  eaQing  of  the  process  of  sale  before  the  Lord  Ordinary 

*  m^the  Outer-*  House ;  and  no  separate  adjudication  shidl  be  allowed 

<  to  proeeed  during  the  d^endence  of  a  judicial  salci  it  being  here-i 

*  by  declared  to  be  competent  to  the  Court  of  Session  to  settlie,  by 
^  an  act  or  acts  of  Sederunt,  in  what  manner  and  at  what  period  or 
^  periods  the  principal  sums  and  bygone  interests  of  the  debts  shall 

*  he  aceumulstBd^'So  as  to  do  equal  justice  to  all  concerned.' 

The^dsfisBdet  did  not  make.  appearaoJce  in  this  action,  but  Mr 
HsmihoD,  the  common  agent,  gave  in  defences,  and.  pleaded, — l^i 
Hat  It  was  incompetent  to  bring  a  separate  adjudication  during 
the  dependence  of  a  ranking  and  sale,  by  stat.  54  Geo.  III.  c.  187, 
sect  10 ;  and,  2.  That  the  missives  contemplated  merely  the  pur-^ 
chase  of  tbe  rents  and  profits  of  the  lands  during  the  defender's 
Ufe^  and  the  bargain  having  been  fully  implemented  by  the  dispo^ 
sStion  and  infeftment,  the  pursuer  was  not  entitled  to  decree  of  ad-* 
judioattoa  ia  implemefit  in  the  teran  sought,  which  were  different 
fma  the  uture  of  the  rig)»t  granted  him* 

were  ordered  by  the  Lord  Ordinary. 


Hie  porsoer  pkaded — L  Secdon  10.  of  the  bankrupt  act,  by  Pursuer's 
whickeeparate  adjudications  are  prohibited  during  the  dependence     ^^* 
of  araakmg  and  sale,  does  not  apply  to  adjudications  in  implement,, 
bat  to  adjudications  for  debt     These  sorts  of  adjudication  are  es- 
•sn&lly  different;  and  the  statutory  enactments  previous  to  stat. 
M  Geo.  III.  which  were  introduced  with  regard  to  bankrupts' 


dilftMcMiiM  4ti  lM|rt«^^iM1[  OtiAe^*  itai{M^MlSl)%«*'  f'j^Mill  limit 
^  rcMft  •t<ei^ilX)iM  m  ^fanihir  eftrouniMMiiltr'  <^iM»4tt  diMMP 

iMuiotf^of  #plbt  «iii)itdliMti«ii9,  «iid  for  oiliw^iiriAttiwy  IWh^  ntmfitiUi 

iMitebt^r and  irift^^tMettt  that' it^Miy fhatf ^yftl)^i(l^lh»rt<iHiA 
Jictflioni  te'iAteittfed  as  an  ^^if»tetitJ^^«4Htf^imiiEif^^ 

Mt^4i6d»li)pfby  the  prohiMtiML^  Tkir49 ^1^ W<)9rilllf|^il^^ 
fliH&%n<^)t  luu^fcMfit  ttpieftily  aMrf'repeatli«di<f  AMiJhMp  <iwilw<l<t 
iirtetAM^ikdbttp^y*l»  rtauft^  <i#jttdictrtililHi  r>yftMii»>4hiMilfliMy  <il 

fluntoili^fieitoiif  mA  It^te  #^l  Mo#lv  tUH4ft  kii>i<liiyaiwl'tpi 
o(ian^h«ir^hiiMiH<  it  tecadted  hh¥Km^n0kmmMn  PthhyJUnfm 

emHngt^o  4he^^o«»  unifbnal  ptatodMi^f^Mi 

tail  tatvb'ito*'.  %8d8;'^€h»^mjb^<#vnrtiM 

iaijikiiiented  by  M  iidJdJicMlonM^llM  lifil j^  ^ttltfilinrtlitiitliilltf 

Ageot'i  Pleas,  am vIjqiNwnIm  Im  fiiipfedMffft  ^idM^^  pmimrti*  iPHI|iiilMiliignli» 
agpMrtrti<»^>#»aM>iii^  tfWt^gitej^aU  iliuiigj  >iuiii'piilifcnU»y   < 

greitt  and  MfMr  frefercMe  of  ^ntrffpe^Btmof  ftkHWuhMt^twrnt  mm 
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|WWM>»  ♦»Aj<MlrffH^in* mM  *Mi»  beta  to  B^fM^i^  llie  eWoiff^^  j^^^^ 

flmMmmm  ht*^n  i   Xfcii  pmeiiiie  w  cf oaliy  api^Uabli  t^^^i-     ■— 

|iil|nirtjrttfiwr3.  l  AriTi  Qm.  €46,  ad  ediiu ;  aad  ia  a  faai|M|l|r  pi««s. 
<Pia<  ^iJtHlPa  wr  lias  110  pvafereoca  over  ilu»  other.  Nor.Jiai 
fiilr  ptefcirMaa^ Hao  intiodfaeed  by  stat.  64.G«Of  IIL;  hi§Kp,m 
HwjmwrfttW  iroffda  of  aeeu  10.  apply  iadUcriiaiiiaiiely  io>lAl  adr 
JiAMAMMdfeBilewfu  Tkey  om»  that  *  no  aeparate  adjiHUeaiieiK shall 
^toallaMiaA  l»p>imaH  doniiigf die  ilepeiiisiiee  of  a  judioiai  sale/^**- 
*  4i^ai*|o  4i»  »ttial  jualieo  to  aU  eoaeerned/  No  dietiootioii  U  tnado 
talawMna  ^#«i«a  <af .  aitf iidioailion  and  aoetiier;  and  bow-^woidd 
^jltaal.|fMli#a'.  ha  im^t  H  Uke  poraaer's  propoiitioo  warieaiiB^ 
Hiatdf?^  99imWtt^  eaaatfaeat»  there  would  have  been  a  riaeo<>f 
AllfNiiaa^bMiNMNa  the '«rodi tore  for  noaey  debta  and  th^e  ia -HigM 
<f'<itiBtPiiiro»  a4  Um^m  pcMlaadua»»  and  both  woiild  have  beoni  on 
^0mn  Ifmitii^^;*  ^ijba  ^ew*  aecordtog  to  the  pursoer'a  argooieai^ 
thajmpw  .ni^tM  be  dabaned  bom  sepvate  proeeediiigs^  andi 
Itaiih)^ JH  fffafawHice  aecared  to  tfa^  Utter*  On  the  other  hand»  ii 
{HUMbMd-that  adjadkatiaat  in  implenent  were  prohibitevi  by 
<liailai»a  a»  waUae  otheis»  opreditors  10  oUigatione  ad  feemm 
IMMMalMi .  w<H»|d  be  fdaoed  in  no  wotie  iitoatioo  than  tho  rest  at 
<la|Wtftprt  cvmKtMb  ^  the  fofme^t  though  deprived  of  the  right 
i(f»<laailiaigi  4ie  ipmm.  Mrpaa  of  the  sobjctet,  would  stiU  be  Mliiled 
tiiirihesijtiha'iialala  far  the  aaioant  of  dainages  due  for  the  noo* 
MMMtak.-^  tiiai^  abli^  and  tkas  being  imkided  io-the^ib^ 

MlitfMdMiiMd^diriiiWt  draw  their  importiao  of  tko  «mflMi 
ImAh  '«Xhit  ;^r  d^eision  on  this  question,  in  wbieh  the  point  was 
a^jfwJ^rfppa;i>al^e(?  8e^t;  bat  the  giouads  on  wbieh  judgment; 
psaspsriad  dis  noi  appear  coactasive ;  and  as  il  is  aa  4wlaHttedt  piao* 
si|ia  that  aw  4a€aiiaii  wilt  not  make  lai^  and  the  gnestieo  at  jsmm 
i»tiWWfeiimwta»tj  it  ia  p?opef  to  bring  it  forward  i^^ala  4ov  ooa«  ^ 
liJilrtann  •  9»  There  Ja^AOvTOom  for  an  acyudieation  ia  impleaieiai; 
*»miiiWMi,  apisikea  »fieii  which  the  {Musoer  foonda  imTteg  re* 
fafadrla.4ha  paaikaae  of  the  Itfs-iateiseal.ef  the  defender  in  certttn 
saiqeds ;  and  in  implement  of  the  arrangement  made  between  tlm 
psrtissy  llie  defender  disponed  his  life-interest  in  the  subjects  in 
fMMiiai  fcy*a'iwi>al  fKspMiciou,  which  eontaiiiad  a  regaiar  pveicept 
sf -miiits^V^IMm.  wbieh  tha  piafa«»er  waa  inCsft  ia  erdioflfy  foroif 
Frff  amliimw|ilaliBj  ^trnphwasaiti  ^betofore^  of  the  bargma  beivaen 
Aa  yartiaa*-|ms  haaa  hadh  These  is  ao  iooomplete  right  gnmted 
wbieh  reqairea  a»  adjadioatieo  to  eomplete  it.  Every  thing  has 
besa  asavejred  bf  4be  diqpeeitioa  and  infieftmest  which  the  de- 
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5  Mar.  IQ»%  lendes  mtemied  to  convey,  and,  oonseqwently,  .there. ig  notl^ag  ra* 
quifiog  the  act  of  the  Court  te  render  it  ooioplete.  InfefiMut 
foUoitred  npon  the  disposition :  that  infeftment  is  fitUl  standing  bih 
riedaced,  aod  as  the  pursuer  is  opposing  the  reduoti^m^  it  is  inooBi* 
peteBt  to  adjudge  for  further  implement;  ErsL  ii.  12*  50* 


Bontine  v, 
Graham. 


Common 

Agent's 

Pleat. 


Lord  Ordi- 
nary's Note. 


The  Lord  Ordinary  made  avisandum  with  the  cause  to  tli€ 
Cow ty  adding  the  annexed  note : 

Note*^^^  The  Lord  Ordinary  was  induced  to  order  a  written  v* 

<  gomeot  in  the  present  case,  chiefly  because  ii  was  stated  very 

<  impressively  from  the  bar,  that  the  general  question,  as  to  tke 
^  competency  of  an  dijudication  in  implement^  pending  a  raoldsg 

*  and  sale,  (though  decided  a  few  years  ago  in  the  Second  Din- 

*  eion.)  was  generally  thought  to  deserve  reconsideration.    The 

<  case  is  now  reported,  as  the  shortest  mode  of  obtaining  the  c^ 

*  nion  of  the  Court,  in  a  case  entitled  to  dispatch  from  its  coaa^ 

<  tion  with  a  pending  ranking  and  sale. 

<  Although  the  question  is  again  very  elaborately  aigoed  ii 
^  these  papers,  the  Lord  Ordinary  hardly  thinks  that  tbjC  decisioDi 

<  in  the  cases  of  Wood,  in  1830,  and  of  Scott,  1888,  are  mateqsUy 

<  affected  by  the  argument  now  submitted  for  the  defenden.    XM 

*  first  and  chief  plea  of  the  defender  is  raised  on  the  lOtb  fOCtiw 

<  of  the  Sequestration  Statute,  which  declares,  that  the  deers^of 

<  sale  in  a  ranking  *  shall  be  held  as  a  general  decree  of  adj/pdifiip 
<*  tion  in  favour  of  every  creditor ;'  while  it  further  provide^. jo  tks 

<  same  clause,  ^  that  no  separate  adjudication  shall  be  ailoTfrnl  t* 
«  proceed  during  the  dependence  of  a  judicial  sale/    It 

*  clsar  that  this  enactment  does  not  strike  against  or,  at  all 

<  prebend  adjudications  in  implement    On  the  oontraryi  tbcMH* 

<  ral  adjudication  thus  awarded,  is  an  adjudication  in  £svour  of  ov- 
^  dHors  only,  and  as  Cor  debt.     The  whole  adjudications  cjju«M 

<  generis,  competent  to  creditors  for  debt,  are  thoscomhiaed iaisni 

<  general  adjudication.     But  notoriously,  adjudicG^ioQs  for  debli 

*  and  adjudications  in  implement,  are  different  processes,  andds 

*  not  admit  of  conjunction.     The  one  is  a  diligence^  earryisi^lhs 

<  estate  to  the  adjudger  under  reversion  only,  reqvirii^  ta^timila^ 

<  admitting  of  the  conjunction  of  other  creditors^  and  only  thi 

<  foundation  of  a  permanent  title  to  the  fee,  by  another  decree  pee* 

<  nottoced  after  the  expiry  of  the  legal  On  the  other  liaod,  adjo* 
^  dioation  in  implement  is  a  process  for  comypleting..an.im|)«ifeet 
^  title» — requiring  no  intimation^ — ^admittiug  of  no  roq|unyjtion>— 

*  implying  no  farther  or  future  obligation  on  the  defeiufe^ — aod^ 

<  of  course,  excluding  his  right  to  redeem. 

«  It  is  not  possible  to  hold  such  dissimilar  processes  as  cembioed 
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th'-mft'deetee.'   Btit  if  tkey  were,  the  consequences-  wottM  be  5  MM>.  lano: 
otlevfy  fatal  to  the  plea,  and  preference  of  the  common  agent  i»    Vi^v^^ 
Mch  a  tit^  a&  the  present.     For  if  the  general  adjudication  in  the  Q^Xm.'''  - 
^ttdidat  sale'irere  held  to  be  an  adjudication  for  behoof  of  a  dt8«     — r- 
ponee  or  porehaser,  as  well  as*  of  the  creditors  generally;  then  it        ^^^ 
most  be  Tie  wed  as  an  adjudication  of  the  same  kind  which  the  pur- 
ebaser  was  previously  entitled  to  raise,  on  the  principle  recognised 
in  the  case  of  Maclauchlan  agunst  the  trustee  on  Crawford's  seqiie8«> 
trsted  estate,  !&th  June  16*26,  where  the  adjodieadon  in  IhVour 
bfa  trusted  in  a  sequestration  was  found  to  be  an  adjudkatcon, 
not  oftly 'for  behoof  of  the  creditors  of  a  sequestrated  heir,  but  of 
Vmjbther^s  cre'ditors,  so  as  to  complete  their  preference  under  the 
Mf  1661.     In  that  vifew  the  pursuer  would  have  his  adjudication 
-la  impt^ment  pronounced  or  implied  in  the  process  of  nnkingaiid 
i(de,  wUich  is  a  consequence  that  the  pursuer  would  not  choose  to 
iMliritt  this  discussion. 

*  On  these  grounds,  it  is  thought  that  the  pursuer  here  cannot  be 
stopped  in  leading  his  adjudication  in  implement.  It  is  a  diffie- 
^iett  qoestfon,  w^at  may  be  the  effect  of  that  decree  when  pre- 
HoaikN^d.  Had  the  question  been  open,  the  Lord  Ordinary  should 
'^ve  Aottght  that  much  faiight  have  been  said  on  the  plea,  that 
*hf(6/t^  the  adjudication  in  implement  was  led  or  even  raised,  the 

*  eMtKf  had!  been  made  litigitms  by  the  process  of  ranking  and  aale, 
*iHt'%liich  the^  creditors  were  entitled  to  ask  a  decree  of  sale,  which 
'^%ie^Tt9  to  draw  back,  and  haVe  the  effect  of  a  general  adjudi^ 
'^'eriUM  for  biehoOf  of  the  whole  creditors,  as  ^  of  the  date  of  tfaifr  first 
^"^ttffliAg  of  the  proctes  of  sale  beTore  the  Lord  Ordinary  in  the 
**'Obtcl^-&oose^  and  there  are  sundry  old  cases  which  seem  to  re«- 
^  eogtafto  the  doctrine,  that  an  adjudication  for  debt  exohides  an 
*idjMittktion  fn  implement,  if  the  latter  process  is  subsequent  in 

*  SM  to  tbe  former.  Still  that  view  of  the  ca^e  seems  to  have  been 
*1^  IMIy  Milsfdered  in  Scott's  case,  in  1883,  where  sundry  aiia« 
^logons  cases  were  quoted  as  having  occurred  in  competitions  roia^ 
^tift^to'tfafe  li^ritabte  property  of  parties  sequestrated  as  traders.  • 
^^Wlth-'^tference  to  these  cases,  it  will  be  recollected  that  the  bank<^ 
^tii|)t^aet  (18S(^)  makes  the  mere  registration  of  the  act  and  order 
^^se^estratiOn  equivalent  to  a  general  adjudication  forbelioof  of 

*  ttenHiiote  creditors  at  the  date  of  the  first  deliverance;  but  neverthe- 
^ieH  itiisiiotoribus  that  such  general  adjudication  does' not  prevent 
^  tpetAll  dikpoifOes  or  purchasers  from  completing  their  title,  at  any 

*  period  prior  to  the  trustee  obtaining  a  spedfio  title  in  ttie  form 
^  preseribiMl  by  the  3 1st  clause  of  the  statute. 

'  These  eases  do  not  seem  to  be  impeached  in  the  argument  now 

*  urged  in  defence.     But  if  this  be  the  law  even  ip  the  equalising 
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*  general  adjudication  implied,  or  beld  as  pronounced  in  vtwM^g- 

*  and  sale,  should  have  a  stronger  effect  itoi^r|ii^fQiifl(gMi^fAca' 
ifotionrin  ,eei(tte0tnatioii$»  ^  £¥W  Ai^p  ?fffHi)V-bowe«f|)^)M^BFQt4ed; 
^iibeitaiilsedifi«9UD8fer  fdUmvied  i«  SQ«ll-»4afli^  w»  P>  h«U^4^«)^ 
i> of  adj Bdkatidn ' in  *  itnfieme^^  <  "wl^f » ^ proifpfi9Q(»l>^:9i$  It  nfiiMf^ 
^  waimtfae^rUiiilg  the  Jbddft  iMa  c«rrH4  ^(Hiidilk^  p^kf^tkd 

ffdebty^^fvmuiuittted  as  toih^ne  lam^s^  >oiI  /,•  yi  o^nd  I  v-Iuoifii'> 
«  Of  couttieitbtise  iriewa  «re  «Ubmit.t^d.4Di^\yoMl{)tii»l»tI%W)iMftJi^ 
f 4<aifife.:^frii^is>a'diffeM9t!qiiisslian  h)iw.|ir (t^tJ^^tH^giti:.^ \fa^i^nt 
«r:8ta1te'ri^  nbt  imperfect  or  delQ^tiy^  land^j^P^/^Obfi^ebM  {uj|4i»e 
•i  dibkintBge  to»  pmrtkalie^  or  (dj^pode^: .  J^.-^  itoiilt^j^^  iiJlbeivd 
f^P^qeiwotmeiitsto.adiffelreAC;  effeotftofn  aByMM.^Mfouodti«]4kp. 


<'M(taifaihoar  80 


;i'  r,!^    i:ii    t'-k  >«iMif' 


t  «<2i  Tlie  ofiker  pfoa  of  the  defender  alao  a|»p$Anh.to.tjpf9^l4iRd)|Dr* 

^i^itiary  not  ta  be  «eU  founded..'    It  is^niaifftiiiMA  ^tik9f^\m»  jio 

J;ikrmHli(ilabiI6»'fpr^«lll,adjtt)dicaM<^ain  impUDji^yilfiQf  dM^h^i;^ 

-<:^Bbjlett9 'libril«d  oni  a»  all  that  GaM;«of0  aiM  tbf  piirMic  j^niitMs 

o.'iifetmfkibklerest  in  tbe  baa$»aiMl  per4in€vf;rtS|9l.£l9MyMtke;rM^ 

9i0ucfa'9iir<i^e9mei}tf  itis  aaid,-  4o^  iiot  enttole  timpfmm^;yihfd' 

hjikHge^in  impkaient tbehouK an4i9^  (Mwf^v^^cifii(]i#,ll^jjb^ 

f)Kfe^  as'ndvrconoUided  fon.    fiut  ibis^y^iy.qrUical  i^teft:-ii|iriMt/ii|h 

i(f)OBd€lte  befsomd.    The  siU)J0otai^%lly^liiiiMff^iit^p%^IHV 

'^>toibeiad|ildgiBdt  aiidtb^ugb  th^^e  wr^i  dn^fii^b^mif^^i^B^ifiPVf^ 

^^iktMans  in  ibe!  misaiv^i  -it  would  be  ^  m>P^l^|mA.:ft^ff^^B:^4m' 

-^fjcrine  Jto^iay  d))WB^  (b^  &f^u^ba8er.^Qli)4  net  acy^^^jy^  Bin^ 

fmecbdcal  tomiibbe  real  asK) a«tt9aliefMtei fii^  ^AlTSM^Jog-Mf^iliV 

^d*clii|iie)  if;A.  8oU  bi«jrigkt  to.any  ei^tfx^iniwfY^tTallttblfk^ 

^avflili  prioe,  Jt^inigbt  be  oonteJid^  tbi^.t^fi  pnroMa^.^oWtJI^ 

'fladjiadge/lib&<ettate  Uself)  but  only  tba  9^U9cl!S;r>gbt(t^jilp)  li^llA* 

Aiptea/oaaiDsrfaypeiicfitieal  aqd  Hnt^nabi%  «b^K  a^ttfmf  t9t4  by  Ifte 

^aeUcv  bMiaelf «  bk icredUew*'  v' m    '  i  10  or:  jir: 

•:    «'Thft  ti!a9M4lik»D.betw^en|l^hepffi8aepaiM^bi4^ 

^  any  iaxeptesentod  by  the.df)fe|ii4er  a$  (Odie.of  f|||,  ui)^n9w^t]|jb  ob- 

4  laolcsi.m  aadnv  as  k H^aa  a^i^^far^iH^e^fiireii  t^>afi#er  t^riysjiip 

f: fe^^tkfi  prcyttdieeof  bia otb«r  ^^itora;  but-it §iff^mf9ifiim:9^ 

*  prbceasM  beibi»tlM^LiM'dOrdinary,,4i»»t|be[|i9i«l»^^ 

<  «fei  irtichrit  mjgbit  have  bean  tb^ifgbt,ia.priiMrivM^  tM^#0WI9M0t 

^  conld  be  (cbalkiletd»  (m  tU  «et  l«d6»)  Ji«ii^p  J<^«e(^i«piM 

Ihia  Ckml  aaid  inlhe  HnQfse;  ^£  Lot^k!.   .« 


k^  f 


•  • 


}bX 


1      -  T-^ 


"      * 


■••■•• 


When  Ibt.  caae  wns  put  oot  fqr  M^^8i9g»  #9  2UkS^iffffffr  ^^ 
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^tiifaWck  ni  t>'jo;'ijono-i.'{  kv  n    •    t-     i        .  'i      l-j:  ■  'U,\\'!,  iri'unj,  *     ^" ■*.'/•"' 

i>^^&mr'il^adt^l<4A9fill-fJt  fttti  quite  f^epared  to  give  «Ap  :«paiioDijon  --;*«=- 
ito^r^^Mtti  u|4iitf  wA;  hidhied  4o  dwMrb^  the  jnd^enbofodhe  ^^"^^ 
i(D«fiA  4&  4  d8d|  h6»  w  tthe^tiompetency  irf  tbf  action  ;cliirk>g)a  itebbig; 
^ttiAiiatei?  Sy^tbaUb^ 9«Mttd point,  iBkouMwishitoiliearljrmiriLiMrd- 
«ft]^  'i4f«|«  19  tf  rigfetMgiv^n  by  Ml?  Grakwii  to  !hk  bdH,  ainlftUie 
difficulty  I  have  is,  whether  %t  lb  HttUted  ia  soobai'wyaiSfiriettD 
4{tod^«^f(ftitldiftiot^(W4^in^^ldlbedwi9l^afe^^  i<)  ' 

'n'>£Mtf  ^tflftoifiti'— Oti^Ae  fi¥st  pi)Sii«,  I  am  oF  the  sakne  ^^(Mttkion 
%lflliiulj^d>  ftkddDwbunki  The  ease'  of  ^  Wood  iras  the  ^rsbf jaase 
^'4ife  t^^iHidh.  J'toHsid^^'ft.one  df  ^Aettllrf,  and  reponkdd:  it 
-Mitf itheu(Duler-Ho?(ise ;  ftod  your  L^Aihips«  held  tlrat.tfae.'pvakri« 
sions  of  the  statute  did  not  apply  to  adjttdfMIJbnt  io/fiiBfleiiifint. 
'flen^(li^tito^arft^<«^tU^fee  bdto^  thk  Div^M^,  Md  iiib  m%  for 
4ft  1JllM9t  td^eiiiisSd^rit  agtifn.  At  the  iam^  tfcne  i  tliinic  Jtbotrjlhe 
4^tw  diMtei%^ih^'ifnlthe  f^  ottes  \vis6  a  soutuL  ofae^irBat 
^tl^^gi¥d'€i(^  applflng  ^l^to  Ae  present  cage,  I  h^i^  gbreld  .Uakd* 
^Mfti; 'Ji^Phna^Mar^iial  ii^^ton  Of  anr  adjudictttion  in  iDipltd»sl2)tvAS» 
MeSfri^iMj^^timi  had  b^etV  «^nittfed  Witho<at  prOCtmitaa^roirjprfeaapt, 
^Bi9iiiiAdai}oii^\i«s  alM^ed  %6  sappAy  <^t  vmiU  Tba|bnt  aheitefifii- 
liiift  WEftfl^i-  'Nd'db^btd  do  not  mean  to  Mvy^that/therei  ari^^ot 
'i^lAl^l^Mlte^^i^feibtt^lm^  not  gone  soiMwliatfumber.^  fitoaarifar 
1Wlq(lli%i«',^M^'ftV4  illi  id^dihrkifid,  fl^hefetit^  rlglM^)hiriimo4  Wen 
'^)j|ett<f1|'%ut»iMiAib«%)b%  Sihifrfe  doritraet  «r'0bliglili<n.e  rAdtvsbat 
WflH  «is«1^4r^  ^M*  tebbtiiie  obtain^  a  vigbl^idi^IifalreitftsotAis 
iM>jM;l|niJi^M««/he  e^foM!^^  Vh^  vf^  tb«li  «i4)pned  ttDibriMA- 
^^eiei«?lid£9^7tlfM'«i6bd'dpdtf  Kir sMipto  <!of}t^ae«^<^  tbem  migtoteve 
'MeW^t^l^efitiPbis^  bringing  a' ^^laratot;  ithat'itJwaa^^tlfefeElyiia- 
^^MM  t^'dMivi^b^ildtf  rigtiM  §iiH  lie  ft»)^h«itte9iPhim:bo9bght 
^  yj)iatlMI&>i^  in  lifliikSmetM,  wbM  socb-bartbMndeolaBadcio^be 
the  nature  of  the  obligation  in  bis  iel^mii  ^'^d^t  tkAi^vawmi  tbei«ay 
1iy-wbtdR<^'l^fAt^M^ ' 'TIA  aild^  then 

Ae  dli^%ttKI«rl^'and  Hhcf  M9)ne>  f4!«to^«n^ 

Mt^«^i^Klf<^#'fiid  'HWlfr^^  ll^f^^l^d-?  bt^  ^mtYmt  cdotnajE),'  it 
lM4^A-ipif«ia!(ea'in?'tile.imy  tMf  «M'pat«ie^  s^  i*t>agb, 

«ttiniial^Mdp?^c^f  U^isiM^,'  tV4\A  4aW>  is  ^o#'  oAdMtoM^ .  that  b 
hMOt^^^  Mfy^ltl^'Hght ;  .«(M '  A^-^tt«aitaW  «r:tiOlv^#lietlier, 

4AiM*4»ft4Wj8li^%«'V^'>^^  ^  aii>adi«ttcita  «hwliii|ile- 

meat  to  cure  the  (Icl#<^n^bi9<l0tlbi?'^  A^  MC  fttvila«4ki8d8'dife- 
reot  from  the  case  of  Colonel  Tytler  in  the  same  ranliing  and  sale 
of  Pffitiij%(bi«i  -  He  bad  6  bond,  uttde#>Whtab  various  paymebts  of 
interest  had  been  made  during  the  dependence  of  the  process. 
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BoDtine  v. 
Graham. 

Opinion  of 

Court. 


5  MUr.  I8sa  Bot  it  was  afterwards  discOTeredy  thai  k  was  oiade  otfl  ulk  ttiat 
way  as  the  pursuer's  right,  viz.  by  ao  infeftment  ia  -Mci^raimmli 
liferent,  and  your  Lordships  found  that  you  could  not  continue  the 
warrants  to  Colonel  Tytler.  He  has  accordingly  withdrawn  him- 
self from  the  ranking  and  sale,  and  is  just  a  personal  .cre4i|»r.  The 
present  is  the  same  case  ;  and  I  do  not  know  that  adjudication  in 
implement  was  ever  applied  to  rectify  a  mistake  in  compleUog 
titles,  when  they  had  been  once  made  up  in  terms  of  the  missives, 
more  especially  after  a  bankruptcy* 

Lord  GlenUe. — I  confess  that  I  haVe  great  doubts  as  to  the  pro- 
priety of  this  procedure.  At  first  I  was  inclined  to  allow  decree  of 
adjudication  to  pass,  reserving  all  objections;  and  thdt.would|^be 
a  bad  course,  at  least  where  there  was  no  material  or  radical  defect 
in  the  summons.  But  it  does  appear  to  be  strictly  and  truly,  tbit 
.this  summons  is  exceedingly  defective  for  its  object.  If  we  con- 
sider the  nature  of  a  summons  for  obtaining  adjudicatioQ  in  topk- 
ment  of  an  obligation  to  convey,  then  here  the  pursuer  was  bound 
to  say  that  these  missives  really  imposed  an  obligation  on  Mr 
'Graham  to  grant  a  disposition  in  the  terms  on  whicb  a^jAdiestioii 
is  sought  But  the  pursuer  does  not  tell  us  in  his  sumoipioSjhow 
this  obligation,  which  he  says  was  implied,  waa  really  And. tinly 
incumbent  on  Mr  Graham  under  these  missives*  ^e  should  have  set 
forth  tbe  way  in  which  this  obligation  arose  from  tb^  iwttsiv^  and 
have  adjudged  in  implement,  not  of  tbe  missives,  biijb  of  the  obligsr 
tion.  There  is  nothing  in  the  law  to  prevent  aa  obljga(ieo  \mof 
constituted,  and  an  adjudication  in  implement  tbei^eof  bejyog  com- 
bined in  the  same  summons.  Where,  then,  would.luiv^  been  the 
•harm  here  to  have  combined  a  declarator  of  the  obligation  and  an 
adjudication  in  implement  ?  There  would  have  been  »o  oi]||eo|i|ii 
•to  that  I  consider  it  essential,  either  that  the  obligation  sbeoU  k 
Kquid,  or  the  grounds  clearly  deduced  on  which  |iie  aigbt  t»-  have 
'ftdjudfeation  is  founded.  Though  we  might  therefoce  adj^ge^ 
reserving  all  objections,  I  do  not  think  that,  acoerdsDg  to  theaev 
eystem  of  pleading,  this  summons  distinctly  states  the  gnNmdsof 
fustioD. 

Lord  Meadowbank, — That  is  the  difficulty  I  had :  tbeie  shoeU 
liave  been  a  declarator. 

MieUor^OeneraL — It  is  not  usual  to  reserve  d^jebtiens  io  an  ad- 
judication in  implement. 

Lard  GbiUee. — That  is  a  mistake ;  we  did  so  reeevtlyf.    Hei^ 
however,  the  objection  to  the  summons  is  radical  and  fttndamealsL 

Lard  Justice-Clerk  absent. 
Judgment.  The  Court  sustained  the  two  first  defences  agaiont  the  libel  ss 
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hiiii  nmewhig  totke  poMtwr  right  lo  bring  a  new  aeU>o%  Md  5M*r.  iaS9.' 


found  hilv  IfaUe  in  oirpenieab 

Lgrd  Ordinary,  Cwmpfuamm  Act.  Sol^-Gen,  {Rutherfiirdy)  Spars,  AIu 

Joory,  RundL       H,  G,  Dickson,  W.  S.  and  Alexander  Hamilton,  W.  S.  Agents. 
7.  Cicrk. 

G. 


Bontine  v» 
Graham. 


FIRST  DIVISION. 

No.  XOVL  7th  March  ISIB». 

USHER  AND  CUNNINGHAM 

affaimt 

THE  MAGISTRATES  OF  EDINBURGH,  and  Mcsbrs 

BOYD  AND  LATTA. 

PBtttiotr  AHD  Complaint.  —  Intbrdict,  Breach  of.  *—  Lord 

Advocate,  Concukrekcb  of. — (1.)  A  petition  and  comflaiM 

fir  breach  ef  interdict^  praying  fir  the  infliction  of^  such  puniehmeni 

*  OH  the  eeid  iiffenee  a*  may  teem  necessary  fir  Ae  mndieation  of 

*  ike  tnM&rity  tffihe  Court j  and  fir  the  security  of  the  eomplainere 

*  and  the  pMic  in  general^^  heU  to  be  incompetent  without  the  con^ 
eurrence  of  the  Lord  Advocate.  Held^  (2.)  That  this  informality 
cannot  be  remedied  by  an  offer  to  withdrawthe  penal  prayer  of  the 
peliti&ny  as  the  essence  of  the  application  would  thus  be  destroyed* 

Or  ft  tot  January  1889,  the  petitionere  (Mossre  Usher  and  Can-  Narrative. 
nioghaof)  and  various  other  brewers  in  Edinburgh  obtained  an 
ioleritti  interdiot  against  the  Magistrates  of  that  city  ^  from  aniho* 
^risiog,   instroedng  or  requiring   the   taeksmen  or  oolleqtors  /d 
^  tkeir  costoins  or  others  to  levy  from  the  oomplaioers  any  duty, 

*  eustom  or  iaipost  upon  any  barley  purchased  beyond  the  limits 
'  of  the  said  city,'  and  brought  into  Edinburgh  by  the  coraplainer^ 
sroAers  acting  on  their  behalf,  as  purchasers  of  the  same,  and 
to  prohibit  the  respondents,  John  Boyd  and  Robert  Latta,  the 
tacksmen  of  these  customs,  from  levying  the  duty  upon  suoh  bar- 
ley. The  petitioners  then  narrated  certain  circumstances  infer- 
ring, aeeordrng  to  their  statement,  a  breach  of  that  interdict; 
and  they  aecordingly  presented  the  present  petition  and  complaint, 
praying  the  Court  '  to  iind  that  the  said  parties,  respondents, 

*  or  one  or  more  of  them,  have  been  guilty  of  a  breach  of  in-^ 

*  terdict;  and  to  inflict  such  punishment  on  the  said  offence  as  to 
'  your  Lordships  may  seem  necessary  for  the  vindication  of  the 
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D^qij^i^^i^fpfi'Pllp 


NntUC 


Narrative. 


Opinion  of 
Court. 


Ji.dgment. 


7  Mar.  1839.  «  authority  of  tbe  Court,  and  for  the  security  of  the  oomphinen 
^J^v^**^  *  and  the  public  in  general;  and  iartber,  to  find  the  respoodentiy 
Cunninf^ham  *  ^^  ^"®  ^^  ^^^^  of  theixh  (IjabtB.ifX  ^h^  Qjfpp^ses  of  this  appUcadoo, 
V.  Maffibtrates  <  and  of  the  proceedings  to  follow  hereon;  reserving  to  the  com- 
&c.    '"  "'^  '  *  P'f^!^r^'^.U;<\lf^>Q^  of  damage  competent  to  them  ;  nj^itojio  ^r- 

*  wise  in  the  premises  as  to  your  Lordships  shall  seem  meeL' 
Separate  answers  wf/eilp^fCjiiby  tlye  Town-Council  and  their 

tacksmen^  who,  besides  enteriog  on  the  merits,  maintained,  that  as 
the  conclusion^  p(  jhe  pf^ition  wefOi^f,  f|,j)^A^lj^r^(|^iminal  nature, 
the  application  was  incompetent  without  the  concourse  of  the  Lord 
Adjrocate;  Duke  of  Northumberland  ^  o}hf]pi,.^Vf/Harm,^ 
others^  23d  Feb.  1832,  lO.S.  Sf.  D.  366;,  Sypift,t>  ^^W^  W^ 
Jajn.  ,1810,  F.  C. ;  Macaulay  v.  Mackeq;?jej,  gSd.l^qy;*  |^^,.  9 
6\,^  D.4Q.  s  ,       ,  .  ..,. .,.  ,,,,;>,•.()  U.A 

,A.tadvisiflg>_.  ^    ^        ...^.    ^.^  ,^  ^^ ,.   .,^v^,,v^v.^V. 

Lord  Gillies. — The  preliminary  point  is,  that  t^^^  ,^^,;(^  Qsn- 
course  of  her  Majesty's  Advocate. 

.  Z^  aPr^u/«^.^There  isardiej^isioi^  qupAed.wI^filit^Mnt^W^^S 
in(pftii;U,.wh^re.6U^,Se;jo;?d  Dixiswo  bfcldi  tb^ti^f^l^i^jf^l^^^f^h 
of  j|pt^rdict  wUh.fle|iiaUoiP4?|us3kHW.,w^.inf|^|iw^h9i^ 

,%fi«^  fflr  the.p?tvtfpn^r«^  prppQ46d.to,;c^fjljr^(^t|th^ff;p^ 
tbe/p^tki^y  and  to  tbr^iw  put  fli^^pei^a^p^lW:  ^q.   ,1,^11  yd  ,iomm. 

mm  ^Q.mqr^  competmt  thaii  tbf.|)«tiJiriW'i«*ftl4i.  .r>  .i:.A  lui  3ab):. 
.  f^lP^^$idBnfi^Tb^t  <?annot  ba.4^Hoi^ied^.  t  A  m^^Milm 

.,Z^dMQ^ken$ie.^W^Q^fkn9^^}V  rt>»f».*«fti^he»F9HWiWW» 
n^9\h\ns  ftf  rt«. prayer.  M  «  j?eiieryatM)ip^,,j|nf<,it,Wf)Sl4l^  %jpT6 

i9g  wU^tbfiP  w^  are  to.reservei  ^x^^y^tif^^,,..  .,  ,..<j .  nryr,,!  joii  o^r.o 
vi.«Mit^  Giflie^^^l  ^r^fi  th^p  we  qln^^.tJ^J|•t^An,(^^fi^^|J|^f^^ 
iMMfjU^jilAJ^  bie  iHwpeteot to  adopt  U?^  p^n  PKWnffif^^fJ^^  RfflWj 
Qi]^jpng^^,bfi|RBy4i|e9l&oi^,  Iwfprf^.us,;  MMt,|l  ^?Wt.8W^fe^,|l^ 
tfaere^fiYPI^^jplw  blench  of  iftt»rci}otp  ^tti<wgb  ..tf^it  flugftj^n.  i^ffH 

^TJte.aqMr'  ftiiWfidingly,  '  Ip  Jre9Pfffit,/)f  .rt^,^^i*{9^JJ^^|ffi!RflH^^ 
« cQn49^  <>fM;M^ty!irAdya^^,  .fifl4  tf^*w4  PfitUiW>,w4f*B*!S^ 

*  ]nflO0ipeMnt»,dimilsf^j4i^.spin|fft  ^^\^^er^^hl^i.fi?'%T^9S9^^^ 

*  ei>tit^dtQ»|cp^a6f^,i^Mi^WWttq  »l>ft  ^iif^y  f%»f ^hf  BgffyftViftft 


•  •  t. 


Act  D.  M'NeiU,  J.  IngltM,  Alt  ( For  Magi^trates^l  4^-G«.  (RMarm;)  Imft 
MarshtJL  (  For  Ticksmen,)  Dean  oftdcl  iRofiBj  Mw.  "TO*.  ^ftiftH**#f  Si' 
GroAoM  f  AnAntm,  W.  S.  and  ^  f  J.  H.  Baj/fMrr^i «.  J^tetiMfJTjCliife:' 

C.  G.  R* 


.■1.    : 


fore 


?5  or 
me  of  Hty  wiMy&e^f'^liiif'  in  consequence^  made  applicdtion  to' the 
Lard  Ordinary  and  Court  therefor j  as  well  as  for  the  expense'^oftlie 
explication^  the  Court  held  the  pursuer  and  his  agent  liable  for  the 
expenses  incurred  by  the  witness  both  in  traveUing  dnit  ih  fnaking  ' 

£il'1M^b«RM'«(t'i:1teIfaiUihM'df  MttciJohilld  against  M»¥ia  I^^dr«m,  Namtive. 
liiiNAyidtt^iki'KiiiicAiHliti^i'T:'  A.  MeldruiA  Wit^  cited  a«  a  #itit«s«iby 
di8HWM«fel^'bnU>tlid^r^'ff<ltt'K1titeiHh^t()Ama,'\Mi^'1iri'W/lr 
examined,  being  detained  for  a  day.  MeldVoitr  wi^t^  to'M^ofai(t<^M 
^l^eiM9'tt>lif«il>tiitg>  pkyii^fbfhh4!tpetlUiii,hat  hkviit^  'f^ceH^no 
answer,  he  made  applt^i<96n^tb'1h«''LMa  Orfflnatyi  (Fatf^rt^nr^) 'mi 
iiiH^  ^%t$t>Uf^AMt,'>f»^t»'i}ee^iVrrr«iegaht8t  Miicdotiafd  ^nvl'bis 
a^ent  for  L.3,  Ss.  aa^'OM'^obtitkjf'Uiji'trWveffifi'g'iiliitl-gi^iv'hrid  SM 
KMe^ifpi^mMtb^iipp\i6at\6ny"Thellok  Ofi*dfMr  jr  Vl«c«r^ed 
for  LJ^m},'Vit%i'\i^tiiiia6n(:^  ^&itHti^M«>  tf'MikidAmel^m 
m^hlsl^*^iii'^Mi^ih9i)nti^tiiiiMiTk\(m  as  to'  \^  ^e'nse 
dPU^ii)i^lltiM]»hHiti''fieK«''day,<  if\ieh  b«}ng  called  td  tfte^aHH^ 

H8bii^>'fim«#i>tiiViAF^iiyUbt  tianed,  and  on  tftie  2Hief  M^fa;M» 
case  not  having  been  coHthii)ed,'tV^ft  not  Ckllctf.  '  The  case  trias  «ti^ 
fdRMfl1ftd"jlth"tf'Mlircb,"'nrhcn-  Mtildr^im^^  moiion  fi>i)  Ibe  ^x- 
j^te^i^^^K^bU-i^  Aj^dsM;  iA't^e  dis«ha^b«^ii-i«i«0i 
Ml%j  i't<M:N[f&%%Jt^'oA  tb6  merits-,  to  tlife  laner^Hotise.-  Mefi 
^llrtf>i»^4ifctfW,-''thbt^kt^Iiotdil1ilphad  pbi««r  uotwittia&MHig,'  iti 
terms  of  the  Act  of  Sederunt,  21st  December  1765,  lb  ^cehHtli^ 
cill£P9l/^r'^«i^<efp(>i>ies<'«^hh»r  'had!  beeti  -int'OVi'ed.  Hh  Liird- 
^lt8WW»tf,<Wiii^»flbjtibti^'tUi^'h^^6W  rtoC'fMtHiou««e  ailf  ^^ 
d(Jir''bKHnii'i^ll"^u8^Y'^d'ad>  thS  ititeHoeneor  of 'thb'BWh  of 
W^iHiffmmaiem^  i^iMi  i^i'^Ue'MAi&lpirtitAi  tbattbe  e»p^bA«8' 
of  tbe  applipalJon  night  also  be  included  in  it,  Meldrum  boxed  a 
witteiji^^e  ^fiie.  ju^r^  Piyssideitt,  praying  the  Court  to  fittd  Mac- 
d«M)d4bid  bi»iig«otiiabl9'l«  kim-in  L.^.8».,  as  well  «s  the  full  ex- 
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DECISIONS  OF  THE 


N^»7. 


Meld  rum  v. 
JVIacdonald. 

Judgment. 


7  Mar.  1839.  penges,  aoiotinting  to  L.  7 : 8 : 2,  whieh  be  bad  inearred  in  endea- 
vouring to  make  good  his  claim.  The  Court  being  of  opmion  that 
Meldrum's  expenses  ought  to  have  been  paid  at  once»  *  decern  and 
'  ordain  the  said  James  Scott  Macdonald  and  Alexander  Simsoa 

*  to  make  payment  to  the  applicant  of  the  som  of  L*7»  7s.  for  bii 

*  charge  and  the  expense  of  the  proceedings,  and  allow  diis  decreet 
<  to  be  extracted  ad  interim.' 

Authorities, — Steedman  v.  Thomson,  11th  Joly  1898,  Jkriif,  x. 
578;  A.  S.  2l8t  Dec.  1765,  ed.  by  Alexander,  p.  801  A.  S.  19A 
Nov.  1825,  cap.  9,  §  6,  p.  241.  of  Alexander;  Jamiesofii  v.  Maia, 
Jan.  7.  1880,  5  Murray^  127 ;  Meggat  v.  Roy  and  Dougiaa,  SOtk 
May  1830,  S.  J-  D.  viii.  779. 


Act.  Jamosom.  Alt.  Hendermn* 

Agents.         B,  Clerk. 


Akx,  On  and  Akx^der  Smuom»  &&  & 

C.  O.  R. 


FIRST  DIVISION. 


No.  XCVIII. 


7  th  March  1839. 


THOMAS  M*KIAG 

against 

JAMES  WALKER  and  JAMES  WRIGHT. 


Assignation. — Reduction. — Stat.  1696,  c.  5. — Title  to  piti- 

suE. — Trust-Deed. — Competition  of  Rights Bankrupt. 

— A,^  in  security  of  a  loan^  granted  to  B.  a  bond  and  asstgnatitm  ts 
a  lease^  which  at  the  time  was  intimated  to  the  proprietor  ;  but  beftre 
its  intimation  to  the  tenants  of  a  part  of  the  subject^  and  within  sixtf 
days  of  his  bankruptcy^  A»  executed  a  trust-deed  ;  and  after  inti' 
motion  by  B,  to  the  tenants^  A.  granted  a  special  assignation  of  the 
lease  to  his  trustee  in  security  of  prior  debts.  The  assignee  was  mi 
in  the  natural  possession,  but  drew  the  rents  of  a  part  of  the  subject, 
the  rest  being  occupied  by  the  cedent ^  and  possession  thereof  aftet* 
wards  taken  by  his  trustee,  who  thereafter  intimated  his  assignattM 
to  the  landlord  and  tenants.  The  trustee  having  sold  the  property^ 
the  purchaser  brought  a  nniltiplepoinding,  which  was  conjoined  wttt 
a  reduction  of  the  trustee* s  title,  at  the  instance  of  the  assignee;-^ 
Held,  in  the  circumstances,  {1st,)  That  the  trust-^eed and SfAsegueid 
assignation  to  the  trustee  were  reducible  under  the  act  1696;  and,  (2^,) 
That  that  assignation  formed  no  valid  objection  to  the  assignees  tH 
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(^inmt  la^tf  reiMiMy  axd  tfu  tUk  tf  the  assiffnee  was  accord-  7  Mar.  1839, 

Walker  and 

On  30lfa  November  1830,  Mr  Dickson  of  Elsbiesbields  let  to  Wright, 
Jobs  M*Gowanft  late  cabinet-maker  in  Dumfries,  a  piece  of  ground  Narrative. 
in  that  t^vn  far  building,  at  an  annnal  rent  of  L.5,  5s*,  on  which 
M'GoMran  erected  a  tenement,  consisting  of  a  front  shop,  with  two 
storejrs  abore  and  a  workshop  behind.  The  front  shop  and  work- 
$ikcp  were  oceupied  by  hifl»elf,  while  be  let  the  tvro  storeys  above 
to  different  aahtesants. 

In  the  beginau^  oS  1832^  and  while,  as  was  alleged,  he  was  solvent, 
M'Gowan  granted  to  Mrs  Macminn  a  bond  for  L.250,  and  assigned 
to  her,  her  heirs  or  assignees,  this  lease,  with  a  power  to  uplift  the 
rents,  &c.  This  asrignation  was  intimated  to  Dickson,  the  proprie*- 
tor,  on  the  26th  of  April  of  that  year,  and  to  the  subtenants  of  the 
upper  storeys  on  16th  November  1835.  M'Gowan  (as  was  alleged) 
continued  in  possession  of  the  shops,  &c. ;  but  Mrs  Macminn  drew 
the  rents  of  the  upper  floors  at  Martinmas  1835  and  Whitsunday 
1836,  and  afterwards  recovered  from  another  tenant  the  rents  due 
at  these  terms. 

On  the  Idth  of  November  1835,  M^Gowan,  within  sixty  days 
of  his  notour  bankruptcy,  executed  a  general  trust^eonveyanoe  in 
&vour  of  the  claimant,  Walker,  and  the  late  John  Barker,  and  to 
the  survivor  of  them,  as  trustees  for  his  creditors ;  and  on  the  21st 
of  December  following,  he  specially  assigned  and  conveyed  to  his 
trustees  the  foresaid  lease^  and  subjects  contained  in  it,  in  security 
of  the  debts  contracted  by  him.  The  trustees  having  accepted  of 
^  trust,  took  possession  of  bis  stock,  shut  up  the  shop,  and  inti- 
mated the  trust-assignation  to  the  subtenants  on  the  4th,  and  to  the 
landlord  on  tiie  5th  of  January  1836. .  After  due  advertisement, 
the  trustees  sold  the  subjects  and  right  to  the  lease,  by  public  roup, 
on  the  dd  of  March  following,  to  the  raiser  of  the  present  multiple- 
poioding,  Thomas  M^Kiag,  for  L.450,  who  entered  into  possession 
at  the  Whitsunday  following. 

On  the  10th  of  March  1837,  Mrs  Macminn  assigned  her  right 
to  Mr  Christopher  Harkness ;  which  assignation  being  duly  inti- 
mated to  the  subtenants  on  the '15th  of  July  following,  be,  on  the 
12th  of  December  of  the  same  year,  assigned  his  right  to  the 
claimant,  James  Wright.  M^Kiag,  the  purchaser,  having  refused 
to  pay  the  price  till  the  security  created  by  this  assignation  was 
discharged,  presented  a  bill  of  suspension  of  a  charge  at  the  instance 
of  the  trustees,  which  was  passed ;  and  on  the  29tb  of  June  1837^ 
the  Lord  Ordinary,  in  respect  that  Mrs  Macminn  might  be  interested 
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DEGISIONS  Of  THR* 


}M 


Wright.' 
Narratif^; 


wJmn^     <>f  a  multiplepoinding  or  otherwise.  ...     „ 

Iff  b6nftetj[6eri(^^,  'M<%iag  Vai^i^d  tbe  pf esieitf  pr^vMi'^tinMlRif^ 
pdindrng*,  in  wlirch  he  c^llcid  all  having  }nl^h»ti'liiid/'B^lM#lh(^ 
u^nlal  concbsidn,  eonduded,  lifaat  on  hh  accdtthVM^fi^M^  lihiS^ 
paytDent  of  tbe  ftaidprlfee,  in  tet^ois  ^'the'6^c^e^^9f\j^¥^m^VP 
he  pronounced  thereiti,  ^alkef,  ai  Wfviiringr^<rti«^*?  mSSUl^U 
li^r  to  him  a  sufficient  assig^natfcyA  to  tiie^idHiWfb^^  (Hf^^^rfF 
irrettntbmnces,  and  being  discburged  of  the  dtt{d^]^k4^^iH«flftd!^^^ 
ahrr  the  subjects  declared  free  ofM  debts  aYitfffil^iMfttf.<-^''Cta  «)# 
Bbc^Mbet'fbllbwirig,  Wright  i^it^edan  atetion*M^'1f^bli^(ir^"%^'y>li' 
a<!^t  IfidOi  b.  5,  of  the  tmst-disposition  ^nd  a9sigha«UW<li)!'lVI^MBei4^ 
fatdur,''antf  dPthe  olfhet  writings  fbtl<»w)ng  ttlet^^^bi^'>ii%^g«Miiitf 
that  thdy  vHert  granted  in  security  of  t)ri<H^'d«>!ii,^<F^llrJflr  ilkW? 
tenrtoii  to  give  th^  creditors  therein'*  pattM  p>'ef*fe«tt;;faW'Wflffl? 
sistty  daysf  of  his  bankruptcy.  The^  SWkhitton8^*l9*'cOtttiMy*'Wtf'^ 
clttsiorigr  for*  removal  and  count  and  reckoning.  '  '  » '^4'  ^^^^'^  ^^^"^ 
luriefende  t6  the  bctfon  of  reductiott  Wtiker^leita^lisi^^Bill  W 
redoctidn  oughi  to  be  remitted  to  th«'>d^e^d?^^  ytil[t\^e^Mb^ 
ob  contitigetitidm:  '  •    .-.  i  ."u^w  U-n  aucb  unf  ,eovhg 

Wright,  as  an  objection,  by  way  of  defence,  to  the  multipiepMiraQ 
ing,  pleaded — That  it  should  be  sisted  till  the  issue  of  the  procen 
of  redubtidrt.       '  ^    ■     -  ;  /  ••  -1^  ^>  bio.l  OilF 

The  Lord  Ordinary  reserved  consideration  ^tti5tt'Vift!iiSW!}^ 
'  w^Waft  thcfse  bf  a  })rfeHm?nary  nature  SttitfedTjy^'^ilkw4fi^  re- 
dt^etion,  <\\^i'ch  wefe  afterwards  held  tis  i^eM'^i^'Vi  'iih^H^i 
dTrd'tfte'fediictioTi  was  theteaf^er.  rem<^t(^d'to  ^ii^aiKipfe^i^iffl|. 

'   Wright  pfftj'rfed--I:Walk«r'i^  tWe  as'triistW^ftiiWg^^cfli^  W^ki 
h^dii  re'ddcibl^'under  the  bankrupt  statutes;  li<^  IStid'tiif^pWMit^wH^tit 
td  sell  th6  suhjdctslover  whiblrth^k^Uimaht'^^^^u^Jr  ^ifUiM^';  lUd 
that  bein^  the  ca^e;  the  ^le  Allcfged  t6^1iAv^:b^f^y[ide*ii  kk«#Ae 
void,  ^d  the  chirmant  is  ehticted  t6  tl^t^r^eff  bP^ikmiUtpWIifh 
terms  of  the  eoitclusimi  of  tii' summooi'' '!E^bni<<iiHifiMi)|^tte 
validity  of  Walker's  dtle,'  and  ^  tlM^MaA^itdNM^^RM^^'UrW'^^ 
gence  has  b^eil-  used 'to- attach- tfre  Il^a^e  <^%tt1^o6i^lS^  aMy^feftfA^Mf  ^ 
of  the  common  debtor,'  arid  as  th^d8ir^*tioH'llH'WUM^a^?fllife 
founds  was  diily  etimpI^teTf  by  posseSi9i6tt,''itfM  ^fahs^Mtf 
landlord  and  siibtenbnt^,  ))riort<y'ti^  alleged  tii»)})4#friifidi^<ffle^V^ 
luntary  trusNassigirttmn  m  fftrWit'of  Wrfy^j'  iBteW^  Wtt  ittWby 
conferred  upon  the  dairaailtr's  tkdet^^'^t't%^el4»^lim^M^ 
upon  him,  a  real  of  preferal^e  right  to  ftH'otli^M  tt'tt^.l^'ib^ 


Defender's 
Pleas. 


I  r  1 


•'>^^|yw^tf^«*^T^'VTXl•fv/c^|p^o^,J^t^^  ^p^^Jie  s,^^vivM>g,J^^rll^^e,  Wright.. 

fflf9W*l«M<>*flHf!^  B^^^b^  j?vt  occupied  by  U\Gpw^r}^,  W^rW* 
%)J"(fe»RyflBo^-ffr^  fce»W<*  W^si  merely  i^mAei  tq.jat^fb.tjjp, 
rents,  consequently  th^^jVfa^jfQtco^Cerred  oo.  Wi;iig|^t,pr,|^a^€;^<i[$t^t^ 
«f  !WAtigH^»fh^)|e,i)^qp^/ty,..pf  pr^ffi:ai?le  i?laim  upop  .O^etprye, 
^(WiHJ^ft|}fB9d  «9*»>o?cwipJ«ti(>n  were  l^g^ly.  ipFal^d  Jin  tti^- 
selres,  his  claim  and  whole  reasons  of  reduction,  .nngbtfo-^j^^r/S;*. 

Pmlflfl^*)I<jfj|iin!  oil  •))/■»•.' J  ii.  til  /,  •'.  ^'.:'         ..'•   :'•'■:.// 

The  Lord  Ordinary  (18th  December  1838)  pronounci^d,  ^fsJiolr 

-91  3S«f4^5ll$^5^«TK^?yi'«ifr^  prPSf»>)W9ra,  V*rf:qfnT.  Lord  Ordi- 

1(|i^5«^*h?  P«o«WiMiPfP<if?  ^s^P  thj^/^MUpp^titiw^qr^e  x^garA^jtU^^  TcJ^tor^"*"' 

*  price  is  now  in  the  hands  of  Thomas  M'Kiag,  the  purchaser :  Finds, 
Sl^  |lMh*«g»«rftipn.Jifl8  >feet^ftew  Mm  .S^iv^mi,  James  Wrjght, 
JlWWWJWifBiWWP?^  by  M*Qp«rw 

7«Wrf}f  Mftftif^riJBftvltl^^:ad,v*fl13;ed  t9  hjm  on.  bopdt  Wjbi^h.f^eK 
nW»^W*Wl>!^«vJ  W  J»W  TPSftBd  jip.  thft  faj^^l^ima^  I.  and,t|;i.Q 
^*%irfftiHI»»t>j;^aiDes  W^lH^r,.  t^jjptidisRQnee  ojf.^the  if edjtQifl  A)f 
HM;'&?Wnf;^<l^g»9tt>age^r4trpfttrde^^  dat^^  fh/^  l^fU  ^^jjof 
>J?*WIPV«:  V^^wrt*  #peri^jl  aftsiftp^tiflp.pf:);ti^,  Ij^as^,  .^N  ,^^ 

SS^^iiff  JPlm^mmfy^jm         Fii}i^p,  tb^.itiptl^,of.sbwe,Jb|8t- 

■*^*9^W!ijH¥ikTl«Ntpy»>^q<}rpr/9^i  Mxeilft^Vje^  x«f|i>p}Wq,up^r.rti^.  apl; 
^•WWIf  MV^  A^fbi  thm^,l«l^t|pn,^;:€|d^ctip»  ,a^rf>e,»airi. deeds  ,haa 
f'.|>W^ilwo«gtt>^^^  tb*t  the^*^,  i»».j?o 

Linlifl/^j^lf^W  to  (Ir^, title  of  the  r said  cl^mi^Dt,  ai)d  therefore,  sus- 

*  tains  his  title  to  insist  in  the  action  :  Finds,  that,  in  these  circumr 
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M'Kiag  V. 
Walker  and 
Wrighu 

Lord  Ordi- 
nary's Inter- 
locutor. 


Note. 


Stances,  the  assignation  in  favour  of  the  claimant,  Walker,  vmt, 
in  relation  to  Wright,  the  pursuer  of  the  reduetioti,  be  teld  tsbe 
reduced  and  ineifectnal ;  and  that  the  price  of  the  lease  most  be 
considered  as  a  surrogatum  for  the  lease  itself,  to  which  tli«  clsin- 
ant  Wright  holds  a  title  by  assignation,  while  there  is  no  tihft 
competitor  who  has  either  acquired  a  title  to  it  by  assignation,  or 
attached  it  by  diligence  :  Therefore,  sustains  the  claim  of  the  said 
James  Wright ;  finds  him  entitled  to  a  preference,  irr  'terim  of 
bis  claim,  for  the  sum  of  L.260  sterling,  with  legal  interest  from 
the  term  of  Whitsunday  1837,  and  the  penalty  in  the  bond,  into 
far  as  necessary,  to  cover  the  expenses  incurred  by  him  ;  and  de- 
cerns in  the  preference,  and  for  payment  against  the  raiser  of  the 
multiplepoinding  accordingly  :  Farther,  allows  an  account  of  odd 
expenses  to  be  given  in,  and  remits  the  same,  when  lodged,  to 
the  Auditor  to  be  taxed  :  Quoad  ultra,  and  secundo  loco,  prefert 
the  said  claimant.  Walker,  to  any  balance  which  may  renmifl  in 
the  hands  of  the  raiser,  M^Kiag,  after  satisfying  the  foresaid  etnmf 
of  James  Wright,  and  decerns  accordingly.' 

Note. — *  If  the  competition  bad  arisen  here  between  Wrfglit 
and  any  other  party  who  had  acquired  a  valid  title  to  the  leate 
completed  by  possession,  his  claim  could  not  have  been  sustained, 
at  least  to  the  full  extent ;  for  the  assignation  on  which  be  ftnindl^ 
though  intimated  to  the  landlord,  bad  not  been  completed  by  pos- 
session, except  in  regard  to  the  parts  of  the  premises  occupied  by 
subtenants,  to  whom  intimation  was  made,  and  from  whom  reot 
was  drawn,  being  the  only  possession  that  the  case  admitted  oi 
But  there  is  truly  here  no  competition  of  the  kind  ;  for  altfaoaj^h 
possession  followed  on  the  assignation  to  the  trust-disponee  oftke 
creditors,  and  the  lease  was  actually  sold  by  the  trust-dispon^ 
that  title  is  invalidated  by  the  operation  of  the  act  1696,  and  mast,* 
in  consequence  of  the  action  of  reduction  brought  by  Wright,  to 
which  the  Lord  Ordinary  sees  no  objection,  be  held,  in  so  far  ss 
Wright  is  concerned,  to  be  completely  extinguished.  Now,  itis 
true  that  Wright  has  no  interest  to  insist,  and  does  not  insist,  fer 
the  actual  reduction  of  the  sale,  if  he  receives  satisfoction  of  b^ 
bond  out  of  the  price.  But,  in  urging  that  claim,  he  is  entitled, 
in  virtue  of  his  reduction,  to  bold  the  competing  assignation  as  ab- 
solutely null ;  on  which  supposition  the  price  must  be  viewed  as 
the  surrogatum  for  the  lease, — a  subject  to  which  he  holAi  a  tide 
by  assignation  ;  and  in  regard  to  which  there  is  no  competing  title 
in  the  person  of  any  body  ehe. 

*  The  case  seems  nearly  identical  with  that  of  Hardie  Doughs 
t7.  Hay's  Trustees,  6th  June  1794,  Mor.  280%  with  only  this  d&- 
tinction  in  favour  of  the  assignee^  Wright,  that  here  an  action  of 
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reduction  has  been  aotaally  brought  on  the  act  1696,  while^  in  the  7  Mar.  183ft 

caie  alladed  to,  the  trust-disposition  in  favour  of  the  creditor^,     Wy^i/ 

tboBgli  redocible,  bad  not  been  directly  impeached  in  any  action  ^aikef  and 

on  the  statute.     It  is  true  that,  in  the  latter  case  of  Yeaman  v.  Wnght. 

EUiot  and  Foster,  2d  Feb.  1813,  the  case  of  Hardie  Douglas  is     ^^^ 

deseribed,  in  the  opinion  of  one  of  the  Judges,  as  having  been 

iaoorrectly  reported.     But  it  is  evident,  from  the  nature  of  the 

point  involved  in  the  case  of  Yeaman,  and  the  obvious  bearing  of 

that  opinion,  that  the  point  in  which  the  learned  Judge  held  the 

case  of  Douglas  to  be  iaoorrectly  reported  was  the  broad  and  un«- 

qoalified  statement  there  ascribed  to  the  Court,'— that  possession 

is  essential  to  the  conveyance  of  a  lease,  and  that,  without  it,  the 

asiignee  has  only  a  personal  right.    Still  the  case  of  Douglas  seems 

to  remain  an  authority  for  the  proposition,  that  the  right,  such  as 

it  is,  acquired  by  assignation  intimated  to  the  landlord,  is  good  in 

a  question  with  parties  who  have  acquired  no  right  at  all  to  that 

lease,  the  situation  in  which  the  creditors  stand  in  the  present  case, 

on  the  supposition  that  the  trust-assignation  in  their  favour  is 

taken  oat  of  the  way  by  the  reduction ;  and  on  this  point,  which 

appears^  both  from  the  report  in  the  Faculty  Collection,  and  that 

of  Mr  Bell,  in  his  folio  cases,  p.      ,  to  have  been  the  point  ruled 

in  the  case  of  Hardie  Douglas,  the  Lord  Ordinary  is  not  aware 

that  its  authority  has  been  impeached  by  any  later  decision.' 

The  trustee  reclaimed^  praying  the  Court  to  alter  the  interlocutor 
ganemlly,  <  or  at  least  to  find  that  the  purchaser,  Thomas  M'Kiag, 

*  is  boand  to  take  a  disposition  or  conveyance  from  the  trustee, 

*  the  price  being  always  subject  to  any  claim  of  preference  which 
'  may  be  declared  in  fevoor  of  the  said  James  Wright ;  or,  failing 

*  such  findings  to  find  that  there  was  no  effectual  sale  made  to  Thomas 

*  M^Kia^  -the  raiser  of  the  process  of  multiplepoinding,  and  conse* 

*  quently  that  the  price  stipulated  to  be  paid  for  the  said  lease  can* 

*  net  be  made  the  subject  of  the  said  process  of  multiplepoinding, 
'  and  to  dismiss  the  said  process,  and,  in  any  avent,  to  find  the  pe<- 
'*  titioner  entitled  to  expenses ;  or  otherwise,  to  alter  or  vary  the  said 

*  interlocutorj  as  to  your  Lordships  shall  seem  proper.' 

The  purchaser  redaimedf  praying  the  Court  <  to  alter  the  above 

*  interlocutor,  in  so  far  as  it  decerns  against  the  raiser  for  payment 

*  of  the  price  of  the  subjects,  without  finding  that  such  payment  is 
^  to  be  made  only  on  the  raiser  obtaining  a  good  and  unchallengeable 

*  title  to  the  snbjects,  and  in  so  &r  as  the  said  interlocutor  might 

*  be  held  to  find  the  claimant  Wright  enUtled  to  a  preference  for 
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7  Mftr.  i^9l  <  his  expenses  beyond  the  ftaoonl  of  the  peimlty  whieh  is  sd|MdslMl 

^^'^V^^    <  in  die  bond  and  assiimation  on  whidi  he  claiois ;  to  find  hisi  es* 

Walker^     *  titled  to  bis  expenses^  aad  to  dooora  Walker,  witUa  a  pocisd  tB 

AVrigbu         <  be  fixed  by  your  Lordships,  to  giro  the  raiser  an  vaehaUoagcaUe 

*  oonreyance,  free  of  encumbrances,  before  the  raiser  ia  liahk  ts 

*  make  payment  of  the  price  to  any  person  ;  and  filling  Walker 

*  doing  so,  to  find  that  Uie  raiser  is  not  liable  in  payaseai  of  the 

*  price ;  to  restrict  tlie  preferffocti  -fif  the  ciaioaat  Wrig^ht  fior  hit 
<  expMSM(to^tii0  nmeniMkaf  tb^peiM^ty  iq^bia  bpod ;  or  to  do i|Atr* 

*  wise  as. to  yotf/  LesdiihipSrfiiiAiL^^fmjttst.' 

^^^  ritf»va»ili  tiai^ery (t»ipftrfcKtfi,i  t;yilik<»itt  <tJN^g> WPIIWW  f4  1^9  9^ 


jeolO,  ,I«»ifnii^n(nf  thi^isa#gwiapn«iira%^re  m4^tp\^  kn^ikii 
Dittision,  and/akPMi  tbe,.tanMt%  mi  tbe.tiiwsip,wpy»a>piwr#s|^ 
bonmi  k>  .pay  i0.ihc^»iswgn^y  A^mi^^^4kimri  <M>  rbi  xwJBi"'^' 
£k>«#r(MiiM^Qi9^KRn»<iras^«)cerpe<Wif^  hld#o4PHUo(ttiHiiliwi 
tion,  because  be/ was  in  possession  JUKi»  MWesr  hia  wm  the  cedsal* 
Tkm^ia'aigmai.4ealiin>  iM0hthtkMim^,^iml^)k9f%^ilfl^ 
Mi^riNmimJAMHWi  isaalniade,  ^Mi|id,li|^  fMSHgnotisA  itps^^SNlAPi^li^ 
Sttltso^ifiut  asiitbisy'«rersjr4#iHi«r«<idi  4oi'iMormn|t.ipm  H^loHlbs 
assi|piee«{>  •<,!  t<>  I'l^j-  •»  m  .mn    ui  .i  v'*  i»i  '^i-n  •.   i*  «b<i  »»t,«* 

I  iiL<^  CW/mit4^licati«ptiSiepanite^tbe.ii|^,pai;i(,^  <lMAti)ef^  fpr 
thete^fssoiiiy  sM  sii^ectt'  )8Mppsfte<a»ppo|yi#fi^  j^^  pinssssjpB 
«Cj|»fa>«se^<iiB4ithfit  b^  »s|iig»8tkisiw«fe  K>f  Mini)  iW|imptriy  i  w.aipjk 
to  Uutimbolft»9fMthe  U:nml9$  <«uUitJb?fM4<t|is^tisM|^fM^ 
alsDiharsi  b«^  made  .to  himt?  vfiittiAt  js>imm»eswy  t04E9im|R  ikm 
poiata^i/onil  J4^y%da»Utfiid  fcosa^-rtie  bar  tthiit  ^,»rw|^^  «s4:«»- 
sigBAtiODi}  be^agi  (grfUH^  PriM^i  itb«v  pi^  ,day% .  is^  IwU*  ^  #>  ^ 
whale»  lihop^I  am  met ^a  qtvfKstiaai^  Wriflyga  jii)fi,As^^qfpaa,||k 
BeducCi<liii>  aild  to^SiiS9rad>te  .4iCi  i(if9acbisioM«'.,f .l,Mr^  JUi^Mfc^'Wf 
to  tk«iai)CtlocMtQir«4.bat.iinib  liTqq^fi^tiaa,,4s  <MrW"PWiPiWW*fc^ 
tlie«loaasidi fOMb  ..m  /  •    i  i     h.i^    .  ■  .i     ,. .  u,,.,  ,,  .,  .*», h  i . 

.  Dmn^  ijf  JPacnlfy^  for.WrigbW^Y^mr  Lordsbipii.wia  M  J'^ 

Wsigbl ealslltdsstlfejfvss? « < .  .         ,,, ,.. »  ,.,i      ^     • 

Lord  Mackenzie. — I  do  not  think  we  lapi  do  (j^  from  tk^-fblV^ 
of  the  case,  but  we  can  sustain  the  reasons  of  reduction^  The  cso* 
cinsiofis  are  not  such  ^asto  eaabla  as  .to  give  yoA  rigkt  to-the  Isssa 
I  agfee  with  the  opinion  of  Lord  Giliies  in  the  qiecial  case  pot  by 
his  Lordship  as  to  intimation,  but  I  am  not  prepared  to  ssy  that 
where  there  are  separate  subjects,  and  a  party  makes  a  geneialas* 
signation  after  that,  the  assignation  would  be  good  without  intiBStasii 
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'«i^iM'MoK''t)#li^  in''  p^^^W:  'I  taflnot  «y  triukt  tbse  wmitd  7  Mar  1630. 

-Wi«ftr^WaI>1^brotaM.  ^I^^Z^ 

'  'jEiMI  GAH^.-^rdo  toot  ttiemi-t^  (feeide  that  general' *qi]Mtk>n.  WaiUrjiod 
^T^jieftaft'to  ^  fTfts  in  tvlaticm  to  ebi9  8tt)ij«ct»  wbich  ia  ttii  unum  ^^^ 

•^tttf.*'-    ^J  •  •    •:  '  Opinion  of 

lJtd'9rmdenii-^lt  was  only  te  tbat  Lord  GilKea  ap«ke,  aiid  1  ^<'"'^' 
gfo afoftg'iKar%&' Lord^ip.    '  .     << 

'    TEe'CM/rf,  aceordht^ly,  <  recAi'tim  ihterloeutor  of  tha^  Lord  Qf-  Judgment. 
'4iiUy,'^fciC  of  new  find  ibat  tko  oompetMon  lies  btfCMao;  th« 

<  daimanty  and  the  pursutff  oflberediictidn^  Jaaaes  Wr%ht,4»Mdingr 

<  on  an  assignation  of  the  lease  granted  by  M'Gowan  on  the  18th 
*;IViMtty  laSKI,  tfrbe^avHy  of  a  lomi  for  the  sum  of  hA&9,  tbaa  ad- 
"^HfinM  to Uhfttw  1b<Mid|  wMeh  asmgnatioin and-bond  wa  powirMted 
^ft-^  laRI'()Qtinie(> ;  emhille  elher  elamafit  and  d«fen^ri  Jtfmes 
i'WNSIif§i^ilhi^^dbfp9Me  ot  ^he  ere^itors  ^f  M^Oewan^  ,ftm«dtbg 
^MVgMatat  trM^ieed,  daled  18<h  November  l«M,ai|de  i^mrial 
^^MgUMW^'dF  the^  leaie»  dated  the  9ls(  Dtowaiber  saaae*  yearc 
^9lfitf,  tfcht'<<><h^  ef  tbeaa  last-BMnttoDed  deeds^  were*  gtaiMed  by 
'WtlifJiAtffllPObivmn  wilbln  siitly  days  of  bk  iioloar  badcmpi^^, 
<#l«ilMlf  ^  ifMer  dabci^  and  ave  dierefoM  redaeiUe>  undev/tba 
*<ieH§#Mu  PM,  thin  tkore  Is  no  vaHd  el>jectien^  to  the  tide  «f  iJm 

*  said  paiaoer  to  insist  in  the  redaction,  in  respect  of  the  speaiidi^asii 
^l|irillloa»'i<f^e  teaiar  UMIed  en»  and  in  t)ie  reiiiOTing»  «nd  oount 
'^bt'fyttbtaSagf,  and'^hopilore  sasiaifi  iris  tMe  and  interest  to  insist 
^V^ttlfVktkMH^  XsiAin  •f^  baa  been  girea  ot 
*WMH^A^  Wh'jMM&aser,  Thomas  M^Kji^  in  the  detios  of  t^due* 
^^  ^mmti'^etiMiBM  declare  ift  tehM*  of  tbe  eoneliiiioiai  of 
*Vtf  ^MtthMMi  dbiF'tedaeiiaii  'aiid<  temeWng^  'aad*  4aoari»  t  >  Find 
"^lAlfeiWteiW^liiMe  to  James  Wi4gb«  in  fbeia&peaBe»iQaa«ra<) 
*lyiij||^«bMlfiif^tlfiQr.Oute#andIaaer  Hottte^  in.fbe  piwaaB;^ 
^MShl^dhdtD^'aiid  reduetioaj  and  find  Jaoias  Watker  Ibbla 
MyT4fcW  »Way  kft  the  eaipeflsips  laooiTad  by  hhs^botii  in ^ tbe 
*^)dM^4M^4bliir  Honie,  iw  said  proba*»  remil'  th#  aaoauals  of 

*  expenses,  respectiTely,  to  the  Auditor  to  tax  tbe  saasev  amkaeport, 

*  ifcd^llRoar'lUii'dMpM;'  to  '%e  extraated  ad  ibtet iia  r  i^nil  aa* «»  the 

*  condosion  for  count  and  redconing,  rearit  te  the  Letd  Orctina^y 

' Wpre^eed  ai  diall  be  just/ 

^  I  "»\  t     .1 1, »       •    .    -       .....  /.  ,  .      '.  .  , 

IMK)ittM9s  JMSfoA  '  A«t.  e«ir^<XSsaJ  X>.  tfuViiaL  -  <  Alt.  (Ipr.liMkfra 
Aqp,^  G,  ML  i  ?flr  WHgbt^)  Z^m  ofFiv}.  {Hope,)  YFA^W  i2o6rri 
%4w*  W^  9,  /oAn  M'Cracken,  W.  E.  and  /?o6er<  TFefaA,  S.  S.  C,  Agenu,    B. 

'^^  •  *  CvG.  R. 
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SECOND  DIVISION. 

■  L 

No.  XCIX.  7t/i  Marelt  1889. 

HART  ANDERSON 

againU 

EDINBURGH  AND  GLASGOW  UNION  CANAL 

COMPANY. 

Poor's  Ratbs. — Canal. — Found  by  a  mcfjority  oftlie  tokole  Comif 
that  a  portion  of  a  canal^  situakd  tcUhin  a  particular  paritkf  was 
aauMobk  for  poor's  rates  to  that  parish  ;  4md  that  the  raie  ougkt 
not  to  he  made  according  to  t/4e  original  (mmtal  worth  or  rent  of  Iks 
land  before  it  was  eonoerted  to  the  use  of  the  canalt  but  acoording  to 
the  annual  vabte  of  the  canal  itself  as  a  vabtabU  heritable  property. 

• 

Narratire.  The  Union  Canal  Company  was  constituted  by  statutu,  in  1617; 
The  subsl^ribed  capital  of  the  company  was  L.250,000,  divided  into 
shares  of  L.fiO  each.  The  sharehokters  were  empowered  to  lefy 
certain  specified  rates  and  tolls  on  the  conveyance  of  goods  and 
passengers  by  the  canal,  and  to  divide  among  themselves  propor-* 
tionally  the  profits  arising  therefrom.  The  cost  of  the  canal  hariag 
exceeded  the  estimate,  it  was  providedi  by  stat*  7  Geo*  IV.  e»  45^ 
that  the  debt  thereby  contracted  should  be  allocated  on  the  dialer 
holders  according  to  the  amount  of  their  respective  shares^  and  tlial 
such  of  them asshould  pay  up  their  shares  of  the  debt *aho«ld is* 
ceive  the  dividends  corresponding  to  their  stock  free  and  entixei 
but  that  the  dividends  of  the  others  who  did  not  pay  should  be  n* 
tained  by  the  treasurer  of  the  company,  and  appUed  to  the  extuw 
tion  of  the  debt.  Under  this  statute,  L.22 1,260  of  debt  wni«  aHs^ 
cated,  of  which  about  two-thirds  were  paid  up  by  die  sharefaoMen^ 
The  profits  of  the  undertaking  have  never  been  more  than  sufficieat 
to  pay  at  the  rate  of  il.per  cent  annually  on  the  amount  of  debt, 
which  the  shareholders  who  had  paid  up  their  proporlaons  of  the  debt 
have  receiyed  as  dividends,  the  balance  being  applied  to  eztinctieo 
of  principal  and  interest  of  the  remaining  portion  of  debt 

Part  of  the  canal  and  basins  is  situated  within  the  parish  of  Si 
Cuthbert,  Jiixe  present  action  was  brought  by  the  pursuer,  as  col- 
lector of  poor's  rates  for  that  parish,  for  payment  by  the  defeadeis 
of  L.31  :  4  :  2,  being  their  proportion  of  the  assessment  for  the  poor 
for  the  year  1835-6,  as  levied  on  the  real  rent  of  the  parish.  The 
summons  stated  the  assessment  to  be  due  by  the  defenders,  '  for 
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^  tiieir  heritable  property  in  said  parish  in  their  own  occupancy/  7M«r.  )A39. 
and  was  levied  on  a  rental  of  L.1070,  which,  it  was  explained,  was    ^"^^V^^ 
obtained  by  assuming  the  allocated  additional  stopk  or  debt  as  the  £^j„^'^V' 
capital  of  the  company,  and  5  per  cent,  interest  thereon  as  the  ren-  and  Glasgow 
tal  of  the  whole  canal,  the  proportion  whereof  corresponding  to  that  q^'°° 
part  of  the  canal  situated  in  the  parish  of  St  Cutbbert  (being  ^^      — - 
parts  of  the  whole)  was  L.1070.  NanatiTe. 

Id  defence^  it  was  maintained,  1.  That  no  public  canal  or  high- 
way was  liable,  by  the  law  of  Seotland^  to  be  'assessed  for  poor's 
rates;  and,  S.  Even  if  it  conld  be  so  assessed,  the  principle  on 
which  the  rental  was  framed  could  not  be  supported,  as  no  profits 
werevealised  from  the  canal,  but  the  whole  proceeds  applied  in  ex* 
tifigaishing  the"  debt  of  the  company. 

'  The  record  was  dosed  on*  tnmmons  and  defences  by  a  minnte, 
m  whidi  it  waa  tbft  atated  diaC  the  parties  held  *■  the  snm  of  L.1000 

*  t»  be  the  gross  anflunl  wortii  to  the  defenders  of  their  property 
*in  th^  own  ocenpaney^  ineladidg  canal  dues  of  the  canal,  and 

*  oth^  works  connected  therewith,  situated  in  the  parish  of  St 
'  Gathberts.'- -  Cades  wcrre  t)rdttred' by  the  Lord  Ordinary. 

Thepttrsa#r  jilMR2ttf--^l.''  That  the  leading  ptindple  of  the  acts  Pursuer's 
for  the  reUef  of  the  po^  is»'  that  a  rate  abeukl  be  imposed  mi  the     ^^ 
whole  substanodof  the  iekabilanta,  or  on  their  whole  property  with- 
in the  parish;  SM.  i679,  c.  74;  Proddmationh  1692  and  1603. 
AU  real  property  is  liable  in  poor's  rates,  except,  I.  King^a* pro- 
perty (  2.  manses  and  glebes ;  and,  8.'  piwperty  held,  whether  by 
iSMictations  or  individuahi,  as  a  public  troat  for  the  whole  oommu- 
Bity,  aa,  for  example,  highways*      Mills^  coalworha  and  saltworks 
have  been  held  not  to  be  exempted ;  Inveresk  t7«  Magistrates  of 
Mosseiburgh,  2dth  May  1794,  Motr.  10,565.     The  defenders  are 
aot  ipcioded  in  any  ef  the  exceptkos  lo  liability*     There  is  a  com- 
plete distinetion  fa^itween  the  Union-  Oanai  sad  a  pubKc  highway. 
The  latter  18  net  merely  a  pablie  miderlaking,  hot  also  a  public 
trust,  the  whole  reirennes  or  rente  nrising  from  which  must  be  em* 
ployed  by  the  trustees  in  the  maintenance  and  improvement  of  the 
rioad  itself,  aod  are  thus  exeloded  fretn  beeonung  a  sooroe  of  bene^ 
iieial  enjoyment  to  them,  or  any  other  person  indiridoally.    The 
eanal,  on  \he  other  land,  U  a  private^speculation  for  private  gain 
and  profit,  in  which  a  division  of  some  annual  profit  among  the 
shareholders  is  contemplated*     Though  the  Legislature  has  inter* 
posed  its  sanction,  that  will  not  make  the  canal  a  res  publica.     This 
distinction  between  property  altog0ther  public,  as  a  highway,  and 
that  belonging  to  private  individuals,  as  a  canal,  and  its  effect  in 
txempting  the  former,  but  not  the  latter,  from  popr^s  rates,  are  fully 
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'7  Mar.  I8d9.  tecognised  in  the  law  of  England ;  DaUoUy  233 ;  2  BladitUme, 
^^^'^V'^'^    <^.  2 ;  Rex  v.  Corporation  of  Wickham,  3  Keh.  640 ;  Rel  t.  Car- 

EdiliUrV'    <W"g^on>  Cowper,  681 ;  Rex  v.  Page,  4  TH^JRep.  548;  Rexr. 

nnd  Giosgoir   Aire' and  Calder  Navigation,^  Term.  Rtp.  €60;  Rex  r.  Pro. of 

Union  Canal  gtaffofrdsbirfe  Navigation,  8  TWm.  Rep.  340 ;  Ilex  v.  Mayor  of 
London,  4  2>rm.  £^;7.  21 ;  1  JVb^an,  79,  87 ;  Rex  v.  Sailers  Sluice 
Navigation,  4  Term.  Rep.TBO.  2.  The  priticipfe  adopted' in  fix- 
ing th6  rental  on  which' die  atoessment  has  been  imposed  is  correet 
^d  reasonable*  The  defenders. are  now  excluded  from  objectjog 
to  it  by  the  terms  of  the  mitiute  at  closing  the  record,  by  which 
L.  1000  was  admitted  as  the  assessable  rental,  if  the  canal  and  basins 
were  assessable.  Besides,  it  would  be  no  objection  to  the  mode  of 
assessment  to  urge,  that  a  detached  portion  of  the  C^nal  cannot  be 
said  to  possess  any  value ;  as  it  is  indisputable  that  there  are  many 
houses,  and  other  real  property,  situated  partially  within  two 
parishes,  'whlth  are  not  on  that  account  exempted  from  payment 
of  poor's  rates  to  either,  and  this  is  fixed  lA  tlie  law  of  England ; 
Rex  V.  New  River  Company,  1  M  §•.  S.  308;  1  Nolaitj  76; 
Rex  V.  Pro.  of  Staif.  Nav.  Co.  ut  supr^.  Nor  is  the  wat^r  of  s 
canal  equivalent  to  the  machinery  of  a  manufactory :  it  is  fiindo 
annexum,  and  as  long  as  it  is  there,  cannot  be  separated  from  the 
solum  and  banks  in  ascertaining  the  rental,  or  overlooked,  anymore 
that!  a  house  could  be  which  has  been  built  upon  ground  formerly 
unoccupied.  Tlien,  when  was  it  ever  heard  that  a  proiprtetor  of  an 
heritable  subject  could  claim  deduction  or  exemption  from  poor's 
rates,  on  the  score  of  debts  chargeable  on  his  estate?  The  debt 
alleged  by  the  defenders  is  a  mere  personal  debt.  But,  in  estina- 
ting  the  assessable  value  of  the  real  property,  all  that  the  pursuer 
has  to  do  is  to  ascertain  the  rental  actually  drawn  from  it :  he  bas 
nothing  to  do  with  the  demands  which  may  exist  against  the  party 
by  whom  that  rental  is  in  the  first  place  received.  Further,  the 
alleged  debt  being  allocated  on  the  shareholders,  is  no  longer  a 
debt:  it  is  additional  stock,  and  the  annual  payments  made  on  ac- 
count of  it  are  not  truly  interest  for  debt,  but  dividends  on  stocky 
which  are  clearly  *  profits.'  See  North  Leith  t;.  Magistrates  of 
Edinburgh,  12th  Nov.  1833,  reported  in  Dunhp's  Parochial  Imj 
38d,  2d  edit  *. 


*  This  was  an  action  brought  for  the  purpose  of  enforcing  payment  of  poor*s  rttes 
upon  the  tarious  duties  leviable  by  the  Magistrates  of  Edinburgh  at  Leith,  in  name  of 
harbour,  dock  and  shore  dues.  These  dues  were,  along  with  the  harbour,  docks  and  otbtr 
subjects,  conveyed  to  the  Lords  of  the  Treasury,  in  security  of  sums  advanced  bj  then 
for  tliG  improvement  of  the  harbour,  &c.  Lord  Mackenzie,  Ordinary,  found,  inter  aBt$ 
that  the  dues  or  other  profits  regulated  by  law,  and  leviable  by  the  defenders  oa  K- 
count  of  the  use  of  the  port  and  its  pertinencies  by  the  public.  Were  not  liable  to  be 
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The  defenders pleatkd — 1.  No. works  erected  with  a  view  to  the  7^»r,  J839. 
public  senrice,  tliongb  vested  in  a  coicporation,  are,  liable  to.be  a^-    SfV!?*^ 
fsessedfor  poor'^  rates.     Thus  the  ordinary  highways  Jiave  .n^v^r  jj^Ji^^'^h''* 
been  cbai^eable  with  sacb  as9e9aiinei]t|  and, this  has  been  hf  Id^so  ci^ar  .>nd  Glasi^ow 

•  X  A   A  A*  T"!  •       •  •      •*  1  Union  Canal 

as  u>  reqaire.no  statutory  e^^emption.     xhere  is,  in  .principle,  no  q^^ 
difference  between  the  Union  Canal  ^nd;  a  public,  ^ghpray.  ..  The     ,— 
former  laa  public  work,  the  managers  of  which  are,  b;^  the  statute,  pj^fj]  ^'^ 
constituted  trustees  fox  the  pubH^r  and.^r^.  boup^.tQ  qp.^niQui^i^^^te 
to  the  publici  the  benefits  of  the  i^qal  a«t  c€;rtain  £ixec|  ^ateis.  ..In 
fact  the  public  .liave  got  the  wbo^  ,i^epe$t  of  th^.,unci£;r(ab(ing,  j^ 
consequenceiPf  the  ^ebt  contracted  in.ojrdei;  to.cpmpjlsete^it^,t(h9.||a]{- 
nient^f  if^hich  absorbs  the  whole  reveiiue*    B^(|  the  f^^-itejipn. adopt- 
ed by  the  pu^suer^^as  tl)$^t.ou.wbiph,Mie  exemption  of  highways  from 
poor's  ^at^  is  founded),  ia  err.(^ie/^us..    It  is  not  U;^e  merp  9.ifC4:^n)- 
stance  of  the  proprjbtf^ra  or  truste^e^,  d^fivipg  qp  ,peri|pf\al  e^QpI.u* 
meat,  or  not  beting  entitl^^' to  ^^  sQ|.  from  any  public  MjpdejrtalpjQg, 
that  wottldiurnish  a  ^pffici^t^rea^pn  for  8ui;li  ex,emj;>t;io;i;  4^  19  its 
public  ch^raotex.aiid  use,-^a.reasipn  appU^f^li*  ^s  m^yct^jt^  the  canal 
as  to  a  highway.     The  purs.uer  has  referred  to. the  practice  in  Eng- 
land, with  regard  to  the  assessment  of  canals  for  the  relief  of  the  poor. 
But  the  rule^  in  Epgland  as  tp  the.assep8,ipePt3  for  the»f)Opr  e^j^  sq,;^- 
bitrary^.and  dissimilar  to  the  pri)cti(;e,|n,Scqt]^n4»  thatj  ;^9|nfefepj:;e 
can  he  dr^wn  from  the  on^,|o,the. other..,  The  cwe,,Qf  the.]L-,e.U,V  Pp^M^ 
is  a  precedent  in,  fj^vQur  of  the  4efende^^,,  ^.h^  are  inj  the  ^{(f^e  sitMa* 
tioo  with  jrespect  to  ^he  canal,  a3,t^^  ]V|^istri^te;s  pf  ^.dinbuf^h  we^e 
in  ^egarji  to  tliesi;  dppl^..    See  jalsq  P9pi|ijiwion^^^^of,^£«'fack8.v- 
Milrqy,  21st  Nov.  1815.;  ^i;id, Officers  jrf  ^Ordnance  v^ .  I^eritprs  pf 
North. Leitjh,.  Mtfr^June  18^^  and  14th  Feb,  1^23,..  .^^Bu^JUu^h 
apublic  wofjk.^s  xhe  .canal  be..a<|^as^ble.fo^  Pi90i;'s  rj^efi  ^  ^\l, ,  jt 
would  be  iQgainfit.evejy  princip^lf  on  which  such^p^^^y^^  has 
kitheijto  be«n  re^qgnise^l,  to  ho)d  4\ajt  thp  gfo^s  rey^i^e  .^pu^  be 
the  sulyeqt.of  jt..,  As.  to  nej  profit^,  |t  i^  admitted,  =  op  aJLhan,dfj, 
that  there,  are  npne  Jto  be  assessed,  .^n.d  npfl,ej\ke|y  pv^r  to  be.  rpia^U 
i«edby  th^ shareholders.  .  Besides^  viewing  t^ie^^pi^nal.  a^a.priysite 
•peculation,,  on  what. principle  js  it  that  its  pi:Qfit8,  gross  or  nqt,  j^ 
to  be  assessed  ?   The  water  of  the . canal  j|^  pTe;;isely,equiv^l|^nt  to 
the  machinery  of  an  ordinary  manufactory,  and  is  in, no  sense. jt 

taicd  for  the  relief  of  the  poofi  '  in  so  far  as  the  .aame  bad  beea  applied,  or  made  up. 

*  pliable  to  pajment  of  tbe  expanse  of  k^ping  up,  or  improving,  the  said  port  and  its 
'  perdoeacies  ;*  but  tbat,  '  in  so  far  as  tbe  Magistrates  of  Edinburgh  bad  ri^ht  to  heri- 

*  tftble  subjects,  situated  witbiu  the  said  parish  of  Norih  Leiih,  in  free  and  ordinary  pro- 
'  V^'^h  the  tax  for  tbe  relief  of  tbe  poor  fell  to  be  paid  on  account  of  the  said  subjects ; 

*  snd  that  notwithstaodiiig  any  conveyance  thereof,  or  of  the  prolits  tliereof,  to  the 

*  Lords  of  tbe  Treasury  in  security  of  payment  of  debts  due  by  the  town.*     The  case 
*»  settled  without  going  any  further  tlian  the  Outer-House, 
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T  Mur.  16d9.  fixture.     The  only  fixed  property  are  the  banks  and  soliun  of  tbe 
""^^"i^^   canal.     These,  like  the  buildinin  in  a  manufactory,  are  assessable ; 
£dintHir«b      but  to  assess  on  machinery,  or  what  is  equivalent  to  it,  is  mcoasis-, 
u**-^' cSn^i  *®***  ^'''  *^®  known  rules  and  practice  of  the  law.     Again,  the 
Co.  canal  is  an  indivisible  subject,  and  the  small  bit  of  it  in  St  Cuth- 

TT'    ,      bert's  parish  would  yield  no  revenue  whatever,  without  being  con- 
Fieai.  nfected  with, the  rest,  which  runs  through  other  parishes:  and  hov 

could  any  assessment  be  made  according  to  its  value  in  the  several 
parishes  through  which  it  runs  ?  It  is  different  from  a  dwelling- 
house  situated  in  two  parishes,  as  one  part  of  the  house  may  be  of 
value  without  relation  to  the  other. 

The  Lord  Ordinary  made  avisandum  with  the  cause  to  the  Coart, 

adding  to  his  interlocutor  the  annexed  note : 

Lord  Ordi-         Note, — <  This  is  an  attempt  for  the  first  time  in  th  is  country  to 

nary  see.     ^  |^^  ^^  assessment  on  a  public  navigable  canal  for  poor's  rates.   It 

^professes  to  be  an  assessment  on  real  ot  heritable  property.    Yet 

« it  is  not  an  assessment  on  the  ground  or  solum  of  the  canal  tluU 

*  the  pursuer  demands.  That  is  conceded  by  the  defenders,  wi 
>  conceded,  as  the  Lord  Ordinary  thinks,  without  the  least  incoo- 

<  sistency ;  and  it  does  not  seem  to  be  denied  by  the  pursuer,  tbtt 

*  he  still  assesHes  the  proprietors,  from  whom  the  Canal  Compsiif 

*  acquired  the  ground  under  the  statute,  for  their  whole  prq)erty 

<  as  it  stood  before,  without  diminution.  If  it  can  be  shown  to  be 
^  otherwise,  the  defenders  substantially  admit  that  they  would  be 

*  liable  to  a  small  assessment  in  the  first  instance.     But  this  is  not 

<  what  the  pursuer  aims  at.     Having  got  from  the  defenders  an  ad- 

<  mission,  by  the  joint  minute  lodged,  that,  looking  at  the  entiit 

*  work  of  the  canal  from  Port- Hope toun  to  Lock  16.  of  the  Fortk 

<  and  Clyde  Canal,  with  all  its  locks,  bridges,  tunnels,  &c.,  the  groii 

<  value  of  l^at  part  of  it  which  is  in  the  parish  of  St  Cuthbertt^ 

*  taken  as  -a  part  of  the  whole,  may  be  assumed  as  proportionally 

*  L.1000,  they  treat  that  as  iy  itself  an  heritable  subject  of  that 

*  value^  and  liable  to  assessment  without  further  inquiry.     The 

<  Lord  Ordinary  must  observe,  that  if  the  defenders  are  bound  by 

*  that  minute,  so  is  the  pursuer^  and  therefore  it  is  irregular  and  in- 

<  competent  in  the  pursuer  to  attempt  in  his  case  to  represent  the 
^  sum  of  L.1000  as  the  nett  and  not  the  gross  value  to  be  assamed. 

*  In  truth  this  attempt  is  a  departure  from  the  only  issue  on  which 

*  it  is  possible  for  the  pursuer  to  make  out  a  case.     Acoordiog  to 

<  his  whole  argument,  his  case  is,  that  this  bit  of  the  canal  is  Uable 

<  to  assessment  as  an  heritable  subject,  by  a  calculation  of  its  reb- 

*  tive  value  according  to  the  gross  produce  of  the  whole  canal  by  its 

<  toU»  and  duties.     For  if  the  matter  is  brought  to  any  reckoain^ 
_                    '  of  the  actual  or  real  value  of  the  subject  by  such  produce  to  th 
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fnpritton^  it  seems  not  to  be  dispnted  as  a  matter  of  certainty,  7  Mar.  1839. 
that  at  present  at  least  it  is  of  no  value  whatever  to  them.  ^""^N^^^ 

*  The  qnestioo,  whether  such  a  subject,  if  the  whole  of  which  it  £din^i!^ffb 
is  a  part,  were  productive  of  nett  profits,  would  be  legally  liable  and  Glasgow 
to  assessment,  must  at  least  be  considered  as  very  doubtful.    There  ^'^"  ^^"^ 

are  many  canals  in  this  country,  and  it  has  not  been  stated  that     

in  any  one  instance  such  an  assessment  has  been  attempted.  ^^' 
There  are  great  diflficulties  in  it  in  point  of  principle.  The  assess- 
ment is  called  an  assessment  on  heritable  property.  But  is  it  so  real- 
ly ?  Laying  aside  the  previous  agricultural  value  of  the  solum,  the 
part  of  such  a  canal  which  is  locally  in  a  single  parish  is  scarcely 
of  any  value  whatever,  if  disconnected  from  the  rest.  It  never 
amid  have  been  made, — the  very  expense  of  the  ground  being  far 
greater  than  any  use  which  could  be  made  of  it  within  the  parish. 
This  accordingly  is  not  the  sort  of  value  6n  which  the  pursuer 
proposes  to  assess.  He  goes  out  of  his  parish,  and  along  the  whole 
line  of  the  canal  through  other  parishes ;  and  finding  tolls  levied 
there,  all  of  which  are  so  levied  in  respect  of  the  entire  run  of  the 
canal,  he  takes  a  proportion  of  these  entire  tolls  as  being  the  value 
of  the  part  within  the  parish.  Is  this  an  assessment  on  real  pro- 
perfy within  the  parish?  The  Lord  Ordinary  thinks  that  it  is 
not.  It  is  truly  an  assessment  upon  income  derived  from  trade, 
or  the  use  of  a  species  of  machinery  in  this  and  other  parishes. 
The  case  of  a  house  locally  in  two  parishes,  such  as  the  Royal 
Bank,  has  been  mentioned.  Bat  the  analogy  is  not  accurate. 
Each  part  of  a  house  has  a  value  of  its  own,  although  the  value 
may  be  enhanced,  as  it  may  also  be  diminished,  by  joining  the  two 
parts  into  one  entire  subject  But,  if  the  assessors  for  the  poor 
were  to  attempt  to  assess  the  house  of  the  Royal  Bank,  by  taking 
the  value  of  a  part  by  an  estimate  of  a  proportion  of  the  value  of 
the  whole  by  its  produce  as  a  bank,  this  would  not  be  assessing 
the  real  estate,  but  the  income  from  trade.  And  although,  by  the 
law  of  Scotland,  an  assessment  on  means  and  substance  may  be 
made,  this  is  not  at  all  what  is  here  proposed,  nor  would  it  be  ad- 
missible in  the  circumstances  of  the  case.  The  case  of  highways, 
which  have  always  been  held  to  be  exempted  by  the  law  of  Scot- 
hnd,  is  treated  by  the  pui^uer  as  depending  exclusively  on  the 
&ct,  that  the  trustees  can  drawno  profit  for  their  own  benefit, 
and  by  the  defenders,  as  being  regulated  solely  by  the  principle, 
that  the  highways  are  formed  and  maintained  for  the  public  use 
and  convenience.  The  last  is  probably  the  main  ground ;  and  if 
the  first  were  the  principle,  it  seems  evident  that  it  would  apply 
equally  to  a  public  canal  regulated  by  statute,  as  tony  as  it  did  pro- 
duce  no  benefit  to  those  who  undertook  the  construction  and  ma- 
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nageineiit  of  it.  Bat  the  Lord  Ordinary  suspects  that  there  may 
be  more  in  it.  A  small  bit  of  a  g^eat  highway^  taken  by  kself, 
may  be  of  some  use  to  tlie  public,  though  comparatively  of  anaU 
value  if  unconnected  with  the  rest.  There  may  be  a  part  of  it 
within  one  parish  where  there  is  not  a  penny  of  toll  levied.  To 
assess  in  that  parish,  by  an  estimate  of  tolls  levied  twenty,  thirty, 
forty  miles  distant,  could  never  be  said  to  be  an  assessment  opoa 
real  estate  in  that  parish.  And,  accordingly,  such  a  thing  has  never 
been  heard  of  in  this  country. 

^  The  case  of  the  Leith  Docks  comes  nearest  to  die  present 
and  it  appears  to  the  Lord  Ordinary  that  the  principle  of  diat 
reaches  it,  and  that  the  particular  finding  on  which  the  pursuer 
rests,  does  not  in  the  least  lessen  its  application.  Ordkutn/  ffo-^ 
perty^  whether  held  by  a  corporation  or  by  an  individual,  must  no 
doubt  be  assessed,  without  regard  to  the  debts  which  may  affect 
it.  But  when  an  attempt  was  made  to  assess,  110^  upon  ordinary 
property  within  the  parish,  having  a  value  in  itself,  whatever  debts 
may  affect  it,  but  upon  the  produce  of  a  great  toorkj  which  produce 
must  be  locally  drawn  in  many  parishes,  is  it  not  necessary  to  as- 
certain, at  the  least,  that  svch  produce  really  exists^  after  paying  the 
expense  of  creating  the  work  and  supporting  it  ?  The  Leith  Dodi 
case  is  not  fully  up  to  the  present  case,  in  so  far  as  the  entire  work 
there  was  in  one  parish,  and  all  the  produce  was  obtained  there. 
But  in  the  point,  that  unless  there  be  a  clear  produce,  there  is 
nothing  to  assess,  and  that  you  cannot  assess  upon  the  gross  prodnce, 
the  cases  seem  to  be  identical.  A  corporation  and  an  individual 
are  in  pari  casu.  But  quoad  hoc  the  Union  Canal  Company  are 
as  much  a  corporation  as  the  Magistrates  of  Edinburgh.  And  the 
Lord  Ordinary  can  really  see  no  difference  between  the  cases,  ex* 
cept  that  which  he  has  pointed  out,  as  rendering  the  assessment 
here  much  more  difficult  The  question  is,  whether  the  pursuer 
is  entitled  to  assess  on  the  gross  value  admitted  by  the  minute. 
If  not,  it  is  clear  that  he  cannot  assess  at  all.  And  it  surely  can 
make  no  difference,  whether  debts  contracted  in  the  formation  of 
the  canal  are  in  the  hands  of  the  original  creditors,  or  are  held  by 
individual  shareholders  of  the  company,  who  have  purchased  Ota&s 
debts,  and  hold  them  against  the  property,  precisely  as  the  origi* 
nal  creditors  might  have  done. 

^  The  Lord  Ordinary  says  nothing  of  the  law  of  England.  It  is 
a  very  peculiar  system.  But  even  as  it  is,  he  is  not  at  all  satisfied 
that  any  of  the  cases  referred  to  import  any  thing  like  wiiat  the 
pursuer  maintains.  It  would,  in  his  apprehension,  amount  to  an 
assessment  on  personal  estate,  not  admissible  at  all  in  the  law  of 
England,  or  rather  to  an  assessment  on  the  gross  income,  without 
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'  regard  to  debts.     But  faowdrer  thi9  maybc^  the  law  of  S^tland  7  Mar.  1839. 

M's  entirely- differeni.  .       :.    i <  •  V*i-y-^^ 

*  Tlie  r^oord  w  certainly  meagre^    But  as  no  proposal  has  been  ]i^,fb!!^^^' 
<  made  to  open  it,  the  Lord  Ordinary  bas  advised  «the  caase  as  it  and  Glasgow 

£  M^^^J^  t  .  .  Union  Canal 

Tha.Court  appointed  the  caa^a  to  be.laid  befone  the  othei; .Judges. 
The  follofiriog^  opiftiona  were  ■  returned ; 

Lord  President. — We  coincide  in  every  material  point iathis^eaae  Opinion  of 
with  the  opipioD  expressed  byi  Lord  Moncreiff  in.  the  note  which  ju^g^ 
ha^aQiiezed  to.  the  intarlocfitor.  > 

We. agree  with  kimjn  thia  propriety  of  laying  out, of  view  all 
argameAts  and  decisions  relating. to  the  administration  of  the  poor 
Isws m  England :  Firsiy  Because  w^.do  not  understand  those  laws, 
which,  astfar  as. we  see,  differ  in  many  respects  from  the  poor  laws 
of  Scotland }  ,Bs^9,sec0ndfy^  Because^as  we  bavo>  poor.  laws,  of  our 
owoi  aad.decifiionaand;  pnaotioe  applicable  to ; the  administration  of 
tbem^  we  think  that  this,  case  ought  to  be. determined  entirely  on 
ptiflfiiplea  of 'Scots  law*    .       .     :  .. 

As- Lord  Mo^creiff.  observes,  this  is. the, first  attempt  in  this 
eouotry  to. lay  an  asse^Bment  on  a  public  navigable,  canal  for  poor 
rates ;  and  we  are  of  opuiiQO».Jhat.this  fact^of  itself  .is  almost  suffi* 
cient  to  settle  the  question^  as.proviog.the'  uudecstanding  and  prac- 
dee  of  t^is  country^  now  Ibr.seveoty  or  eighty  years. .  The  {[reat 
canal  between  the  Forth  and  Clydcr  aod  the  Mookland  Canal,  have 
existed  for  nearly  thatpefiod./.  They  pa8s<  through  parishes,  parti- 
cidarly  the  Barony  parish >of  Glasgow^  .ifk  which  there  .have  Wg 
been  assessments  for  .pool's  rates,<aad  so  such  assessment  has  been 
levied,  or,  as  far  as  we  know^  attempted  to  be  leviedxtn,  those  canals. 
We  cannot  aoppose  that  the  matter  was  ovedooked,  or  if  it  was,  it 
only  proves  more  strongly,  that  it  never  occurred,  to  the. parties  in- 
terested in  those  parishes  tliat  any  such  assessment  was  competent. 

This  professes  to  be  an  assessment  on  real  or  heritable  property. 
But  it  is^  not  so, — it  is  not  an.assessiaent  on  the  solum  or  ground 
covered  by  the  water  of  the  canal  which  the  pursuer  demands.  Such 
an  assessment,  the  defenders  admit,  they  could  not  resist;  and  it 
is  admitted  by  the  pursuer,  that  he  stUl  assesses  the  proprietors, 
from  whom  the  Canal  Company  acquired  the  ground  covered  by 
the  canal,  for  their  whole  property,  as  it  stood  before  the  canal  was 
formed,  without  any  abatement  for  the  ground  so  occupied, — so  that 
if  the  canal  were  also  to  be  assessed,  it  would  be  tantamount  to  a 
double  assessment  on  the  same  ground  or  solum ;  for  it  is  only  as 
real  property  that  it  is  proposed  to  subject  the  canal. 

But  it  appears  to  us,  that  whatever  may  be  said  of  the  stripe  of 
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7  Mar.  )B3d.  ground  covered  by  the  canal,  the  canal  iteelf,  and  the  shares  and 
profits  of  it,  (if  any,)  are  not  real  property,  bat  personal,  like  the 
»tock  and  profits  in  the  stock  of  any  other  joint-stock  company. 
Take  the  case  of  the  Bank  of  Scotland  or  Royal  Bank.  The  pro- 
prietors may  be  assessable  on  the  tenements  occupied  by  them  in 
the  conduct  of  their  business,  but  certainly  not  on  the  stock,  or 
profits  on  that  stock,  as  real  or  heritable  property.  Those  might 
fall  under  another  principle  of  assessment,  viz.  on  estimation  <rf 
their  substance.  But  that  is  not  what  the  pursuer  demands :  He 
demands  this  assessment  on  the  canal  as  real  or  herifabk  property^ 
which  it  is  not.  And  here  this  case  differs  essentially  from  that  of 
mills,  and  coal  and  salt  works.  (See  the  case  of  the  Collector  of 
the  Poor  Rates  for  the  parish  of  Inveresk  v.  The  Magistrates  of 
Musselburgh,  28th  May  1794,  Mmrr.  10,585.)  In  such  cases  the 
mill  and  other  works  were  taxed,  because  the  rent  paid  for  them, 
and  the  profits  made  by  them,  were  drawn  from  the  use  of  the  he* 
ritable  subject,  just  as  the  rent  of  land  for  agricultural  purposes  is 
drawn  out  of  the  use  of  the  land  by  agricultural  labour. 

But  in  the  case  of  the  Union  and  other  canals,  the  profit  is  not 
drawn  by  the  use  of  the  heritable  subject — the  solum  of  the  canal, 
but  by  the  use  made  of  the  water  covering  that  solum. 

Now,  the  profit  by  such  use  of  the  water  cannot,  oo  any  princi* 
pie,  be  held  to  arise  by  the  use  of  it  in  any  particular  parish  or  por« 
tion  of  the  canal  cut  off  from  the  rest.  The  profit  arises  only  from 
the  use  of  it  as  a  mode  of  communication  from  one  part  of  the  coaiH 
try  to  other  parts  along  the  line.  If  the  part  within  the  partsh  of 
St  Cuthberts,  for  instance,  be  taken  by  itself,  it  is  of  no  vahid 
whatever.  Suppose  that,  from  some  cause  or  another,  the  canal 
bad  never  been  finished  beyond  that  parish,  or  that  it  had  been  at» 
tempted  to  levy  an  assessment  on  it  while  the  work  was  only  in 
progress  for  a  few  miles  beyond  it,  what  possible  value  could  have 
been  put  on  this  small  portion  ? 

It  may  be  true  that  L.IOOO  may  be  the  proper  proportion  for 
this  small  portion  effeiring  to  the  whole  amount  of  toll  along  the 
whole  line ;  but  still  this  arises  only  from  the  use,  not  of  this  de^ 
tached  piece  of  it,  taken  by  itself,  but  from  the  use  of  it  in  connec- 
tion with  the  whole  line.  And  nothing  conld  be  more  unequal  and 
unjust,  than  to  assess  the  canal  merely  according  to  the  length  of 
miles  or  yards  in  which  it  passes  through  a  particular  parish.  In 
one  parish,  owing  to  the  level  of  the  ground,  it  may  run  almost  in 
a  strait  line,  while,  in  the  very  next  parish,  owing  to  the  nature  of 
the  ground,  it  may  be  necessary  to  make  it  wind  for  several  miles 
backwards  and  forwards, — which  does  actually  take  place  in  the  line 
of  this  very  canal. 
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-    We  uy  nothing  on  the  sabjeet  of  hfgbwaySy  or  of  the  L^ith  7  filar,  I830: 
docks,  becaase  we  coincide  in  the  observations  of  Lord  Moncreiff  ^^^'^'^^'^^ 

Anderson  v. 
on  these  points.  Ediaburgb 

An  the  whole,  we  are  of  opinioni  1st,  That  the  attempted  as-  u^-^^cf^Ii 
sessment  on  the  canal  within  the  parish  of  St  Cuthberts  is  not  war-  co. 
ranted  under  this  summons,  because  the  canal  is  not  an  heritable  ^  TT'   « 

'  Opinion  of 

SObject.  Consulted 

12(tfy/ Because  it  is  not  warranted  by  custom  or  usage  in  similar  ^*^^&^ 
cases. 

Sdfyi  At  any  rate,  because  it  would  be  unequal  and  unjust  to  as- 
sess a  detached  portion  of  the  canal,  which  of  itself  would  yield  no 
profit  if  separated  from  the  rest  of  the  line. 

Lm^  Moncreiff* — I  concur  in  the  opinion  of  the  Lord  President, 
and  adhere  to  the  views  expressed  by  me  in  my  note  to  the  inter- 
locutor reporting  the  cause.  The  fieict,  that  no  attempt  has  hereto- 
fore been  made  to  assess  canals  in  the  manner  here  proposed,  ap- 
pears to  me  to  be  important,  as  establishing  the  understood  state  of 
the  law,  with  reference  to  the  nature  of  the  subject,  as  being,  in 
faint  ofprincipky  not  liable  to  assessment;  and,  in  my  judgment,  it 
cannot  lessen  the  force  of  that  fact,  in  its  just  application,  that»  in 
another  case  relating  to  subjects  of  a  totally  different  character^  the 
statute  had  not  been  at  all  times  correctly  enforced. 

Lord  Gumnghame^  whose  opinion  was  adopted  by  Lards  Gillies, 
Cere/umse,  Futtertan,  Jeffrey  and  Coehbum. — I  am  of  opinion  that 
the  portion  of  the  Union  Canal  in  the  parish  of  St  Cuthberts  is 
aasessabie  for  poor's  rates^  and  that  the  rate  ought  not  to  be  made 
according  to  the  original  annual  worth  or  rent  of  the  land,  before  it 
Vis  converted  to  its  present  use,  but  according  to  the  annual  value 
of  the  oanal,  as  a  valuable  heritable  property,  in  its  present  con- 
dition. 

From  the  terms  of  the  statutes  in  Scotland,  under  which  assess- 
ments for  the  poor  are  leviable,  it  has  been  held  that  all  heritages 
are  liable  for  these  impositions.  By  the  statute  1633,  c.  16,  the 
asKCssment  is  to  be  laid  one- half  upon  the  heritors,  (as  contradistin- 
guished from  superiors,)  and  one-half  upon  the  tenants*  Hence  it  is 
understood  that  heritages  generally  are  liable  for  assessment. 

The  exceptions  from  this  rule,  which  have  been  admitted,  are  not 
numerous ;  and  they  arise  chiefly  from  the  consideration,  that  certain 
subjects  technically  of  an  heritable  denomination,  are  held  solely  for 
public  purposes,  or  that  they  are  dedicated  exclusively  to  certain 
public  uses,  exclusive  of  any  patrimonial  interest  in  individuals.  In 
such  cases,  it  is  held  that  the  properties  do  not  belong  to,  and  are 
tiot  occupied  by  any  heritor  in  the  proper  sense  of  the  term,  and 
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7  M«r.j839.  SO  are  iU)t  rateable.  Of  this  de8crit)tion  are  public  bighways^  pub- 
lic jiiil^s. garrisons,  with  costly  fortifications,  and  other  premises  de- 
dicated solely  to  the  public  use. 

.  But  I  apprehend  that  canals  formed  by  individuals^  or  by  aaM- 
cx0tions»  with  a  view  to  a  profitable  investment  of  capital,  fall  direcdy 
•iv.i^hjiu  ]the,  cla^s  of  properties  that  are  assessable,  and  within  oooe 
of  tl^§  .9^s^  ifi  which  exemptions  have  been  hitherto  admitted  from 
^{iting#,  vA, canal  is  a  property,  the  whole  value  of  which  is  derived 
frpm.the  land  it  occupies,  and  the  water  conveyed  into  it,  and  from 
the  position  of  the  premises,  as  inviting  greater  or  less  resort  It 
is  tbei[efox^  fin  estate  in  which  the  chie^  if  not  the  sole.elementi  of 
th^  y^lue,  arise  from  a  combination  of  heritatde  subjects. 
,  ^  Accordingly,  when  milb  and  bleaclifields  are  rat^ble^  and  wbeo 
^palwprks^. quarries  and  saltworks  are  also  subject  to  imposition,  al- 
though these  subjects  are  generally  made  profitable  only  by  a  very 
large  ejs^penditure  of  money,  I  am  at  a  loss  to  see  on  wh^t  priodple 
^^oal^  c^n  b^  exempted.  It  rather  appears  that  canals  must  be 
viewed  ^  properties  more  peculiarly  heritable  ^nd  permanent  is 
theiQ  nature,  than  various  other  properties,  held  liable  for  assen- 

ment.      ... 

.  Jt.has  b.eep  argued,  that  canals  are  brought  to  their  present  value 
solely  by  a  very  large  capital  expended  on  thenoi,  and  by  tolls. levied 
ivofx^  th^  public.at  distant  stations.  But  the  largest  expenditure  of 
capital  in  meliorations  on  land,  perhaps  raising  its  value  to  an  un- 
exampled apd  unprecedented  amount,  instead  of  forming  .any  groiipd 
for  exemption,  obviously  forms  the  strongest  reason  for  a  propoc- 
tion^l  increase  in  the  amount  of  the  rate.  Jq  general,  the  groond 
9u  which  a  liouse  or  a  valuable  manufactory  h^  been  erected  was 
probably  not  .worth,  in  an  agricultural  point  of  view,  twenty  shil- 
lings a-year  before  the  buildings  were  erected;  but  the  assessment 
is  pniformlyjaid,  not  according  to  the  original,  but  the  improved 
value  of  the  premises. 

The  preceding  view  also  obviates  another  ground  on  which  an 
exception  of  the  canal  from  assessment  is  now  urged.  It  is  sai4 
th^t  a  v^ry  large  debt  has  been  contracted  in  forming  the  canal,  tbe 
interest  of  which  must  form  a  burden  on  the  tolls  or  dues,  preferable 
to  the  assessment  for  tbe  poor.  But  when  parties  choose  to  im- 
prove an  heritable  subject  by  a  large  expenditure  of  capital,  they 
convert  money  which  )^*as  not  assessable,  into  heritage  which  is 
rateable,  and  must  take  the  necessary  consequence.  The  money 
laid  out  is  just  the  price  of  the  increased  value.  But  still  the  value 
thus  raised,  t.  e.  the  gross  heritable  subject  as  improved,  is  the  pro- 
per subject  of  the  assessment,  and  whether  the  money  laid  out  was 
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the  proprietor's  own,  orborrowed,  is  a  matter  quite  irrelevant:  Ttieire  7  Mir.  1839. 
is  jost  as  Kttle  gronnd  for  sustaining  an  exemption  or  deductioti  liere,    ^•KJ^'fc^ 
on  account  of  the  interest  on  the  debt  contracted  in  forming  the  £(]{nr>^fgh 
canal  and  the  relative  works,  as  there  would  be  for  allowing  a  de-  and  Gl^^govr 
doction  from  the  rent  of  an  ordinary  estate,  in  respect  of  the  itite-  q"*°" 
rest  of  the  price,  if  the  property  had  been  bought  wit!h  borrowed       -; — 
inooey.     In  either  case,  creditors  as  well  as  proprietors  must  pay  consulted 
all  public  burdens,  according  to  the  present  and  improved  valUe  Of  Judges, 
the  premises,  and  these  burdens  are  preferable  to  the  claims  of  every 
other  private  party  interested  in  the  property.  '  •  >  u  } 

Neither  does  it  form  any  relevant  ground  for  exempting  canals, 
that  the  annual  profits  drawn  by  the  proprietors  are  composed  of 
tolk  levied  at  distant  stations.  It  plainly  makes  no  diffeV^iid^  on 
ffie  question  now  to  be  determined,  whether  the  tolls  are  levlied  at 
different  stations,  or  only  at  one  station.  In  either  case,  th^  tdlls 
cotisdtnte  the  consideration  given  by  the  public  for  the  iisis  of  the 
canal.  It  signifies  nothing  whether  this  compensation  is  I^ed  only 
at  one  place,  or  at  a  multiplicity  of  stations,  for  the  conveiVi^hdy  of 
the  public  or  of  the  collectors.  Perhaps  the  best  test  of  the  )>bjec- 
tion  laised  on  the  circumstance  of  the  revenue  of  the  canal  being 
derived  from  tolls,  is  to  inquire  how  the  case  would  have  'stood  if 
the  canal  bad  been  a  short  one,  commencing  and  terminating  in  the 
mme  parish  f  In  that  case  it  would  be  very  difficult  to  maintain  ihad 
a  proprietor,  deriving  a  large  income  from  toils  for  the  use  of  fiis 
canal,  could  have  claimed  exemption  on  the  ground  that  these  tolls' 
were  paid  by  numerous  parties  from  distant  parts  of  the  country, 
using  the  canal.  But  when  a  canal  passes  through  two  or  more 
parishes,  and  tolls  are  collected  only  in  one  of  them,  the  ease',  in 
pdnt  of  principle,  is  not  varied ;  the  dues  in  the  latter  instance  are 
evidently  levied  for  the  whole  intermediate  line  used,  and  so  a  fair 
proportion  of  tliem  must  be  held  as  given  for  the  use  of  the  ground 
m  the  parish  where  there  is  no  toll. 

In  truth  these  tolls  are  neither  more  nor  less  than  rent  paid  in 
small  sums  by  third  parties  for  permission  to  use  an  heritable  pro- 
perty; and  it  makes  no  difierence  whether  they  are  actually  let  to 
a  tenant,  or  retained  by  proprietors  or  creditors  in  their  own  hands. 
Put  the  case  that  a  canal,  with  the  right  to  levy  dues  for  the  transit 
thereon,  was  let  for  a  term  of  years  to  a  tacksman  for  a  rent  ade- 
quate to  the  expense  of  its  formation,  or  to  the  amount  of  the  dues, 
it  is  thought  that  neither  proprietor  or  tenant  could  refuse  to  pay  a 
share  of  the  poor's  rates  proportioned  to  the  rent  for  the  portion  of 
the  canal  passing  through  any  parish  assessed*  But  the  burden  is 
not  less  clearly  on  the  shareholders,  when  they  retain  the  canal  in 
their  own  hands,  and  levy  the  tolls  themselves.     They  must  pay  both 
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7  Mar.  1839.  the  tenants'  and  the  heritors*  aaBeMinents^  exactly  as  landed  pio- 

'^"•^V"^^     prietors  do  for  the  lands  which  they  keep  in.  their  own  hands. 

EdUibursh^'         If  any  part  of  the  rent  or  tolls  is  paid  for  the  osa  of  hoiscs  ia 

and  Glasgow    tracking,  or  for  the  labour  of  servants  in  opening  or  shutting  the 

L^ioD    ana     ]^](g^  ^f  Qourso  deduction  should  be  made  for  such  acoommodatioas; 

— ^  and  it  is  presumed  that  any  tacksman  oiFering  a  rent  would  fiane 

Coniuated       ^'^  terms  so  as  to  indemnify  himself  for  the  expense  of  servants,  d 

Judges.  collection,  as  well  as  of  the  periodical  repair  of  the  canal»  if  that 

was  to  be  imposed  on  him.     As  certain  considerable  deduetisM 

were  made  from  the  gross  tolls  levied  in  the  present  case,  befbie 

the  assessable  rental  was  fixed,  it  is  presnmed  that  due  allowanee 

was  made  for  these  abatements.     If  not,  the  rental  may  still  be  lec^ 

tified.     The  present  opinion  is  confined  solely  to  the  legality  aaJ 

principle  of  the  assessment,  and  does  not  apply  to  the  arithmetissl 

accuracy  of  the  rate* 

It  has  been  said  that  the  profits  of  a  distillery  or  brewery  might 
as  well  be  assessed  as  the  dues  of  a  canal.  But  there  is  a  very  ek 
vious  distincdon  between  the  profit  realised  from  trade  carried  ea 
within  heritable  premises,  and  the  rent  or  dues  given  for  the  tiaeif 
them,  There  is  a  great  trade  carried  on  upon  canals  by  tlieae  whe 
make  use  of  them,  for  the  conveyance  of  goods»  cattle  and.  miaendi^ 
If  the  profits  made  on  that  trade  were  assessed,  the  case  might  he 
assimilated  to  a  tax  on  the  manufaeturing  profits  of  a  distiUeiy* 
But  a  rate  charged  on  duea  paid  solely  for  the  transit  along  a  canal 
is  very  different.  At  the  same  time,  the  premises  of  an  extensiva 
brewery  or  distillery,  greatly  augmented  in  value,  by  expenditaie 
on  buildings,  machinery,  and  other  fixtures,  and. by  plentiful  supply 
of  water,  perhaps  brought  from  a  distance  at  great  expensey  waM 
eertainly  be  subject  to  a  far  higher  assessment  than  the  same  space 
of  ground,  if  employed  for  agricultural  purposes,  or  .for  ordiaaiy 
dwelling-houses,  or  other  less  valuable  uses.  If  such  premisca  vers 
taken  on  lease  by  the  occupying  brewer  or  distiller,  would  boI  hs 
and  the  owner  be  liable  to  assessment  on  the  rent  9 
.  Finally,  in  reference  to  the  argument,  that  the  assessoi^it  now 
proposed  is  newy  and  contrary  to  the  usage  and  understanding  af 
the-  country  for  sixty  years,  since  the  first  canal  in  Scotland  was 
finished,  tlie  very  same  argument  was  urged,  and  disregarded,  in  the 
ease  of  Inveresk,  in  1794,  when  an  assessment  was  made  for  the 
first  time  on  coalworks  and  salt^workings.  The  usage  of  exoap- 
tion  in  that  case  was  far  more  ancient  than  the  custom  pleaded 
here,  as  coalworks,  though  existing  in  Scotland  long  befora  tha 
act  1579,  were  never  rated  till  1794.  But  it  was  well  abserved  aa 
the  Bench,  that  the  *  discretionary  powers  vested  in  the  herilenb  by 
« the  statute  1663,  are  sufficiently  broad  to  reach  coalvarka  and  iha 
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« other  subjects  under  consideration  ;  and  as  all  of  them  add  greatly  7  Mar.  \bs9. 
'  to  the  number  of  poor f  it  is  reasonable  that  they  should  contiibfite  to  .^"T*^^^"^^ 
*  tbeir  maintenance/     The  same  observation  is  very  strongly  ap-  Edinburgh ' 
plicable  to  the  present  case»  ^'^,  Giwgow 

Ltnrd  Mackenzie. — I  concur  in  the  opinion  of  Lord  Cnninghamet  co. 
that  a  canal  b  not  to  be  wholly  exempt  from  poor's  rate.     Yet  I     7T" 
tUak  the  estimate  of  its  annual  value  as  heritage  is  attanded  with  consulted 
great  difficulty.     It  must  be  admitted  that  the  annual  expense  of  •fudges. 
keepmg  up  tbe  canal  is  to  be  deducted  from  the  annual  gross  pro- 
fits.   But  suppose  that  in  one  year  the  expense  of  repairs  is  equal 
to  doable  the  profits,  is  this  expense  not  to  affect  the  profits  of  after 
years?    That  would  be  very  unjust     Yet  if  this  be  allowedi  then 
•ball  not  an  expense  arising  once  in  five,  or  ten,  or  twenty  years,  be 
allowed  to  operate  as  a  diminution  of  profits,  and  that,  too,  though 
the  expense  be  hirge  ?     And  if  that  be  admitted,  how  exclude  an 
expense  occurring  only  once,  if  it  be  absolutely  necessary  for  the 
preservation  or  use  of  tbe  canal  ?    I  think  it  must ;  and  in-  this 
way,  part  of  the  debt  due  by  the  Canal  Company  may  form  a  pro« 
per  subject  oi  deduction  from  the  profits  to  be  rated  for  the  poor. 
The  only  distinction  that  occurs  to  me  is,  that  between  the  origi-* 
nal  expense  of  forming  the  oanal,  which  may  be  regarded  as  a  sort 
t)f  price  for  it»  and  the  expense  of  maintaining,  renewing,  and  using 
it,  which,  however,  cannot  be  limited  to  an  annual  expense,  but 
Must  extend  to  all  truly  laid  out  for  these  purposes^ 

At  advisiiig. 

Lard  Meadowbank. — I  had  never  more  difficulty  to  satisfy  my  Opinion  of 
own  miod  in  any  recent  case  that  has  come  before  us  than  in  tbi8»  ^^^^ 
But,  on  the  whole,  my  opinion  coincides  with  that  of  the  majority 
of  the  consoled  Judges.  We  ^haye  only  to  determine  at  present 
whether  the  subject  is  rateable,  but  not  the  mode  in  which  it  is  to. 
he  mted.  The  question  seemed  to  me  to  be  attended  with  diffi* 
oulty ;  but  at  last  tbe  ground  on  which  I  have  formed  my  opinion  is, 
that  this  is  an  heritable  subject, — an  improved  heritable  subject»  iMid 
that  the  tolls  levied  on  this  canal  are  to  be  considered  as  reipt. 
What  deductions  or  abatements  are  to  be  made  from  that  rent,  witb 
a  view  to  the  assessment  for  the  poor,  is  a  subject  for  future  dis* 
eassion.  You  are  not,  however,  to  say  that  it  is  rent  for  this  part 
of  the  passage,  or  for  that :  it  is  rent  for  the  whole,  which  will 
have  to  be  divided  equally  between  tbe  several  parishes  through 
which  the  canal  is  conducted.  For,  take  the  case  of  a  distillery*  It 
nay  happen,  and  has  often  happened,  that  works  of  this  kind  are  ia 
two  parishes :  one  part  is  on  the  border  of  one  parish,  and  the  rest 
in  another  parish.   But  the  rent  is  paid  for  the  whole ;  and  when  you. 
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7  Mar.  1839.  come  to'ratc  the  works,  as  the  wKoIe  rent  aJTdf 

^^^v*^^    you  would  have  to  divide  it  among  tLe  parfshes  equau 
EUinl^^gh^'    part  of  the  works  would  be  u8eIeaswit;kout  **^  rjthir 
and  Glasgow '  canaU  you  oHifit  just  take  tfae  tolls  as  renli  m^-^sffsr' 
^nion    an      necessary  abatements,  you  get  at  a  fair  principle  on  whi 
sessment  is  to  be  imposed.     For  a  canal  is  just  an  impro 
table  subject, — improved  by  water,  as  other  heritable  subje 
buildings. 

Lord  Medwyn. — I  concur  with  the  majority.     Tke  canal 
table  property,  and  as  such  must  be  assessed  for  the  poor, 
point  I  am  very  clear ;  but  as  this  is  the  first  case  of  the  ki 
were  called  on  to  say  how  the  canal  should  be  assessed, 
have  more  difficulty.    I  concur  very  much  on  that  head  in  t 
of  Lord  Mackenzie ;  but  it  is  not  before  us  at  present. 

Lord  Glenlee, — We  have  only  now  to  settle  what  jud 
should  pronounce,  which  must  be  in  conformity  with  the  opi 
the  majority,  though  contrary  to  my  own  fixed  opinion,  that 
should  be  rated,  and  the  case  quoad  ultra  remitted  to  I 
Ordijiary.     I  have  no  doubt  that  tke  profits  of  a  canal 
great  propriety  be  taken  into  account  in  assessing  for  the 
means  and  substance.     The  only  difficulty  I  have  is,  wlietuei 
sessing  on  an  heritable  subject,  an  assessment  for  the  water 
added  to  that  for  the  solum  and  banks — that  you  are  first  to 
a  man  as  heritor,  and  then  for  the  water.     This  water  is  tali 
as  a  property.     It  is  a  valuable  right,  but,  strictly  speakii 
perty.    There  can  l^e  no  rei  vindicatio,  if  you  run  away  WiSbT 
doubt  it  is  a  fit  subject  to  be  considered  in  assessing  on  m 
substance,  but  I  cannot  think  it  assessable  as  another  herib 
ject     It  was  never  heard  that  the  valued  rent,  which  is  the  m 
rule  for  assessing,  covered  water,  and  when  you  come  fio 
the  real  rent,  it  should  just  be  of  the  sort  of  property  tbat^ 
sessed  on  the  valued  rent.     However,  it  is  needless  to  say  aayJ 
about  it,  as  judgment  must  be  pronounced  in  conformity  wi 
opinion  of  the  majority,  though  I  differ  from  them. 

Lord  Meadowbank. — My  view  is,  not  that  there  is  a.  fiej 
assessment  for  the  ground,  and  another  for  the  water,  but 
whole  is  to  be  assessed  as  improved  heritable  properly..^ 
Lord  Justice^Clerk  absent.  ,    - 

The  Court  pronounced  this  interlocutor:  ^  Repel  the  dei 

<  that  the  Union  Canal  is  not  liable  to  assessment  for.pqoi:^^ 
*  in  the  parish  of  St  Cuthberts  :  Find,  that  the  portion^ iofj^l^ 

<  situate  within  the  said  parish  is  assessable  accordingly, 

<  the  rate  must  be  made  according  to  the  annual  vi^jj^  qf  UKf 
^  as  an  heritable  property,  in  its  present  condition;  and;pf^ 


Judgment. 
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Xml  <MiMK7  JfMflM#  ikd.  Sot-Gan.  (RiiAt^d,J  A  G.  BA  Alt.  ^^^^^ 

JIm    X  &  SInU^  W.  a  iad  iXwufapM  f  i^Mtp  W.  &  Agmts.    ^.  Cleriu  OatiMCiuMl 

G.     oi. 
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JOHN  MORRIS 
agatntt 

ROBERT  ALLAN. 

PbOCBM. — SUSPKNBIOM,    NoTE  OF. — StAT.  1  AND  2  ViCT.  C  86. 

-     — ^  p9t»Hitad  a  bin  of  nupemion  againU  a  charge  on  a  decree  of 
mmeiomg^  wMch  t/te  Lord  Ordinary  on  the  Bills  pefuted.     This  in* 
ttrioenaor  not  kaoing  been  redaimed  against^  A.  presented  a  note  of 
ssupesmon  and  interdict  under  the  1  and  2  Vict,  c  86,  vohieh  the 
Cemrtr^used  as  incompetenL 

'4  xxAHy  by  rerbal  agreement,  let  to  Morris  a  house  in  Largp  from  Narrative. 
WUlwiBiIay  1837  to  Whitsonday  1838.  On  23d  May  1888, 
AUao  presented  to  the  Sheriff  a  petition  foe  cjectioiii  which  was 
and  a  proof  hairing  been  taken,  the  Sheriff  repelled  the 
and  granted  warrant  for  remoying  and  ejection.  Morris 
being  chai^;ed  under  this  decree  to  remove,,  presented,  ii|  Decem- 
hex  1888^  a  bill  of  suspension,  which  being  followed  by  answers, 
^tbe  Lovd  Ordinary  cm  the  Bills  (Medwyn)  refused,  with  expenses, 
M  5tli  January  1888.  Against  this  interlocutor  Morris  did  not 
Nelaioi»  and  the  account  of  expenses  was  taxed  by  the  Auditor ;  but 
under  the  new  form  oi  process,  which  came  into  operation  on  1st 
January  1839,  he  presented  a  note  of  suspensiw  and  interdict,  cra- 
ving the  Court  <  to  suspend  the  proceedings  complained  o^  and  to 

*  interdict,  prohibit  and  discharge  the  said  respondent  from  proceed* 

*  log  to  eject  the  complaioer  from  the  premises'  in  question,  and 
staling  his  willingness  to  find  eaution*     In  his  statement  of  &cts 

be  averred  that  no  previous  note  of  suspension  and  interdict  of    ... 
these  proceedings  had  been  presented  under  the  present  form  of 
process. 
A  sist  was  gnmted  and  answers  ordered.     Allan,  besides  entering 
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^Mtf-^^  00  the  merits,  nudotained  that  this  note*  was  utterly  incompetent^ 
looking  either  to  the  late  forms  under  which  such  proceedings  were 
conducted,  or  to  those' i^ecently  lAtrddueed,  in  respect  the  judgment 
of  Lord  Medwyn  refusing  the  original  bill  was  acquiesced  in.  That 
intei^cUtor '  could  only  be  competently  reviewed  by  ar^claiftiing 
note  lodged  tempestive  to  the  Inner-House,  and  it  was  not  the  id- 
tentidhof  the  Legislature,  in  passing  the  bew  acts,  to  debits  tint 
^aU'pMdeedings  under  the  previous  forms  Were  to  be  >eii\isi^  en- 
tirely nugatory,  and  that  parties  should  beghi  a  oodrseof-lb^lkioQ 
de  novo;  but  on  the  contrary  the  import  of  the  acts  was,  that  the 
prdd^dding^' under  the  old  forms  should  have  fall  effect  i&6bl'/d  to 
them,  while  in  any  farther  competent  proceedings  the  new  fonw 
were  to  be  adopted  and  engrafted  as  for  as  possible  on  the  old  fonm 
The  Lord  Ordinary  on  the  BaU  (16th  .February  I8d»)<ieid«ld 
lUe  note-on  the  merits,  and  found  the  complainers  tiaUe  iaexpsiises; 
and  in  a  note  bis  lordship  observed^  that  he  had  <  greatSdabt  of 
^tiie  competency  of  this  note.  A  former  bill  hi  this  veijnVpro- 
A^'eesS^iriMrefesed  by  Lord  &Iedwyn  dn  fith^Janrndejfu  Atai^ding 
^  to^  tKe  eld  practice,  the  suspetider,  if  disiatiriBed,  ebefdAhske^^rp- 
'rsidnted  a  Teehmsfing'  note^  and  the-  Lord  Oitiiniiry^  isoMI^Mfare 
<  thd«^tlle  ndw forms,  whieli  took effeetoA  tlie\l«tof  Janoar^aliired 
*  the  dd  law  en 'this' point;'  \^..vh 


Opiokm  of 
Court* 


Judgment* 


v\">^ 


t  > 


The  tnspender  redeemed.     At  adviung, 

lAJiM'M^lmBds^^^^^  ptoper  form- was  t9  pciaetetr«:notttJ0^tk 
*Lord Ordinary >«oake  BiU%  taaisttcxetfJition'dE-^red^nnQgiMe 
'shouiA^be  p^seiited;^  Bntthat  was*  not^detee^  «nflt^die<ipieiiiAii 
met^ an  atlempk  to  veview whttt.haii>beea daiiie»  «n4as.ne#iAiiL 
- '  >  CdM,  Aw^ltef  subpender^^-Tbe  Jat^ act  doe»  vnlt-^fi. iB^nim 
^' Ih^ekiibinig  n«>te  wooM  have  'been  ledmpetent  nnifer^^e'  M^ 
pfrbeeediflgs^  ft' note  of  mspensSan  i>  v&m  ineempetieiit^ 


\'.  yr. 


r,*\ 


X#£f<GftkSlte<«^if' the 'late  mti\aA  deelkredtiui6^\pieetdUBp 
)^  €«1NM»'#f  Mispiftttiioa  tender  tfas^  fbrmer  actr.  hasllfeiMiiyilf  Hi 
itViiyhtd  >h(lt«4;i^eif 'a  di|fc«ett^ 
th^  ftie¥tM|iBtetl»tM«ttbililsdn']>^^ 

^^#1millfl!^«f«  lMf)«rvf^te«8ubitentinttf  tiph^^ 

Lord  CofftHffMe  was  absent.  iM^^^^  \i  »'^»^  ^M 

\'  TM  ^^n  Sfe^nitegll^rifeftiwiittke^jioin  l«^!«c04lp^keBftrcM>f I'K* 

Alt.  A,  S,  Cook.   .  TT.  &•  J.  B.  paygtas,  \^.  S.  tai±MamtoAtIimti,  %  » 

V  c.  G.  B. 


AgenlB.        ^.  diefl. 
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•  t , 
MowGL  Qih  Maxtb  1689^ 

Mh  CLEMENTINA  ALLAN  or  DICKSON  an oOvhcw, 
(Hat's  Cbci>ito«8,)  amd  JOHN  LOGAN,  W.  &  Common 
Agbncin  Ranking, 

agwut  ,  ji. 

ALEXANDER  BRANDER  and  Miss  CATHEAINfii  ] 

WILLIAMSON.  .    !.- 

ItetCBlMlONi    NBGA'tlVB.-^RANKING  AND  SaLB.— ^NoK   ITaLeNS 

AfMSKB*  «*-  CcursiawATOXH.  **«-  MivoBiTY.  *--  Stat*.  64'GaMl.'.lU. 

a  ldl*f^By  the  ariieks  of  roup  m  a  rmhmg  and  sale^f^  tk  \fiur* 
-  Mftam  wefe  Adared  to  have  right  to  the  raUs^  aad  te  i»e  fieed 
.  ^fjfcSLihe  pitMiebwrdmks  far  crop  umdyear  179 19  caadio-hmm^ad^ 

.p^tbtmiifeatsM  Whknmday.  &7B^  €mi  the  priee  tbae  dtfhrod 
<'t]NQlttKe  at  tk  MarHumat  fiUeumg^  with  intereH  thgrtirfrfapm 
< .  liitt  (afmo^  .MonfeitJBdi  L79I9  during  the  not  payment*   •  I^fmr-' 

duuers  aooordinyly  granted  bonds  to  pay  the  price  ^  at  .tft^^  taid- 

*  tern  qf  MartinmaB  1792,  wiUi  interest  from  Martinmas  1791, 

<  and  timder  a  penaltyfUing  aj^  part  4f  the  said  prineipti  gum, 
••  ^'wHk^ammalneut  pfthsscdiprineipal  sum  from  and  afitnAe^aid 
vv*  tsem  tf.pajfmMt,*  oa  bmg  ete  Ae.  same  akaU  remain  w^ifAU^-:aild 

^*thei'to'4bone'feh^  ekdl  bafamndio  ham  r^ht  thnnrtQ  by  th^immt 
•u^idbntfi  afinanUng^and  echeme\€f  dMmon!  Ihame  of.sed^yam 
'^'AebnStaitame^peamnmaedott  Ati  J^y  1792,  uAerefy  ikr^^ub^ 
•  /insets  were  deelarBdttO'Mengt to  the purchaseiss  from  thn.Hfhitfmg' 

dayofthaitymmi  npmipaymentar'aon^iginatunk^theprid^,  2^ 
AWmmaningeatidmiM  lAdS  ;.and:no  decree  ^  fanUng,hvyii^  been 

ypmnfumaed^  m.prmens  of  ^wakening  and  irmifimnfie^n>e^  if'ongAt 
'•"enoim^^and^-ainemecew^om  agent  haiemg\i>em^iafpemi^ifit4ke 
'  •flwBrf  wtAst^sdamo  ujifi  tkv  ereditaref  tMf^  pte^^nt^d^im  -ffla^yy <^ 
'i  "ftt  e^mitfti em ibespwfchaetim^  orthgmreptesenMitfH^lt^fiffmv^ 
'  v.MK}|riinio^jaMct9te«^^        ig4tn^eeifinm  Mti^ftrnmaXW^ 

Aod;  by  the  lapse  of^ntyvynm^e^fsilkn^i^^oneng^^  f^the^n^a- 

tioe prescription.  ^     »  ...    \ 

OMiott«^(d^>  2%«i  oeiMa^imnm  179B:«M9.  tke  j«m|  itm  of 
any  creditor,  though  not  eimbled  to  demand  payment,  as 
90  de^tfie  of  rcMing,  hadale^af.ttHeto'mBveJitwi^ 
^jpMion^\amnoi  hamng  done  so,  he  had  failed  to  ^  take  document ' 

'\  a  .'.  8  B  2 
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'    "  '  *^,  ffk^Q^£*  far  the  behoof  of  aU^  catd  ther^^re4hfi  mi^pfi^^^fii^ 

finr^d^no  Aar  to  the  preaoripOan.  .     .,,.,.  scjionn  j  !>:c-  -.  i; ' 

Narrative.        i}^.  17^^  igri  ^ctioa  of  Wlkiog  aiHl  wle  |l«9  binfUg^f^fl>^f^i;U|U^^ 

^CiPf^Ufick  Co{)lls^pd»  4»^  trustee  for  £|iziib^t/b  AU^Q.'mi^i^l^^^ff^^d, 
4^ip«t.  Alex«Hler  Hay,  grawteoo  >ii4  4p?Wfe3)i,Jl^iK(|»f(,fliftJ#e 
^J^jjUn  Hay,  merdwintin  Rlgjo,  and  the  ,9pefliU^ra  9i^^|hf^#^ 
I^y.     After  the  usual  preliminary  procedurei^.ili^ffit^f3lf)f{p jy 
pc^oui)^  aiid  extJFadJ^cli  and  the  >9abjeqi,ft  Jj^j^ng;^  j^e|  j>3pik- 

,TtfW  w^r^.aoW  in^tbnaw  separatetots,  ii!|ir*8Wf«^  rtglft^WjIittflfr 
IIBryoW(lft^:BiUffOn'6tt.Jwn0  W*a.-j  ...>   ,h.'I  mloL  Hilw  §noIi; 
,,,:Py.(|b«HBijtiale^i)f  roup  ife  wa»»p|K<^^4edt?^i'?«rtP5ri5gV^«J*>^i^ 
fj4*ai<9i^i.;0ntffy  to  the  fowsfad  ^i^tapijr/|o  .^tf^-j^tgrn^ff 

^ .WWteHiirfay  I7»14s •«!«•  to  b^T^?  ri^)(.jt<^thA^«i\bMfflWljjBWH^ ^WfP 

.Sf^fpppd,  6ebpalina9tef0V:#al^y«  ^Pd i^thftrvB»iWe(bHF<^B%  ^wft' 
)^tfhpe  Mid ju)>jeeta for  Qi^op  aiid  y«aij'iX8H,^,^(pB}cg4^8j5%baft4^ 

,^,^fi9m  and^  landH»x  pTO«e4ifl|rilhe.35r*^f  ^Wc^JwfegjlB^Ae 
i?iWiW/8l^alli,be  .payable  ^  J:h^  ^wwant^f,  WrlW«l#(^ieA«^  ■W**!  Jb^ 
AiiftMjtheireQfilroBictfHi  t^m  of.Mi>!*wW^il|iW44wiPgcJ*«d^^ 
t^ m9l^> ) Q^ftrto,  .Tfcat. *he  purciii«(|r^»BJmUj)i^WWfe>»Wrtf  ^feffl^ 
it>bWJEd>fVJfc^^*«ffiQieia  o^iitiM^>fofi,pi90^9^iK  c^^ff^if^f^f^g^f^at 

«^o§fiq  WflB  ^ftv^i  t»ar6fi,U^r^,iii^Befof.;t|>ftWjij«fi%fl^ 
l?rWP  lW»e.^ff  faitiie,t4|td:of:  tjbe^l^nuabi^^^  pfci^l¥?}^8W4)f«ffl^«clm 
>^  tb#T  s^e.  sftatt,  iyea)ai»  . ilopai4  *»d^  Jtlp*i>o itteWPr »^?o«ImBjI» 
.VftMi^d  *t9ilwrp  jrif  Jit  thAr^Qf|)yjl|i^M9fir#«^  ^fMl^^%[Hod.tt^^ 

A^?^ef5ilibe4i^ei,p^R^IHy  .of  a< .i^Mmf^ft^ufdr t«*  fft^pfj$«4;jj^^«joe 

^.hli^t^Jf,  waa^iffuwhawd  by^tt%  l^e  ,Wi«|x^,l!S^(iMb  Wit  Stsfwi^t- 
(>Wf^|flf>  yjfi  ria*«  Ifl^l^35a^d€ff  B«il<te%iiP^ft^W*^««8^1Wkj4^  » 

flWl  2At|i}9^.^u^  l!799>/0^,{^jif|^p(i|l<^#,<f^  tRfii/or 
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^^Jirtid»y^«ild  feV(*rrillyi  and  their  brfrt,  ej[efcutor8  and'Btt^eftsors  «»ir.-*ft39. 
*«Aatt6feitf,»  to  Tiiirke  payto^nt  of  the  fdresaid  mm  of  LaW^Hter-  ^^^^TT^a 

^  LiK  V«A**tbtet  at  the  «aM  term  of  MarHfamas  *?»*i,  ^ith'-the  g^3;]J;J^^? 
*'tohtiklf^t  ehtw^f  fitJtn- the  term  of  Martin nrias  I791j  Witfi  ftnd  wwf4w#6ii/ 
*^iihcter  the V^fialtjr  X)f  L.56  aterHng,  being  n  iffth  pott  of  tlte  teid      — r 
^^itei^l  smn;  itt  ease  of  failtie,  together  also  with  the  ititerett  of    *"*"''*' 
« the  said  principal  aom  from  and' after  the  said  term  df  paynifehtV  so 
'  long  as  the  same  shall  remain  unpaid,  and  that  to  those  who  shall 
^^W^fkP  W  bave'Hglit  thereto  by  the  said  decreet  of  tan  Wn^  aiiti 
^^ii^llblB  W'dWf^ibn.^ '    Ai  the  parcltase  #as  truly  made  for  Bi^and^y^ 
^t|['tn^fl)<i^tM>nd,  diNponed'the  tfttl^eots  to  Mm,  wftrle  he,/t)H^^ 
ttiftk^^%hihA;^frei^d^tfnd  relfemi  Scott  from  the  priee/atrd  aVdhihs^^, 
m%iMe*^^'|>feiA»ty/'  >.     •    .   '  •  ■.^.  u^^/      ,?rJi 

-iirf|^^4^.(.^^.p4i|.^^^  by^fhe-  la«^  M^iffiftm^^^^Hmsi^; '<^ 
M^t'lif'^l^^^ffaib^bf^h^  reftpondei^t,  Miss  WiM^m^dii;^  m5, 
along  with  John  Forsyth,  granted  li  bdnd  lit  mwi{\ttt  t^MitffoV^b 
1Wft^,^i>i^^3ib^JlMef  179^' arrd  J>t  a  was  purch^tsed^'bf 'fli«<^4ate 
%«P^\l^r4fed^,'W^^I%^ftov't«^  b^^f  of  %h&kMii  Eeit'F^P'^^d' 
HIW^  ^4'^i«i^^Bbfild>Mij  ^railtetf '  dn  9§tb-  fukid'^m^ifiELf. 

^«tfe  Saf^V^^yiStvW^^fkbt^  pldnstese)%i'#h^r^b^^h^'id6JM(s 
^tod^ii^7't6'b^Kifhg't^^  Ih^ito  « 'fHdm  and  aftei"  the  sa}»%et^  df 
^'#liUiMeitf^I7^,^'^^^ki  '^H  titele  coining  tiieH^aftot*;  Hf^^]^. 
-^tt^^iUfr  <^lktfgkttmM^4^  t)^'%a}d''Ale!£at)detv«r«rrid^|i^l2Wiin»di 
^WtfflU^H^I^iM^AU^k^WtaiYend'eri  d»«l^ii'lfbf#M}d&,  Sftd^hitnb 
^<MnM^«kM«AdPMf'ftiihd't(#  htfvte  ¥igltt  th^tfo  'by^'tftWMecA^WoY 

^^iffiAi^  Mif^Mtf^tU^tiBrfiY  of  MaH»rittiii6  nl^flV  tt^^reiH^nt 

¥yma^iunH&^bp«mi¥j%M  it^\i\^  mi  prkes 

9mw Mff %<tl^f^«>tK^^^  torn '#rM^^itei^'Itttt^''l>^»l,tfodeh'«  Mid 
^tl^dl^fmkti^kLm^^ti^m  AMiallef«fifll^(Mi»iW^'€i^itt^|fiy. 
^^WiMbn^qaRi^^bi^^^  M%&le-f^Ket'UeUaMy  4<(«(ii^t^^'^»i^r- 
'''SllUSf%»  ^^^^^pm^WbMkJ^m^  itiMif)4tc«^b(y\>flfb^^Vhf^e. 
*4«M$4fiaBdM«lKtl  llM^ifidliM^etf^f^m  (i^Ms  ^^bl^1$Lrf«r«pie/^H 
^ia{|^ili^<H^Hgdl4J^ M^\k^^8^dP^o»  )^j(Mm^^Pitie^Am^^ib4H 
*■  sod  annoatrefffi^^ir^^-i^i^^Vilia^^ieA^lo'^fl^tfekto  m^  thbebfitflfb^- 
'4Ba2e^  ftlid  lA^cTdii^'M,  'i^  t»iir^^cbf»^lMu«i«'>Hgllt^Mlthe 

^'W^feni  q»uodj«  y^qr^rtli^yi«]aiietf {%dH>'lf«'  lldill^Vl«Mlg^; 
'J^%iMr4h#9ai^drMttbbib 'bbVf^  ^^di^tlg^'td iilMt^  i^rit^'Udtf  'eVf- 
'^\i^4lPtte<iM»kM9bdtAt6ol^»^  ^^^e^^yrjr,  hiim 

'''iftid8iftlitlW'i»fn^«E^W^h^«tfn^y4^92>i^  xiti\k;  inMU 
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8  MiK  V^i»r*  utid  '^att^k  of  the  Mme  for  OmkI  oro|^  and  ymr/    The  ymahMW 
jiin^.pm'^  aecordhigljr  entered  into  posMssfam  of  tbeirM8pecliiT€i.mU«ti».«id 

^miA^itJ  lA  oohs^qtfenoe  of  t^  16m  of  Mne  of  ike  prinsipak  sfetpe  of  llie 
wiiUMMMi.  '  pvocese^  noprfndpal  ioWrh^cator  k  extant  between  26lh  JnelTtfr 
Na^Ti^  ^.ahd  aib  February  1797 ;  bat  of  this  last  date  a:petitio%  alUl  CKtaa^ 
wa»"pa'e8^nled  by  the  coaimoa  agent  for  a  remit-to  a  new  Otdimfy 
in  fdace  of  Lord  Dregbom»  from  wbieh  it  appears,  that  ai 
to  25th  June  1795,  when  a  state  of  the  interests  and  order  of- 
lag' bad  been  ordained  to  be  lodged,  the  slate  had  bcen^asade  ap» 
and  repfeatediy  allowed  to  be  seen,  and  the  toeditota  had  ladgnJ 
atowers  thereto^  to  which  the  eommon  agent  iiad  replied.  la  tM 
p^ces^book  of  Ihe  oommon  agent  there  wiere 'Various  eaarieafiaai 
:idi^8refa  1796  to  8th  February  1797,  of  calKaga  and  intadaanMn 
lA  Mte  ))roees8 ;  and  in  tibe  mtiittt^4M>ok  thereiaaa  eatiy,  under  Ibk 
M^eb^' 1796,  ordering  intimataoft  to  all  conoeraed  *4»  see.a9d.a» 
*  swer.'  The  ease  hanng  been  acoordiaglf  remitted  ■  as  JUad 
•Atbiad^le,  tarioos  interlocutors  were  pronvanodd  by^  hir  LnrdAip 
between  7th  March  1797  and  12th  June  1799.  On  3lik«Jai|Qaiy 
IBOO,'-  his  Lordship  remitted  to  an  acoountant'to  eonrider-lAe.ste 
of' the  interests,  to  make  up  k  state  of  the  olaimsof.  eettaini/mdist* 
Mtsthf  and  to  report.  No  such  report,  however,  was  made; 4Bsi 
aftir  1'894  or  1805,  the  proceedings  in  the  process  stopped^  «  Me 
dei^ree  of  ranking  was  ever  proneuneed,-*-the  oolnnion'Sfpeut'dicd 
jri'liSOB, — no  steps  were  taken  to  appoint  a  soccessortocbiita  i^'mi 
4i6itkk  6f  the  parties  having  died,  and  their  represetitatimribeiaf 
iHHioiii  the  process  was  allowed  to  fhll  asleep;  'A  aabtauioa^ 
w&lcenfng  atid  transference  was  recently  brought  by  tbb  petilttas^ 
Mrs  D^dcson,  the  only  child  and  repreiientative  of  Mr  and -^Mn 
Allan,  for  whom  Copland,  the  original  pursuer,  waa  IriiatsidLi  31* 
summons  was  executed  (as  was  alleged)  against  ait  pai|ha  ha^iag 
Wten^st,  and  decree  of  transferenoe  was  pronoanead  iy|i'4th  Jidy 
Ii8^6,  and  a  common  agent  afterwards  appsfinted.  - 
'^  The  p^tidoners,  being  tfae'otfgtnal  credMofO  orAftrJaepimsiilla 
iiVd^' with  the  <Mnetfrrenee  of  the'c<kam6ita|f^my  ^ndiagi^  flmast 
S4-idlcd.  in.  c.  1S7,  f  0,  presented  the  t^s^t^I^elkfMfAKatLUAr 
m'tbc  respondents,  as  the  representalHM  W^th^'p^ikdkumkf^tnk' 
ikmsori  and'Brahder,)'to  consign  th^  prf^^MfllletHlMpibahPafiBi^ 
ehas^,  wftfa  interest.  Ati^wers  likvthg  b;^rf>lba|fM,;tM  ^aa^isk 
remitted  to  the  LordiOt^ditiaiy,-beAre^1iplMM(}ii'4««^ 
lip,  ih  which  MTss  Vt^iliamson  IMitM  thili^r«itbM4«dvphMMl^ 
amodnt  df  tbe  jirieo  b  iht  bands  of  Ms'^ag^cynirftb^lAiaiiiW- 
mained;  with  the  consent  khd  apptobalfohor'die^itciditOtai'UIMkAst 
Jaer  father^  in  June  1793,  sold  the  subjects  to  a  Friendly  Societf 
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mMfioi  <wb4  liara:fi«ice  htm  lo  ponnMoa  M  4be4i  Md..<tf tithf^  ^  l^r^  ^^9^*^ 
iMw^niijillwtttiiiuie  itoAM'ty4w&;yMttBvwliioKfaiV»^i^)iqd  J^^'V^^ 

the  little  at  wbicb  impkment  of  the  ioU%ttiM  UDcki^.tbft  bold  ^/99fhjy\SmmaA*^  • 
MtaMai^i  th«m:htFa<bedn  entditors  vbo  liMl;dierfMiW|9vi9f  j/irilt-.  ^^^^*  " '  ' 
io|\f)C'f»yiiieot  or  ewuignatioD  of  the  priee,  and  for  the  appoiptr  iviUiMnwiii   '^ 
«liBl»f  JmotfawTciHiinoDii^eiit;  Aoat  the  prooeiM.iif  iMkaiq;:  fbU     — :     - 
ailee^  9fltii  ittoe.l7fi6»  mi  oomequently  has  Mt-bee«  li^aUy.^''^^*' 
4pri|mtiiillyiyakcned>    Tl^ie  aireffmente  iwiat  ilaiued  by  t!^  per- 
tiliaaetii 

•qfifiAiuler  stsledy  that  the  purebase  was  not  made  for  bi$  £EUber» 
le|!lot  behoof  of  Mr  Brander  of  Kenneder,  who  reoiitted  it  by. 
Mr  AlesAdef  Brandeff'ttv  Sootty  .who  coQfj|[oed  it. in  btpk  with 
dmh«Bitilit>o£the€OBMi0ft'ageut«    No  demand  has  beMiimd^  for,  '  " 

yiyfidh  rf  I  tltg>  boiiitior  ;a  ^  eriod.of  ibrty^eur  j^^n^miib^fikihn 
dM«fiitbe';}nlitifl0«t%  kb  taiiAot  aaoortain  w^.beoMoei.oC  jth« 
Mimkfmkm  «ii  coaaigDation,  end  be  Iiold»  the.  piio^ny^jr  f ivigultr 
fitkai^  m  hfe&thar  hougbt*  the  anbjeata  .fi!piD*£aoi»ed«ir. 
qHShmdmirmte^tm,  vmrarfilio  daaied  by  the  «potitioiie|s^  wh^ipMPK 
^pdfadMi:  iif .         '        .  .     , 

^iu^SkB-mkAmM^mAmgrnui  99)^  and  tbe.obtigatiMi9  gf  the  re^ 
ayeiiJnutiiaaaiBepiaawHiipg^idie  origjsial  purobaMrs^  to  {wy  tJbe  pr|o^ 
tfithe  finpacdwr  aobjjaat^^old  imder  that  action^  ace  aot  cut  pff  by 
dM  n^tijfetf  mMieviptiaa*  U.  Tbme  are  do  .  termipi  habili^ipr  t)\o 
WteMf^f  rUw  'MgiildTe-preeeriftti^  of  tha^bligatjao  to.pi^y.  thn 
fMicei  (bM><.oq(4iej<H»tcary»  a  total  non  ¥alandia^«jn4i|.in  f^i^Hi^fif 
fttfriwlMiilOrwbofff  .tho  ebliipitioo .  is.  |Mwt&ble .  haire;  ^Q|  b^ea  .^ 
)»riaio«Mh!|K  ardeoree  loC  rMkiogi  S«  The  actioa  of,  x^j^ing.^^ijfj^ 
ffhijiilrogdbi9ep>idtt>)5tr#yiYod  .and.  pwtoned,  tHe  pc^t|()^i;9,^^.f^. 
lididilQjro|ainft tbei r^yondanta ttOfCOotign, iatojcfoe  pf . t^^ f^t4^ 

^nffb*  ni|wiiifi4nt9^0odfcf»  ^>-.(.i^ 

yIiH  Xhie  ifvobeoi  of  raoking^^io  .which  tbA  demaadioriepnsigQatifk^ 
isaiade,  baa  fUlen  byiCbe^iiegativo.pfieBeriptiPVW  wiM  f^^tf^^bfif 

immA  by  ^|Mhf>ogltiVi^  f«e0criptiAn,/.beii]|(«  f^iAoded^PDi  e  4^il(^f 
«fbkbi«i«itodil»jlf70f^9ii^  ovder  410)1^^  ^f1»W^^8 

iM^fMUnA^si^}^'    A  111  the,x4vuin^tft9l5fj|;i^j^  .^^^ 
mmi9s^4yVvmmftkMs^i]AW  jb,  ,that'tbe;pijpe|of  ,tK«u|{^<^(S^ 
HMlimqfUfpriif  e^4pdg($d  iQtbfipk'  with  rthe/e«p^tio)i,  ^jj^  ^ffPJ^^ 
hilAliMfii^^fM^iipm^aKeAt  ^if^M  bibqpf  of;.the^pi:ie4iu^^^p^ 
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aa4  •too  P0  ^  ¥iitai-Tppe*di«9aHioo>tAtrwtsdi  tnUed  do 

;,.!..,..  .  -    •    '       ;    .  -   1^  >ti.|>  ml)  9d  Jon 

Petitioners*       .  Tl^e  )dkb(M9e  slili  mbtif  tioe»  ni  ^  bM4ifnulte4  fc»iMkwii^ 
All«i^<MiU  fW0l»>    The  siil!^6Uflold'Oi0Wt»ibtcoiD%Fxb9pBi|^^ 

piwt.imfitilMa  (hai^.^vea  iffiieQ  ail  Um  pbbnaiiigajfliit  tliiBfcimiigii 
fl^ilt  «fitif#, ,  m4  wMte  tbd  parties.  af«}4ifttin  puteest  l»  diiiiiiiy 
(l(«|r fiMlerierK^  io  the  panklBg«  lli^yeiyiAiqAifhaqiMciBilipgei 
4^n»iBm  dieting  «i^y  vaawb  a«d  bt  l^Oiy  |MMrtp<lbi»:a<3mb 
9§M^hoi^  been  put  io  mmibas  eiiri^i  aod  tfmwi^tmkhftWBtkmpu^ 
9^^  ibAt  faDd  beforet  th?  fmlod.  of . Ji^ieiMti  id  (SoAv^^lModi  ir« 
l9^^nWtil«^b}ciik.  period  (be  peini^^  cuepet  Anwb  ift^— gnem><^ 
Court  allow  it  to  go  oat  of  their  bands.  Suppose  tbenfiHils^ 
|b|^iirt<[oiMiigoed| '  by  varmni.  #f  tht^  Coarl^-iOi  tb^dBadb  oCsSqqllttid, 
Ifi  17^  eovM  tbe  bank  bate  pleaded  (bat  |)fMciiflliolDha<)flhD9ikl 

a',,A^4  GiBlM*«-^Tbe  bank  neiier  ceiild.ipl^tfreiiHpiHimiadMli 
l^cmy%  bf^paiiselbe^ eensigwtiea W9«U ajIfMliri frmA tMil lioalBii and 
4f!j|r<rMteftQfii^  mooeyjti  the  imok^^tod.fl  rM«iiatiiarBfailJfl|^(|ieai% 

•jkP.199WI!glHir.7w¥  be  efUM^  to  aay  tvbl^Jiiaidi^iilbiqAenhni- 
lAlnipfiitliiQ'Plefi.^.pf^seriptio^  «  Mt  9)e  fM^i^P^C^ibeAlMbow  misia 
n<w^^^^4^V^!''^^0r  Bi^^pie^e  li^fTfUvtoig^dfjiii  ibj^iiiafuiaJQfid^ 

)^|ksijf;i90pld«lpp^r|9et)|bilaibpph<lf:iii.t   ^.  it  ni   ebsm  nsod  bfd 

b  ^•^^PfltiMoneqii  ia  <9pn]fiiMiatitfmi  ^itj^ft^Tbe  pjIrmifaamiaAki 
^(?9f#rfKlip  to  rw.  is>.m4iaubt?#j^MU  biWUIl.dfterfe/flfelmitiiy 
,)^  Jbeiiq.«pfOAooimd>  >fia^ediMrliPifitM|h«igbl)A(  ^a^faftliMl 
t^olSf^fi  f>f  OHHt^^or.  thf^  bapfe^  »94fe»iyft|iieilttyiiHhfff  riip;i^iai 
Pfip  .rwt<m  ^i  bwjdMll'tbc^JivtfPWiM^ 
^ffifiTgft  afiiihi^idei^  eC^I^MidMr^e^i  This!iftj>|iarftfeqi^tf<h«i 

din^^<^)f>Wil^lrtili  figelMlii;L*''<'(  -)  1)01  )J.'u)  i>vi]ii  hluoile  biifi  iitglm 

i^H'!f)hff^'Ar«^i^  babilsfi  f§i  lkfe^MW»tP]rdDfipr«aba|iiMA 


mam  oHmfooaiKfiBSEKift.  tw? 


ttinoiiirV) 


rest  from  an  earlier  period,  no  prescription  would  run  upon  the  bond  wflSig^^ 

the  termiDiis  a  quo  prescription  would  run  again8t«€te§^<^Pd(l^lt 
not  be  the  date  of  the  bond,  but  the  death  of  the  liferenter,  when 
there  would  be  an  immediate  right  to  demtaid^jmmvliJM  }f<tiere 

IMfcnii  jrdia!A0odM4()ni0Oi(>lo^iki^«9^  tiM  wfa^«xd  ^i^lkiAnt»jfe 

i  ;}8B^B||Aei«^sipfo^ri^di^''ail^««^ 
mfeeiiUi  et  ii^atei  tPMrWliB«ii»ti^4)£iwVdi(hiiiiiiw;  Wfri^^pft^  feWfli 
everiliabii^>«A^klidb^f^ifgllliA8r^<&«l^M1^«^      ^()$Vfd^^(!iiM^ 

^  ibakbdy^iiiio  btiiefti^tfni«bWM4  till  dt^h^i  t<j{t4Mitli|d^ 

(bifibppasfe  dteBttMllof  iaAi«odbf|ii4^ftalllflptetlot^ibg9^i^ 
lkfirintMdofoidl|ii3MT()rJ4dli^^  l^%(  15 

BmmitSttp.  320,  Kilkerran,)  where  the  purcba)si^iednb§^Mtd<6dlrit 
isslhainH»l4^^ta>'<4>tti>'4ob^<«9^1nNf  attttt^-Aa^  'said^lUiA^Ij^'^^im 
ka»)aiMdlbU|illmikddMrt^MK^  ^NHPiA 

fMit>iy»lliv¥o«diliifiiii«o  liitg(fitfd(M4iii4%f«^n%«i]ffi|^«fl3tH(»^d4 

«idnif^  ^i«lfa]P#b»dkt  dtfcK«i  §r  tei^l%t^  ^tm^f^rMWiMSa,  %^ 
daiffl  wodMltodbi^XjRtt^«^  tW  defi^ilg^^N^t^M''I(SA^li]^fife 
9i|l]ftDt#lQMliplit  «Uii(6ttidlv#>1fe^n^»«k$i^ibl^,-n^ 
had  been  made  in  the  hand9i<^  M  mikfi^mi^.  V^ViA\xAv^ 
laMBrrimailillNil^q  ftlllott^»|)ti»  <ail^lH»)^QibeihaWi<»iyaqMJl)ed 
iritltet'diftydyQttii.IiifBIrd  «it^ib^4b#b^«( h^t-ib.oJ  VM^^ttKhMk* 

Im^itifxfJbMPitl^Vi^a^^  b%^fit  fiMi*  Wb 

might  and  should  have  ordered  consipfkidB?  4iM^t4^'f^^i]a|Ujr% 
IWt)|nii9iqIt4il|tdl«»M(^  m!)  helw^  fftififMrtfRir^Mb^l^ish 
Mgi>Jafiai(atMlp^WMittf<drA»^^  li^4d^»«<yo^i^if<l^1^ 

to  order  consignation.     If  one  creditor  had  ordered  consignatioui 
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A}^'d^  ai^gqfarr  position  to  fdMQ  cMditom  in,  if  tbey  vinty  «tlitMr  ntNhided 
Dickson  and  not  by  .any  direct  act  of  tlieir  own,  bat  by  tb64iM4>f«t4liicidfMiiy  ;;ldr 
Branderancj  '  ^dojlsigiiation.  does  notdiHire  the  claitti  to  one  orfeditor,  ittMMHtdo 

Williamson.   ."  ^OiltO  OtiierS. 

'  fiaty  io'truAh,  tbe  bond  aay»  nothing  «aibottt  eomignntiM.  jHw 
ehiigiaJtUio  jcontained  in  it  is  (o.pay,  :ni]fd  tknt^obUgMiini.is'aolfel 
0^igiUeir  The  qoettion  atisatie  is,  wbether  or  not  the^beniklHS 
pp^senberi.  Now,  noliiinf  has  boon  "done  under  the  we0#ef  4* 
bond  which  can  derelinquish  tke^aim  onderiti  Wto<iMgffbssln  i 
HMry  priffl^ge  cwnfersed  on  eae^  creditofiof  oniefinyeoarigrtitbnj 
(which  is  not  in  tbe  tend,)  be  exercised  ernot,:  <liattieneiiot4farti«» 
gonh  Hm 'obiigntioa  in  the  bond  TheeMditor  em  «tfliiIeilHnd 
peyfamit' j  and  the  purohaser  easnol  say  ^bat  the^wwdJa^piusasihai^ 
bedltuse^e  ^ereditor  do^  not  perform  tbat  whleiii#  tfoin^tbtftend^ 
ITbe  boM  itti^f ^mnst  be  looked  te  in  this  qeeatiea  ef:  pmm^f^um  > 
am! tbsvewis nonotieeiof the  consjgnatitfiiof  tbe>eionei^<iMlie^wnd| 
wMehi(is  drawn  4a  coAdeqfaencfe:  of  an  a^t  passed <)n'l'7a8,  «ikiiM; 
€(aop-]ir.)c.J8*    ■  '-•.  -Mii.'j  io»  tf  IV- 

;o:By/th«  fim  aots«f  •PariianMntion  tbiaettl^eet^  nattel^  V$ai^^ltf 
mdA  t^Ms  A  i^i  (Glark,;  IbthAily  1694,  vek  if.i<ifc>amBfMh^ 
187,)  the  sale  (as  at  present)  preceded  tiieiMklngi  SMMloniglie 
kav«rgtae« on ^r  &»rty  y^atie after  the  «kiie«  Uildor  sl^eoeidiets^)^ 
sorijktiotf  wtis  eidadeii,  as  there  -was  a.nopt«aliifitiii'agearii^-By 
cbeikct  jk6e6,  a«,  this  mode  of  pfooedoreJsrM  nlM^d^iOodiiilillp^ 
dtfuidf'b^)nefi|le  natil  aftar'deoree  bf  raukingf^  *Bi]lfl|^ie,if 4lb  WAi 
n77i  ^BwmxfM^  SnpiWQ\  Mar.  ]d»d(t7v  Jpp.'m^jniRMH^ mni 
AOi,  iNio.  it;  Bntshttre  was  stiihgfieetid  ibr/oiM)pMiit^]^IdM»eeliiii 
iwft  leiiaUlM  toifflstpene  tiie^petioA  i^f  elib  q^finMingy  atidithiniefcis 
Mi^'the  iaet  of  l^rs^  tkrfaei«by>t!he^«a)ej^A^«otkieiA«^^ 
MieittM^he  Tanlmg;  wtts'eeskoMed'ot:  eot^  andolideiff  J^;ief  tbinnfli 
tbiK>preient  question  aris^.  WiuB  aes  wasfintSMded  KMMMMnd)ro« 
Me  fot:die  iflteonvebieiiceeesperientted  t6'<the  ease  ^ti&aApWfmt^ 
lient  the^pu^ohaser  fsoilif  pdyihg  fa!ghifatir(isisM;erttHisignoddD,(4iil 
the  ranking  was  concluded,  and  to  meet  also  the  case  of  Dau^Ua^ 
where  expense  arose  from  other  causes.  This  last  act  merely  em- 
powered and  permitted,  but  did  not  com^t^nyg^v^ltoHieJisdiKto 
esdeffitebsignacbfiirktinoiaJle'nb  cfiBetoeei'ml  tbb  beiMl  gfMnMby 
iBtfii^unilmseiv  •"MnoAr)  kiiwiely  iprotJAsiecl^iljttybi^iilke  Ipayimmpef 
]mei^4ilteieBlqMiiiiditinaaMped'  ih^  itfedMsri;  V^^^'<Mig«^ 
iMfa^i  toeM»e>«itpeti8^  tilbabtfx^aiik4s^-'l|pasifiiil4u94^ 
CBni&«(r>ietB|*  T*heteiriof  iMIege  >ef  ^onliMagflcfeisi^flftt)^^ 
pvbsit^litMwidid  net^fljpplyi  <nehiit>ooQgta4t  A^flpplyofniiniittiirM^ 


m"1 


Niilftk  COURT  OF  SESSION.  768 

Istt^  «riiicbtiiieMe)y  oMfenapilvtlege,  bat  ddes  not  atter  tb^  former,  8  Mir.  ifiso. 
dr-MI-aiiy  new  ijght  in  tbe  ereditor  or  pjirohaaer ;  Falkner,  14th     ^^V^' 

ihK.  D881, 1  S.  fir  Ji).  214.  ^!>"«:'«^. 

oUBmm  tbe  history  o£  tins  phoeeat)  it- is  ckar  that  the  bond  baa  Otbenv. 


been  of  the  same  natore  throughout,  and  that,  from  its  atipniatbna,  vfriUanLon. 
priiikriptiao  «aiioot  ran  .till  tbe  detaee  of  laokmg  is  pronoanced.      -^ — 
19^10  is- ft  :nta  Valencia  agere  tiU  that  moment    Till  then  no  in<>  p]*^)*'^^* 
laBMia(Oreil|ed.iDTdie  ereditor,  and  coasignation,  whitfh  is  merely 
•|ritile|}eiifonihrrad>for  bis  aeonrity,  camiot  make  bim  woiae.  by 
fassedptiflO  tbeaee  ronning  •»  the  bond. 

^nfiulr  betUea  tbe;gaoieral  prioeiples  of  law,  diere  are  in  this  ease 
tirfiapecisl  ciiimmstaDcea  iHuch  eKde  ppescripdeiu 
Inibd^Where  ian  aon  Talentia  agendi,  whereby  the-pardes  oould  not 
4Miiul  OQotfgaallon^  as  the  oommon- agent  died  in  1806,  and  no 
sboeeSsortlPas  appointed  till  1886.  The  stat.  of  1788  enacts  that 
thai  ppwiwsf  raaay  make  cdasigaation,  provideid  he  gives^dne  inti- 
^|Miifci^)til^8^af  lO'tfie  .oommon  ^agent  in  she  raidcing.  It  was  im-> 
fldsiifbB  .toi^ompljp  wish  that  requisite^  as.  there  waa  no  commos 
agent  for  thirty  years.  It  is  no  answer  to  say  that  the  petiliooers 
skiubLhllM  t^kemoseasoreS'to  obtain  tbe  sippointment  of  a  new  one, 
Sft^ffte'sfiMdkM.  «sH  in  that  oondition  that  consignation  amler  tbe 
Sti^iite rMitfd  harts: been, Dugatory. 

*<>4if^l9Eh$k'  pnesaat  applioalion  is  made .  by  four  parties, .  thtee  of 
flioniLMnsse.Jii'miiiofily  during  a  greiit  portion  of  tbe  time.  Pre- 
saa|ktioriic<HiUL<mivun:agaioSt those  in  minority;  and  though  there 
filM  Mifr.sa^toflB  who  ane  said  to  have  been  of  age^  and  in  a  fit 
biad^ilArM^nder  consignation,  that  is  of  no.consequenoe.  Althoagb 
tUhfcHhg^.  «iairieajoyed  by  some  of  the  creditons,  yet  the  interest 
ef<AMS[3i4»to  beraffeated4>r'lost)  :becaiise  those  who  could,  did  not 
tetot  ayaaignnitiarf.  A«d  so^  in  tbe  case  of  an  entail,  it  has  at  Isat 
keaf Aettledl,  tbat'tb^  asinortty.  of  tbe  Srstrsnbstituie  waa  saflficieht 
ts^lirbiiQb'pieH^plMn  running  agninst  the  others.  Cases  cited^ 
^b^mfN^i^Utb  ^v.  1834;  ijeott  v.  Mitchell,  a7tb  May  ,1880^ 
&$fcnC)b«iili^8S9iifihiak  04  Haidie,  99tb  May,  IdM,  &  ^  D.  xU. 

ot  ZlMifrrflpanileMsvfinr^H 

^dMipnf  fcrnni yife  tarmsfiafi  Ibis  bond,  prescriptioft  ex-faeie  baa  RespoDdento* 
taO[mM%BqIo ^QiMti^Siof  Ragiibuioni^^  Nonambevibfiafi^  P><^ 
SA§^(|if<dl|t4foAfilsy9f  SfNkstya»t,>lt  h  ptfovided^ « ihatinail^Aotiaori 
^ilfiaAiiiiof/baQilmp^^laiids.aptatkte  of  Pstliaiaeot,  ^\fim 
t(dtfleiidisgjOR^ba^bereafiler.  raked,  Ibe  mnking  ofthrereditim^ 
^lOidMlbf^fisfiopefaaedi  shaU  pnoaedd  and/fifst  beicondaded  by  de^ 
X  creet^  at  least  to  tlie  avail  of  the  price  of  the  lands,  found  and 


76^4  1>ECIS!0NS  dF  tHE  m  Wt. 

^    <  roup  and  sale/   In  the  cksebP^H  Jo%ri  Cherti,  1794J<tt^^f<M^«d^ 
_._Iim  ii'Dcil  1^7,  theCburtlieM  thkt  tbey  ediiW  notpWiiii  ediisigiiNffithJtil^deree 
Qf^pn  »;;   .^  of  ranking.    The  ranking,  which  had  pi^^ie^My^AHW^cFj^HscHtti 
wHE^'sdd/   ^  precede  the  iale,  tffl  28  Gfeo.  «L  t.  TO,  ^i  art«efiJa^«Aige 
rrrr     '.I  was  made  on' the  ^  form  of  ifte  bob  J.     la  MiiKIM^il<Wf rf^er, 
Rt^nd^Dit,  ^tl  July  1756,  and' 7th  Jan.  1757;  F.d  Jfiir.  18^50^  ffiiMft 
5;ip.  V.  320,  KUkerran,  thb  bmid'was  datWcf  pH^r^tdtt^IiUntjnM^ 
and  itd  tertn  of  payment  was  absehitbly  eotfe&f^Hlj^  befog^uA^lldib 
ol^Aie  decree  of  ranking.     Tbe^Mtere^t^tei^  fifltfti'ifMii'iWMlNiL 
^ay  16^5,  butthet^rm  bf  p^'^A^titb^^e^t^Hl^i^iWU^ 
tnas  <ir'C!andt^ntas  after  decree  <yf  rahltmg'.    "B^Jifi  F6§i,3kta% 
wi^s  ohty  A  term  fiked  frcmi  Virteh  Ae  ^^erest^  whu  ^  tl^'i<tf6,^tlttl  M 
term  iif  jSayment  of  thfe  t^Indpal  till  after  ^c^e^^lft6'WiikM|. 
^fxl  the  'change  ^ntrodiie^d  bf  d^'a^'  981  <&^i<ipILi<d^^i<^f<8^ 
being  War  tire  'iMl^  sbbfrid   proi^^' ink«66  %<AH^ia  di4%i  i^ 
'ranking, ''madcf  an  atteratiot)  on  the  'f^ih  ^'«iid^'iU<^,  \»h^  «4i 
"iu)!^' d^k^'n '  t^itfa'  "a  Specific  term^ff  ^ytt«tal0^  tlil<^dtifU^4 
weif  a^'fncer^l.^    Atcovdtnglyf'itifth^^oiitfMitfes  emi^m^SS- 
m^s'r;^! 'is  tb«  ierm'  ftwi mitMk  <e&6^«Mi^i%Ml^  t6qf«h|<lHI 
MartTnm&^  ^  i  792  Ik  ift^  'tettti  dr*  |^Vii«ifft»#^>tb«J}lMM9^|o4Mi 
which;  dUte&nf  cteditof '6ouM  ^trf^  eMstgnMlitfi^^iliHMPiVftiddbafilt 
payment  of 'tfae^[)rfie',-aMI  th^  p>i!tTch«kS^t>»'^alil»ill»)f  lki^^»ffi 
and  so  far  paid  in  safety.     C^tt  tU  n^i^'«pi^8M)itibf^,^tliJ^lt(iS, 
be  ^iopi^ed^  Wh^^  'fliyre'%  a^cla^  JFiimi)UIHf4ni^%  feRf,  (tfiont 
or  more  '6t  WHUm  ^ tti^'frn^ tni»t  tfltioMMciiy  b«(^^,9<Wlffi<fiitt%^ 
flie'money 'cdttsign^;  o^cflc^a<l^^'^^t^s{ 
only '(tbiib'C'i^  Whith 'b^tU '  (^reditbtir Xnti^ 
draw  the  money  ?  Thft^  i^^M^riK;^  ib^)iM^%lfHPMh»mX»t»aS^ 
iiWni'i&tiitV,^-  IVecati^'iif  t1riitu:a!^*th%i;[^ill'^i«^r^%Ai«iy^ 
.^/pa^nl'eil^^  ^ 

jpos6  a  bone!  Is  4aki^n"t«'!A.'ttUa'W^  k^^'^ttd'H^  il^i^b^'y^ 
is^'dfr^^ute  as^d  ifi»  ^t^te'liM^;)  tibk><#»dlA'iibt^^«}^li^ib^ 

Viop  of  itMx'^\i6H9BiiH\Tf^'m^8isfike  ktk^  fimm^^h\^m» 

'lla%'^rJei»lrBfliftfirig'tt 

'^y^'^i/t/t'alJ'iVfH?  «Mk^li)am«%ifl(!M  i^»f)«tjnffi<i  i»iBm 
t^fc^rp^^0n'W6htd'ilO(friiil^S  <iii«^i<dr  iMi^Wfi^r,  A¥M«^Hi^ 

^^hfohi^a  tlie  iffeAU<)rft*'^  th^^M&x^fi  fi^iviAodl^l^tei^AeM 
consignation ;  and  the  negative  prescription  cannot  be  lid^tflM 


\^  Ipjl.  GC^UftT-  OF  SESSIQN.  ^7^ 


'  ••>    ^,'/.'  "  ',(\i    * 


Allan  or 


ffl«W»ff?  qui  ni.»ifia<io»  tpib^  cjoipaippn  ^ent>:  or  any^,p^  oJ5.t^e>QF^r  WeW. '^v '■ 
#nA]l6^,;fOf  *  l^'piKl  it  i«  ^plawi^tbatif  )4e^«bJ;  iaupt  Bued)f9r  wltlj.- 
4»f«^,aWWit4i8^1i„    J^t^«w,.Mi.  tW^^we  the  tffrp),.<^  pay  fluent,  is 
.|wrfflirfi^#f^tor«4«j;l%efcond  are:fi?C(wi^^aob  f^  tb^m,<n?jJ^i}e^anjl 
.«>f«jnatipnj  HbiiA  lip  uaynMaitinrsafau,^  tiji^pttrcjiai^f  r.  is  ^ppc^Jfl- 

J»>*i^i4ll»rjcap#i  ei^h  pr(9l^J^  f»ay,frrc^  ,%,pifr<^9^r,^t^o,^pai^  by 
•9fttMna|iM9  «;8iipjaf«  <heJppice,«OI^^gK^dA¥as  1^  fpffi- 

«tt^J!*^RHWi t^flid^tafi^tho,  1^^  vf  tk^  act«<. ^  ^ ^{j  su^i jjft 

.?fl»9<fej2arti^W»'  Wr7A} Afar.  ig,7p2,       ,  ,        ,:   ,.t  . .  f.., 

illfyofi«PO^^Bi9^p^^t,.l^y.tt«ir.wn  negMgeflW,  in.  nQt.cl^^^ntj^ 
(f^f««A^l1^VWf|grffr^^^^  Xh^ysliPttld  bve>?W  ft,m?et. 

«b^WgB»*fa;«<wwoa^^ffi  mih^.  Cpiijt .  .  .  (,  ,,^    p. 

itn#«»fe^-55VT*#ii4e«  o*: 4il}nwliyr hfr^:  Avajl.  tbe  peti^ii^p^^rs^,  bf; 
Mie  8fi^.<^Ui^^9l^n,W!lf^4>f;afte|,^d  ^ofl^  Wft^e  Ip^^on^.. 

WmmiJl\9fff^^mmt^  #Rd^*iej.ffii«wi^,qf,l9ftq:/)^,;599ffl  ^^5???i' 

*iM?)tlwl*)9^o  Q^'tW9-J>nBca4ei«he,:W<?>of  :»ftlddl0^^^  rn^jnly 
^»Nt#fci|IWl)<fl»«¥fci*«Hgfttr,rt#torf«^  ,WfI??!Wfe? 
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Allan  or 
Diclcson  and 
Others  v. 
Brsnder  and 
Williamson 

Dpinioo  ot 
Court. 


At  advisingf,  on  the  96tb  of  January  1669^ 
Lord  Presidents — The  fifet  quearioR'  M9  wlltther  the  ptooM  m 
asleep.  As  to  this  I  am  qoite  dear  that  it  is  aoti  The  iMSI^qiiMlCJii 
is,  if  the  priee  has  beeo  paid.  No«7i  the  bond  b  to  pay'  to  th<  psi^^ 
ties  to  be  ranked  in  the  sehenife  of  divisioD.  But  them  bses  ^arer 
been  any  decree  in  the  Fanking,  and  we*  have  no  e«ideitce  ofillie 
priee  having'  been  conrigned* 

Lord  GtUiee.'^l  am  quite  dear  that  the  proses*  is  not  asleep  ^bot 
I  think  that  point  ia  given  op*  <    >• 

Lord  PreMtdent.'^-^Tbe  term  o(  payment:  iierer  liavingibeen^fiMd^ 
the  negative  preseription  eoold  not  nio  against  the  oreditsve^ . 

Lord  Mackenzie. — The  question  of  prescriptieA.is  trul/tbeioitf^ 
one  here*     The  other  points  are  of  no  oonsequeade;     MothUBgpSgi 
been  ass^^ned  as  a  reason  for  the  im^g  delay  of  tb«  oipedltilva  ^'^mH 
my  impression  is  that  the  money  has  been  paid,  for  ho^T'OOuld'ih^ 
process  hare  gone  on  so  long  aa  it  did  after  the  sals,  mkst  the  wmmf 
had  been  paid  ?  But  be  that  as  it  may,  the  queatioi)  as  to<life  sij^ 
pHcatloR  of  preseription  still  remains  behind^.    My  owm  vmpmUona 
at  present  ooineide  with  the  opinion  expressed  by  yomr  iMtAihipiJ 
Lord  ifVettW^t— There  could  benorealtetm  of  ^Mmtlilltlto 
decree  of  ranking,  which,  however,  has  never  been  piasiowoMl.iol 
Lord  Mackenzie. — The  peeuliarilyoertainlyi%  tbaima-Mio^iOaM 
have  right  td  the  money  till  decree  of  rankiog.   AeoordinglgF^C:4bhik 
there  was  a  non  valentia.     It  may  be  true,  that  muter  ttfe*  atansQi^ft 
difficulty  may  be  raised  as  to  whether  the  creditovaslMnrtiiJtfiot  hm^ 
moved  for  consignation ;  but  l^ere  may  be  valid  vcasons  whfpriNq^ 
eould  not  demand  this^  even  although  payment  of  she  botd^tvWdtltt 
to  the  creditors  to  be  ranked.     The  power  to- deiMaid'^Msi|fHaiUM 
would  appear  to  me  at  present  to  beres meres^fat^uttatisT'^Mstaak 
acarcely  suppose  the  argument  oontd 'be  eatri^ao  lhi»asit(iMdUdtU 
tain,  that  by  not  exercising  thit  fiiculty  preaeriplioo  <to«ld  niiv^tet 
it:     However,  if  any  decisions  eooM  be  produood  tho4>dte^wii^  ti 
should' be  inclined  to  bear  farther  ^argfrnietatL  n/i  n] 

Lord  QimeB.'^ytj  present  Impression  is  the  sasse,:as  tbeMiiilib 
creditor  named  in  the  bond.  It  might  be  for  th&in\si^slio&fwttiiii 
to  gef  consignation,  but  payment  eooid  not  be  obtalnieti|'lbeKsitfdlli# 
no  decffee  of  ranking',  and  payment  is  not  even  :no#:«flikd(r;i<'Jft4w 
desirons;  however,  at  D6rd  Maeken«ie  1r&4i(es  k^  Ibi^lfiialcllhAlml 
argument  on  the  applieation  of  theplea^f  presoripitoiM^n  b'jiobadi 
Lnrd  PreriAsnicwatMHei*  '    'p{iuiu)6leK 

LordCorehmuemAilbi^U  \.^*u^^*'no^h 

The  Couit  delayed  to  hear-  one  coansel  aside,  on'tlia^^tM^ 
prescription;  ■'"y\-\r  .  gmvTcJ 
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At  further  adviringi  ^fttbfa  date,  (t^th  March  18d0»)  «'M&r.ti85 

t  8&ictf /tiUmi-^^AD  ^fin^  a^^  I 'thought  that  this  wa«  a  cas^  of  "^<Spv^ 
Sr^aiimpfMrtaQte,  andrtbM  it  irat  attended  with  conaidoable  diffik  ^[|!i,'^j),\^ 
«lt)t]i:lta4d^^  e^amimag  iC^  I/own  I  vag.  soneivbat  puzailed  by  the  orhmi;. 
■Y^9f  able  and*  iogenioua  airgiunaot  0I  oounsei  in  supportof  the  peti-  ^^|j^^^^^^ 
tifiiw    Mf  44>iaioa  flustuated*  until  I  beard  the  argument  of  the      — . 
Solicitor-General  the  other  day,  when  my  doubta  were  entirely  rcj-  ^P^''^*^'*  o** 
^moTed^  liveirer  beaid  %  better  arguaieiit :  it  wasdear  and  forcible, 
concise  and  satisfactory,  and  placed  the  case  upofv  the  true  grqdndB 
fee.daiiaioBi.ao^  tkat  I  am^sum  quite  satisfied  that*  the  eredilofSwCan* 
not  8a9emd).  and  .that  the  bond  baa  presoribed.    Your  Lordships  will 
intend  to  the  nAtuie  of  the  trasisaotioo.     There  was  a  judicial  'sale 
#|:oenlrffi  ^bjeeta  m  &e  year  1790,  and  a  bond  was  granted  bytbe 
'pilrabiiier'l^rtho  price ;  and  ^nsequently  greatly  more  thao  forl^ 
ymlA.rb^yerehipaedsince  the  date  of  th«  Inmd,  and  eVeU'  from  ifae 
teroMC  pf^fm^i^  via*  MartinmM  17d3|  satbat  undoubtedly  as^fiisie 
the 'btmdb  fans  presevihed*  .      ;  '  y 

M  Whaftiite'ibaQome  of  the  purehase  money  I  d#  m^  kmvw<;  Inrt; 
thlliftllaell  ihi^^  the  aoeoessora  of  the.pnrcbater  never  iboaglift'that 
^sitehiiaidomandf  as  thiatitoiild  be  made,^  and  tbey  had  evisr^  neason 
for  h^ktmg^  ^nd  I  have  no  doubt  did  in  boda  fide  belieMe,  thaftit 
Maa-ealtkd  ip9^  ag^  Although  I  do<  not  intend  u>  go  thro]Ugh 
Akihftteq/rlff'. tlH9 prooeM*  'Bos  togo ov«r  the-  differe nt staAutaa  iix 
fegsid  ^D^fftofoa^os  et  ranking,  I  mi^  only  remwk)  that  at>9iM^  ttntie 
4Md  ibatlpaior  tO'l»his  perbd  of  the  sale  in  this  caae)  the,  rftnkbkg 
ps^fgcdiid  ihe>sale».when  the.praoisce  was  to  iake  the  puitohaamr 
H^^Md^chpay  the  price  to  tbe  creditors  already  preferred.  .Bu]i;al.« 
ai^l  eadiet^p^kdr  the  sale  as  at  present  was  genecally  ififst  UKtoiv 
de^;!  ^idi  afr  thete  waaat  that  time  no  power  to  enfoi(ce.ooasigi)«iiie% 
thirlMMid.iiy  thepttsobaser  oon^ajLned  no  certain  term^of  paya^ol) 
biiff<i|NiBii|bahen.  piqiahW  at  the  first  term  that  should  happen  ftftiNr 
tbe^dete  «Cfthei. decree  ef  rankings  to  the  creditom  who  ahofdd  he 
preferred.  In  that  state  ef  matters  it  wo\dd.  barre  be#n  veigr 
difliaiiteita  aay'thalt  the  negatiee^p^eBarjptie^  icfwld  appiyii  lieaiatiae 
Mrttatfoa-.D^ pAjnanti was easigae^  and: there  viai^imt.cradilfwiiifke 
eoilWiWfltfd44^be'0natled  to  Uw  prw.  ,Bm^  ift^tbf^.  j^faffont^^an, 
«kbi|ug]il,^ki|;a»(^  pftcMad^rtfae  .^«m4;J9^,K«^  yerji^  4^f^rf^t^.^|ty^  ^ 
kMAd»afe4afEea  fa^n».lihiQ4pii^;ehBiiieibi{brfa,Wf^^^ 
rendered  aeoenMrtif)^'^^^  mT^^|mU^W^f9|i.^^^  ^ft^^^i  hilTimg 
a  alattttory  power  of  enforcing  oonsignatiofn*,i.  AiM>p«dijpt^i\B4^^^1t- 
eitor-Geiieral  most  properly  founded  wpd^u  ^the  changa^N  9M\I>® 
fasa^ffsfesftod  «s  te  tke  aatieles  eC»  roupi  niaiise/3»'  Nwli^a^jtl^/fbi- 
lowiog  expressions  occnr:  <  That  the  purchaser's  enfaf  ^le  .tbe 
^  foresaid  subjects  is  to  be  at  the  term  of  Whitsunday  )79!2,  and  to 
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ft  Mir.  1889.  '  hare  right  to  the  rent*,  nmills  and  daiica  far  iitti  crap  and  ycar^ 

<  and  to  be  freed  and  reliered  of  all  ministers'  stipend^  adwwJasaaters^ 
'  salary,  and  other  public  burdens  dae  for  the  said  saljccts  for  crop 
*and  year  1791,  and  precedingg,  and  of  the  eesa'and  land  tax 

*  preceding  the  25th  of  March  last,  and  the  price  afaaU  be  payaUe 

*  at  the  term  of  Martinmas  next,  with  interest  thereof  from  the 

*  term  of  Martinmas  1791,  during  the  not  payment/ 
The  price  is  thus  to  be  paid  at  MartinoMS  1792,  and  the  isterest 

is  to  run  from  Norember  179L  The  principal  soin  is  thus  tmly 
due,  though  not  payable  at  November  1792.  Now,  for  what  par- 
pose  was  this  clause  inserted  in  the  bond  ?  Was  it  not  to  fix  a 
period  of  payment,  to  which  the  purchaser  was  to  gire  effect  by 
having  his  money  ready  at  that  term  ?  And  accordingly  this  riew 
is  supported  by  the  terms  of  the  bond  itself.  The  porchaser  is  there 
taken  bound  to  make  payment  of  the  price  *  at  the  said  tenn  of  Mar- 

*  tinmas  1792,  with  the  annualrent  thereof  from  the  tern  of  Martiii- 

*  mas  1791,  with  a  fifth  part  more  of  penalty,  and  the  interest  of  the 

<  said  principal  sum  from  and  after  the  said  term  of  payment,  so 

<  long  as  the  same  shall  remain  unpaid,  and  that  to  those  who  shall 

*  be  found  to  have  right  thereto  by  the  said  decreet  of  ranking  and 
'  scheme  of  division/ 

Now,  it  is  said  that  it  is  uncertain  to  whom  the  price  is  to  be 
paid,  as  the  rights  of  those  who  are  to  be  preferred  in  the  ranking 
must  first  be  considered  and  ascertained ;  but  if  so,  what  was  the  use 
of  fixing  the  term  of  payment  in  the  bond,  if  it  was  not  intended 
that  the  purchaser  might  be  compelled  at  that  time  to  be  ready 
with  his  money  to  pay  the  price  ?  It  is  so  fixed  in  order  to  point 
ont  when  the  debtor  is  to  advance  the  money ;  and  by  this  bond,  as 
I  read  it,  he  is  taken  bound  to  pay  the  price,  as  at  Martinmas  1792, 
to  the  creditors  in  their  order,  supposing  the  ranking  to  have  been 
then  settled ;  and  if  not  settled,  then  any  one  of  the  creditors  was 
entitled  to  apply  for,  and  compel  consignation  at  the  first  term  im* 
mediately  succeeding  the  term  of  payment,  under  the  clause  quoted 
from  the  statute  of  1783.  No  doubt  it  is  quite  true  that  the  order 
of  ranking  being  then  unsettled,  no  individual  creditor  was  entitled 
to  demand  payment  of  the  price  for  himself;  but  it  is  plain  that  if 
bis  right  did  not  extend  that  far,  he  had  a  clear  interest  and  a  legal 
title  to  say  to  the  purchaser,  Although  I  cannot  demand  paynsent 
of  the  bond  from  you,  yet  1  can  and  do  demand  that  the  money  be 
immediately  consigned,  for  the  benefit  of  all  concerned.  No  suck 
step,  however,  was  taken  at  the  time  when  consignation  might  com- 
petendy  have  been  enforced.  Forty  years  and  more  are  allowed  to 
elapse  without  any  such  step  being  afterwards  taken,  and  no  rea- 
aonable  ground  is  afforded  us  for  holding  that  the  delay  waa  not 
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ihnj5i(tttble  to  the  creditors  themselves.     I  apprehend,  in  these  cir-  fe  ilar.  If 
<fumstanees,  that  this  long  period  can  only  be  considered  as  having 


been  constimed  in  idle,  improper,  and  culpable  delay;  and  we  have  Dici"o,[a 
#idt  even  now  a  final  report  on  the  claims  of  the  creditors.     It  has  Ochers  ». 
been  said,  indeed,  that  the  creditors  were  not  to  blame,  as  the  com-  vvniinnTso 
mOn  agent  died  in  1806,  and  no  successor  was  appointed  to  him ;     -r— 
but  it  is  clear  that  the  creditors  might  have  moved,  and  it  was  their  ^0"^°"  "^ 
duty  to  have  moved  the  Court  for  the  appointment  of  another  com- 
mon agent ;  and  the  omission  to  procure  a  new  appointment  was  t 
think  such  a  lache  or  negligence,  on  the  part  of  the  creditors,  as  ts 
contemplated  by  the  statute  to  be  punished  by  the  negative  pre- 
scription, and  it  was  plainly  incompetent  for  the  purchaser  to  move 
in  the  cause.     But  it  has  even  been  maintained  that  there  was  u 
lion  valentia  agere,  as  there  was  no  common  agent;  but  this  is  a 
most  extraordinary  plea,  as  the  creditors  were  to  blame  for  their 
negligence  in  not  getting  another  agent  appointed ;  and  this,  there- 
fore, is  not  a  case  to  which  the  plea  of  non  valentia  is  applicable^ 
for  that  doctrine  supposes  that  the  party  who  pleads  non  vulentiu 
iias  not  been  himself  remiss  or  negligent ;  but  if  a  man  is  so  indo- 
lent and  negligent  as  not  to  take  the  proper  measures  for  the  pre- 
servation of  his  own  interests,  he  cannot  avail  himself  of  the  bene- 
fit of  sfibh  a  plea. 

•*'*Ti&e  first  act,  viz.  1469,  c.  28,  introducing  the  negative  prescnp- 
^dns',"  requires  attention.  It  enacts,  that  the  «  partie  to  quhome 
'pe  obligations  is  maid,  that  hes  interest  therein,  sail  follow  the  md 
^'ot>ligatioii  within  the  space  of  fourtie  zeires,  and  take  document 
'thereupon ;  and  gif  he  dois  not,  it  sail  be  prescrived,  and  be  of 
^nane  avail,  the  said  fourty  zeires  beand  runnin  and  unperseweij 

*  be  the  partie.' 

The  words  of  the  act  are,  *  That  the  party  to  whom  the  obliga- 
'  tions  is  made,  and  has  interest  therein,  shall  follow  the  said  obliga- 

*  tion/  Now,  the  parties  in  this  case  who  have  *  interest  therein  ' 
are  the  creditors.  Any  one  of  them  had  an  interest  in  the  pricei 
and  a  legal  title  to  take  document,  by  obtaining  an  order  fqr  con- 
signation;  for  a  decree  of  Court  is  held  to  be  a  docun^ent  in^tli^ 
sense  of  the  statute,' and  even  a  citation  in  ^n  action.  Thus,  ihep* 
it  Is  clear  that  none  of  the  creditors  having  «  followed  the  o^Ii^^ 
«^tibn^  within  the  space  of  forty  years,  by  *  taking  doc^naenL'-the 
ne&fative  prescription  has  accordingfy  run  against  them.        \ 

My  only  difficulty  at  one  time  was,  whether  the  prescription  hjjd 
j\Hi  been  iriWrrupted  by  the  minori|;ieSp  '  Now,  althouirh  1  ain '  of 
course,  not  inclined  to  dispute  that  minorities  do.  in  the  Qen^r^i 
cdse,  interrupt  the  negative  prescription,, yet  I  f'p.  »19M.hiok,  .ofj 
consiqeratton,    that  that  doctrine   applies    here.       It  is  no  doubt 
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8  Mar.  1839.  stated,  altbough  we  hare  do  evidence  of  the  fact,  and  U  n  vol  ad- 
mitted, that  there  are  here  creditors  or  their  suceeMors  vbo  were 
in  minority ;  but  it  is  not  said  that  all  the  creditors  were  .in  that 
state,  but,  on  the  contrary,  it  is  not  disputed  that  there  were  some 
of  the  parties  who  were  of  full  age ;  and,  in  my  opiaiaOi  che  inte* 
rests  of  the  whole  body  were  properly  looked  after  when  there  were 
some  who  could  bare  taken  measures  to  interrupt  the  .course  of 
prescription.  To  what  would  it  lead,  supposing  we  wero  to  repel 
the  plea  of  prescription  upon  this  ground  ?  I  suspect  the  wocat 
consequences  would  ensue.  There  are  numerous  ooparfn^ries  and 
joint  stock  companies  in  this  country.  Now,  suppose,  ui  a  copart- 
nery of  200  members,  a  few  of  the  members  (or  their  ropresenta- 
ti^es)  happened  to  be  in  minority,  could  it  be  maii|lai«ttl  that 
therefore  prescription  could  not  run  against  the  oompan][?  1  ap- 
prehend that  such  a  plea  could  not  be  listened  to.  Or  put  the  case, 
that  a  party  is  bound  in  some  obligation  to  $ir  William  Forbes  and 
Company,  or  any  joint  stock  company  where  the  prioelpala  are 
numerous,  and  where  some  of  the  representatives  of  t||e  partpers 
happened  to  be  in  minority,  as  may  very  naturally  andpossiJbiy  be 
the  case,  could  it  be  maintained  that  thenegadve  prescription  ^could 
not  be  pleaded  against  such  a  company,  beoaose  far  the  whole  period 
there  were  certain  minorities  ?  That  would,  I  suspect,  be  quite  oat 
of  the  question  in  regard  to  such  companies;  and  it  seems  to  me 
to  be  the  same  thing  here :  and  if  it  did  apply  is  such  ciroomstaaees, 
it  must  always  apply.  The  reason  of  the  doctrine  not  applying^ 
here  is,  that  the  creditors,  the  number  oi  whom  in  a  judicial  sale 
may  be  quite  indefinite,  have  a  common  interest,  in  virtue  of  which, 
though  no  individual  creditor  has  a  right  to  demand  payment  of  the 
price,  the  obligation  being  indivisible  so  long  as  the  shares  of  the 
creditors  are  undetermined,  yet  all  and  each  of  the  creditors  have 
absolutely  a  legal  title  to  demand  consignation  for  behoof  of  the 
whole  body,  and  therefore  I  should  rather  think  that  the  doctrine 
could  not  even  s^ve  those  creditors  who  were  in  minority,  and  cer- 
tainly not  the  others.  It  is  on  these  grounds  that  Lthiok  we  should 
sustain  the  defence  of  the  negative  prescription. 

Lard  Mackenzie^ — I  am  of  the  same  opinion*  and  that  on  the 
same  grounds  as  those  stated  by  Lord  Gillies. .  The  act  of  Parlia- 
ment requires  parties  to  *  take  document'  on  their  debt  within 
the  space  of  forty  years,  otherwise  the  n^^tive  prescription  will 
in  general  apply«  In  the  statute  there  is  no  exception  in  iavour  of 
joint  creditors :  they  are  as  much  bound  as  others  by  the  general 
law  of  prescription.  That  being  the  ease,  there  m  here  a  bond  with 
an  expressed  and  fixed  term  of  payment,  and  the  debt  is  thus  con- 
stituted ;  but  if  the  creditors,  who  are  in  the  situation  of  parties 
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contemplated  by  the  8tatate  baling  ^  interest  therein,'  for  they  bad  B  Mtr.  1831 
a  eommon  interest  in  the  bond  to  prevent  prescription,  do  not '  take    ^^''V^ 

*  document  *  for  the  space  of  more  than  forty  years,  it  must  be  held  pj^^^  ^nd 
that  the  statute  applies,  and  that  the  negative  prescription  thereby  Others  v. 
provided  has  run,  unless  there  is  any  special  reason  to  prevent  this*  ^"ji^ii^s^n. 
Now,  the  plea  that  has  been  set  up  to  elide  the  prescription  is,  that     - — 
there  was  a  non  valentia  agere.     I  am  quite  aware  of  the  force  of  q^u*^"  ^ 
that  plea,  and  that,  when  appUeable,  it  forms  a  good  bar  to  prescript 

tion ;  but  I  agree  witli  Lord  Gttlies  that  that  doctrine  cannot  apply 
here,  as  I  do  not  consider  that  the  creditors  were  so  disabled  from 

*  taking  document,'  or  suing  cum  effectu  upon  the  obligation,  or 
moviiig  in  the  process,  that  the  preseripUon  is  elided.  What  weighs 
with  me  is,  that  if  we  sustain  this  petition  contrary  to  the  plea  of 
prescription,  there  will  be  no  limit  to  the  doctrine  of  non  vaiens 
agerew  Thus,  in  rankings  and  sales,  multiplepoindings,  competitiona 
of  brieves,  and  the  like,  where  the  litigation  may  be  protracted, 
prescription  would  always  in  this  way  be  elided  where  the  parties 
have  a  common  interesti  but  fail  to  <  take  document,'  so  as  to  pre- 
vent prescriptbn. 

*  My  chief  difficulty  arose  from  that  which  has  also  been  alluded 
toby  Lord  GKllies,  namely,  the  minorities;  but  the  argument  of 
the  Solicitor-General,  which  has  been  adopted  by  Lord  Gillies,  ia 
quite  satisfactory,  namely,  that  here  there  are  creditors  with  a  joint, 
and  at  the  same  time  an  individual  right,  in  virtue  of  which,  when 
the  estate  is  sold  for  their  joint  behoof*  it  was  competent  for  any 
one  of  them  to  demand  consignation  of  the  price,  on  account  of  the 
common  interest  which  existed  among  them,  although  not  any  one 
of  them  could  demand  payment  for  himself.  They  had  a  joint  in- 
terest in  the  fund,  and  a  right  to  act  jointly  or  separately  for  behoof 
of  the  riest,  although  there  was  no  such  separation  of  their  rights 
and  interests  as  to  enable  any  one  of  them  to  act  for  his  own  indi- 
yidnal  payment 

In  these  circumstances  I  cannot  see  how  the  minorities  of  some 
of  the  creditors  should  form  a  proper  interruption  of  prescription 
any  more  than  in  a  joint  stock  company,  where  there  are  some 
partners  in  minority.  This  plea,  at  best,  could  only  avail  those 
actually  in  minority ;  but  I  do  not  consider  that  the  minority  of  one 
can  constitute  a  claim  of  exemption  of  all  from  the  plea  of  prescrip- 
tion. 

Lord  President — I  am  entirely  of  the  same  opinion.     At  first 

I  was  struck  with  the  allegation  that  none  of  the  creditors  could  at 

any  time  have  demanded  consignation  of  the  price,  as  there  was 

no  common  agent  from  1806,  when  he  died,  and  no  successor  was 

appointed  to  him.    But  there  is  nothing  in  this,  for  that  was  clearly 
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Opinion  of 
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Judgment* 


the  fiiult  of  the  creditors  in  failing  to  move  the  Court  to  appoint 
another.  They  should  bare  presented  a  petition,  praying  for  a  meet- 
ing of  the  petitioners  to  choose  another  common  agent  to  act  for 
them,  as  we  are  every  day  in  the  habit  of  doing  in  the  appointment 
of  new  commissioners  on  a  bankrupt's  estate. 

Then,  as  to  the  minorities,  that  is  quite  out  of  the  question.  On 
this  pointthe  argument  of  the  Solicitor-General  wasquite  triumphant, 
namely,  that  the  creditors  had  a  common  interest,  in  consequence 
of  which  any  one  of  them  was  entitled  to  take  measures  to  compel 
consignation  of  the  price  for  the  benefit  of  the  rest.  If  we  were  to 
repel  the  plea  of  prescription  on  this  ground,  there  is  no  question 
that,  in  a  numerous  class  of  cases,  where  a  number  of  parties  are  in- 
terested, the  same  would  also  apply.  Thus,  in  the  competition  of 
brieves,  cases  of  bastardy,  in  questions  as  to  personal  succession, 
actions  of  multiplepoinding,  and  the  like,  where  we  may  suppose 
there  is  some  obligation  in  connection  with  such  questions,  the  ne- 
gative prescription  could  never  apply  if  we  were  to  sustain  this  pe- 
tition ;  because,  in  those  cases,  as  in  the  present,  it  could  as  well 
be  said  that  there  was  no  party  who  could  competently  <  take  do- 

<  cument '  upon  the  obligation  for  his  individual  behoof.  We  have 
nothing  to  do  whether  the  price  was  actually  paid  or  not ;  the  pre- 
sumption of  law  is,  that  it  was  duly  paid. 

Lord  Corehottse  was  absent 

The  Court  accordingly  ^  sustain  the  plea  of  prescription,  dismisa 
^  the  action,  and  decern  ;  find  the  petitioners  liable  in  expenses,  and 

<  remit  to  the  Auditor,'  &c. 


Lord  Ordinary,  Cockbunu        Act  /cory,  H.  X  Roberiiotu         Alt.  (For  Min  Wfl<« 
liamson,)  Sol'Gen,  fBulharfiird,)  Mniland,  Mair.  (For  Brander,)  JL  Am* 

darson.     J.  Logan,  W.  S.  A,  Duff,  W.  S.  and  Mackame  ^  Inmu,  W.  S.  Agents. 
N.  aerk. 

C.  G.  R. 
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FIRST  DIVISION. 
No.  CI  I.  8^A  Mardi  1839. 

I 

VENABLES,  WILSON  and  TYLER  and  Mandatary 

against 

JOHN  WOOD. 

Partnership. — Joint  Adventure* — Literary  Property. — 
Liability. — A.^  the  author  of  certain  manuscripts^  retains  the 
copyright  thereof  but  agrees  with  B,^  a  bookseller  and  publisher^ 
to  make  over  to  him  the  editions  tliat  mag  be  required^  on  the  con- 
dition ofrecewing  one-halfofthe  clear  profits,  as  remuneration  for 
the  use  of  the  copyright ,  after  deducting  a  commission  of  \(i  per 
cent*  for  the  sale*  It  was  also  agreed  that  A*j  who  had  no  ma- 
nagement in  BJs  business,  should  not  run  any  risk,  or  incur  any 
responsibility,  which  were  undertaken  by  B.  Paper  was  imxnced 
by  C  in  the  name  ofB*  alone,  part  of  which  was  used  in  the  publi- 
cation of  A*s  works*  On  the  bankruptcy  ofB.,  C  brings  an  action 
against  A.  for  the  price  of  the  paper, — Held,  that  the  connection 
between  A*  and  B,  did  not  amount  to  a  joint  adventure,  but  merely 
to  a  stipulation  by  A.  for  a  fair  and  adequate  price  for  his  labour, 
€vnd  that  action  did  not  lie  against  him  at  the  instance  of  C,  who 
had  transacted  with  and  relied  solely  on  B. 

In  1634y  the  pareuers^  who  were  wholesale  stationers  and  paper  Narrative. 
mannfacturers  in  London,  invoiced  and  sent  to  John  Wardlaw^ 
stationer  and  publisher  in  Edinburgh,  a  quantity  of  paper,  amount* 
ing  to  L.]51,  lOs.,  for  which  amount  Wardlaw,  on  the  2d  of  March 
1835,  granted  three  bills  for  L.50  each,  payable  respectively  at 
four,  six,  and  eight  months  after  date,  the  first  two  of  which  were, 
when  due,  paid  by  Wardlaw,  whose  affairs  having  become  em- 
barrassed, he,  on  the  9th  of  October  of  that  year,  executed  a  trust- 
deed  in  favour  of  Andrew  Jack,  printer  in  Edinburgh,  for  behoof 
of  his  creditors. 

The  pursuers  thereafter  brought  the  present  action  against  the 
defender,  Mr  John  Wood,  advocate,  concluding  for  payment  of 
L.45,  lOs.,  under  deduction  of  L.8,  158.,  being  the  amount  of  the 
dividend  paid  to  them  by  Wardlaw*s  trustee.  The  pursuers  alleged 
that  Wardlaw  and  Wood  had,  for  some  years  prior  to  October  1835, 
been  the  publishers  of  a  series  of  literary  works  in  joint  adventure, 
of  which  concern  Wardlaw  was  the  managing  partner,  and  took 
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8  Mar.  1839.  charge  of  the  sales,  and  Wood's  connection  with  him  in  bosiness 
Y'^y^  ^*'  ^®''  known  to  the  trade  and  the  pablic,  although  he  did  not 
Wilson  and  personally  superintend.  That  the  books  so  published  by  them  in 
w<!^  ^^'  ^'  partnership  or  joint  adventure,  at  their  mutual  cost  and  risk,  were 
...  composed  or  compiled  by  Wood,  and  generally  known  as  *  Wood's 

Narrative.  <  School  Books ;'  and  by  their  agreement,  the  profits  (which  were 
considerable)  of  the  publications  were  to  be  divided  equally  be- 
tween them,  with  an  allowance  of  10  per  cent  commission  to  Ward- 
law  for  the  trouble  of  sale.  The  paper  was  furnished  to  them  as 
partners  in  joint  adventure,  and  was  used  in  the  business  of  the 
partnership,  or  for  the  purposes  of  the  joint  adventure,  and  in  the 
printing  of  these  books. 

The  defender  denied  the  averments  of  the  pursuers,  and  staled, 
that  Imvidg  taken  a  deep  interest  in  the  prosperity  of  the  Edinburgh 
Sessional  School,  he  compiled  different  books,  with  a  view  to  im- 
prove the  system  of  education  there,  and  haying  retained  the  copy- 
right of  these  books,  (which  the  pursuers  admitted,)  he  sold  to 
Wardlaw  each  edition  as  it  was  required.  The  nature  and  condi- 
tions of  the  contract  were,  that  the  defender  was  to  receive  for  the 
use  of  his  copyright  one-half  of  the  clear  profits  (if  any)  of  the  sale, 
after  deducting  a  commission  of  10  per  cent,  in  fiftvourof  Wardlaw, 
who  was  to  undertake  all  liability  for  the  risk,  as  well  as  the  whole 
responsibility  and  trouble  of  the  publication,  and  the  defender  was 
to  bear  no  share  of  the  loss.  That  as  the  defender  never  under- 
stood or  conceived  that  he  had  engaged  in  a  partnership  or  joint 
adventure  with  Wardlaw  for  the  publication  of  these  books,  he  nei- 
ther inquired  nor  knew  from  whom  the  paper  was  obtained,  nor 
how  the  accounts  for  stationery,  printing,  &c.  were  settled,  and  it 
was  not  till  some  months  after  the  date  of  Wardlaw's  trust-deed 
that  the  defender  heard  for  the  first  time  of  the  pursuers'  claim. 
All  the  paper  was  ordered  by  Wardlaw  in  his  own  name  and  on 
his  own  account.  It  was  never  mentioned  to  the  pursuers  that  the 
defender  had  an  interest  in  the  publication,  or  were  they  ever  led 
to  rely  on  him  as  liable  for  payment  of  the  account.  The  defender 
never  heard  of  the  order  having  been  given,  and  he  did  not  know 
what  proportion  of  the  paper  (if  any)  was  used  in  the  publication 
of  his  works. 

The  pmsners  pleaded^-^\*  The  defenders  are  conjunctly  and  se- 
verally liable  for  the  debt  libelled,  qua  partners,  or  at  least  as  joint 
sharers  of  the  profits  of  the  publications  for  which  the  paper  fur- 
nished by  the  pursuers  was  used.  2.  Wardlaw,  the  acting  partner, 
was  prsepositus,  and  entitled  to  bind  Wood  for  furnishings  made  to 
the  concern. 
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The  defender  pkaded — I.  As  the  publication  of  the  books  did  8  Mar.  u 
not  form  the  subject  of  a  partnership  or  joint  adventure  between  y^^T^"^ 
the  defender  and  Wardlav^  the  defender  cannot  be  made  liable  to  Wilson  am 
the  pursuers  in  respect  of  any  responsibity  implied  in  such  contracts.  ^}^  ^^* 

2.  As  the .  ffiniishings  were  not  made  by  the  pursuers  relying  on      

the  defender,  his  liability  cannot  be  extended  beyond  what  was  ^'^■^^'▼e. 
imdertakeD  by  him  in  his  contract  with  the  publisher.  3.  The 
pussaera  baring  contracted  with  Wardlaw  exclusively,  having  made 
the  fiirnisbings  on  an  order  from  him  in  his  own  name,  and  on  his 
own  account,  and  having  afterwards  settled  with  him  by  bills  for  the 
payment,  they  accepted  him  as  their  debtor,  and  they  have  no  claim 
against  the  defender.  4.  Under  any  circumstances,  it  is  only  for 
the  paper  actually  used  in  the  defender's  publications  that  any  re- 
levant claim  can  be  made  against  him ;  and  the  sums  already  paid 
by  Wardlaw,  to  account  of  the  paper  ordered  in  1834,  are  fully 
suffifiient  for  the  payment  of  all  that  was  used  for  that  purpose. 

The  record  being  closed,  the  following  issue  was  sent  to  trial  on 
the  33d  of  March  1888: 

'  It-being  admitted  that  the  pursuers  furnished  to  John  Wardlaw, 

*  .bookseller  and  publisher  in  Edinburgh,  the  paper  charged  for  in 

*  the  «ce#uDt«  No.  4«,  of  process ; 

«  Whether  the  whole  or  any  part  of  the  same  was  used  in  the 

<  printing  of  certain  books ;  and  whether  John  Wood,  defender,  was 

<  a  joint  adventurer  with  the  said  John  Wardlaw  in  the  publication 

<  and  sale  of  the  said  books,  and  is  indebted  and  resting  owing  to 

*  the  pursuers  in  the  sum  of  L,36,  15s.,  or  any  part  thereof,  with 

*  interest  thereon*  as  the  balance  of  the  price  of  the  said  paper  ?' 

At  the  trial  the  pursuers  gave  in  evidence,  1«/,  The  account 
libejiled  on,  in  which  Wardlaw  and  Wood  were  entered  as  the 
dobtars ;  2d  and  3</,  Invoices  of  goods,  sent  to  Wardlaw,  on  22d> 
August  and  i3th  September  1834;  4//i,  Certified  excerpts  from 
Wardlaw's  books,  wherein  he  credited  Wood  with  various  sums  of. 
profit  on  the  Sessional  School  Books,  discount  and  payments  to  ac- 
count, and  debited  him  with  the  price  of  various  books  purchased 
by  Mr  Wood  from  his  shop,  as  well  as  the  expense  of  paper,  print- 
ing, commission  and  profit  These  entries  were  all  of  date  prior 
to  the  furnishings  by  the  pursuers ;  5^,  Affidavit  and  relative  ac- 
count lodged  by  Mr  Wood  in  the  bands  of  Wardlaw's  trustee,  in 
which  he  claimed  a  balance  of  L.375  ;  and,  lastly.  The  record  in 


Jaek,  Wardlaw's  trustee,  having  been  examined  to  the  effect  that 
be  had  the  books,  managed  the  estate,  and  wouud  up  the  accounts 
of  publications,  the  counsel  for  the  defender  stated  that  he  waived 
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Venables, 
Wilson  and 
Tyler,  &c.  ». 
Wood. 

NarratiTC. 


B  Mar.  IS39:  any  <  competent  objection  to  the  examination  of  Wardiaw  as  a  wit- 
Vness, — ^admitted  that  the  paper  in  question  had  been  used  in  print^- 
^  ing  an  edition  of  two  of  the  defender's  works,  the  profits  on  which 
*  were  included  in  his  aflSdavit  and  claim  on  Wardlaw's  estate,  and 
^  that  the  sum  in  the  issue  being  for  the  price  of  the  paper  men- 
<  tioned  there,  is  still  unpaid  to  the  pursuers/ 

The  pursuers  having  closed  their  case,  insisted  that  they  were 
entitled  to  a  verdict.  The  defender  insisted  that  he  was  entitled 
to  a  verdict,  and  requested  the  presiding  Judge  so  to  direct  the 
jury,  when  the  Lord  President  delivered,  as  his  opinion  and  direc- 
tion on  the  evidence  led  by  the  pursuers,  that  the  defender  was,  in 
point  of  law,  entitled  to  a  verdict.  To  which  opinion  and  direction 
the  pursuers  excepted. 


Piir^uer*s 
Pleas. 


They,  under  their,  bill  of  exceptions,  maintained^ 
The  paper  being  admittedly  used  in  the  publication  of  the  works, 
in  tlie  profits  of  whicb -Wardiaw  and  Wood  participated^  the  de- 
fender is  liable  for  the  price,  as,  in  law,  participation  in  the  profits 
creates  a  liability  for  the  price  of  the  articles  used  in  the  joint  adven- 
ture in  a  question  with  third  parties.  The  defender  was  a  partner 
in  the  sale  of  the  books,  as  the  whole  profits  were  the  consequences 
of  sale,  and  he  was  furnishe<l  with  an  account  of  the  whole  proceed- 
ings out  of  which  the  profits  were  realised.  He  was  entitled  to 
examine  and  tax  the  invoices  sent*  Although  <be  stipulated  that 
he  was  not  to  be  liable  for  loss,  yet  the  best  proof.^of  his  joint  ad- 
venture was  his  shari^  in-  the  profits ;  and  if  his  interest  therein 
made  him  a  par tner^^. |^^  is^  i^^twithstanding. bis  stipulation,  liable 
for  the  debts  of.  the  company*  No  case  has  been  referred  to,  in 
whicii  a  party  can  jegally  receive  a  share  of  the  returns  without  in* 
curring  liability;  and  the  defender  is  not  entitled  to  a  fixed  sum  in 
proportion  to  the  profits  as  a  recompense  for  his  labour,  but  he  is 
entitled  to  a  half  of  the  net  profits,  whatever  these  may  be.  The 
distinction  between  this  and  the  coaching  cases  is,  that  the  defender 
can  here  overhaul  the  pursuers'  account,  which  cannot  be  done  by 
the  coach  proprietors  for  corn  furnished  to  the  horses  of  an  indi- 
vidual stage. 

The  pursuers  referred  to  the  following  authorities  :  Logic  v. 
Durham,  Idth  Nov.  1697,  Mor.  14,566;  Withers,  Birch  and  Co., 
t.  Cowan,  16th  Nov.  1790,  BelFs  Com,  ii.  650 ;  Montague  on  Part* 
nershify  p.  7;  Gouthwaithe,  12  East,  Sep,  421;  Lord  EUenbo- 
rough's  speech  in  Hamper,  Vesei/s  Rep.  xvii.  403 ;  Collier  on  Part- 
nershipy  p.  44 ;  Waugh  v.  Carver,  Petersdorff's  Dig,  xiii.  150 ; 
Briar's  do,  p.  1 52. 
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The  defender  argued^  8  Mtr.  16 

In  the  summons  and  record  the  pursuers  averred  partnership,  ^^V^ 
but  in  the  issue  the  sole  question  was  one  of  joint  adventure,  as  to  w^igon^ 
the  publication  and  sale  of  the  works,  and  not  merely  as  to  the  in-  Tyler,  &c. 

terest  in  their  sale.     The  pursuers  now  assume  in  argument  that     1. 

they  have  established  a  joint  adventure,  and  adduce  certain  princi-  l>efeoder* 
pies  of  English  law,  which,  though  important  and  difficult,  do  not  ^^ 
apply  to  the  present  case,  as  there  is  no  legal  evidence  of  a  joint 
adventure,  which  cannot  be  established  by  the  secondary  or  rather 
tertiary  evidence  led.  A  partner  in  the  publication  of  a  book  is 
liable  for  many  expenses,  from  which  an  individual  who  has  merely 
a  profit  from  the  sale  is  exempt ;  and  the  latter  even  at  the  worst, 
may  obtain  no  profit,  as  the  book  may  not  sell  well. 

The  evidence,  defective  as  it  is,  is  not  of  that  nature  whereby 
a  joint  adventure  can  be  proved.  If  there  had  been  a  written  con* 
tract  it  must  have  been  produced,  and  it  could  not  have  been  in- 
ferred from  facts  and  circumstances.  There  being  no  written  con- 
tract,  the  pursuers  ought  to  have  examined  Wardlaw,  (to  whom 
any  competent  objection  was  waived)  ;  and  the  Court  cannot  look 
at  the  secondary  evidence  led,  when  the  pursuers  might  have  pro- 
ved the  joint  adventure  by  better  evidence. 

A  claim  for  profits  is  not  per  se  evidence  that  a  party  is  a  joint 
adventurer*  Thus,  a  servant,  agent  or  clerk  paid  not  by  a  fixed 
salary  but  by  a  share  of  the  profits,  or  the  master  and  crew  in  the 
whale  trade,  whose  wages  vary  with  the  profits,  have  been  held  not 
to  be  partners.  So,  in  this  case,  the  defender  might  have  sold  the 
copyright  for  L.500,  and  the  publisher  being  unable  to  pay  him 
that  amount,  might  have  allowed  him  a  proportion  of  the  profits, 
without  making  him  a  joint  adventurer.  In  the  English  cases  and 
in  Bell's  Commentaries  a  distinction  is  pointed  out  between  part- 
nership and  joint  adventure,  viz.  that  in  the  former,  dormant  part- 
ners are  liable  to  the  public  for  the  debts  of  the  company,  but  in 
the  latter,  reliance  must  be  placed  on  the  credit  of  each  adventurer, 
and  if  not,  the  agreement  of  the  adventurers  limits  the  obligation ; 
BtWs  Com,  ii.  649  and  653.  Hence,  in  a  joint  adventure,  if  one 
of  the  adventurers,  by  stipulation,  is  not  to  be  liable  for  loss,  and 
the  contracting  party  relies  on  the  credit  of  the  other  adventurer, 
be  roust  just  take  the  adventure  as  he  finds  it,  as  the  stipulations 
between  the  partners  must  hold.  In  the  coaching  cases  each  indi- 
vidual is  entitled  to  a  profit,  and  to  call  for  the  accounts ;  so  that 
Although  there  is  a  community  of  interest  to  a  certain  extent,  yet 
there  is  no  proper  partnership,  but  merely  joint  adventure,  and  in 
these  cases  the  Court  looks  to  the  stipulation  of  the  parties  as  affect- 
ing their  liability.     These  cases  are  similar  to  the  present,  for  as 
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8  Mar.  1839.  horgiog  the  mail  is  necessary  to  raise  profit,  but  does  not  infer 
partnership ;  so  here  publication  is  necessary  to  raise  profit,  bot  does 
^n'loD  and  "^^  ^^^^^  partnership ;  and  the  mere  share  in  the  profits  of  the  sale 
Tytivr,  &c.  V.  does  not  infer  pablioation  at  the  mutaal  cost  of  the  parties,  nor  a 
joint  adventure.  The  defefider^s  interest  in  the  profits  was  ofterely 
a  remuneration  for  his  labour.  The  defender  referred  to  the  foU 
lowing  authorities :  CoUier  an  Parimrshipf  p*  19 ;  Barton  v*  Hanson, 
&c.  Can^.  ii.  97;  Fauni.  ii.  49;  Jardine  o»  Macfariane,  Febu  16. 
1828,  S.  §-  D.  yi.  564. 


Wood. 

Defender's 
Pleas. 


Opinion  of 
Court. 


At  adrimg, 

Lard  GiOies. — At  first  I  considered  this  case  as  attended  with 
some  doubt  and  difficulty,  but  on  fully  considering  it- 1  JuMre  oone 
to  be  of  opinion,  that  the  direction  given  by  your  Lordship  to  the 
jury  was  quite  right,  and  that  this  bill  of  exceptions  aausl  ia  eonae^ 
quence  be  disallowed,  l^ere  «re  sanberiess  cases  in  our  law  books 
on  this  subject  which  have  been  cited  to  us  in  the  course -of  Uie  dia- 
cussion,  but  drere  is  none,  so  &r  as'I  am  aware,  exactly  similar  to 
the  present;  and  no  case  has  been  referred  to  as  settled  in  England 
that  provides  us  with  any  principle  on  which  we  must  delerouae  the 
present  question,  and  we  are  therefore  reduced  to  the  Beoesstty  of 
deciding  this  case  on  the  genenal  principles  of  law. 

There  can  be  no  doubt  that,  in  the  ease  of  copaftnery,'eirery;ene 
of  the  individuals  constituting  it,  whether  known  or  not,  or/wfaueiher 
the  individuals  contracting  with  the  company  reposed  confidence  or 
not  in  the  credit  of  one  or  all,  is  liable  for  furnishings  made  to 
the  company,  and  genemHy  to  the  parties  wbo  contract  with  it, 
and  that  for  die  full  amount  of  the  debts  and  obligations  of  the  oam« 
pany.     A  joint  adventure  diflkrs  from  a  proper  partnerships  to  many 
particulaTs,  which  it  is  unnecessary  for  me  to  point  out  at  present; 
bot  in  so  for  as  any  thing  is  purchased  by  or  furnished  for  the  liene* 
fit  of  the  joint  adventure,  it  is  not  absolutely  necessary,  although  it 
may  neverdieless  be  a  matter  of  c<mvenience,  that  the  party  contract- 
ing or  furnishing  should  actually  know  of  the  existence  of  the  other 
parties  in  the  join£  adventure,  or  that  he  should  have  relied  on  their 
joint  credit,  in  order  to-  make  each  liable-  for  the  furnishings,  but, 
on  the  other  hand,  there  most  be  a  union  between  tbe  fiaiteers  in 
the  adventure.     Accordingly,  my  doubt  all^leng  has  been,  whetiier 
this  case  can  properly  be  considered  as  one  of  joint  advmiUire  at  all, 
and  whether  this  furnishing  was  made  to  a  joint  adventure.     A 
joint  adventure  is  a  limited  copartnery,  entered  into  with  a  view 
to  make  profit   There,  profit  is  the  object    Now  this  gentleman,  Mr 
Wood,  as  an  author,  did  not,  properly  speaking,  stipulate  for  profit. 
Profit  was  not  his  object ;  but  all  that  he  stipulated  for  was  a  fair 
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and  adequate  price  for  his  troable  and  labour  in  compiling  and  8  Mar.  li 
editing  certain  publications  for  the  press.  That  was  the  interest  y^jJ^J^ 
be  had  in  the  agreement,  and  it  is  different  sua  natnra  from  the  or-  Wilson  ac 
dinary  case  of  joint  adventure.     Mr  Wood  did  not  engage  for  pro-  '^^'  ^* 

fit,  bot  he  stipulated  for  a  fair  and  adequate  pirice  to  be  reeeired       

from  the  stationer,  Mr  Wardiaw,  for  the  copyright  of  the  first  ^ouru  ° ' 
edition  of  his  books  for  so  many  yean.  I  therefore  think  that 
Mr  Wood  coald  not  be  held  liable  for  the  debts  contracted  by 
Wardlaw.  If  it  had  been  stated  to  the  public,  or  to  the  pursuers, 
Venables  and  Company,  that  Mr  Wood  was  concerned  in  the  pub- 
lication of  these  books,  and  if  Wardlaw  had  said  to  them^  I  am  en- 
titled to  a  share  of  the  profits  of  this  concern  along  with  Wood, 
and  if,  in  consequence  of  that  knowledge,  the  pursuers  had  under- 
taken to  furnish  the  paper,  the  case  might  hare  been  very  different. 
But  Wardlaw  gave  no  such  notice  to  the  pursuers.  Venables  and 
Company  had  no  concern  wiiatever  with  Wood.  It  does  not  appear 
that  they  even  knew  of  his  existence ;  and  they  transacted  solely 
with,  and  entirely  confided  in  Wardlaw,  and  their  invoices,  accord- 
ingly, are  to  him  solely.  This  being  the  fact,  I  do  not  think  that 
the  pursuers  had  any  business  with  the  purpose  to  which  the  paper 
80  furnished  was  applied.  It  might  have  been  applied,  in  so*  far  as 
they  were  concerned,  to  any  purpose  Wardlaw  thought  proper,  as 
it  was  not  bought  by  him  under  any  obligation  of  using  it  under 
the  contract  with  Wood,  although  it  is  admitted  that  part  of  it  at 
least  was  so  applied.  On  these  grounds  I  think  that  this  was  just 
a  case  of  common  contract  of  sale  between  Wardlaw  and  those 
gentlemen,  to  furnish  the  former  with  a  certain  quantity  ^of  paper, 
where  the  individual  dredit  of  Wardlaw  was  alone  held  out  to  them, 
and  relied  on,  without  any  view  wiiatever  to  a  joint  adventure.  I 
therefore  think  that  the  pursuers  have  no  claim  against  Mr  Wood, 
as,  properly  speaking,  this  is  not  a  case  of  partners  sharing  profit, 
but  of  one  of  the  parties  to  the  contract  stipulating  for  a  fair  and 
adequate  price  for  his  labour.  I  am  therefore  for  disallowing  this 
bill  of  exceptions. 

Lard  Mackenzie*  —  I  have  come  to  the  same  opinion  as  your 
Lordship ;  but  I  must  own  that  this  case  is  attended  with  difficulty, 
as  it  comes  very  near  to  the  confines  of  the  liability  involved  in 
proper  partnership.  It  is  not,  therefore,  without  hesitation  that  I 
state  my  opinion,  as  the  case  is  very  narrow  on  the  proof,  to  which 
we  must  attend  with  care.  The  facts,  as  appearing  from  the  proof, 
generally  are,  that  Wardlaw  is  by  trade  a  bookseller  and  publisher, 
and  that  Wood  is  the  author  of  certain  manuscripts,  and  he  makes 
over  to  Wardlaw  the  use  of  those  manuscripts,  stipulating  to  re- 
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(  Mar.  1839.   ceive  one-half  of  the  profits,  at  the  same  time  retainiog  the  copy- 
^^^V^^    right.     Paper  is  furnished  by  Venables  and  Company  to  Wardlaw 

^^a^^n^and  ^^^  ^^^  ^^"  name  alone,  part  of  which  appears  to  have  been  used  in 
Pyier,  &c.  v.  Working  up  Wood's  publications,  and  part  of  it  in  Wardlaw's  other 
^^^'  business  as  a  publisher.     The  question  is  accordingly  raised,  on 

>piiiion  of  Wardlaw's  bankruptcy,  whether  Wood  is  responsible  for  the  fur- 
^^^^  nishings  thus  made.     Now,  under  this  question  of  responsibility 

two  other  questions  arise,  which  have  been  stated  by  Lord  Gillies, 
and  with  his  opinion  on  both  points  I  concur.  The  first  question 
is,  whether  there  is  sufficient  evidence  that  there  existed  a  copart- 
nery or  joint  adventure  between  Wardlaw  and  Wood  at  all?  And, 
in  the  second  place,  supposing  that  such  a  joint  adventure  has  been 
proved  to  have  existed,  whether  Venables  and  Company  have  a 
sufficient  right  to  demand  payment  of  the  debt  from  Mr  Wood,  as 
for  a  debt  due  by  the  joint  adventure,  the  furnishings  being  made 
in  the  sole  name  of  Wardlaw  ?  On  both  points  I  am  favourable 
to  Wood. 

In  the  first  place,  I  do  not  think,  from  the  documents  laid  before 
the  jury,  that  we  have  sufficient  evidence  of  the  constitution  either 
of  a  copartnery  or  of  a  joint  adventure.  Joint  adventure  is  a  so- 
ciety :  it  ia  a  copartnery  limited  to  a  particular  purpose ;  and  1  do 
not  go  into  the  doctrine  of  Erskine,  but  I  proceed  upon  the  Roman 
law.  Now,  there  does  not  appear  to  me  to  have  been  a  eoparcnery 
or  joint  trade  at  all  between  Wood  and  Wardlaw,  as  I  cannot  hold 
that  the  mere  circumstance,  that  an  author  stipulates,  as  Wood  did, 
for  a  half  of  the  profits, — and  1  care  not  whether  they  are  called  net 
profits  or  simply  profits,  for  I  do  not  think  they  were,  properly 
speaking,  net  profits, — would  be  liable  as  for  a  joint  adventure,  as 
I  do  not  think  that  we  have  any  authority  for  going  so  far.  On 
the  contrary,  we  have  a  whole  set  of  cases  which  show  the  reverse, 
viz.  all  those  cases  in  which  parties  (as  in  England)  have  agreed  to 
supply  their  labour  to  another  party,  on  condition  of  receiving  a 
remuneration  corresponding  to  the  profits.  In  this  class  of  cases 
such  a  stipulation  will  not  make  one  liable,  either  as  a  partner  or 
joint  adventurer,  for  furnishings.  Many  cases  of  this  kind  have  been 
referred  to,  such  as  those  of  servants,  clerks,  sailors,  and  particularly 
of  those  sailors  employed  in  the  Greenland  voyages,  captains  of 
ships,  &c.,  all  of  whom  agree  to  furnish  their  labour,  and  in  re- 
turn they  stipulate  for  a  remuneration  corresponding  to  the  profits 
of  the  concern  or  trade,  and  they  have  not  been  held  liable  for  fur- 
nishings, and  yet  they  all  receive  a  portion  of  the  profits.  These 
cases  have  been  so  settled  in  England ;  and  although  considerable 
contrariety  of  opinion  has  been  entertained  on  the  subject,  and  an 
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opposite  opinion  has  been  held  by  a  certain  high  authority,  yet  this  B  Mar.  18J 
is  the  law  there  now,  and  is  so  here  also.     Between  those  cases  and  ,,^**y^ 

ir  fit! Al  1 1 9B 

the  present  I  can  take  no  distinction.     Here  we  have  Wood  giving  wiUon  am 
over  to  Wardlaw  a  piece  of  labour,  and  stipulating  for  a  price,  which  Tyler,  &c. 

price  is  a  portion  of  the  profits,  and  this  is  just  the  same  as  the  class    [ 

of  cases  to  which  I  hare  referred ;  but  it  is  not,  however,  on  the  Opinion  oi 
supply  of  the  labour  that  I  go,  but  on  general  principles,  as  Lord 
Gillies  did.  The  ordinary  definition  of  copartnery  does  not  apply 
to  this  transaction  as  it  is  laid  down  by  our  authorities ;  but  I  take 
the  definition  of  it  afforded  by  the  civil  law,  or  rather,  I  should  say, 
the  definition  given  to  us  by  Heineccius :  <  Est  vero  societas  con- 
*  tractus  oonsensualis  de  re  vel  operis  commnnicandis  lucri  in  com- 
<  mune  faciendi  causa ;'  Hein.  de  SocieL  tit.  26.  It  is  therefore  a 
society  for  profits,  and  there  is  in  it  a  community  of  interests, — ^a 
putting  of  things  together  in  common  ;  and  some  authorities  say  that 
there  ought  to  be  not  only  a  consensus  lucri,  but  of  loss  als6,  in  or- 
der to  constitute  'a  copartnery ;  but  I  do  not  go  much  upon  that. 
But  all  agree  that  in  society  there  must  be  a  community  of  profit ; 
bat  it  was  not  so  here,  as  that  was  not  the  principle,  and  proper  view 
of  the  parties.  Here  the  labour  was  to  be  remunerated  by  a  part 
of  the  profits  as  the  price  of  the  labour.  Now,  it  is  obvious  that 
the  term  profit,  in  Wood's  agreement,  is  not  used  as  it  would  be  in 
a  strict  copartnery.  The  making  of  profit  does  not  seem  to  have 
been  in  the  contemplation  of  the  parties :  it  did  not  constitute  pro- 
perty for  commune  lucrum,  but  was  rather  a  mode  of  selling  the 
book  or  the  edition ;  and  it  is  not  like  the  case  where  Wood  con- 
tributed the  manuscript  or  edition,  and  Wardlaw  contributed  some- 
thing else,  to  be  used  jointly  for  profit  to  both.  In  that  case  each 
party  would  have  had  a  share  of  the  joint  stock,  and  a  share  also  of 
the  profits.  But  there  is,  in  truth,  no  joint  stock ;  and  what  is 
called  profits,  and  is  to  be  divided,  is  a  product,  including  the  whole 
value  of  the  edition  furnished  by  Mr  Wood.  It  is  different,  there- 
fore, from  a  copartnery,  and  was  plainly  so  regarded  by  the  parties. 
Now,  suppose  that  the  editions  of  some  of  these  books  had  been 
valuable,  and  had  realised  L.500,  that  the  real  profit  was  L.100, 
the  half  of  which,  as  Mr  Wood's  share,  would  be  L.50,  could  it  be 
said  that  this  waS  profit  in  the  strict  sense  of  the  word,  or  that 
Wood  had  made  profit  ?  Plainly  not.  J[  doubt,  from  the  admissions 
on  record,  if  the  parties  regarded  the  term  profits  in  the  sense  in 
which  that  term  is  understood  in  mercantile  usage.  In  that  sense 
Wood  would  have  had  a  share  in  the  joint  stock,  which  is  not  the 
case,  and  he  would  have  had  a  share  also  in  the  management ;  and 
so  it  is  plain  that  the  substance  of  the  bargain  was,  that  Wood  was 
not  to  obtain  a  share  in  the  profits,  as  mercantile  profits,  but  that 
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8  Mar.  1639.  the  Stipulation  merely  pointed  out  the  manner  in  which  he  waa  to 
^"^"N^^^  be  paid  for  bis  labour,  and  reimbarsed  for  the  value  of  his  authorship- 

Wilson  Mid     Suppose  it  had  been  stipulated  that  Wood  was  to  get  joM  the  same 

Tyler,  &c.  v.    quantum  of  profit  as  any  other  author  received  who  contracted  with 
^  Wardlaw^to  publish  his  manuscripts,  that  surely  cookk  not  have 

Opinion  of  rendered  him  liable  as  a  partner ;  nor  can  it  do  so  in  the  present 
case,  as  it  is  in  pari  casu  with  the  one  supposed.  Then^  we  have 
nothing  to  show  us  that  Wardlaw  and  Wood  considered  it  td  be  a 
copartnery  or  joint  adventure.  The  stipulation,  as  it  is  stated  in 
the  bill  of  exceptions  and  record,  does  not  provide,  nor  does  it 
seem  to  have  been  intended  to  provide  for  any  contribution  of  joint 
stock :  it  gives  no  joint  management,  nor  does  it  provide  that  the 
parties  were  to  share  in,  or  be  subject  to  any  Kmb,  nor  does  it  de- 
clare that  they  were  to  reap  the  profits  of  the  undertaking,  as  profits 
in  the  common  sense  of  that  term.  It  was  just  intended,  in  short, 
at  a  bargain  for  a  share  of  the  price  of  his  books,  rather  than  an  ad- 
venture for  mercantile  profit :  it  was  a  sale  of  the  edition  of  his 
works,  just  as  much  as.  if  Mr  Wood  had  stipulated  to  be  paid  a  sum 
oorresponding  to  one-half  of  the  profits  of  an  edition  published  by 
another  bookselfen  He  waa  to  have  no  joint  management  or  power 
of  interference  with  the  concern,,  bat  the  reverse ;  and,  in  my  view, 
the  whole  transaction  waa  intended,  and  must  be  construed,  as  the 
price  of  labour*  On  these  grounds,  and  likewise  both  on  genetal 
principle  and  oa  the  ratw  of  the  English  cases  whichr  have  been 
cited  to  us,  1  ant  of  opaion  that  Wood  is  not  liable,  uid  that  there 
was  no  joint  adventure  constituted  l>etween  the-  parties. 

But  on  the  second  question  lalso  agree  tlmt,  even  supposing  the 
matter  was  to  be  held  a  joint  adventure,  it  would  not  be  safe  nor 
legal  to  hold  Mr  Wood  liable  for  die  furnishings  sued  for,  in  re* 
spect  it  cannot  be  said,  tliat  these  fomishings  are  a  jiint  adventure 
debt  On  this  subject,  generally,  there  are  various  decisions ;  but 
in  this  particular  I  follow  the  opinion  of  Pothier,  from  whose  works 
I  shall  quote  one  passage,  where  the  author  refers  not  to  the  law  of 
Fiance  in  particular,  but  to  that  of  Rome.  Itia  to  l>e  found  in  his 
treatise  <  On  the  Contract  of  Society,'  Sd  edit  voL  ii.  p.  127 15  and  1 
shall  read  it  in  EngKsh  : 

<  When  debt  has  been  contracted  in  name  of  a  company,  the 

<  whole  assodates  are  l>ound|  even  though  the  firm  should  not  have 

*  benefited,  as  where  a  socius,  who  ple^;«8  the  company  fitr  a  loan, 

<  has  used  it  on  his  own  affiurst  sibi  imputet  to  tiie  company  that 

<  they  associated  with  such  a  person.    The  contrary,  however,,  holds 

*  where  the  socius  does  not  i^pear  to  have  contracted  in  name  of  the 

<  company,  but  in  his  own  name  alone,  although  the  contract  should 

*  have  turned  to  the  benefit  of  the  firm.     For  example,  if  a  soeinsi 
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*  bftviog  borrowed  a  suai  of  money  in  bk  own  name,  sbould  em-  8  Mnr.  I83i 

*  play  it  in  the  company's  bntiness,  the  erediter  with  whom  the     ^^"^V^^ 

*  aooiiw  contracted  will  have  no  right  of  action  against  tbe  other  ^^"^^^'^^ 

*  9om ;  foT)  aocojrding  to  the  principlefl  of  law,  a  creditor  has  only  i>ker,  &c.  t 
^  action  against  tbe  party  contracting  with  him,  but  not  against    ; 

*  those  who  have  profited  by  the  contract/     (Lib.  15.  Cod.  *  Si  Opinion  of 
<  certom  petalnv,'  et  passim.)     '  The  creditor  has  only,  so  fares  the  ^"'^ 

*  company  sooii  are  concerned,  tbe  meana  of  seising  in  their  hands 
^  wliat  they  owe  to  the  socius  on  account  of  the  affairs  in  question.' 
See  Vcei  au  QmtraeL 

It  18  plain  we  eannot  say  that,  on  this  agreement,  Venables  and 
Company  entered  into  the  contract  with  any  one  but  Wardlaw,  or 
that  there  wtts  any  aath<Nrity  to  Wardlaw  to  contract  so  as  to  bind 
Wood.      Wardlaw  is  the  mere  publisher  of  Wood's  books,  and 
stipulates  to  remnnerate  him  in  a  way  corresponding  to  the  profits. 
Wardlaw  was  tendered  to  the  pursuers  to  be  examined  in  causa, 
and  the  defender  agreed  to  waiv«  all  objection  to  him ;  but  he  was 
not  ejcamined  by  the  pursuers  i  and  all  that  appears  in  evidence 
from  tbe  bill  of  ezeeptioiis  is>  that  Waidlkw  purchased  tbe  paper 
in  his  own  napse^  and  asdC  for  himself,  and  that  part  of  it-Aimished 
by  Venables  and  Company  is  adinitted  to  have  been  nsed  in  prtnb> 
ing  Mr  Wood?s  hooks,  but  yet  Wardlaw  was  acting  in  bis  own 
jiaiiis«    If  the  order  for  the  paper  had  been  given  before  tbe  con- 
Iraet  with  Mr  Wood»  there  could  have  been  no  question  that  Ward*- 
iaw  was  liable  for  it;  for  it  coukl  not  have  been  said  that  it  formed 
a  part  of  the  joint  stock  of  the  company.     Bnt  taking  the  case  as 
it  it,  vis.  that  the  furnishings  were  made  after  the  date  of  the 
contract,  I  cannot,  in  the  circumstances,  draw  any  distinction.    Tbe 
furnishings  were  not  made  for  the  joint  advtoture.      Wardlaw 
bad  no  authority  to  transact  with  the  pursuers  so  as  to  bind  Mr 
Wood;  and  even  though  he  had  the  authority,  he  did  not  use  it 
The  paper  was  not  joint-stock  property,  so  that  it  could  not  have 
been  attached  by  the  creditors  of  the  company,  supposing  that  a 
copartnery  liad  existed,  and  1  see  nothing  to  have  prevented  Ward- 
law  from  applying  and  using  tbe  paper  so  furnished  in  any  way 
that  he  pleased.     It  did  not  belong  to  Wood.     He  had  no  con- 
trol over  it,  and  there  was  nothing  to  hinder  Wardlaw,  if  the 
price  of  the  paper  had  risen  in  the  market,  from  taking  it  to  himself, 
and  pntliag  the  difference  between  tbe  invoice  price  and  the  sub- 
aequent  sale  into  his  own  pocket,  so  that  even  if  a  joint  adventure 
had  been  establisfaed  between  Wood  and  Wardlaw,  there  would 
not  have  been  soflBcient  to  fasten  the  debt  on  Wood.     And  here 
come  in  the  coaching  cases,  which  I  think  are  very  much  in  point. 
In  these  cases  there  is  a  general  company  among  the  different 
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Willi  bi»P^8>  cfi9cn^^f^i»]^f^i^^mfhmm9n^v4  ^  M> w.pwn Jr«^>^fty 

ability ;  wiIjU  ll«8t^9i|AQlf^ly(b^4nJkM»  l^t  tb^  cr^ditor^,^  dill 
p^ti(^«iof«tb€^MbnfO]9|W4|ej|«(^  U^gem«alc^!9Mr 

fi^ifld  be.iHii  i^imiiff  §f^49^ubt  \imtn\h^  fariirabiPBi.  «o  made  Jby  tl^ 
w<9r«  io;F^0^ymifmt^fiA%gffi)«^4d  W«iWMijr».-ni»%t  just  !tOim:r|i  <W 
Uie..vh<^rO(»mffffyii,.  }fl^itb^fiai9Nsi  way  ber^f>«ltl»9^h  it  mm  be  sgjf) 
that  the  paper  was  in  some  degree  in  rem  versam  of  the  pigi-ei^ei^ 
wililk>M^Md|^i|r^(f^j^M|^;ifar9Jfi^R!iby  tha  pamv^ra  in.  tba^Mine 
and  on  the  i|)dplwdml:  ri|jR||(>|)f]iiii^i(y(,^*V^>ri(U^ii^  ,vith.wbom.  tl|^ 
alone  contracted,  that  is  not  sufficient  to  make  a  contract  with  Wood, 
fliHJ^eHOSHHnl^  KMf^  fo^^'lh^  SeDt^  'Vtt  they  mtAt  look  to  WardlM^ 
alonA^  lOf'WyroenV"'' In  Ishort,  liold  that  Che  coaching 'cases,  to 
whicn  I  have  referred,  form  a  precedent  for  the  present.  On  these 
grounds  I  concur  with  the  opiuiiUUlLLprd  Gillies. 

Lard  President — I  still  remain  of  the  same  opinion  I  delivered 
at  the  trial.  In  the  first  place,  I  thought  that  there  was  no  evidence 
of  the  existence  of  a  jWA''4'^Wfi^^'JlffPVfifiy  speaking,  between 
the  parties.  In  the  next  place,  I  thought  that  the  order  was  g^ven 
by  (Ww^lbwAiP  vl^s  own  name, — that  Venables  an<}  |  (3f  q^nof 
trusted  to  him  and  not  to  Wood,  and  that  therefore  it  was  jus 
tertii  to  the  pnrsneQft»f|»j^q|rl|)^,^^t^%/,\|^rdiaw  made  of  the 
paper.  A  case  similar  to  the^^pis^t  occurred  on  the .  5th  June 
1806;  and  tif9ii|{Kf|/j(y9t^(^or^J^^^i|e,9^9^  note  of  it, 
which  I  had  taken  down  at  the  time,  and  I  shall  now  read  it. 

<  merchant  to  pay  thf^4uliM>l^«4eAt^>fil9^^t^Wt^^ 

<  sale  of  it.     The  foreign  merchants,  the  sellers,  were  found  not  to 

^Jlmfrmm^^fim  farillw  pgj«fe»aw»ti>lie  ,UyMfejwe»tigiiiuiiiiiM  t^mrik 
<ti«d«)iippit(  Ite  fiAlie|^fliff6.4ldi;i«io^iili9im^ 

«»4^MM9iiifi^ttlm  H^ofrtMMf  «wbM  mjtb^if^oe  »iiAf^mfA  M 

pMNAft^t^itlloiQ^itl^  lWllN^%ild)ftf^lMM^«M>^«  ibiifti^paiie 
for)  Ag^waAlA^h#>5|4l9l^/k>i|i^J^vlin(iA^ctA^ 


■  .  A        J     .W 
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fluui  for  the  pricey  and  tay,  *  Yon,  sir,  have  oiade  profit  by  tbe  traiuh  6  Bfur.  169 

*  action  with  my  parehaBer,  and  therefore  I  insitt  upon  yoor  pay*  J^^T^""^ 

*  ing  me  tbe  price  ?  Certainly  not   In  thorti  if  goods  are  advanced  Wiimm  aud 
to  a  man  on  bis  own  credit,  the  seller  lias  nothing  to  do  with  tho  Jj^  ^^ ' 

use  which  that  man  afterwards  makes  of  these  goods.     I  take  the     

present  case  to  be  a  sale  of  paper  by  Venables  to  Wardlaw.    Now»  ^in<^  ^ 
what  right  have  they,  or  any  sellers  of  goods,  to  inquire  what  the 
purchaser  does  with  tliem  ?  If  we  listen  to  this  chdm  of  Venables, 

every  seller  of  goods  will  be  enabled  to  come  against  every  party 
to  whom  the4>urchaser  ultimately  transfers' them,  and  thai  although 
tbe  credit  of  no  party  but  that  of  the  origfnal  purchaser  was  taken 
by  the  seller. 

The  Cduri  accordingly  refused  the  bill  of  exceptions)  and  found  judgment. 
the  defender  eutitled  to  the  expenses  of  this 


Act.  D.  N*NmH  J.  Piiitnon.  Alt.  Dem  <fFac  (IfiifM^)  A.  Andtrmm,  Mair. 

D.  MfikkeB  Jmuor,  S.  &  C.  and  J,  Mon^  a  8.  C.  Agenu.  Jury  a<rk. 

C.  G.  R. 


SECOND  DIVISION. 

No.  CIII.  ^  8C&  March  1889. 

JAMES  WATT  Jumiob 
agaimt 

JOHN  MITCHELL  akd  COMPANY. 

JuaT  TmiAL. — CoMFiDBKTiALiTT. — Mode  rf pToudmre  by  pr^dibig 
jitige  of  a  jury  trials  wktre  dontmmtB  haoe  Amu  $eahd  np^  the  pro- 
dueiion  ofwUeh  u  objeettd  to  on  oowf 


Lord  MMidowbamk  stated,  widi  reference  to  this  case,  which  was 
aeC  down  for  trial  at  the  ensuing  Jury  Sitdngs,  that  the  pqwa  bad 
been  sent  to  him,  as  tbe  Judge  to  predde  at  the  trial.  Among  them 
was  a  scaled  parcel  containing  documents,  the  production  of  which 
had  been  objected  to  on  the  ground  of  conidentiality.  This  paekel 
had  been  opened  by  his  Lordship,  and  he  took  that  opporhinlty  of 
XMUtioniag,  that  he  had  done  so  in  oonformity  with  the  piaotiee  of 
Aio  coaMBon  law  courts  in  Engfamdr  His  Lordship  would  hsfo  to 
determine  whether  the  docomenis  shooU  be  prodooed  or  aot,  and 
bis  opinion,  if  erroneous,  would  be  corrected  by  a  bill  of  exceptions. 
If  the  documents  were  held  such  as  ought  not  to  be  produced,  the 

YOh.  XIV.  3d 
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i)M«r,«Jl890.  pft«hejb'W0idA be  lesded  up-agaiOraiHl^^flifmlar conrae would be^firt- 
vWyS^  ilawed  w  ibejuMrk^iciiBHaadintiie  HQua«;oCIiQrtb. 

Wau  V.  Mib- 


»      »  •        *  •  1       •  1       .<  -J  •  •     I       t 
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&ECOND  DJVlSlOif. 


.  ,  N«u  CIV*,    H  8CA  Ji^fveA  1890. 

DUKE  OF  HAMILTON 
.  .    -     .      -  offaiiut 

EARL  OF  HOPETOUN. 

;  SuPBi^oa  ANJ)  Vassal.  —  Relusf,—- Entail. — 1.  Held  thai  the 

1  purehatet  iff  land  jT9m  a  vassal,  an  payment  of  a  composition  of  one 

yearns  remt^  or  his  assignee  before  inf^lment^  is  eutUled  to  demand  u 

,  charier  atkips'4cept  of  sasim  from  the  svperioTi  in  favour  of  himself 

.••and  qfaU  his  heirs  of  /afo»  iji  any  order  if  these  heirs  he.  chooses, 

I    'prMnded  only  he, shall  no^  in  this  desiinatian,  go  beyond  his  heirs 

'  ,f4iflaw^4o  strangersy  and  that  eae/i  (fsuch  heirs  of  the  purchaser  or 
I  assigwse,  thomghnat  lus  heir  of  line,  nor  heir  qfUne  of  the  propris'- 

■  \.t0irla»t  vafeft,  h^s  right  to  an  entry  with  the  superior  onpaymeniaf 

.  .    tdififouly* 

\  2*^)Qusstion9  whether  a  superior  who  has  granted  a  charter  to  the  dis' 
,,'ponee  of  his  vassfdp  and  his  heirs  and  assignees  whatsoever,  is  bound 

. ,  [to  ad^dt  ihe^d^uses  of  a  strict  entail  into  the  investUure  f 

MamUTe.  TttLM  pursuer  is  superior  of  the  iaads  of  Attklcathie»  in  the  coun^r  of 
Lixilitbgow.  Tlie .  property  or  donunium  utile  of  these  Imds  was 
poicbasedf  in  1727.»  from  a  fomer  vassal,  by  the  defender's  prede- 
oessor,  Qhsrlesi  Earl  of  Hopetoun,  who,  on  the  resignation  of  the 
.feUeir,  and  payment  of  the  usual  composition  for  an  entry  as  a  sio- 
.  galarsneeeseor,  obtained  a.dbartet  from  the  soperior.  By  this  ohar- 
ter  Xbe.  hmds  were  granted  and  disponed  to  Earl  Charley  *  his  heiis 
*  and  wrignees  whatsoever,'  to  be  holden  blench,  with  a.reddeiido 
of  a  silver  penny,  *  if  the  same  be  asked  allenarly/  No  infefl^peat 
was  taken  by  Earl  Charles  on  this  charter. 

In  1789»  Earl  Cbasles  became  aparty^to  the  mairiage*coi|||(fctof 

his  eldest  son,  John  Lord  Hope,  and  that  contnsct  oontaiaedLabood 

of  taibie  of  certain  lauds,  iand  among  olhen  of  those  of  Anldeprthie. 

'_  Earl  Charles  thereby*  bound  and  obliged  himself  his  heirs  and  sue- 

.  oessors  whatsoever,  to  resign  these  lands  in  favour  of  Load  Hope 
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and  tke  beird^indle  of  bis  body,  and' to  implemeDt  o{  iSbh  dbligitidh  S  Mar;  1839. 
he  granted  a  pfdcoratory  of  re9%nation  i6f  the  lajidB  in  favour  of    ^^'Ji^S!**^ 
Ijoti  Hope  and  the  heirs-inale  of  his  body,  whom  failing,  of  the  ^^^^^^  „ 
heira-female  of  his  body,  and  whom  failing,  of  certain  other  substi-  Earl  of 
lates,  under  the  limitations  and  provisiions  of  a  strict  entail.     The  ^'^p^""- 
contract  farther  contained  an  assignation  by  Earl  Charles  of  the  NarratiYt. 
writs  and  evidents  of  the  lands,  including  charters  and  precepts  of 
aaaine,  to  Lord  Hopef  and  the  heirs  of  tailzie  substitute  to  him. 
Lord  Hope  succeeded  his  feitber,  as  Earl  of  Hopetoan,  in  1742,  but 
made  up  no  feudal  title  to  the  lands,  of  Auldcatbie  on  die  contract 
of  marriage,  or  otherwise. 

In  1781,  Earl  John  was  succeeded  by  bis  eldest  surviving  son 
and  heir  of  line.  Earl  James,  who,  having  eicpede  a  general  service 
as  nearest  and  lawful  heir  of  tailzie  and  provision  of  his  father,  in 
virtue  of  the  contract  of  marriage  of  1733,  took  infeftment  in  the 
lands  of  Auldeathie,  on  the  unexecuted  precept  of  sasine  contained 
itk  tbe  charter  of  1727,  as  assigned  by  the  inarrtage*'Cootract,--rtUe 
infeftisient  redting  the  terms  of  the  entail*. 

Earl  James  died  in  1816  without  male  issue,  ieaviii^  a  daughter 
and  grandchildren  by  two  deceased  daugliters.  In  the  Hopetoun 
estates,  and  inter  alia  in  the  la^ds  of  Auldcatbie,  he  was  soeoeeded 
by  bis  brother,  Barl  John  (2,)  on  whose  death,  in  1898,  the  bottDure 
and  estates  descended  to  the  defender,  his  eldest  .son.  N^'feudal 
ioveatitare  was  completed  in  the  lands  of  Auldcatbie  by  Earl  John 
(2,)  the  pursuer,  as  superior  thereof,  having  required  his  Ldrdship 
to  take  an  entry  as  a  singular  successor,  at  being  neHber  b^ir  of 
line  of  the  person  last  infeft,  nor  heir  of  the  charter  1727,  #hile 
Lord  Hopetoun  required  the  pursuer  to  grant  a  precept  of  clare 
constat  in  his  favour,  as  heir  of  investiture,  A  submission  was  en- 
tered into  on  this  question  to  the  late  Lord  Alfeway,  which  firfl  by 
Lord  Hopetoun's  death,  and  the  defender  having  declined- to  renew 
it,  the  present  action  was  brought  by  the  pursuer.  It  waft  a  deda- 
rator  of  non^entry,  narrating  that  the  lands  of  Auldcatbie  bad  bei^n 
in  non^entry  since  the  death  of  Earl  James  in  1816,«  and  that  l;he 
4defeuder  would  not  enter,  and  containing  tbe  usual tsundosion^.  in 
defence,  it  was  pleaded  that  tbe  defender  was  willing  to  enter,  tind 
bad  required  the  pursuer  to  grant  a  precept  df  cliure  couitot^  ^  that 

purpose.  ^ 

» 

The  cause  was  reported  by  tbe  Lord  Ordinary  en  cibes,  his 
Lordship  adding  the  annexed  note : 

Note.-^^^  The  Lord  Ordinary  has  taken  tbe  case  to  report,  be-  ^^d  Ordu 
^  cause  it  appears  to  him  that  tbe  decision  of  It  depends  on  the  general  "''^  ^  ^^'^' 
*  qnestion,  Whether  a  purchaser  paying  one  year's  rent  is  entitled 

dD2 


»1itiTVi^.  »M  It  ebartei'  to  hfMvetf  attcT^beirfi^tBAle,  ttriiboiflPfdterfiidMip^lj^Mbs 
EillaiHJii.!    ■'f^er^'skMI  11611 1»^>^be  lieii' i]lf  la»  aff^4llt>  pfieaeoiW)«io|lfV  $igi^ltor 

^'t$i%d^t  H^f'sAdlie^gVbiiWd  U^  Cfiaftos  :>EMrI  df  ii»»p9|pi»^ai9d  ibis 

^  been  paid,'>  tt'irp()eki^  to  fellmv  ihtttJaniwBMltrfilli^^ttioilii^tfB 
'^«iielP^s»%n^,  MiM  efl^eled  tD  Ukef  idfefUM^  M^Mttattlflaitf  to 
'^'fiiflf  belts,-  as  tfae  heirs  ^  tbe  assigfyte^  ittft  W«li#  lMiii«}||fi||l»  «itf. 
'>  Ifiiidl  gi^tee.     If  lilkerefor«r>it  6<^"tbb*1dw,  tbiititif(n#mUf»- 
^^'iAa^r,  6n  fmyiiieiit  of  i>ae  ye^'«  k^^^^tf '^I^iirfa  dikp0er)» 
^'bitf  heirs-mate,  wftbotitresei^^^ioti  ^'ttiy^  tigbt  bi  nitrifti^iir 
'^iiif  ^bi^e*  bH'  in  ifca^  iis'  fr«ely  d^^b^^'deiMiila  ft^cMtMPloiUb 
«%di^Wll^,  tbett^tber^  iei^hilli  ii^  r<?dl^MB4rtiy4fni«si%4cilP«f«« 
"t'ptlifcba^r  sfaoiilU  TH^t'flo  tiif«^itkei>ibi^'*ii^by!tiM  ^8llgiiMog|M|ikl 
«'Aot  take  tii6  sarffie  ti^lrid  dti^  beit«4idi^;iMil^i^diliii»uM»4^ii 
*'  hVii^"  of  law,  >vbicl^  leMt  be '  c^mlf  ^n"^:  tf^Pbi^oii^dilDMSfMi^ 
-'^'^bat'tbe  original  gtMitbe^4A  ifad^  tMfc  tbe  «bafrt«fi)*eMa  4«trnn«Ml% 
«  ii^haiflib^^^r  aM  as^iiees/  <i^Hd6k  (V  t^>b<i>)ili^iliff'bdhHbiBMM4 
<'  iis^gitoes,'^  seems  oFito'Dhotaertt  U^^MasiigMle  b^  btl  beMii^  wU^ 
'^kt  All  ey^tls,  iDft^;  ov  at^Mdt^may  tH^^Ai^eaU'ilofitf^^ 
^on^inaf-^ratttee^    tn  iti^s  view  of^tbe^bW^  Vii;^i&a.^iirdiiri^ 
"^  bas  fitf!>i1gbii,  atfd  free  for  ori^  ye^^s^  t^>k\ki^w^4saskiisi'^  biMsUf 
"^'bt/d^W  biSts-tiittfe,  kl^idd  thei«f<^6  aeeifi  thk^  tbe  4lfftftlAelft 
^ ' tii^etr  ^  l^te«s  Eari  of  'Hopi^toiifr  fiAis^l(^  g^^^  at lh»ddi  tbtf4s^ 
^'ifidatfoa  <tf  bis  bek»is  eoiti^eMied,  w^teK^v  tiuiy  (>if  tUMf  bi^^m 
^■as  arl'ewtafr  wMb  fbtlefs.    Ott  «b^  o^oaik^  vftMT  <>f  >tfaiq4i#^'lHS 
«')is  assignee,  harriftg  &o  figfctniore  tbati  tbe't^t'tg;}!!!!!  |fo)H«fe  ^O^llP 
^■^RiiiMt  ift'favoQr  (^bis  bei/d-tnU^'  tli«'iilf(rfknteriCiW^i^]r«a^ 
*^wiis  taken  wfthbo I?  warrant,  ixeepf  as  to  Jamea  iMPft  HiilpcfHNiii 

<  bfmaelf ;  and  Sf  so,  tbere  seems  not  to  bn^beett  tiino  te>pHMM|y> 
«^i(ni  siriee  bis  4e^tb,  besidlfs^  ^tb%r  tib)s«tiotia  to  ^{MtottdrijjkM  ^ 
<>  ^neb  seI  ftfnd  agahMt  a  superiors  The  ^case^  tbeu,'  ^^Mlar'td'kle  Qf^ 
«'dirii(ry  to  c6«ie/  «o  tHe-geiM^l  piiStft.  Tbis*,  )irw1R^I»i|  ^^kmm,^ 
•"U  not  any  flbding,  but  a  «iere  ex^latoatio&  «f  *tb«:i(eiMHP'4i^b^ 

<  tase;  baving  so  taHich  of  ali^d'bp^ciiMes^'  is^iake^'to ;repM^' tlm 
^  pilft!«i  bluing  ftt  falf  liberty  <d  ahiMtiiitf  tti«'remw»  of  ietfi^3|Nvi 

*-6f.it.'"  -   "      ■/*'    •" '    '    •  ■"'•;   ••■^'•'  '*:'i''.'«l''r  Im/ 

Afte^  abearing  j^ presence^ «b)riMes,  to  lOtb ;hily  fdM^soMMi 
appointed  to  be  yevised,  aad  hlM^befiMi^the  wbolo  Cewt;'  ^tTbif 
order  was  rene^-ed  on  19th  May  1888*'      '^  *    *•  ..'.i/od  *»  n.i*''.:^; 


*/ 


The  pursuer  pleaded — 1.  Tbe  validity  of  the  sasine  taken  by 


«d.  «»:  COURT  OF  SESSION.  7^9 

.4r^Qtit«ii^tteiiifi#xmi}t0(l:pi(fG9p^i^  ,-i.,..,j 

MM:  iMLMtt|MpMlif»4 .  At  icaaiin9#  i^w^s^  feudal  ,grant  i»j<^^li Jf^ 

M9i*^^i^S?i^miilQi»SPy:0tg\miv.^M^^  2fSlth.  J|^;J673, 
4fcnri^iie^dAiii^  ISaliiian^ 8^b  J^ly  17&7»  ^Ol^rjr.  41,Blj,:Mfg;^g:^t^ 
irfifot^Wiesig  ai  F^  1769,1  i^rr.i  *W>5© ;  JBcwh»fift  §th  ^K^wie 
^^Sft^S{3Tii#Ji^».Q3d  Mi^  A9lOi  M^«bi<>hlM  if.  .T#|4  .^4tb  M#y 

t^i^Q^nporiot's  «8iap|]t^.«^i(4ppt'wn^  eitber  to  afly  miw,qf^i^rg 

ii^JMa  tUinr^oti  %i|^ i ftbofl^t  ^d^  J^bUU * ^« >  IwdPt  wara ^^rftiiUd. 
Atow^q^  IfWtf  by  .Ibi^  .«iipi9^Nf  i^bei^.tojgarl  Cbmclo^  bjs  Ji«irt 
Hfflift^^}  unit  «iiriffn^m«  t.Xb<5  ^defeiid^r  j$  pottheifowh^^^^^fpr 
*S  G»>!kf[^Wp  ^jhe(ib9iii^(lbeiM9ig9§f^iVM@aFA  4^  ^jg^. 

INl^efMW^gmi^  \M(ffi  i^  bffafft  ttOiM  «»rR^  ^^d0r,^pArriAgqr.foq;gy:t 
9lft4eY^^^ft>inM4ribnt' W'WJ^  ^€^mpfrmt«»^.i^  99m8{)^ 
And  although  sasine  passed  upon  that  contract,  which  inigbtt|i^ye 

liMq(rg;Mibtoihdj>4r«qrn.ttf  tJb94MKi«^  ^#yake 

oilttte  hjeJM'Aaiiertfae»i)affMlg^ci»^  ,The 

pursuer  is  bound  only  by  the.'terme  of  bi?  :grftn(>;.  4UAd  as  the  d«r 
jfender  is  neither  heir-at-law  of  the  assignee,  nor  heir  under  the 
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l^i^MT.  1^9.  destinaHoii  in  the  charter,  thatistoeay)  heir  entitled  to  encceed, 
ami  not  m^jrely  one  of  the  class  of  heirs,  he  is  to  all  intents  a  stn-^ 
gular  imecessor,  who  most  pay  composition  to  obtain  lln  entry. 

3;  Farther,  the  pursuer,  who^  as  euperior,  had  made  a  grant  in 
fee^simple  to  a  disponee  and  his  heirs  what8oe?«r.  Is  now,  for  the 
fint  tine,  required  to  acknowledge  an  entail.  There  has  been  no 
adui^wledgnieilt  hitherto  of  the  entail  of  Auidcathie,  and  ^ne 
year's  tent  must  m  any  circumstances  be  paid  as  compositita  by 
the  diefeaider,  who,  while  he  is  not  heir  of  any  subsisting  investi- 
Utf^i  detnafids  aft  entry  for  the  first  time  as  an  heir  of  entbih  More- 
0!reiv  a- Superior,  in  being  required  to  sanotion  an  entail,  and  ac- 
ktidwledge  a  series  of  heirs,  inclading  a  nttmber  of  persons,  strangers 
In  few  10  eadi  <>ther,  cannot  have  that  succession  forced  upon  him, 
aN)  made  unAlterable  and'certain,  witholit  being  entitled  to  a  re* 
a^fiiatloa  in  his  favour  of  comporition  -in  every  case  in  whifeh  the 
estatdis^  transmitted  to  a  party  who  could  not  reiceive  it  ftom  the 
hfst  ^eoeeeed  by  order  of  law,  or  otherwise  than  as  a  smgUlar  euc- 
eee^r ;  Craiffy  it.  16.  20  and  21 ;  Stair j  ii.  3.  43 ;  BimL  iii.  2.  10 ; 
Er$k..  ii.  7.  5 ;  Stat.  1685,  c.  22 ;  Loekhart  v.  Deniiam,  lOtk  July 
1760,  M0rr.  15,047 ;  Mackenzie  v.  Mackenzie,  4th  July  1777 ; 
Duke  of  Argyle  v.  Lord  I>unmore,  19th  Nov*  1795;  Duke  of 
tisfldUon  V.  BaiUie>  22d  Nov.  1827. 


>«*fender*8 
'leas. 


t  The  dtfender  pkadtd — 1.  The  pursuer  is  not  entitled  toistbte  the 
#b|ections  which  kaVe  been  brought  forward  to  the  accuracy  in 
^nt  of  form  of  th^  infeftment  of  Earl  James.  These  <Ajeetk>os, 
]{:  valid,  would  be'fiital  to  the  present  claim  for  a  compodtion,  as 
there  has  on  that  view  been  yet  no  inrfeftment,  ahd  the  defender, 
ks. assignee,  might  UtiU  execute  the  precept  as  unexhausHFt.  But 
tlBe  nbjeclioas  are  groondless«  All  that  was  necessary  for  the  as* 
rigneeHraa  to  have  right  to  the  charter,  containing  a  grant  to  as- 
sigttees,  with  a  precept ;  and  the  marriage- contract  plainly  assigned 
.4)ver  the  ifghtaad  interest  which  Earl  Charles  had  in  the  charter 
1797^  and  that  wte  quite  sfuffieient  to  warrant  the  iiifeftmenll.  A 
procnratory  of  resignation  ia  truly  equivalei^t  to  a  disporftioa.  The 
«tase  «f  Grakan  is  iliisapprehended  by  ^he  pursuer. 

2.  The  defender  is  entitled  to  an  entry  as  heir,  and  not  aa  sin- 
gular successor,  on  the  ground  that,  under  the  grant  to  *  heirs  and 
*  aadignees  whatsoever,'  the  assignee  may  complete  the  investiture 
in^fiivoiir  df  anyorder  of  his  heirs  he  pleases ;  that  i^  to  sa^,  that 
whcjn  he  takes  infeftment  on  an  assignation  fhom  the  orf^nal  pur- 
chaser, who  has  );>aid  a  composition  for  the  entry  of  a  ailigular  snc- 
oessor,  and  got  a  trharter  in  the  above  tet ms^  that  ass%nee  may  take 
infeftment  ia  favour  of  any  lieir  he  dbooses,  and  non^  of  hit  heiA  can 
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l>e  vienred  s»  sing'ala^  saccessors ;  Magistrates  of  Aberdeen  'ir.B(u^  8  Mv.  n 
n%tf  i7th  Jane  ld08»  MiiTrr.  5tfpi,  and  voce  VanaU  App*  N^  4^    ^^^^^ 
Stew«rto.  Burnride,  12th  Nw.  1794;  B^U  m  amplaiiig^  TY^  H^toii 
fid  iGMKt,  2M ;  Magiatrales  of  MosBdlbuFgh  v*.  Btowtv,  ^Ist  Feb.  Earl  of 
1004,  Mmr.  15,Dda  .  .  Hop^ 

d«  Under  a  general  charter  to  a  parohaser  and  hia  heiM'Md'a^*  Dofyoda* 
•igneea -whataoever,  with  an  linliniited>  precept  in  the*  nAme  MieiBi%  ^^^ 
\\ke  ^parrehaser,  when  he  makea  faia  aeClleneoty  and  wlieil  iMy  ezfNMiei 
an  jflveatiture,  is  endtled  to  take  the  infefttt»ent  i»  ta9^mc>k3iiwalf 
order  of  heirs  whcmi  he  prefers*  The  beir^ioale  of  «be*bedy*4)fjtb(l 
gaantea  ia  the  proper  heir  in  the  saiKsessioft  of  feaa^  andttfceie  iujm» 
departure  from  feudal  prinoiple,  in  the  titlie  being  ood||detcd  ill 
layout  of  the  heir-oMile}  on  a  grant  by  1^  superior  SO'  heirs  w&at*- 
aiae^r.  An  larestitare  harag  been  thos  duly  anid  ooiopetiBiitly 
ezpede  oo  the  general  eharter,  Che  defender,  aa  iho  heir^  of  «tbal  in^ 
Mstitore,  is  enthied  in  law  to  an  entry  4n' the  ehof aoMr  of  JMn 
It  18  not  on  the  "iatrod action  of  «he  feif^rs  of  an  enCttily  b-oteHi  -At 
preference  of  the  faeir-maie  alone,  that  the.didm  for>a  cotnpeeili^a 
is  rested ;  and  in  such  a  ease,  nnder  a  charter 'like  ^fhe  pre8ea9;,*4tpan 
principle,  and  by  the  universal  understanding  df^ooayeyaiiceB^  ibe 
heir^inale  is  entitled  to  entry,  on  payment  irf  the  reiki  '  The  supe- 
rior cannot  object  to  an  heir-male,  under  a  grant  to  heita  whalse- 
ever,  if  such  heir  is  not  the  heir  of  line  ;  for  the  superior  was 
bound  to  give  the  charter  to  any  h^irs;  and  he  iiaa  gvi^en  i««tb  all  '  ^  ''* 
hem^  ioeluding  heirsHttale.  They  are  all  the  heirs  ^f  bis '^r^yM, 
aa^hattbe  preferenw,  in  the  first  Insitmee,'  df-orie  daal  ovAaiaq- 
•tber,  intra  fsuniliam,  is  a  matter 'of  legal  indffieKenceia  tWaapii- 
rior^-and  ail  will 4)0 •entitled  to  take tas- helr84   '  ••     i.«»  •ji>itt  • 

*  4.  The  specialty,  that  tbq  infeftment  oS  Edfl^James^'H^^iiih 
(he  defender  is  the  retoared  b^r,  cantttibaa^taiiaieitoi&ypiir  ofija 
certain  order  of  heirs,  makes  ao  differeDoe  on  this  qaeationL  •  ^ki 
virtue  of  the  acts  1685,  and  Sa  Geo.  IIL  c.  dO,  the  vaasaMs-eotit|ed 
to  substitute  any  order  of  heirs  ho  pleases  in  a  Isibie  i>f  •  th^  lends, 
and  the  superior  must  give  entry  to  them  as  beifa#'  Tbia  waicBh- 
eided  in' die  Weatshiets  ease,.  Lookfaart  i^.  Deahamy  tit^pra^'C^^d 
nothing  was  done  in  4be  subsequent  easetf of  Maflkawie  aiki^  Angyte 
iBcaasiatenf  with  tliat  decision.  f^i    .1' 


i\  I     r    If-  in* 


Tbe  foUoiring  opinion  was  rotamed  1^  Lopd»  MaekenofU^ifCkSiieuy  opioi 


Dion  0 


C^rekouMf  BuUerlon^  Mcnereiff^  J^ffrty^  CottMum  mnd  \Cumngbame.  Consulted 
^^\U^  We  think  that  the  daim  of  the.  pussuer  to  a  casualt]^ior   "  ^^ 
composition  of  oi^e  year's  rent  is  not  well  founded*    The  *ia«r 'ap- 
plicable to  this  case  appears  to  us  tobeaa  follows:  A  puiahaser 
of  land  from  tbe  vassal  of  a  aubjeot^superiar  is  entitled,  OB'payment 
of  a  casualty  or  composition  of  one  year's  rent,  to  obtain  from  the 
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8 Mb-.l^g:  ^perior  a  new  darter  and  a  precept  ef  sasioeof the  fee^    Xlkii 
^^'^'^v^^  chatter  aod'  precept  -we  think  lid  is,  fee  that'  compoaHioB^  eJititM 
HAdin^Q  V. !  ^  dttmnd  ahaH  be  giaated  in  favour  of  hiniBetf,  and  dU  hie  heiia#f 
^^}  of     .^j  hmt  In  anjroiidcrcf  these  heiia  he  pleafies^  proridedi  oily  jMetobAU 
^— "•      ii0;''ra>  this  destkbtson^  go  beyond*  his  fatirSvof  tsig  to latrmigeffi^ 
OpiBioQ  of  ";  He 'may  equally  name  to  the  superior,  betn  ofiairBniiplyi  <*'ih00»9 
Jttd^n.^    *  HNd^' iviibm  fiiUingv  heiis-female^  oraay  ellier  arjrangttmentliVf  (tbe 
belty'oflhishrivft  oftfanr.  .  >..  iir|. 

'••leds  tnanifcat  thai  the  superior  has,  in  nocfern  limes^  noiot^eU 
flS'the  toiereiiirrfer  of  the  heirs;  and  acoofdiflgly  tto  helieire  thisarule 
ta  be  established  by  the  universal  practice  of  coBV«y8iiein^ia.Seotr 
Ihhd  aiaoe  the  aet  of  Georfe  II.     We  are  avare  of  no.  cftie  sinc^ 
tbisrsijatiitey  in  which  a  superior  has  ever  refused  toiidiQii.in'a.Aair 
charier  any  destinatioa  of  the  heirs  of  a  parehaaer  who  had  .paid>i|t 
eoofpositlon  of  ctae  yeaifs  rent,  prorided  the  desttnaAion  did  t^  f^ 
tendtfteyond  bci^  gI  laar.     No  case  of  that kiad. has  beeii,4'^i)Vf^L 
t»lby^dle  punuer.     In  tbe  case  of  the  Magiabiifes>  0t:Ahwi^m 
ft  >Ba#ne^  %he  saptorior  did  attempt  to  iresiM  the  adrti^iiiiiii]  iof ;  j^, 
maiiB'HMO'the  favestiture,  hy  a  destina/tioB^^Qf  lMirsj!ldiiytimijfir<|,7 
b^-iHat'Wmi  on  thh  ground  of  q»ectal  olansciB  iajh^w^of  rAWtav^> 
periorT  and  lifter  aU,  the  opposteion  waa  unsueaessfttt  4h(»>jQo«i^ 
exfAreising  dieir  opinion,  that;  on  payment  of  a  year'#'roi}^  tk(^fi9^.^ 
cUsBT' might  deaoand  a  ehdu'ter  to  Umseif^  with  any  deatiaaljiM^  t«^ 
hisrhdirskthat  he  pleased,  even  in  qiite  of  these  clatisQS*       t,  ,  ;.  ..,< 
rr^Mi^,  Tiie  parebaser  payiag.a  year's. rent  is  fartlier  ^ntitl^i t^^^ 
difaiQand  theit  hie  new  charter  and  precept.of  sasineshaU  bf»iasat|^. 
able^^l^efbrc  sasine  has  been  taken  on  it,  in  fevour  of  any  othe^paff^^ 
'son' Ika  pleases,  and  the  h«irs  of  that  perseo.     By  ,this.  assignalJoii 
tbe<hs0gn^6  domes  to  be  held  as  the  party  who  has  right|.  by  pny^^ . 
mefatr^'the  easuahy,  or- composition  of  one  year'a  rehtfor  jthcrm^F, 
inAiftaieilti'tfae  original  purchaser  yanishing  out  of  the>pn9gfei9ipktfH 
gethar^-tand'tbia  assignee  muat,  we  thiak^  have^i  righ^ias/ilg^lisl^ 
tbcttppesiorV  jnstashtoadaa  that  of  theorigiaal  parahaatriili*!^}!!:: 
rifhibJitVThave' Dsav  infeftment  in  favoorof  Jbimsalf.aadhiaMjiS)  t»If^r 
aayiordep'of  itemAa'okooses^  provided  oiily  be,sbaU<rto^^lMG^]lQad 
tbeibsriy^tof -Miiheim.of  lava    That  thi9  diartar  andipceocipt'ifbtPliPr 
ed'fibm^iHe  aaperior  iby  a  putchasaB  paying. one  yeav^  jradtiliHiltt, 
be-arisigoableissHlmitled^  atid  could  not  be  denied,' because. aJ^qhar^ 
teia!ta<^arabaBcrs)  are  so  espcessed  in  practioe«  >  And.xhatjb^g. 
ti>e  'caae/  wa  ara  wholly  unable  to  discover  any  r«asoo\whaMv^ 
why  tbesMsignee  should^  either  in  respect  to  himself  or  >hi9  Mt^^ 
hav»ffiiftvrasrer  right,  as  against  the  soperioTv  tbaa  thcJ0rigwial 
poddhtoer ;  and'  partiookErlyany  reason  wfaatevec,  wky.A^^migfiAf^ 
shoiiUaat^'  aa-weUas  the  first  pmrdmseri  havevthi^^righit.c^iqireyf^t 
to  his  hcirS;  and  the  right  of  choosing  his  own  heirs  who  are  to 


1 


I  • 


^ftteltfl  taJftp|i«if«olkfI  a^ddl'KM  Sirat  BnpdtchMSBi^y^m'yi^4  ^^i^^'^ 

quirer  of  the  inchoate  right  uuder  the  open  i^nida  kiadeif^  ftot^UMl 
M»1lflllb>iTl?hf9ilaM^dMni«ii^|Midqn9wUb)te^  iaifaot 

bbilliii)^t»dr ^M-  tH  tl^iwarffcight  Id  idnadfadncfeVvaprodhedtteni 
tdbrsA^tHSiCH'tihceiMObr'lt  mdMhqi^iikeiiB^^^fepfc  bfiUifalEttnigiiM 
tiMia  ^iSiMftt  Uein^^iW'Wtll  aa^Ahe  Ucq^mO)! otIuBi  iedkoBtefir^ltf 

ift)liif(eb«|iti>rl^f  te«i0ig«pcioli»  k  mkMtoiABmimBJwAl^^iQ^Mnii^ 

d^^^sBtod  «tiHiwtilgttiiU<A»,.jeA€ti<tos^  eibillno^Qiiidiiifi 
^i^^Aidt^Aced^tnMtisp^^&itedvepASBiB^  itUeenu^ilBipiddialdhtf 

ll^^iIiI^Mftf«lli)<h•(bi^elofQ<b^A»trafl^|^ 

to^ltpeilffibkHsmd  b««r«<lfAiniigabt f ii^ib ,tadt|iasvlij  oddemiaiBiiifi 

dM^tddin^dMigliii«i' Wi4i<e  di%M|ii  l0bbct«i>^ddpreoep»iiaidbBi||^ 

sifmtMkl  ^milt«df>ii(  ^Mittiimffi^  fi<^'jhefliuperibqrjcdiilft  ^ani&il^ 
(^IgMd^MW^^'^ioidJfifreeii^etlMl  bfeinotUn  grholwofabriiiiinbidsgM^ 
could  not  nanSW-tb^MoM^beiq  9li(|fp0iifp^'jtlmfl»iqfod  Jtc^slibifaefef 
b^  Iib^#l|iwbidi4ii9r  tb«K^iWDirfdrb<[  lai^iaiJBqitifmdv  vi^  9)FJio,^itti6kii 
or<Mffillff^(^e^^l^bcdt«(«fad(ii^gil^}  ifidictlP^rlffefcaiiaKlgkNte^IiD^htb 
cfallUltf  :^  <  { ^"hce^  i^iiiKflary  iiit]rfe«  J  t  bctdbifa^  tifbeUattdrs  nradb  pntAe(l  t|i^tdr> 

net^^dtt^^oirtff '  ti^i«pe(«)ify|  dw^t  imtiiad^deej  oaDnddadbef^diBti  i 
leiIi^}l)g4iliM*t6<b«f  dijM  {Dr^tteiasrigilaAkrinio^teeJldDitsdafddrto^^ 

tA^itif^mfkifltt^  \kitip99sodi9isA3ibh  httlnotdnmdmitiatiBmiffimtis 
ti<ld«'  '^iMl«riy«dnWy0ndet«aeo(itd(hint(lhiBil9iiii,  ^mm  aiudndg^i 

oiBWttdMqeiRiMqUam  iefi»bbyl^ 

BiMgllbttoll  )uiit«9  fimlj^air^  ngkdsfit^odirdtpDUTeliaaeBliasctfficb'j 
byibik>^<rifyiyig<  khbd  rtoltbcf  tfapebioc^  lbfi»rd)tb&dbvleDidfpf  istaisd 
Nl|{Vb6t4lii^iibislance^ii0p4nffanniid6e««w|aeeoanE^ 
ing«tM(»il'^AHd^>b%f^I<gainomhlmlgt9tdalB^^I](l^  wk  line^'jBflDiitHlj 
j^unlli^  ^tttidnh^A  jpntiMt  ibaq^^apeidKadiltion^lindeffi'tii^i^lR^iteyaCff 
dtfi9#g|a41^^i  in^iWdiohoff tqpariDi}  itefto^^ieeaividgi YayiiMife«^&  amid 
ydtfi^.i#tMit>A)r<«  Me^ii»f«ftveii]3toiBr(pw^harieiV)fXRf  d>diipii^ 
^i|^tM)9'tbat7'ptfrolite<ivi«i  msgriDibif  opdn^^iUisit^bwd;  piMe|Aio£^ 
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ConiuKed 

Judges. 


SMfltr.  lfl39C  sasiiie  to  any  assignee,  or  any  destination  of  heire  of  the'firat 

iiignee,  to  whom  the  parties  chose  to  take  the  assignation,  provided 
the  destination  of  the  heirs  did  not  extend  further  than  his  bein  of 
law> 

Such  being  our  view  of  the  law,  we  think  the  claim  of  the  pur- 
suer in  the  present  case,  for  one  year's  rent,  as  a  casuaky  or  com- 
position, is  not  well  founded.  Charles  Elarl  of  Hopetoun  having 
purchased  Auldcathie  from  the  vassal  of  the  Duke  of  Hamilton, 
having  paid  one  year's  rent  as  a  singular  successor  for  new  infefit> 
ment,  had  right  to  obtain,  and  did  obtain  a  charter  and  precept  of 
sBsine  to  himself,  and  his  heirs  and  assignees  whatsoever.  Holding  . 
this  charter,  with  the  precept  unexecuted,  we  think  be  had  right 
to  assign  it  to  any  assignee,  and  any  heirs  of  that  first  assignee, 
not  extending  beyond  his  heirs  of  law.  Then  we  think  he  Sd 
effectually  assign,  by  the  marriage-contract  in  favour  of  bis  son 
Earl  John  I.,  and  the  destination  of  heirs  specified  in  that  contract, 
none  of  whom  are  strangers,  or  beyond  the  body  of  heirs  of  law  of 
Earl  John.  The  effectiveness  of  that  assignation, ,  we  may  briefly 
observe,  in  passing,  is  a  point  which  we  cannot  see  how  the  pur- 
suer in  this  action  has  either  title  or  interest  to  dispute,  since  its 
validity  is  assumed  in  the  form  of  his  action ;  and  at  any  rate,  its 
invalidity  could  open  no  way  for  any  additional  claim  of  casualty 
or  composition  by  the  superior.  But  we  think  the  assignation  was 
effectual.  Then  Earl  James,  by  his  general  service  to  Earl  John  I., 
vested  in  himself  the  right  under  this  assignation.  And  having 
done  so,  we  think  that  he  was  entitled,  upon  the  charter,  precept 
and  assignation,  to  take  infeftment  in  favour  of  himself,  and  the 
destination  of  heirs  specified  in  the  assignation,  in  favour  of  whom 
the  charter  and  precept  stood  granted,  under  the  expression  ^  as- 
^  signees.'  And  this  we  think  he  had  right  to  do,  without  any 
renewed  payment  of  one  year's  rent,  as  casualty  or  composition. 
And  if  this  be  correct,  then,  of  course,  the  present  defender  may 
enter  as  heir  of  investitnre  to  Earl  James,  without  any  payment  of 
Such  composition. 

We  do  not  think  it  necessary  to  consider  the  effect  of  the  inserr- 
tion  of  prohibitory,  irritant  and  resolutive  clauses  by  Eaii^l  James 
in  the  infeftment  he  took ;  for  the  parties  appear  to  us  to  waive 
argument  on  that  ground.  Nor,  indeed,  do  we  see  how  the  riglit 
of  Earl  James,  to  make  a  strict  entail  in  that  way,  can  wetlbe  tried 
without  a  reduction,  or  bow  the  effect  of  any  decision  on  that  point 
could  be  to  support  the  pursuer's  present  demand  against  the 'de- 
fender for  one  year's  rent,  as  a  casualty  or  composition.  It  may 
possibly  be,  that,  if  the  superior  could  declare  the  ineptitude  and 
Invalidity  of  these  clauses  in  the  infeftment  of  Earl  James,  the  de- 
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fender  may  bd  contented  to  take  an  inf^tment  to  die  same  desdna-  8  Mar.  I8S9. 
tioB  'without  these  clauses.     And,  at  any  vate,  we  are  aware  of  no 


ground  on  which  the  superior  can  be  held,  bound  to  admit  cUiaes  ^^^ 
irritant  and  resolutive  into  the  investiture  on  payment  of  a  compo-  £ari  of 
flltion  or  casualty  of  one  year's  rent;  or  on  which  he  can  claim  such  ^<>P**^** 
aeasuatty  on  account  of  having  admitted  auch  dauses.     The  right  Opinion  of 
of  the  superior,  in  relation  to  such  clauses,  we  do  not  think  is  pro-  ^"'^^'^^ 
perly  before  us  for  decision,  by  the  form  either  of  the  action  or  ar* 
j^ftmelnt  in  this  case. 

At  advising,  Lords  Glenlee,  Meadowbank  and  Medvyn^  {Lard 
^Hstke-'Cterk  absent,)  onanimonsly  concurred  in  this  opinion. 
•   The  Catirt  repelled  the  claim  of  the  pursuer  to  one  year's  rent  Judgment, 
as  a  composition  or  casualty  for  the  lands  in  question,  and  quoad 
ultra  remitted  to  Lord  Moncreiff,  as  Ordinary. 

JLord  Ordinary,  Mackenzie,  Act.  Sol-Gen,  (Rulhetfurd.)         Alt.  DetmqfFac* 

(Hope,)  M'higbam.  Youngs,  Aytoun  j>  Rutherford,  W.  S.  and  James  Hope, 

W.  S.  Agents.         T.  Clerk. 

G. 


SECOND  DIVISION. 
No.  CV.  8rt  March  1839. 

JOHN  GIBSON 
against 

WILLIAM  WATSON  and  Others. 

Process. — Expenses. — Jury  Trial. — Question  as  to  rule  for  char' 
gingfee  to  senior  counsel  at  adjustitig  issues  for  trial. 

This  was  an  action  of  damages  for  abduction  of  a  voter,  which  was 
compromised  after  it  was  set  down  for  trial,  and  the  whole  expend 
incurred,  the  defenders  agreeing  to  pay  expenses.  On  objections 
to  the  Auditor's  report,  the  Court,  1 .  agreed  with  the  Auditor  in 
disallowing  a  fee  to  senior  counsel  at  adjusting  issues  for  trial. 

Ivorg  stated,  that  the  fee  was  disallowed  in  conformity  with  a 
general  rule  followed  by  the  Auditor  in  similar  circumstances,  un- 
less the  case  was  one  of  extraordinary  complexity. 

Lords  Gknlee  and  Meadowbank  did  not  sanction  this  as  a  general 


7M  fi[BeiSI«)Nfi>  OVt  THE  JM  lOS. 

&  Mar.  1839.  doctirine ;  bat  the  former  considered  the  additional  fee  saperflaoos 
,      t'*^    and  unneceMary,  in  the  circamatances  of  the  case,  while  the  latter 
Wauon  mkI     ^"^^  ^^^  allowing  the  ttA,U  t>^  \\f\  i \  /  ; '  >  \  ' 
Othen.  Lard  Medwyn  agreed  with  Lord  Glenlee  in  repelling  the  objeo- 

tioitj  odd  wit&r  t WAuditor  in  the  rule  laid  down  by  iUr,CJtbaK  at 
adjusting  issues,  senior  qpunsel  should  not  be  called  in,  except  in 
cases  of  doiftphiKlty,     •  -     .  '  \  h  ^i:/{'}Jir^  /IIOl 

Lard  Jusiice^Clerk  absent. 

brought  up  from  the  country  upon  each  point  of  thecase^  the  Court 
abi>MloiM«il*tlMt^.^a  tbiiid^^oa  eariiof  ltb«  fiuxto  BfvAetese^atbff^liii 
ai|d''ltttiJkbN''<»f'i»i(iiesse8 jiwiiigt  bam  pacricBaslytgqrf^iflft  umii apl  i 
p^e^ bJriM|M4,vdnept«B  le/wibiiftsetf  to^baslslMQ  tveoffcfrbdS 
w«MOt«nsiAef0daqttlte  suflBeidit.  .    .r  ,ij  ounfle  dlodw  ed^ 

Bo^.  W.  8.  and  RUchie  *  Hia.  W.  S.  Agenu.       .,,^,  j^  .^^^^^^^  ,^  ,^ 


.•^      I 


sEcomy  DivmoN. 

No.  CVI.  9(A  JforcA  1839. 

Mrs  HASTIE  or  THOMSON 

"'     '  '■■^''    "'■''  against  JilV.)  .oJ4 

J0SE;PH  ANp,4>B;TEjl  •^HOM^ON. 

Factor  Loco  Tutoris. — A  maternal  granduncle  appointed  factor 
loco  tutoris  in  preference  to  tire  patefnal  graVidfather  of  the  pupils, 
the  estate  consisting  of  a. lease  of  a  farm  and  inn,  which  came 
tbtough  the'iiaotber,  and  the  landlord  ^ppfb^ng'd[^^&^;^^ 
of  the  granduncle,  while  there  were  alleged  claims' dii%*lo  tt^^miEte 
by  the  grandfather.    .       , .  ^  ;  '   ^^>  «^'^^^^ 

-0 

-*'^'  "Act.  ^:g.  ^d '""  Ak  titoeiii.-'  ;-44a«^*'i/^'w.^fi:■^A«e«^^^•tt^ 

:•'..:••.  1.'  .,•:'.••..'.•).••''•/>■*••!  ifi  "^ '■'>»•»'. I  o)  S|«in9  }o  liorf  JZ'^n 
-  i  •  ;:  :.«''\  •  ••»>  i*^  'i>oijv  .j  .».'»T.it  ,'i    .  ,i:  f  « ' jrasvoiqcni  ai^ioo  V/ 


XM  Ml.  odURnr.  QF  sBsstov.  nx 

SECOND  DIVISKXA  j  i j  i  -rv^olli,  lot  ^lw     JJ  "^fy? 

oi  Jq93Z9  Mi  h:.://*  :>,.)    oi:  !r  .».  u  f;>' .;MVi  7inTv8  ,?'>ui>>J  g'.fluulbE 
JOHN  MACDONALD,  (STBVENSON>tl5»t^«»»>>  asenc^ 

atftS9lAMOfeR^Oa;li«M3ltoAi«iy'MliSfi'^ 

the  whole  should  go  to  trial  at  once9ifaiiiifh»  Ctfaftjitt'lto»iwrciiu>iii 
stances,  adhered  to  an  interlocutor  of  the  Lord  Ordinary,  remitting 
Ae^isthise  to  uln^jbr^  darks' fo  prepsvean  ]BSl|6\fofl^trl»1^^00^tb^ 
ground  of  forgery  alone.  '   ^    '^  •' '  ^  .        u  i ;     d  .  a^    ^oa 

Lord  Ordinary,  Monereiff.  Act.  M*Neitt,  Pemuy.  Alt.  YFA^Aom.         JoAii 

Forruier,  W.  S.  and  T^konui*  Z>4irBtigj,S.  S.  d  Agents. 


G. 


vvn'^A'M<^=?py«'i:  \< 


SECOND  DIVISION. 
No.  CVIII.  14/A  May  1839. 

Miss  ANNE  MACPHERSON 

.^liquq  'Jilt  Jo  i    ir.,.'.  JA^MJES  TyiT^^Ulr... v.  _  ^  .      .,.,  ,,.j^.j 


es/afe,  for  the  purpose  of  charging  three-fourths  thereof  qgaiiUtthei 
succeeding  heir$j  under  $tat  10  Geo.  IIL  c.  51,  it  is  nectary  to 
produs^j^the pfof^^th^PQUchers qfjUf^ erpendUu^ tkfimfejpp^  and 
notymerely  certified  copies  by  tlie  S/ieriff-clerk. 

On  22d  May  1827,  the  late  James  Macpherson  of  Belleville  ob*  Narrative. 
"tained  a  decree  of  declarator  against  Miss  Anne  Macpherson,  as 
next  heir  of  entail  to  the  estate  of  Belleville,  declaring  the  amount 
of  certain  improvements  upon  it,  for  the  purpose  of  charging  three- 
iburths  thereof  agunst  the  succeeding  heirs  of  entail,  under  staU 
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N^:  loe* 


Mucpbmmm 
V,  Tjtief. 

NtmlMew 


Judgment. 


l^Mby  i8d9.  10  Geo.  III.  c.  51.     This  decree  was  brought  under  teductioit 

the  present  action  by  Miss  Macpherson,  as  b^ing  been  obtaiMfi 
by  fraud  and  deception ;  and  the  Lord  Ordinary  having  remitted 
the  cause  to  the  jury  clerks,  for  the  preparation  of  issues  on  the 
bead  of  fraud,  Tytler,  who  was  executor-creditor  of  Jaoles  Mae^ 
pherson,  and  trust-assignee  of  his  other  creditors,  reclaimed,  ptead-- 
M^,  that  the  decree  of  declarator  had  proceeded,  not  on  the.  produc- 
tion of  the  vouchers  of  expenditure  themselves,  but  on  certified  ex- 
tfftcte  by  the  Sheriff-tlerk ;  that  sections  13,  14,  and  26  eftiie  sta- 
tute established  a  proper  record  of  these  vouchers  to  be  kept  by  tbe 
Sh0viflF<»olerk,  under  authority  of  the  Sheriff,  an  extract  freai-wbtiih 
WW  probatto  probata ;  and  as  the  fraud  here  was  not  arlfeged«*to 
have  taken  place  in  the  proceedings  in  this  Court,  bat  in  the  6he^ 
riff-court,  and  to  implicate  the  l^eriflf^clerk  as  a  party  thereto^  tkough 
this  might  be  a  relevant  ground  of  reduction,  it  could  be  con^petentiy 
insisted  on  only  in  a  reductioo^improbation.  The  pursuer  answered, 
that  a  decree  of  declarator  could  be  pronounced  only  on  production 
of  the  vouchers  themselves,  there  being  no  authority  in  the  statute 
for  any  record  being  established  except  for  the  purposes  of  publi- 
cation and  intimation ;  and,  in  point  of  fact,  the  decree  under  re- 
duction proceeded  on  the  production  of  these  vouchers,  and  not 
merely  of  an  extract  from  the  Sheriff-cleik. 

The  Court  adopted  the  views  of  the  pursuer,  and  adhered^  with 
expenses,  to  the  I^ord  Ordinary's  interlocutor. 

Lord  Ordinary,  Mmcreiff,  Act.  Sol- Gen,  f  Ivory  J  Andenton.  Alt.  Dean  of 

JRic,  (Hope,)  JR.  Thomson,  Gibson- Craigs,  WardUno  j-  DahUs^  W.  S.  and 

J.  Meihlefohn,  W.  &  Agents. 

G. 


SECOND  DIVISION. 


No.  CIX. 


15£&  May  1889. 


JOHN  HAMILTON  and  Mandatary 

against 

WILLIAM  BROWN. 


Hbritabjls  Creditor. — Title-deeds. — Inspection.— An  heritfr- 
bie  bond  having  been  executed  on  25th  May  IBS9,  by  which  pay- 
ment of  the  sum  lent  was  postponed  till  Whitsunday  1836,'  and  the 
interest  having  been  regularly  paid,  Hamilton,  the  heritably  eredijKoF^ 
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Word  tbat  period  bad  arrired,  demaoded  that  the  title-deeds  of  the  ldliiLy4ft30L 
properly  should  be  delivered  to  him  for  inspection^  with  a  view  to  a    ^"^v^' 
UMJrfef*  of  the  iecucity.    Brown,  the  borrower,  offered  ^  to  aoeoon^  ^^i!m!w^i^^ 
*  modate '  Hamilton,  <  or  any  person  on  his  account,  by  showing  the 
titlta,'  but  deeliaied  giving  them  out  of  his  own  custody.     Hamil- 
ton not  being  satisied  widi  this,  presented  a  petition  to  the  Sjheriff 
cS  the  county  to  enforce  his  own  demand,  on  which  Brown  was  as* 
soilaied,  but  was  not  found  entitled  to  expenses.     Hamilton  having 
advocated,  the  Lord  Ordinary  repelled  the  reasons  of  advocation, 
«ld  remitted  simpliciter  to  the  Sheriff,  with  instructions  to  find 
Brown  entitled  to  expenses,  on  the  ground  that  Hamilton's  demand 
was  unwarranted,  considering  the  peculiar  nature  of  the  bond»  and 
the.  other  circumstances  of  the  case,  and  his  previous  oonduoti     Ob 
M  reclaiming  note,  the  Court  adhered. 

Ijord  Ordinary,  Moneraff.        Act.  M'NeHk  J.  Mackenzie.       Alt.  Soi-Gen,  f  Ivory  J 
Cowan.        John  Bowies  W.  S.  and  TT.  Patrick,  W.  S.  Agente. 

a 


FIRST  DIVISION. 


No.  ex.  16^A  May  1839. 

Miss  ELIZABETH  DUNDAS,  and  her  CunATORs  and 

Others, 
offainst 

ROBERT  DUNDAS  and  Others. 

Trust-deed, — Entail,  Fetters  of, — Institute.  —  Antsnup* 
TiAL  Contract. — Provisignsto  Children. — Onerous. — A^ 
in  hU  trust'dispotitionj  directed  his  trustees  to  entail  his  lands  on  B, 
nominatimj  the  heir  in  possession  qfy  and  on  the  heirs  succeeding  to 
him  in  the  entailed  estate  of  C,  in  terms  of  that  entail.  By  that 
entail  the  fetters  and  prohibitions  as  to  contracting  debt^  jpc*  did  not 
apply  to  the  institute^  hut  merely  to  the  heirs  of  tailzie  ;  and  afUr  B!s 
deaih  the  trustees  conveyed  the  lands^  in  terms  of  the  entail^  to  Z>., 
his  eldest  son,  who  made  up  titles  as  institute^  on  which  he  possessed 
tUl  his  death.  By  an  antenuptial  contract  of  marriage^  dated  prior 
to  the  entail  to  D.,  he^  as  a  counterpart  of  certain  obligations  under* 
taken  by  his  intended  spouse  and  herfriendSf  made^  by  way  of  trusty 
certain  provisions  in  favour  of  his  younger  children^  to  take  effect 
ofber  his  death.     On  that  event,  his  younger  children  brqught  an  ao^ 

•    tim  against  the  heirs  of  entail  for  payment  of  the  balance  of  (heir 
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No,  tW. 


16  May  1839. 


Diindu  and 
Otheni  9. 
DuntfAs  ao4 
Otiien. 


KMtvdve* 


proirisions ': — Udd,  that  *ihe  praifistonii  U)tsre  the  ofkirmis  Mil  j/^., 
i£7/ii£A,  in  a  question  widi  the  HeivB  (^  mtaUy  tekre^ffiihiiti^lkis 
younffer  children  against  the  estate  c&nveyed  hy  A,*s  ir^MiiUli  ttt'tke 
Jitters  of  the  entail  did  hot  apply  to  D.  as  institute.  '  ^^  ^ 
Opinion — fhat  in  this  action  it  was  indompetewt  to  inqwxre  wheAtr 
&e  deed  executed  by  A^i  trustees  itas  precisely  in  terms  ^f  the  iHreo- 
Hohs  yiveny  as  it  was  unreduced^  and  formed  DJs  unekoBtHkysd'  tUk 
ojFposi 


jssession. 


In  tlie  anten  uptiat^con  tract' oT  marriage,  dated  8th  Apirtli822,  be- 
tween the  late  Itob'ert  Dundas'pf  Arniston  and  MiflU  Lih^aS  Dltv- 
batn,  it  was  de'cl^red^'^that^  JTof  provlijiohs  to  tlie  cMidreil  to  he  pto^ 
'  created  of  the  said  marriage,  other  than  the  heir  entStled  to  tiitf- 

*  ceed*to  the  said  tlobeft  "Dundas  in  the  tailzied  lands  and  i^Mite 

*  of  Arniston^  and  others,  by  Virtue'  bt  the  existing  entalb  of  the 

*  said  estates^  the  said  Itobert  tiundas  binds  and  obliges  iiilMe)^ 

<  and  his  foresaids,  in  the  bvent  of  there  being  only  one  «lind'||lto- 

*  create^d  of'the  safd  marriaee,  and^Tn  life  at  the  dece&i»e  df  tft^^il 

*  Robert  Dundasi^  Other  than  and  besides  the  said  heir  of  MtiMS^to 

<  make  payment  to  such '  ope  child  of  the  suih  of  L.M60  sKSlfflhg ; 

<  and  fn  case  there  shalj  be  two  childten,  other  than  and  biMMes 

*  the  s^id  heir  of  entail,  alive  at  the  death  oFthe  said  Robei^l  Z)1hi- 

*  das,  ,to  malce  payment  to  and  among  such  two  children  of  the  aiifa 

<  of  Li!^000  sterling ;  and  in  case  there  shalF  be  thre^  or  nfbro  dril- 

<  drep,  other  t))ah  anct  besiiries  the'said"hehr  of  entarl,  Mte  at'lhe 

*  death  of  the  said  Robert  l)unda9J  then  to  make  payment  to  Md 

*  among  such  three  or  more  children  of  the  sum  of  L.lO,OdO'sl!ie1r- 
^  ling :  Declaring  always,  that  in  the  event  of  thlerc^  beiitg  tW6^ 
'more  children  of  the  said  marriage  other  than  the  ttdd^lieb' 'of 

<  tailzie,  the  said  sum  of  !t'*7000  or  1.10,0CfD  sterBti^f,  Itotlio  t^ 

*  spective  events  foresaid,' shair  be  divisible  between  an^  among 

<  the  said  children,  in  such  proportions  as  the  saicf  Rdbert  I>diiAn 

*  shall  direct  ^nd  appoint,  by  any  deed  or  writing  undie^ikid' Utfd'; 

<  and  failing  \i\h  executing  any  such  deed  or  #ritfflg,  slialf  M^i- 

<  vijed  equally  between '^and  among  the  said  children^  sMiV^'iAid 

<  fitiare  alike  •/ *  Which  sum  or  sums  above  prdvided  to  tbi  driMT  or 

*  children  to  t>e  procreated /of  tie  said*  marriage  cPAei^''than  tbe'b^ir 
<,aforesaidf  or  to  the  issue  ofthe  said  child  or  cbildrett,  ih  tb^  erent 

<  foreaaid,  shall  be  payable  to  such  ()lf''them  a6  shit  1' have  WtAlilied 
f  majority,  or  been  married,  at  th^  int  term  of  Wfaltsamdliy'  or 

*  Martinmas  after  the  decease  of  %h^  said  Robert  Dttndal,  iul<^  to 
'  such  of  Aefn  as  shall  n6t  then  have  attaii^ed majority  brbeM'iMr- 

<  ried,  at  the  first  of  the  said  terms' aftbV  their  respei^HVnini^orhies 

<  or  marriages,  with  one-JSfth  part  mor^  of  liquidated  penalty  in  case 
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^y  {$IUl»t  .aQ4  l^fd  Solera  froim  the  firat  tern  of  WhitjBuitdajr  .16  May-ieffi9. 

*  HMT  MartioiMW  After  the  deoe$«9  i»f  the  said  Robert  Dupda?,  during    ^'^*yt!^^ 
^ihtnatpaymeBtof  thesaiDe/  *  ooJ^rf^^ 

In  secarity  of  ao  aqnuity  provided  to  hU  wife»  Mr  Pandas  con*  Pondattnd 
wyed  to  certain  troatees,  *  for  behoof  of  the  said  Miss  Litl^^s        '^   '/ 
^  Porhwi.imd  the  children  of  the  iDarriage»'  a  policy  of  insurance  •  N«n«tir«. 
>  And  for  .security  pro  tanto  to  the  child  pr  children  to  be  pro^ 

*  created  of  the  said  marriage,  other  than  the  heir  entitled  tq  suc- 
^  ceed  to  the  said  tailzied  estate/  he  conveyed  to  the  said  troa* 
Utetf  for  behoof  of  the  said  children,  other  t^o  policies  of  insoraii^e 
OB.  his  JifCf  one  for  the  capital  sum  of  L.SOOO,  and  another  for  the 
(^tal  anna  of  L.20Q0  sterling  the  premiums  on  which  he  eogageil 
to  pmr;.And  *  which  capital  sums  of  L.dOOO  pnd  L.2006  sterling, 
y$$M$fA  by.  the  said  poilicies  of  insurance,  shall,  upon  the  death  of 
.^.thsiSfid  Robert  Dundas,  and  the  recovery  of  the  same  by  the  said 
.^j(|ilSl9ea  from  the  said  insurance  companies  respectively,  be  ap-  i 
5.,pUt4  by  the  said  trustees  in  payment  pro  tanto  of  the  provisions 

f  iJbMS  tattled  Qpon  the  child  or  children  to  be,  procreated  of  this 
^•mff$mg%  oihor  ihan  the  heir  entitled  to^ucc^ed  to  the  said  taibjed 
^.fillllM^  tm^  in. so  far  as  recovered  and  applied  as  said  Wj  shatl  be 
fhal4  t#be  ipi  ifldplement  pto .  tapto  of  the  above-* written  general 
^  vMigj^Wtn  in  hjoug  of  the  said  children/  These  provisions  were 
d^ay«d  to  be  in  fall  satis&ction  of  ^  all  executry,  legitim,  &c.  th^t 
'  th^y.can  ask  or  daim  by  the  decease  of  the  said  Robert  Dundas, 
f  lUuMr.firthev,  his  own  good  will  only  excepted.'  On  the  other 
fmtU  Sir  Philip  C«  iL. Durham,  the  uncle  of  Miss  Durham,  bound 
bimseU^'  in  the  event  of  his  dying  without  leaving  lawful  issue  of 
Ma  ^dy^  to  iDake  payment  to  her,  excluding  the.  jus  marid  and 
4lg|kt  of  administiation  of  her  husband,  or  of  any  future  husband  she 
Jnay  baf^o  to  marry,  of  the  capital  sum  of  L.  10,000  sterling,  and 
4]Mt  at  the  first  t^erm  of  Whitsunday  or  Martinmas  after  hb  decease. 
Ja  cOQsidecatioiv  of  the  provision  in  her  favour,  and  on  the  o^er 
forty.  Misa  Durham  conveyed  to  her  intended  husband,  <  and  his 
f  asiigfoea.  whomsoever,  the  capital  sum  of  L.1743,  )5s.,  being  her 
^  half  of  (he  provision  of  one  and  a. half  year's  rent  of  the  entailed 
'  mt^  of  Pol  toon,  settled  upon  her  by  her  late  father,  and  also  to 
*/  Ctvtuiii  trnsteesy  for  herself  and  her  promised  hosband,  and  the 
/  cbUdrffi  to  be  procreated  of  the  present  marriage,  other  than  the 
^  boil  on^de^  to  suisce^d  to  jtho  said  tailzied  estate,  the  capital  sum 
>  oi^l^^QO  sjkirUng^  beii^  the  just  and  equal  half  of  the  said  capi- 
^  tsl  j^nm  of  l4^  10^000  starling,  settled  upon  her  by  her  said  onplo 
^  ilV  tb^.  event  foresaid,  with  corresponding  interest  and  penalty,  to 
■*  b^' vested  on  proper  securitiesi  in  name  of  the  said  trustees,  in 
.<  trusty  for  the  payment  of  the  ioterest  of  (he  said  capital  sum  to  the 
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DBndaaana 
Others  V. 
Dttadaswid 

Otben. 

Kamtlie* 


16  May  I6S8.  f  aajd  Robert  Dandas  and  Miss  LiUi^s  Dorbams  inuring  all  the  days 
f  of  their  joint  and  separate  lives,  and  after  the  death  of  the  longest 
.<  liver  of  them  two,  for  payment  of  the  capital  of  the  said  sum  of 
'  L.5000  sterling,  to  and  among  the  child  or  children  to  be  pro- 

*  created  of  the  present  marriage,  other  than  the  heir  entitled  to 

*  succeed  to  the  said  tailzied  estates.'  The  contract  of  marriage 
likewise  contained  the  following  provision  :  *  And  further,  it  is  here- 
^  by  provided  and  declared,  that  all  diligence  and  execution  against 

*  the  said  Robert  Dundas,  Esq.  and  his  foresaids,  for  implement  of 

*  the  provisions  above  written,  conceived  in  favour  of  the  said  Miss 

*  Lillias  Darham,  his  promised  spouse,  and  the  children  of  the  mar- 

<  riage,  shall  pass  and  be  directed  hereon  at  the  instance  of  the  said 

<  trustees  above  named,  and  their  foresaids,  or  any  of  them.' 
In  1796,  the  late  John  Davidson,  W.  S.  executed  a  trust-dispo- 
sition and  codicil,  whereby  he  appointed  his  trustees,  in  the  event 
of  his  cousin  dying  withput  children,  to  convey  ^  the  lands  of  Hall- 
'  tree  and  Kirkcolter  Chapel  to  Robert  Dundas  of  Arniston,  Lord 

<  Chief  Baron  of  the  Court  of  Exchequer,  and  the  heirs  succeeding 

*  to  him  in  the  estate  of  Arniston,  in  the  precise  terms  of  the  entail 

*  of  that  estate,  only  with  this  difference,  that  the  said  Robert  Dun- 

*  das,  and  those  heirs  in  their  order,  may  give  the  liferent  thereof 

<  to  their  widews/     On  the  death  of  Davidson's  cousin,  and  of  the 
Lord  Chief  Baron,  the  trustees,  postericMr  to  the  date  of  the  before- 
mentioned  marriage-contract,  conveyed  these  lands  to  Robert  Dun- 
das, the  eldest  son  of  the  Lord  Chief  Baron,  in  the  precise  terms  of 
the  entiMl  of  Arniston,  whereby  the  prohibitory,  irritant  and  resolu- 
lifi^erelausf^s  ^id  B^t  apply  to  the  institute,  but  merely  to  the  heirs  of 
entail.  In  1829,  Mr  Dundas  completed  h\%  titles  in  the  character  of 
institute  to  these  lands  of  Halltree  and  others,  and  so  continued  to 
ppssetoiihem  till:his*dll9ayk.9ip|tn  the  Stfa-of  June  1838^  when  be  was 
anceeeded  by  his  .eldest  9^,  on^,  ^fi  tj^A;  pi ^(lei)!  defenders.     He  also 
left  behind  him  several  sons  and  daughters,' *  the.  present  pursoers, 
;Wh^  atjffartinmafi  18S8,  received  L.5690  from  the  proceeds  of  the 
ftwO'poUeiea  assigned  for  their  behoof  by  the  contract  of  marriage, 
;to.6enbiinli  of 'the  provisian  of  L.  1 0,000,  leaving  a  balance  of  L.4dlO 


> .  fTbepfirMMAeSeeta  and  unentailed  estate  left  by  the  late  Mr 
iI>OQda$  bf  ing  inauffieient,  after  satisfying  the  claims  of  his  creditors, 
to  pay  thisstWi  his  younger  children  and  their  guardians  accordingly 
brought  the  present  notion  against  their  eldest  brother  and  the  heirs 
of  entail,  to  have  It  found  and  declared  that  the  estates  of  Halltree 
and  others,  possessed  by  their  father  under  the  deed  of  entail  exe(- 
cuted  by  Davidson's  trustees  in  his  favour,  were  not,  by  the  statute 
1685,  c.  22,  protected  from  the  onerous  debts  pind  deeds  of  their 


No.  110.  COURT  OF  SESSION.  788 

father,  but  were  liable  to  be  attached  for  payment  theredf,  and  that  10  ^*j  1839. 
they,  B8  bis  creditors  under  the  contract  of  marriage,  are  entitled  to    ^"^v*^^ 
attach  these  lands,  by  adjudication  or  otherwise,  in  security  and  for  others  «?*^ 
payment  of  the  balance  of  their  provisions.  DuDdasand  . 

The  defender,  Robert  Dundas,  maintained,  that  bis  father  did  ^^'  "^  . 
not  possess  the  character  of  institute  in  the  entail  of  Hailtree,  for,  Narrative. 
as  executed,  neither  he  nor  the  Lord  Chief  Baron  were  the  in» 
ttitute  in  the  Arniston  entail,  nor  was  the  deed  executed  in  etm- 
forroity  with  the  instruction  given  to  the  trustees  by  Davidson ; 
for  although  the  fetters  of  the  entail  of  Arniston  did  not  apply  to 
the  institute,  yet  the  trustees,  in  executing  an  entail  of  Hailtree  in 
favour  of  the  defender's  father,  who  was  an  heir  of  tailzie  under  the 
Arniston  entail,  were  bound  to  have  applied  the  fetters  to  him  as 
well  as  to  the  succeeding  heirs,  as,  according  to  a  sound  construc- 
tion of  the  instructions  in  Davidson's  trust-deed,  it  was  clearly  the 
truster's  intention  that  those  called  to  the  succession  of  Hailtree 
should  be  subjected  to  the  fetters  in  the  entail  of  Arniston. 

The  pursuers  pleaded — 1.  Their  rights  as  onerous  creditors  of  Panuen' 
their  father,  for  Uie  amount  of  their  provisions,  cannot  be  affected 
by  the  manner  in  which  Davidson's  trustees  exercised  the  powers 
conferred  on  them  in  framing  the  entail  of  the  estate  of  Hailtree  { 
but,  even  if  they  were  to  be  thereby  affected,  the  trustees  exercised 
those  powers  validly  in  terms  of  Davidson's  directions.  2.  As  the 
prohibitory,  irritant  and  resolutive  clauses  of  the  entail  of  Hailtree 
are  not  directed  against  Mr  Dundas,  the  pursuers,  as  his  creditorsi 
are  entitled  to  attach  that  estate  in  security  and  for  payment  of  tha 
balance  of  their  provisions. 

The  defenders,  without  bringing  a  reduction  of  the  entul  exe^  Drfendere* 
cuted  by  the  trustees,  as  being  disconform  to  the  instructions  of  tht  ^^^^ 
truster,  pkaded-^h  The. pursuers  were  not  onerous  creditors  of 
their  father  for  their  provisions.  2.  In  execution  of  ti>e  powM 
given  by  Davidson,  his  trustees  were  bound,  in  making  the  entail 
of  Hailtree,  to  have  applied  the  prohibilioos,  8cc.  to  thie  late  8%ifbe#c 
Dundas^  as  well  as  to  the  heirs  called  after  him  to  the  successioti'^f 
these  lands.  8.  Looking  to  the  narrative  and  terms  of  the  de^  of 
entail  of  Hailtree,  the  fetters,  &c.  must  be  held  to  affect  him  $  Wd 
if  so,  the  pursuers  are  not  entitled  to  attach  the  said  lands,  jeifber 
in  security  or  for  payment  of  their  provinons.  4.  But  assuming 
that  the  prohibitions,  &c.  of  the  entail  of  Hailtree,  as  executed  by 
the  trustees,  did  not  apply  to  the  late  Robert  Dundas,  still,  seeing 
that  the  trustees  were  bound,  in  the  entail  executed  by  them,  to 

have  directed  the  prohibitions  against  him,  and  to  have  applied  the  

dE2  ^ 


604 


DECISIONS  OF  THE 


No.  I  la 


Id  May  1d39.  irritant  and  resolutive  clauses  to  him  ;  and  as  be  had  no  rigfatto  the 
estate,  except  under  all  the  prohibitions,  conditions  and  limitations 
contained  in  the  said  entail,  and  the  entail  of  Arniston,  duly  fenced 
with  irritant  and  resolutive  clauses,  the  rights  of  the' defendersi 
who  are  creditors  in  the  obligation  upon  the  trustees,  and  upon  the 
said  deceased  Robert  Dundas,  that  the  said  lands  should  be  entailed 
in  the  foresaid  terms,  could  not  be  defeated  by  any  gratuitous  deed 
granted  by  the  said  deceased  Robert  Dundas,  or  by  any  parties 
claiming  through  any  deed  of  his,  who  did  not  hold  the  character  of 
his  onerous  creditors ;  and  therefore  the  rights  of  the  said  hei^s-sab• 
atitute  could  not  be  defeated  or  interfered  with  by  the  pursuers,  'Who 
di(l  not  hold  that  character. 


Dundas  and 
Otheri  V, 
Dundas  and 
Otbeni. 

Defenders* 
Pleas. 


Lord  OrdU 
nary*s  Inter- 
locutor. 


Note. 


The  Lord  Ordinary  (5th  March  Id89)  pronounced  the  following 
interlocutor :  *  The  Lord  Ordinary  having  considered  the  record, 
^  (as  dosed  on  the  summons  and  defences,)  together  with  the  whole 

*  process,  and  having  heard  counsel  thereon.  Finds,  Imo,  That  the 
'  deceased  Robert  Dundas,  Esq.  held  the  estate  of  Halltree  libelled 

*  on  under  a  disposition  and  deed  of  tailzie,  executed  by  the  trustees 

<  of  the  deceased  John  Davidson,  Esq.  in  which  the  said  Robert 

<  Dundas  was  the  drsponee  oV  Institute  in  the  tailzie,  and  on  which 
^  lie  possessed  the  estate  from  the  date  of  his  infeftment,  in  Jane 

^  18:29,  down  to  the  period  of  his  death  in  June  1838 :  2dOf  Finds, 

<  that  the  fetters  of  tailssie  did  not  appty  to  Mr  Dundas  as  institute, 
^  or  prevent  third  parties  with  whom  he  contracted  from  affecting 
^  the  same  for  his  onerous  debts  and  deeds :  d/to,  Finds,  that  the 
^  provisions  libelled  on,  which  Mr  Dundas,  by  his  contract  of  mar* 

*  riage,  bound  himself  to  pay  and  secure,  in  maniier  therein  speci- 

<  fied,  to  his  younger  children,  were  debts  or  onerous  contractions, 

<  which,  in  a  questioh  with  the  heirs  of  taihsie  substitilited  to  the 

*  institute,  the  said  younger  children  are  entitled  to  inake  effectual 
^against  the  estate,  in  so  far  as  they  are  unpaid  or  onsecnred :  4t6f 
^  Finds  ft  admitted,  or  not  explicitly  denied,  that  a  balance  of  the 

*  said  j)rovi8ions,  amounting  to  L.43t0,  Is  stitt  unpaid,'  and  which 

*  cannot  he  'made  e^ffectual  froin  any  'other  property  of  the  father, 

*  except  Chb  hnds  libelled  on :  Therefore  repels  the  defences,  and 
'^fitfds,  deti^fns  and'  decliife^'that  tlre^  pnvsuers  are  lawful  creditors 
«t>Flh^*iiaiti'RoB^riJDaVidas;lEsq:ikn<f  entitled  tb  attach  the  said 
^'Ik^dsimi  estate  HbeRid  on,  rii  om^rhaMK  m6do,  for  the  said  ba- 

*  laUtfeW  L:49nil»6{Mblffe^r6vi8ibnii  dbikafned  in  the  said  contract  of 

<  htLvtiA^^'i  Pihddikpiwes  due  to  neKher  party,  and  decierns/ 

Note:—TK^  Uofi  OrdMaiy  does  not  Xh\t!k  ft  either  necessary  or 
^'coMp«tem  ill  th^  present  process  lor  inquire  wh'eUier  the  deed  df 

*  tailzie  ezeeuted  by  Mr  Davidsbn*^  trustees  iti  faVobr  of  Mr  Du»- 
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das  was  precrsely  in  the  terms  which  the  settlement  of  MrDarid-  16  May  18991 
son  direoted  to  be  made,  as  it  is  still  unroducedjt  and  was  Mr  Dun-     ^"^v^^ 
das's  uochallenged  title  of  possession  for  nine  years  preceding  his  odTert't;*"    ■ 
death*     The  entail  .was  executed  by  parties  well  acquainted  with  Dundas  aod 
their  duty.;,  and  if  apy  of  the  substitutes  either  thought  that  th^  ^  ^^' 
tailzie  ougiit  to  have  been  made,  or  could  have  been  made  in  a     Nou. 
form  which  would  not  place  Mr  Dundas  in  the  position  of  an  in- 
stitute, or  otherwise^  that  the  fetters  should  have  been,  directed 
against  him  nominatim,  they  should  have  challenged  the  tailzie  a^ 
executed  during  Mr  Dundas's  life,   .  At  present  it  is  rather  thought 
that  this  >vould  have  been  a  difiScul.t  plea  to  maintain;  but  truly 
it  is  not  hujus  loci.     The  title  as  completed,  and  on  which  M^ 
Dundas  was  infeft,  and  possessed  for  so  many  years,  must  be  thd 
measure  of  the  rights  of  all  parties  holding  onerous  claimf  against 
him  at  the. period  of  his  death., 

*  Assuming  Mr  Dufidas  to  have  been  the  institute,  the  only 
question  in.  this  case  is»  If  t)\e  yoif nger  children  ctin  bet  viewed  as 
creditors  entitled  to  attach  the.  estate  -of  their  father  libelted  on  for 
their  provisions  ?  * 

*  Upon  that  question  the  Lord.Qrdinafy  hi^'dly  thinksi  it  neces- 
sary to  inquire  whether  the  various  clauses,  and  pbligations  rda- 
tive  to  these  provisions  in  the  con^r^t  of  marriage  betive^n  JAt 
and  Mrs  Dundas  ,\fould,  have  e.a,|itl^d  the  children,  to  compctte 
and  rank  with  09f  rpus  creditors  of  tbc^lr  fiitheri^  had  any  cpn^peti* 
tion  «risen l^etw^a  them  duri/iff  A<>  life.,  .The  pursuers  founded 
on  the  late  ca^e  of-Cla;ir$i!^^ld'syQmy{pr  children  against  ^is  pi-edi- 
tors, as  supporting  their  plea)  aad  tiieLord  Ordiuf^ryjis  not  pre-; 

.paired  to  say  ^ha(  tbf  irflaim  would  not  have  been  effectual  in  such 
a  competition  if  it  had  arisen.  But  be  finds  it  totally  unneces- 
sary to  pcocf^^d. on. that  ground  on  the  presei^t  occasion. 
<  For  the  prfss^nt  is  not  a.q^u^stion  between  ordinary,  stranger 
creditors  on  the  estate  of  a. party  insolvent.  Had  it  been  so,  it  is 
manifest  from  the  fonm ,  of  Mr.  Dt^nd^s's  title  that  $he  ^^feoders 
themselvea  could  have  sev.up.no  claim.in  coxppejition  with. such 
creditors,  w.ho.bad.oi^eroiisly  cpntracted  with|he  pjroprie^)r  rfttrin^ 
his  life.  But  thjs  js  a  pjaimi  by  children  whfu^e  cUdiopus  npinr  emerge, 
and  are  now  liquid  and^prestftWe^wd  which  ane.  jigged  onjy  against 
the  substitute  heirf,.of  entail,. who  ple^  ;k^\^J^%  cr^diti  under  l,he 
taUzlf.  A9  in  a  q^esMop  wUl\,  Aes^,  b^if^qnlyn  itjie,  ]vor4.0rdi« 
v^xy.ikinks  thiit  the  y,p.?pge^.  chiWr?^.  ar^  fri^ferable;  or  rather 
Aat  they  are.  entitled,  tp  attach,  the  ^«at^  Ulv^lte^  oq  for.  their 
provisions,  in  so  far  as  fiboBe^are  i^tiJU.  unpaid  pr  upseenred. ,  // 

*  This  dqctrine.  received  a  8(jppg  co^rmation  by  th^.cjlj^qijtion 
of  the  House  of  Lords  in  the  9^e  qS  Borthwickt  I7SI,  .That 
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w^as^wsa 


Dfii^^as  and  ' 
Othent, 

Others;         ^ 


Opinion  of 
Coun. 


^eise  w  vety  brieiiy  an4  incorrectly  noticed  in  the  Dictionary, 
(p.  1 5,556) ;  and  it  is  also  referred  to  by  Erskine,  (iii.  8.  dO,)  who, 
lhoagh.4re  notices  the  decision  of  this  Court,  and  mentions  its  r€- 
vefsfd  in  rtbe  House  of  Lords,  very  strangely  takes  the  doctrine 
laid-dowirin  his  text  from  the  decision  of  this  Court,  and  not  from 
diat  of  the  Coort  of  Appeal.  The  case,  howerer,  will  be  found 
accurately  reported  in  Messrs  Stewart  and  Craigie's  Reports, 

^  p.  M,  from  which  it  appears  that  an  entail  of  the  estate  of  Over- 

^shields  was  made  by  Mr  Borthwick's  predecessor  in  1685,  and  it 
contained  the  most  express  prohibition  against  the  contraction  of 
dAL  It  so  happened,  however,  that  it  was  executed  three  days 
before  the  act  1685  was  passed,  and  hence  it  was  afterwards  held 
to  be  ineffectual  against  creditors j  nevertheless  it  was  obviously 
quite  good  inter  hswedes ;  and  the  heir  of  entail  was  thus  prefer- 
able to  all  gratuitous  disponees  or  donees  under  mortis  causa 
deeds.  Upon  that  ground,  accordingly,  it  was  found  in  this  Court 
that  the  yoiihger  children  could  not  affect  the  estate  for  their  pro- 
visions, these  being  considered  here  as  mere  gratuitous  burdens ; 
— but  the  decision  was  reversed  in  the  House  of  Lords,  and  the 
reversal  could  only  have  proceeded  on  the  ratio,  that  reasonable 
provisions  for  younger  children  were  not  gratuitous  alienations, 
but  onerous  contractions,  in  respect  of  which  the  children  were 
enUtled  to  attach  the  estate  as  for  debt^  even  in  a  question  inter 
lifisredes.  According  to  every  view  of  the  law,  as  understood  both 
at  that  period  and  at  the  present,  if  the  younger  children  had  been 
considered  not  as  creditors,  but  as  mere  gratuitous  donees,  their 
claim  against  the  substitute  heirs  or  the  entailed  estate  could 
never  have  been  sustained.  The  Lord  Ordinary  will  only  add, 
that,  looking  to  all  the  circumstances  of  the  present  ease,  be  con- 
ceives that  they  afford  grounds  peculiarly  strong  for  establishing 
the  onerosity  of  the  balance  of  provisions  now  claimed  against  the 
«|ihstitute  heirs  opposed  to  the  pursuers.' 
:  The  defenders  reclaimed  and  argued^  that  as  the  deed  of  entail 

Ywas  not  exeeuted  in  compliance  with  Mr  Davidson's  directions,  the 

pursoe^'conld  not  found  upon  it  at  all* 


'A'""' 


J    Lord  6U/u«»***- We  cannot  decide  that  here* 
r' .  ZAfrd  FresideAt.'-i^That  would  requite  an  action  of  reduetioo  of 
the  deed  of  entaiU     We  can  only  look  at  present  at  the  deed  under 
which  the  late  Mr  Dundas  possessed  the  estate  of  Halltree. 

lAnrd  Gillies. — Even  if  the  entail  has  not  been  executed  in  terms 
of  the  instructions  of  Mr  Davidson,  can  the  Court  in  this  action 
give  the  defenders  any  redress  ?  The  first  question,  as  it  appears  to 
me,  is  one  of  relevancy.    Esto  that  the  deed  of  entail  was  not  exe- 
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cated  in  temn  of  the  directions,  how  can  that  and!  Ab-  defeaien  19  Mw.  1899i 
in  this  actioD  ?  .  '  '  S^^y^^ 

Z/or(f  Probationer  Murray  *• — It  does  not  appear  to  me  that  iais  others  v, 
case  is  attended  with  any  difficulty.     It  has,  in  the  firetplace,  been  ^^^  ^^^ 

in  sdme-  meaBiire  settled  by  the  opinions  now  expressed  by  the  Courts     ^ 

viz.  that  it  is  not  CcMDpetetttin  tliis  preeess  to  consider  whether  Mr  ^>»ion  ^t 
Daridson's  trustees  fulfilled  his  diMottons  in  the  execution  of  the 
deed  of  entail,  and  that  evenaltbbl^i^  tbey  tdid  not,  that  that. can 
affect  the  present  aetioir.  Jn  that  opinion  .Ip^fectly  ooneuv.  We 
have  not  the  means  at  present  of  judging  of  that  questionu  It  is 
not  before  the  Court,  and  there  is  no  proceeding  with  which  I  am 
acquainted  by  which  we  can  take  cognisance  of  it  in  this  action*. 

The  second  question  is,  whether  the  late  Mr  Dundas  held  the 
estate  of  Halltree  in  fee*simple,  or  under  a  strict  entail.  Now  this 
point  is  not  disputed.  It  is  admitted  that  he  held  it  in  fee^simple. 
He  was  the  institute  in  the  entail,  and  the  prohibitory,  irritant  and 
resolutive  clauses  are  directed  exclusively  against  the  heirs  of  entail. 
It  is  therefore  in  the  same  situation  as  the  Duntreath  entail,  and 
the  principle  there  laid  down  has  been  confirmed  by  innumerable 
cases.  Dundas  then,  possessed  in  fee-simple,  and  the  estate  was  con- 
sequently liable  for  his  debts.  Now,  the  sole  remaining  question  is, 
whether  or  not  the  provisions  constitute  an  onerous  obligation  on 
him  and  his  heirs  in  favour  of  his  younger  children.  By  the  law  of 
Scotland,  obligations  in  favour  of  children  are  of  two  kinds.  Some 
are  so  conceived  as  to  be  prestable  during  the  lifetime  of  the  granter ; 
others  again  are  only  prestable  after  his  death*  Of  the  latter  kind 
the  present  provisions  are.  They  are  payable,  (as  indeed  is  gene- 
rally the  case,)  at  the  decease  of  the  late  Mr  Dundas,  the  gra»ter. 
Now,  I  have  always  understood  it  to  be  the  law  of  Scotland,  tfaat'sti 
obligation  of  this  kind  in  an  antenuptial  contract  of  marriage  ia  an 
onerous  and  binding  obligation,  although  the  provision  is  only  ptes- 
table  at  the  decease  of  the  granter,  oc,  as.Staif  expnesacaiH^.qao- 
dammodo.  If  the  provision  is  payable  during  the  lifeliili&'^I  the 
granter,  it  is  as  good  aad  complete  an  obligation  on  Jmn.jaa'-asiy 
other*  If  it  be  payable  at  his  deaths  the  right  ioretiforeelbodsbljl- 
gation,  which,  in  the  other  case,  could  have  been  enforced  during 
his  lifetime,  is  postponed;  But  there  is  here  no  queslitacithat-  lonoiniqo 
ever  with  other  ooeroaa  etedi^iB,  and  therefore  i  ihiirk^thatJbese 


Jiiio'J 


i)J*t 


*  In  consequence  of  the  resignation  of  Xx>rcl  Corehouse^  Lord  FuUerton  t«>k  his 
seat  as  one  of  the  Judges  of  the  Inner- House,  (First  Division.)  The  Lord  Advocate 
(Murray)  was  raised  to  the  Bench,  under  the  tide  of  LbM  Mnfrsf.  Hie  ^S^tidtSr- 
General  (  Rutherfurd)  was  appointed  Lord  AdvoestS»  and  Hmmlmff  lEi^'Sclrocife, 
appointed  Solicitor- General. 
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laMty  1839.  prOTisionft  miat,  in  this  quettioD  widi  the  heira-of  eatul^  jurtMaad 
ill  the  csaae  of  onerow  ^ligations,  and  he  good  and  ^Rctetiud  ddbti. 
1  am  therefore  of  the  nme  optaion  with  the  Lord  Ordiaairy^  and 

see  no  reason  for  altering  liis  interiootttor,  

'    Lard  GiUie$^ — I  concnr- entirely  in  the  opinion  of  the  iuird  Or* 
dinary  and  the  Lord  Probationer. 

Ijord  Preiident. — So  do  L     I  never  sava  dearer  one* 
Z^orif  Jtferditfime.'*--!  am  of  the  tame  opinio»;      ' 
Lord  Gillus* — It  was  Tery  right  to  trythequeslMM:  ' 
LordPresidentf—We  hate  nothing  here  to 'dv  with  tMAunal|^ 
of  the  deed  of  entail. 
'  The  Court  aecordingly  adhered*, 


DuDdaaaod 

Dundaa  and 
Other*. 

Opinion  of 
Court. 


Judgnent. 


.' ,^  ^ii*. 


A.  Wood, 


■»•»    . .  *.i 


Act.  Dt<m<ifF„t,tB,VhJWil^.,.,    ,M, 
Tkomat  Tntter,  W.  S.  mud  Fiyiikm  AniertoH,  w.  8^  Agentt. 


B.  Clerk. 

1  ■ 

.  i            •     \'*A 

•  1 

FIRST  DIVISION.               .■",-.• 

• 

No.  CXI.     • 

* 

•                                                                                                                   « 

I6th  Majf  1830. 

» 

JAMES  MAIN 

• 

offauut 
WALTER  WILSON. 

PR0CBa8<— SUSPENSION}   CoiiP£TaNCY  OF.7*^JiI>Itf.ABV  A€TIOK< 

— BiLi.  ot  Exchange — Resting  owing — A.  accepted  a  bill  to 
B.^  iy  whom  it  was  duly  protested^  and  dSiffmee  u$e4vpotii  U.  On 
the  lap»e  <]f  twewty^hree  years  from  its  date^  C«9  who  had  acfuiredi 
right  to  it  from  JB.,  (who  had  abeeonded^J  charged  A^  for  pagmeieltf 
who  suspended^  on  the  ground  that  the  biH  wo*  paid  tmder.  ^d^. 
genoe.  C.hamngdeuUdthisyasn»tbeiRgvMi»hie1inai^^ 
Lord  Ordinfiory  considering  the  ca$e  «#  euepieioui  against  C^ 
suspended  the  letters^  *  but  without  pr^udice  to  the  ekatges^emh 
«  stituting  andobtaining  decree  in  an  ordinaty  {Ktw^tp-^-^ek^^ 
the  Courts  thpt  the  question  m  the  suspeusioKi  vfos  one,merefypfrest' 
ing  auAng^  which  could  competently  be  tried  m  that  form  without  the 

\    necessity  of  bringing  any  new  action,  and  according^  recalled  the 
Lord  Ordinary's  interlocutor^  arid  remitted  to  his  Lordsh^to  prO' 

.    ceed  wUh  the  cause* 


i 
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On  Ab  IStb-df  Majr  1613^  tM  nispeadMiMaili  mccofittA  a  billdn)  ItaOij^lBM; 
iBMh  17t6*lD^Gavift  B)mty^rpa^itf^4kvBB>XB0Uih$.:^JUhyk^^^^ 
iMtrh^^m^^MnOxtAylmfTatatfuii corlte SSdlif  Atigvatifolkflr^  wSS^'^'^l \\ 
ing,  of  which  date  the  suspender  W«i!cbUgfiiFiiii  tfae^tegisfe^edfpMH?  ^^TrauV^ 
te0ti  -TIfe  >lffl^wa»/«^«eafterindortod«fa7!'£tllck,^  ''V!^:^^ 

in  bankrupt  circumstances,  to  MrfSieel^fhirAdr^irf  6lafil|p)iir,  wfai^ 
assigned  it  to  ttw.fibuf  or^^Wilseoj  on^tb^  68d  Juo^  lB86f  aod  a 
charge  having  then  boon.  gfreni4be>|iaj^tteiit,>  Main- alnpblidec^^'v  on 
the  ground  tfaab-^filpick'lifdf  ia^Septembep<li618|~pimkleki«ei;ftiin 
eSMB'ii^WBBgitig^  to  Um^  wftioh'iBime  atftehvaMo  soU^'  antfUketdebt 
in  consequence  discharged.  m   '  :  i,    r.  . 

The  charger  stated,  that  he  wai  per^iMially  ij^^omn^of  •ilny'iUch 
proceedings ;  and  although  it  was  stated,  in  a' petition  at  the  instance 
ofthe  landlord  ^6r  sequestratibh  6^  idi^^t^n  efRibls' betong!bg'Vt6 'the 
suspender,  that  a  poinding  had  been  executed,  yet  \t  did  not  ap- 
pear that  the  debt  had  been  toereby  paid.  On  the  contrary,  it  was 
obvious  that  the  debt  had  not  been  discharged,  as  the  bill,  after  its 
alleged  payment,  remained  in  the  hands  of  Black,  and  there  was 
tio  trace  in  the  Sheriff-court  books  of  Lanarkshire  of  the  alleged 
poinding. 

The  suspender  pfed&rf,   '  ''V  UiV  '\  /'.n*  \ 

1^,  The  bill  had  been  paid  by  the  poinding  and  sale  in  1813. 
"^dy  That  tbia  was  the  presumption  of  law  from  the  long  tti^tikrtfity ; 
-and  that,  at  all  events,  the  charge  should  be  suspended  until  the 
charger  count  and  reckonf^l(^Aili0^'(iiUc<^s  of  the  effects  sold  in 
1818.  ^^'- 

The  charger  pleaded;^^'    «    ^ '     .     r  f  /,  V 

Istf  The  bill  charged  on  was  resting  owing.  S</,  The  charger 
is  «tfCMMt6tll«'pri^iie^iii6f4iii'dtfefottk  bdna  fl^liMtier.  '^^*  >'^ 

>7he  t^rd  Ordfuary,  b^fdr^  aii^wer,  grAitt^da  dotemil^ii^ynd 
dlffg^oe  to  recover  ih^lsteps  in  th%'pohldifiig/but  Iro  trace  df  ttt^m 
cMM*b^fDUild.  Tbereafti^r,  on%h«!2dthof  Jaiittitfyieidd^,  hia  Lord- 
ship''Stikpeoded  the  letters,  ^  %ul  without  pr^h Ace  to  the  ^b^r^er 

<  ^ibiKM^tatttig  iiad  obtidning  decree"  for  p)arymenl  Motile  sirtn  charged 
<io¥  by  tttt  ordinary  a^ioft:'  Vtnd^  the  cha^gfer  liKM^  in'^xji^nsbs, 

-*  itppdkiVifWik  neboilknt  tWtifbf  to  b^  gi^i^  in^'^.'     '*  ''>'^ '    -"'' 
v^teXJ^-Tbe  LottfOMihttiiy^^ti^^feto  «ie  Wnfe^  t^saspi-  Loid  Ordi- 
'^ttiotKO^ifist  tb^'ehlri^g«¥,  t^MsfdMtf^'KiiA  ks^Habl^'^i^ AlHhe  ''^**  ^^^ 
«  dBj^^riMliir  «iiMpfe«^l  kiMiliibt WbiiU^   ^^fie'^MA-hdii^^^ut^feis 
*  Ubi  by  an  OMitriiiry  iltm»i,  ^^  ma^f  \ib^tiMt^^%\t^ih^^aihSMh^ 

<  Maataee^  ftotd  v)e#;  tk«)^  %  suffl^ierit Wt^fSrrMtVOf^  i^^ctf^^ 
'^  this  summary  charge  on  the  bill  as  a  privilege  tfbi^^nu' 
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Main  v, 

Wilson. 

Opinion  of 
Court, 


16  May  1639.      At  advising, 

Lord  GiUies.  —  TLere  are  various  ways  in  which  a  party  may 
bring  a  case  into  court ;  but  if  he  brings  it  in  a  shape  in  which  its 
merits  cannot  be  discussed  and  settled,  then  another  action  must  be 
brought.  Thus  it  often  happens  tliat  a  declarator  is  brought  which 
is  not  sufficient  to  ejcplicate  the  case  without  an  action  of  reduc- 
tion, or  a  suspension  is  presented,  which  is  not  enough  without  an 
action  of  reduction  being  brought,  as,  for  example,  where  the  bill 
libelled  on  is  said  to  be  forged.  But  where  an  action  is  brought  io 
a  regular  manner,  and  in  which  the  merits  of  the  case  can  be  dis- 
cussed, the  Court  has,  in  my  opinion,  no  alternative  but  to  decide 
on  the  case.  Now,  what  is  the  case  here  ?  A  bill  is  granted,  to 
which  no  objection  is  taken  :  it  is  duly  protested :  the  protest  is 
recorded,  and  that  is  followed  by  a  charge.  A  bill  of  suspension 
is  presented,  and  that  bill  is  passed ;  and  the  sole  question  here  is, 
whether  the  bill  has  been  paid  or  not.  I  do  not  wish  to  enter  oo 
the  merits  of  the  case,  or  to  say  whether  the  onus  probandi  pay- 
ment lies  on  the.  charger  or  not ;  but  I  think  that  the  merits  of  the 
case  may  as  well  be  discussed  and  settled  here  as  in  an  ordinary  ac- 
tion, and  that  the  Lord  Ordinary  may  have  competently  disposed  of 
it  by  a  final  deliverance.  Put  the  case  that  the  charger  bad  brought 
a  declarator, — that  is,  an  ordinary  action,  for  payment  of  this  bill, 
the  Lord  Ordinary  might  have  considered  that  action  as  unneces- 
sary, and  dismissed  it  accordingly ;  and  he  might  then  have  said. 
Why  did  you  not  give  a  charge  on  the  bill  ?  I  think  that  would 
have  been  fully  as  competent  as  his  procedure  in  this  case,  and  I 
would  have  agreed  with  his  Lordship.  I  enter  not  on  the  merits 
of  the  case,  (of  which  as  yet  I  know  nothing) ;  but  as  I  think  it  as 
competent  to  discuss  these  merits  in  this  suspension  as  in  an  ordi- 
nary action,  I  think  the  Court  are  bound  to  decide,  as  the  whole 
merits  are  here  involved ;  and  this,  in  my  opinion,  is  consistent  with 
•the  rules  and  principles  of  the  law  of  Scotland. 

Lord  Mackenzie. — I  am  of  the  same  opinion.  The  Lord  Ordi- 
nary has  stated  that,  <  taking  all  the  circumstances  into  view,  there 
*  is  sufficient  to  warrant  the  rejection  of  this  summary  charge  on  the 
<  bill  as  a  privileged  document.'  At  first,  I  thought  from  this  that 
prescription  might  have  been  pleaded ;  but  it  has  not  been  pleaded, 
nor  indeed  could  it  have  been,  for  not  only  was  there  a  charge  given 
on  this  bill,  but  that  was  followed  by  diligence,  viz.  by  poinding; 
and  so  there  is  an  end  of  the  plea  of  the  sexennial  prescription,  and 
indeed  the  bill  is  as  good  as  the  day  it  was  granted.  The  simple 
question  then  is,  the  bill  not  being  prescribed,  and  a  summary 
charge  having  been  given  on  it  which  has  been  suspended,  whether 
it  is  not  competent  to  discuss  the  merits  of  the  case  in  the  suspen- 
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sion,  and  whether  the  suspension  is  worse  than  an  ordinary  action  ?  16  Ma j  1830. 

I  think  it  is  so  in  no  respect.     I  never  understood  that  a  suspen-     ^'^V^*' 

sion  was  not  as  good  every  bit  as  an  ordinary  action  for  that  pur-  y/^^l] 

pose.    If  the  bill  had  been  prescribed,  it  would  have  been  a  very  dif-      ^-^ 

ferent  thing,  for  then  an  ordinary  action  would  have  been  oeces-  cou*^"  ^ 

sary,  or  a  reference  to  oath,  and  no  summary  charge  could  have  been 

given  on  it ;  but  the  bill  is  valid  and  good,  and  the  merits  may  as 

well  be  discussed  here  as  in  an  ordinary  action.     To  that  efifect  I 

think  we  should  recal  the  interlocutor  of  the  Lord  Ordinary,  for  I 

do  not  think  we  can  decide  the  case  on  the  merits  at  present.     I 

cannot  get  at  the  truth  of  the  case.  I  do  not  know  what  it  is*  The 

truth  has  not  been  sifted ;  and  even  if  I  did  know  it,  I  am  against 

deciding  the  case  at  present,  for  the  Lord  Ordinary  has  not  done 

so  in  the  interlocutor  under  review ;  and  I  think,  where  the  Lord 

Ordinary  has  thrown  out  a  case  as  being  brought  in  an  incompetent 

tiiape,  and  we  are  of  opinion  that  it  is  a  competent  one,  we  should 

not  decide  the  case,  but  should  recal  the  interlocutor  so  fietr  as  it 

•Qspends  the  letters,  and  remit  to  his  Lordship  to  hear  pardes  in  the 

suspension. 

Lord  Prendent. — I  am  of  the  same  opinion  entirely,  and  I  think 
we  ought  not  to  determine  on  whom  the  onus  probandi  lies.  That 
should  be  determined  by  the  Lord  Ordinary  in  the  suspension. 
AVhatever  is  competent  in  an  ordinary  action  would  be  competent 
in  this  suspension. 

The  Courts  accordingly,  <  recal  the  interlocutor  reclaimed  against ;  Judgment. 
<  find,  that  the  question  of  resting  owing  of  the  bill  in  question  may 
^  competently  be  tried  in  the  suspension,  and  without  the  necessity 
'  of  bringing  any  new  action ;  and  remit  the  cause  back  to  the  Lord 
*  Ordinary  to  proceed  accordingly  as  shall  be- just,  reserving  all 
^  questions  of  expenses  hinc  inde  between  the  parties.' 

Xord  Ordinary,  CotUmm.  Act.  SoL-Gm.  (Iwryj  J,  Andenom,  Alt.  T. 

Mattknd,  J.  Paieratm.  Wothgrtpoon  ff  Mack,  W.  S.  and  John  CuBen,  W.  S. 

Agents.         JY.  Clerk. 

C.  G.  R. 


^      J 
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No.  CXIL  Uth  May  1839. 

JOHN  CURROR 
Offoinst 

THOMAS  MARTIR 

ExPEKSBs. — Reparation, — Tender. — Process. — Apartyraked 
an  actum  of  damages^  laid  at  £.1000,  for  vwrbal  iigun/m  The 
drfender^  (who  had^  previous  to  t/ie  summom  being  caUed^  ^ered 
to  refer  the  whole  matter  in  dispute  to  a  third  pariy^,  vJUch  was 
declmedy)  hefare  defences  were  lodged^  wrote  the  pursuer^  that  as  he 
was  desirous  of  avoiding  the  amwyanee  of  litigation^  he  tendered 
him  £Ji  m  name  of  damages^  as  if  he  had  obtained  decree  fqr  that 
strnki  being  willing  to  buy  his  peoce  on  these  termSf  but  noi  <ic* 
hnowUdging  the  Justice  or  validity  of  the  pursuers  claim.  <  Theu 
.  terms  being  ryectedj  a  jury  trial  ensufid,  and  the  jury  found  for  the 
pursuer,  damages  one  farthing*- — Held^  in  thfi  circumstanees,  that 
.    thfi  pursuer  was  entitled  to  full  e^enses.       ; 

II  ,  ■     ,      .  ► 

Narratif e.  On  the  7th  of  December  1838^  a  verbal  dbpute  took  pla^  hetw^ea 
the  puraaer  and  defender,  a  flesbei  ia  EdiDbargbt  in  reference^o  a 
tranaaction  about  the  sale  of  sheep,  in  ooxisequen^e  of  wbiob  Cur- 
ror  raised  an  actioa  of  damages  against  bim,  on  tbe  17lh  Deoeinbert 
for  maliciously  asserting,  in  the  presence  of  a  third  p^rty«,  that  be 
was  *  a  damned  Ipw  scoundrel,'  and  f  a  liar«'  The  summons  co^i- 
eluded  for  ^L.  1000  sterling,  as  damages. 

A  correspondence  took  place  before  the  action  was  raised  be- 
tween the  agents  of  the  parties,  in  which  the  defender  prpposed  to 
refer  the  whole  matter  *  to  any  one  or  two  respectable  persons/  to 
which  the  pursuer  would  not  agree.  On  the  25th  of  J^i^sijy  1889, 
after  the  action  was  raised,  the  defender's  agent  wrote  t^o  |be  ^e^ t 
of  tbe  pursuer,  that  as  *  Martin  is  desu^oas  of  avoidipg.tha  ^i^yr 

<  ance  of  a  litigation,  I  hereby  make  offer  tp  you  of  tl|e-.s^9i.{>f 

<  L.5»  in  navie  of  dftmages,  as  if  yoni;  client  b^  ob^ine$ti/d/^()fe 

<  for  this  sum.  In  making  this  gffpr  Martin  dji^s  .opl^.^ckpow- 
« ledge  th^  J44MiQe,or  validity  o^  Currpir'fi  cla^m.cif  ^l^qiffig^  i;o  any 

<  extent  wJbat€Ever,  but  is.  willing  .^o,  buy  l^is.peaci^  Qn,X)i^s<^.t^i:oAs.' 
In  his  reply  of  tbe  following  day  the  pursuer  deq|ined  .tl^s  offer, 
stating,  as  a  preliminary  step  to  a,  settlement,  tha^  \\^^  4^{^^de^*s 
alleged  claim  against  bim^  arising  out  of  tbe  sale  of  Uif.  sLeep,  should 
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be  set  at  rest,  and  that  the  compromise  could  only  be  agreed  to,;  10  May  1839* 
provided  Martin  apologised  in  writing  for  the  use  of  the  expressions     ''^•^^v'^-^ 
quoted  in  the  summons,  and  made  payment  of  L.7,  7s.,  as  the  ex-  jj^^^^' 
penses  connected  with  the  action,  and  all  the  charges  that  might  be      — ;- 
incurred  after  the  date  of  the  letter.     In  the  event  of  these  condi-     •"*'"^®- 
tions  not  being  agreed  to,  the  pursuer  stated  that  no  part  of  his 
letter  should  be  founded  on  by  the  defender  in  any  subsequent  pro- 
cedure, judicial  or  otherwise.     In  answer,  the  defender  stated,  that 
having  nd  farther  offer  to  make  than  that  contained  in  his  letter  of 
the  25th  of  January,  he  would  lodge  his  defences. 

In  bis  defences,  Martin  accordingly  gave  his  accoant  of  the  dis-# 
pute,  averting  that  the  pursuer  talked  lightly  of  him  as  a  person 
beneath  his  notice,  but  denying  that  he  used  the  expresstoss  in  the 
summons,  or  that  he  used  any  expressions  *  falsely,  calumniotisly 

<  and  maliciously;'  and  that  any  harsh  words  which  may  have  been 
employed  by  him  were  osed  under  strong  provocation,  without  any 
intention  to  injure  the  character  or  hurt  the  feelings  of  the  pursuer, 
and  they  were  excusable  in  the  circumstances  of  the  case ;  and  that 
while  he  disclaimed  the  language  and  motives  imputed  to  him  in  the 
summons,  yet  if,  in  the  irritation  of  the  moment,  and  under  proVo*- 
cation,  he  nsed  any  expressions  injurious  to  the  character,  or  pain^ 
ful  to  the  feelings  of  the  pursuer,  he  sidcerely  regretted  and  apolo*- 
gised  for  them.  The  tender,  which  had  been  made  extrajudicially, 
was  not  renewed  in  the  defences,  nor  afterwards. 

The  following  issne  was  sent  to  a  jury  : 

*  Whether,  on  or  about  the  7th  day  of  December  1838,'  in  or 

*  near  the  defender's  shop  in  Queen  Street,  Edinburgh,  and  in  prcr 

<  sence  and  hearing  of  William  Kennedy,  writer  to  the  signet,  the 

<  defender  did  wisely  and  calumniously  say  that  the  pursuer  was  a 
f  damned  low  scoundrel,  and  a  liar,  or  did  falsely  and  calumniously 

*  use  or  utter  words  to  that  effect,  to  the  loss,  injury  and  damage 

*  of  the  pursuer  ? 

At  the  trial  at  the  Spring  Sittings,  the  counsel  for  the  pursuer, 
in  his  address  to  the  jury,  commented  on  the  defences,  as  contain- 
ing no  apology  of,  but  rather  a  justification  for  the  expressions  used. 
But  as  he  merely  wished  to  vindicate  his  character,  he  would  be 
satisfied  if  the  defender  would  retract  the  expressions  quoted  in  the 
summons.  The  counsel  further  referred  in  his  address  to  the  cor^ 
respondence  between  the  agents  of  the  parties. 

The  defender  having  offered  no  apology,  the  pursuer  proved  that 
tbe  expressions  had  been  used  by  the  defender,  who  led  no  evi- 
dence, but  argued,  that  in  the  dispute  about  the  terms  of  the  bar- 
gain, each  party  had  only  maintained  what  he  considered  to  be  tbe 
ptoper  view  of  the  question,  and  that  the  strong  language  employe/1 
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Curror  o. 
Martin. 

NarrotiTC 


16  May  18S9.  arose  from  the  heat  of  the  moment  and  the  conduct  of  the  pursoer. 
The  presiding  Judge  having  charged^  that  while  each  was  entitled 
to  maintain  his  own  opinion,  it  ought  to  be  done  with  moderation, 
the  jury  found  a  verdict  for  the  pursuer,  assessing  the  damages  at 
one  farthing. 

On  moving  the  Court  to  apply  the  verdict,  the  pursuer  argued 
that  he  was  entitled  to  his  expenses ;  first,  because  he  had  obtained 
a  verdict;  and,  secondly,  because  the  defender  had  refused  to  re- 
tract his  expressions,  or  oiFer  any  apology,  but  had  only  made 
matters  worse  by  his  tender,  defences,  &c. 

*  The  defender  maintained  that  he  was  entitled  to  his  expenses, 
as  the  pursuer  had  obtained  less  than  if  he  had  accepted  of  the  offer 
of  compromise,  and  because  he  had  expressed  his  regret,  and  made 
ample  apology  in  his  defences ;  Anderson  v.  Marshall,  24th  Nov. 
1835,  S.  8f  D.  xiv.  54. 


Opinion  of 
Court. 


Lord  President. — What  occurs  to  me  is  this :  I  recollect  dis* 
ttnctly  that  the  Dean  of  Faculty,  as  counsel  for  the  pursuer,  stated 
at  the  trial,  that  as  the  obtaining  of  damages  was  not  his  client's 
wish,  but  merely  a  vindication  of  his  character,  he  would  be  con- 
tented if  a  proper  apology  was  made  by  the  defender.  Now, 
the  fact  of  the  Dean  stating  that  he  did  not  wish  to  have  damages 
may  have  been  one  reason  why  the  jury  gave  only  one  farthing  of 
damages.  If  this  statement  had  not  been  made,  we  do  not  know 
what  amount  of  damages  the  jury  may  have  given.  That  is  a  most 
material  point  for  us  to  consider.  However,  I  think,  in  the  cir- 
cumstances, that  the  pursuer  should  get  his  expenses.  As  to  the 
defender  getting  expenses,  that  is  quite  out  of  the  question. 

Ijord  Gillies. — I  am  inclined  to  come  to  the  same  opinion,  although 
I  think  there  is  some  doubt  in  the  case.  Your  Lordships  have,  how- 
ever, laid  down  certain  rules  in  matters  of  this  kind.  Thus,  if  a  part; 
brings  an  action  for  L.50,000  and  he  obtain  decree  for  only  L.50, 
he  is  entitled  to  his  expenses.  So,  if  a  party  brings  an  action  of 
damages  for  defamation,  concluding  for  L.20,000  as  damages,  and 
the  jury  return  a  verdict  in  his  favour,  with  L.5  as  the  amount  of 
damages,  his  expenses  are  given  to  him,  even  although  there  may 
appear  to  have  been  mala  fides  in  the  first  demand.  There  are 
solemn  decisions,  finding,  that  if  a  party  bring  an  action  of  damages, 
he  gets  his  expenses  if  he  gets  a  verdict  in  his  favour. 

Lord  President.^^Thsit  was  the  rule  in  the  old  Court* 

Lord  GtZ/iw.— I  never  could  agree,  however,  in  the  propriety  of 
that  rule ;  yet  such  is  the  case,  and  we  have  no  alternative.  But 
without  going  on  that  principle,  I  think,  in  the  circunrntaiices  of 
this  case^  the  pursuer  ought  to  be  found  entitled  to  his  expenses. 
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Lord  Mackenzie. — I  agree  with  your  Lordships  in  this  case ;  but  16  May  183ft 
I  must  confess  with  Lord  Gillies,  that  I  was  at  the  time  rather  q^^^~^ 
against  the  rule  to  which  he  has  referred,  and  even  now  I  cannot  Maru'n. 
go  quite  so  far  as  his  Lordship  has  done.     I  do  not  know  that  it  q  iJ[|^of 
must  always  be  followed  up.     If,  for  example,  the  damages  are  laid,  Court. 
say  at  L.2000,  and  those  found  due  are  merely  nominal,— exceed- 
ingly trifling  and  unsubstantial,  say  one  penny,  I  cannot  say  that 
the  Court  is  necessarily  forced  to  give  the  pursuer  his  expenses.    It 
is  not  on  any  such  principle,  however,  that  I  now  proceed ;  but  what 
I  go  principally  upon  is  this,  that  the  tender  which  was  made  extra- 
judicially was  not  at  all  suflBcient,  and  that  the  defences  contained 
no  apology  whatever,  for  it  was  there  denied  that  any  aggravating 
words  Iiad  been  used,  which  was  not  the  case,  as  the  jury  has  found. 
In  short,  there  was  not  a  proper  judicial  offer  of  apology  made  by 
the  defender.     That  would  have  been  a  very  different  case. 

The  Lord  President  concurred. 

The  Courts  accordingly,  <  In  respect  of  the  verdict  found  by  the  Judgment. 

<  jury  in  the  issue  in  this  cause,  decern  against  the  defender  for  pay* 

<  ment  of  one  farthing  in  name  of  damages,  and  find  the  defender 
*  liable  to  the  pursuer  in  the  expenses  of  this  cause,  and  remit,'  &c 

Presiding  Judge,  Lord  Pretident,  Act.  Dean  ofFac,  (Hope,)  Marfarhme,  Alt. 
2>.  M'Neill,  Crau/urd,  Alex.  Caaseb,  W.  S.  and  A,  Paterson,  W.  S.  Agenu. 
Jury  Clerk. 

C.  G.  R. 


SECOND  DIVISION. 
No.  CX  111  16^  May  1839. 

JAMES  GRIEVE  and  Mandatary 

against 

DAVID  DOW. 

Mercantile  Guarantee. — Condition.  —  A  letter  of  guarantee 
was  granted  of  *  the  payment  of  any  bills  drawn  on  or  after  the  date 

*  hereof^  by  a  merchant  abroad^  on  the  granter^s  brother^  who  was 
resident  in  Glasgow^  ^  bills  of  lading  and  invoice  having  been  regu- 

*  larly  forwarded.^      The  foreign  merchant  shipped  a  quantity  of 
goods  to  a  customer  in  Glasgow^  with  a  bill  of  lading  and  invoice  to 
Atm.  mid  upon  his  rejection  of  one-half  thereof^  it  was  sold  to  the 
party  guaranteed  by  the  Glasgow  agent  of  the  foreign  merchant,  who 
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SSmSIrK    "^dm^iimfuitecllgtredhy  the  gi^^ 

i>ow.  j^  ^s-ngun^  fi^  i!^p»0d  loMI)  by  ikefinbiH  tojformM  a  UU  i^ydvug. 

NamU?t.      ^iJBflfr  Mfl  ii  Mier«htot  'Id  Hamburg^h,-  4rMi  utem^'  prior-te  iltli 
4l^f^b^  MM;  the  laiftF  Jam  bad.'Ordfeffcd 

^tmPlMB^good^  Of'that  ikile  DUiid  Dgdr^wilBd  tke  foUoir* 
Ag^fetti^ref  |%mrtrnfee)'tfdtir«8Mdto^^^  Mr  WfltitMi  MUdteton^agmt 
C'fef^lfft  J\Me»  OriRBTie  of  Hittubuv^li.  Sl1^  •--*  I  kcrebjr  €!!§■£€ 
^^tntfT'i^iHd  iliyBeff'  to  gtiamntee,  frcnti  tbli  dMe^  the  figment  of 
^yi]f;^»4M¥'Aclr8wii  on  or  after  the  dale  biMof,  bjr  Mr  Juiea 
«^abi^T^  of  flvmbtiT^h  •  up6d  Mr  James  DW,  -my  WoUicr^  hilla  of 
^Mdiirg^  and  invoice^  bavlng'been  regularly  fortrarded.  TUb  gua- 
'<'>^fee  toetmtiiftHe'to'  long>ltf  my  bi^oUfordawbiMlneaawiili  Mr 
^Gffeye,^  "h  behfig  fttHy  aadevatood  that  tbe  attonat  cm  Ull^)riifioli^, 
"^^d  jgfoods  oh  order/  riiail  not  exceed  at  my  tim  L.t6d  Hc^lmgy 
^MiiHtbodt  iny.  pemfiston  ih  writing/  .    '  ^ 

"-  Oh  F5lb  ^November,  Qriev^  0Mpped4ii.HaiabQrfkiwiG|hi^|^ir 
fitf^-flve'cd^  of  %atl;^ler  WiWJaai  WaHair  gf  Ghagaw,  aairiiDg 
liMi  to'  InvtTi^e  *«n^  bffl^^f  iadlng ; .  but  Walkei'  b«f<kg  ^efiaod  to 
tAo  tjforr'tbiii^  a  biilT  of  the  loie,  tba  otber  bdf  wtaaold  by  Mk^ 
dleton  to  James  Dow.  Middleton  having  comamaittSed  this  iO 
Grieve,  the  lAtt^  #fbte  to  Mtddteton  on  tat  Deoembciy  flaying^ 
*  Inclosed  I  hand  two  firsts  of  exchange  of  L.dO  :  6  :  5|  dm.  d. 
KtrovbA  ^istti/ )}oV.,  TfAyake.  LoiMte^^  WHKain  Wi^lw^^  L^ si: 9» 
""""  "^W.^'&i'UiVi  Nov.,  pa^aMe  London,  m  Jamaa  $>ow,  of  ifhidh 
^^l^!«^>to^)i^attH»  ^(ftej^^  aad  fc^m^nt  to^  MaMn.Tw  W. 
^'OfarAfiF,  l^ondon.  The  aanezecl  inv^des^ i ^11  thank '^oatoMtoi* 
^ff^HHrtKe^  fvarifiea.*  Yba  can  ^filtmy  di6  foMoi^  fagHl^f  £«^lll?, 
^miVRm^mktiiVNIkfft.'  Ihbpe,  bofwi^ddiMMgtha^baltar 
^^fS'J^i^^.ryou^^i^have'gotasafeandsaflteiem  '   i 

r^^H^tn^MP^Mefided  fof  Jmneo  D^wWat  doKviMd^^iiiai^aod 
^e^iii^I^Mh^^ij  but  to  bie  died  before  itf^H  diuy  Mi*  aptba 
ilffiPKoBgllt'V^fdfe'tBe  Sheriff  M  LaaMedbiM >ytOfte««>agafaiiit 
iJlli^  Od«^  ii  Ittfile^  ynder  bi#  ^HaiM^  t»v  14^  ooiMma'4rf^ 
bill.  i»^...»v 

The  Sheriff-substitute  having  decerned  against  Dow,  his  inter- 

'  "^''''^"^  kiiam mt ^^et^ {^"tS^Sb^MfMeiiiite^  Vbo  asBtjHtIrt  Po^i  for 
'^    Hii^  mshf^^eicpTff^9'\'k  tbW  fbll0ti4rig  'findliigh  s  <  Pin*^'  tbat^tbe 

^^^it^^vVd^ffe'lilv^eeaVhs;  tiba^tl^  defenderi'  a«r  gimrMlet^' uiig&t 
*>ti«^*>iia'»fa€tltf^>'if^Wq6i»}nytttfa'tbe*ni^ 
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« 


ry«  Almamg  an  iadtormliop  of  the  biilt  of  lacUog  in  lik  wpii  M  Mby  I«a9» 
fiMfoor^ '  aodl  tlMU  tli#  tewuity  WM  lost  M  Wv^r^ 

^  tteot  lA  qiietCim»  m  .  Ae  origiwl  bill  of  lai&is  forit  vaftM«(  ^  Mmdiiilty  vJ 
«  and  tbe  Vill  for  tbo  inhole  priee  tfiercof>  dn^wn  upWjiiwol&^r  fitir^  l>«^* 

*  Walker ;  aod  tlmt  tbo  purehase  of  the  twenty*three  caakt  by  (ha  ^J^,^ 

*  deceased  vas  made  from  the  parfoer's  agent  ia  Gla^goari  anfl 
'  chat  chare  is  no  eriden^e  that  the  deeeaeed  ever  got  ao  foyaia^ 

*  at  all,  in  dae  oaarae^  fof  hie  share  of  Walker- s  huttei^  ar  a  bill  of 

*  lading  therefor,  and  that  none  ao^  wae  found  in  hie  repoiitoria% 
^  and  the  reaeipt  of  any  auoh  is  dwied  by  the  defender;  wbereb^ 
<>  the  defender^  in  regard  to  tbe  goods  ao^. purchased  by  his  bnsth|»r 
*mseoodd'*haadt  frem  thep«rsuer'aagent  at  Gla^owi.  widumta^biU 

*  oi  lading,,  last  chie  seaitri^  t9  whi^k  he  trastedf  by  stipulating  in 

*  his  goarantee  for  the  regubr  transDiission  of  bills  of  huliiigt  ^4 

*  which  was  tbe  eeuaterpart  of  the  cautionary  engagement  under* 
^  taken  by  bJas;.  Finds,  that  a  ouitionaiy  engagement  of  this  de- 
«  acriplbn  is  striala  jtiri%  and  is  ^not.  to  be  ex$ead^.d  by.ifppjieatioa 

<  to  transactions  not  carried  tbroagb  in  the  ternif  stipulated  for  in       ,      ,     ^ 
^'Clm< gaasan tea- r  tiha. mare  •espe^iaJly*  when  ti^.  varit^tioq  ifi-tbe  . 
«.ibTasjofrfaacaedh^^.«eat»  cks.,iii  the  pte«en(  ik)«tatii^ir!e,>  t^/^e^^e 
^tha^glmraiaieaot^a  anbstwlial  parii  of  .that  relief  to  whi^b  he.qjas 
f «lititl«d, mi(Msr «ihieh bahad stipulatsdifi  ti|e cauti^nary^mpgpfa^ 
^^nseai  tbalhiddMiir-  —  .,./.;-» 

<*  'Cba  pniam  adiroeatian  was  then  brought  by  Grieve.,,     ,  .      a 


.  TheadvQcalarjRbSKM«?*--l.  The  forwarding  of  a  bill  of  hiding  of  Advocicor** 
Ibe^gdads  intqueeliatt  ta  the  hiW  James  Dow,  tha  alleged  wfmt  of  ^"^^^ 
whieh^  was  -the  ground  cf  the  Sheriff's  intecloentor  complaiaad  0^ 
waa  aatan  essential  eondition  of  the  .guauairtee  libelled,  and  vaa 
natneoessarjr  to  be  esCablished  in  order  to  subject  tha  respopdeotf 
BMMra  partiealarly  as  the  goods  arrived  without  delay  in  this  ooantiyi 
and  wave  aetaaUy  leceived  by  the  deeeasady  and  intromkted  with 
hy  tha  respondents  8*  It  must,  in  the  eireumsCanoes  of  the  eaec^ 
Jbe  preaauMd,  .that  a  bill  of  lading  was  famished  or  exhibited  to 
jtha.  jeeeascd ; Jamea  IDoiavJa  such,  a  manner  as. to  fena  a  opa^ 
pliaaea  with « tha  alleged  eandilioo  thata  bill  of  hiding  was.  Co  b^  fo^ 
warded.  » 

TJMsrfei|ila4aiit;»teid^c^K  A^ 
<at  GJmigfmM  &e  llth  Ifoiemhar  Je37»  and  tha.hiU.saad  m  bqra  "^ 
to  be  signed  at  Hambuvgh  on  the  Idth  of  theaameiiiontbf  04  wh«di 
-daCa^l^  gaed%  ase  alleged  to  Mre  been  4^pped>  before  any  oanw 
taunieatfon^aoiild  have  passed  hetweaar  thaie  phiees,  .thi9  gwda  for 
whiob  iha  btU  was  dsawo  could. not  be  bald  iohanrabatiiiatdaied  or 
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89ft  DIBC3tSlO*I*<  Of  5  JTHKj  V^  il  l^ 

SJ5J^^^,  drawn  forgoQ^9i^wi>^b.UII^<^Ja4iQK&«P«lip 

bill  was  drawn  were  neither  ordered  by,  iM^^PMA/9lRf^W^4^F»' 
ktt,9eflter,ip|le||4«d.jf^r|,  mii  iwWwwed.  tp  W^lkex,!  ftr/imn^m^hird 
pil^triiM#HbAm  the  jnifoi^  ^dJbi^Qf  Jk^fj^  w^i^e.^^iH^^ 
W?0oirob|«ii^d  0/9g«9^^l)y:^^^fii|tl9P,7wn 
ofii^^Mfig  pi»QVipAi8ly  6fitabljfli]be4.b«t;ii[«eft  /NH^^^Pt^M^ 

Witt  ftiHter,!*^  pWigatiom  i   /'.^    viao^  yifiiilno  • 

U^  lnv^lom¥>ff'^k  tbe  aiinend  a<tfe;  >.,  ,  c,/*  rlJi^ns  oJ  kb  - 


i^^^^'^^^mrfomv^fff^m^ 

"^  '•  « fiM49)#9>tb«r  wise ;  .M^i  u^rf^pff^t,:  lWt.;7*at^4t*fe;«l«||*e^tt^ 

5(ifif«t  'fey  *«tljvlSjrt.ff  ^tfeft  )PHiyWJ^,aj^  (^^^  .^mgfV^ 

*  twenty-three  casks  of[bQt^^:  w^^b  j[iM^i^ 
!tSiiJ!*«^te8|!PM  :f««ol!y'tef^r:fl^  byi^  jH>9inerf^^«^Ha9|jb|iigh, 

^tkft  «i^  That  t\m  miM^^f^9ak'9(l^i9^tk^Mi^^ 
f  OWt  it  .had  iMpriM.fsafcly  aai  ia^  g^  qfdcfv  at  .{(f^t  A^«gt>r 
t<^  ttfMl8i»ifl9ii(Hi  of  %  biUpt.la4iBg  wa»:<aiip#r4;id«4^,#;i^ql^ 
*-l*iBLl4d ;b«ter/eU*wkhiii  tjb^  rf^fwsriftifon ^ft  gnddfly  Itf^  Jl4i»|^ 
iifrbwht)*  defc»4«i?gn»»*««o^  by,ibi|4etMr!MWk4<JiW»4.W* 

Wi^imraiier,  witboirt.v»j  |M^w«^f•ry^de<^yr  <^^ 

*Jp\f^^l  tb?  hjitUr4oW.U^.  ij^e  91M  J[^«a•8  DoijiinWflt 

•  as  libelled :  Therefore,  alters  the  interlocutor  #£^^f|^yP^INfd, 
«i§5>ftll!lll^*l|ei»»terlowUw^  t^»gfeqBy-^y|»fti|iyr^  <^<;{|^areh 
f  ^A9ft  4r#pat9  tb^  4e^a«w  V¥l  d^ft^iMtaga^ithf^ll^^^^ 
<fi;b94Nwe^«^m«(oflpl»4^di^^  lu^Jp^v^^Uictre^.M^iM^ 
;.C*i|l4sftb4i4^d#rliBM^  i^e^^emwf  kf^im  iiik^Q^it/t^ DKfhe 

i«r.tbeflAudltor,  tp  tax  wd  ,wpivt^  ^  ;    v  /»    .v,-  .  Hii!*!  .'t  > 

Note.  Note.—'  Alth^pgh  m^y^  ^i|tiooiiry  ^HVP^tigi^  ^m^lf  .^^kti^ 

<  terpretation,  yet  in  mercantile  guarantees  it  is  a  rule,  that  <  a  party 

^  givbg  a  guarantee  shall  be  bound  to  the  foil  0x^19^41^  ithif'P* 


.  ♦ 


^^Atie6tilitig  t&\WB  rirffc;  Ae  mifhH^aiki^MiM  ^f^^^^if^ Dow.    j*  -[ 

^tent  of  L;S50,  (fbe  biife  for  whleh  fa^  goarantee^,  ^'^ntm  ttt'te^ 
^tlnlirnrdlltb^iMmliii^redlt    c  ^*  *    Lt.jjgAw  liiu 

^  tbe  h^et^t^  bf  ^tnratiteei^trirt  biH»  oflttdhf^'aiid  invlikiM'^MttlliN 

*'wfa6ire  sneb  <t]^rali^!o«  iras'  ifee6ft!iar|r  4bMbe^  H^JR^ef  io6ftll«'«bd«i' 
«  rigMe,  ^d^  aatety^  cr«i]it6ifti,  as  It  geMMltymiigllt  Ifd  hptlki 

<  ordinary  course,  where  goods  were  skipped  fhsitf  ilHittiblltgtiillii 

<  Seotiand,  and  where  bills  were  drawn  before  tbe  arrival  of  the 
<gMd*.'  Ik-stiteb^&'tiirise,  die  hiH  of  ladiB^  aiiri'i^^ 

<  tial  to  enable  the  consignee  ta  kisifr^  and  so^to'sblf^'lM^b^ 

^to ISbmK abd  hi^  iforetyl    But  it^ifeetrnot  Mfowtfaktbilb^l lad-       .^  .f 
^%g  w^^« hteensttty  to  brflig  goeds-within  the  giMMnt^fWlllu^     '    '\ 
'^stack  bilb  conkl  be  of  nonse  tci  the  pnrehasers«  '  -Oh  ihkf  emlWilPy^ 
^^  any  casl^  whei'fc  tbe  pitt<*ha8ergotactorf^deli»ety^0g'g<>wls;>life> 
«*fbee  tbe  bill'fofeDie  price  was  presented  to  liilB^^'lie  aetuifij^fbt 

<  ttore  Aan  thi^  letter  6f  gtmmntee  rei^^  ^   '^^  -  ti^^ilr-X'^t'^w} 

'  ^f  TUfr  idea  tbat  tbe  dfefiHidei^  sti)Hriated'ln^^ei|8M<^ttttfi^iiUSi^f 
^'IMifag  and  intbiee  w  ebkble  biai,  nsf  a  e«nr^i  'lb  giet'iM'iiidoisatMrf 
^M6f  the  satte'  ffgm  Ms-fcrsttfef  Jankee, -fifeeias  fi»4>^^^plidni;^4naiEiiid 
X  aiM  trttenabte.  If  tBe  di^fendbr  dMrn^tc^hkMbrMb^  Murtllad 
«to  presenre^'siieli  a^T^ry  nnasoat' cbeek bfei^binfM^ta^fiiaM  adp^ 
^poeed,  beriiidoldht^rcfniade'ha^onditiodthtet^^BeiM^^I^ 
"^ pkA  i&vAieB^ikikLidh^  aenbta  bimsdf.'  Aadff  k^  reall^eiqnlii^i> 
^fied^oa  bislmMber  vt^ntarffy^ndortfngovef  ^e%iU»^taU|!i^i^ 
« tetolee^  tolkimy  tite ^^jfendereoald  as  easiiy  baW  got  iotflftl ^te^ 

<  Iftery  of  Uie  goodfrfrom  fais.brdther  JameSi  wtke*-tb^9Miibtfllbn 
^naw^ib^Red*  on  tookplaee,  asan'inAoStaation^fo^lle^'^MibMd^of 
<^afty  eons^^ntoent.  '  '  •  .   .  '.        w- :  j.  .-.  i   .  bt,-,  vuil  ru>  ■ 

'  /'BeAleV  it  baa  been  toted^in  Wrion^itts^s^  4bail  &  JiftMNMea^ia 
^  bev^  tbflied,  ^vAerb-*  trafisaedon''«ubtttWtb%  ^itb^tbl  MM^ 
« en^l^MeklthearriMib^on;^  fttaWtniMi^diftt^^HiviWWi^'lKi 
^^ial  'tM'imiiatrtajbtnt  ftaftn^  J^t'{;«nei>Ulf  d^M^lMM^kilbi 
^^gJliiiDMtetf.^'^  6ee<M^  ^«M  EngSlht^ttlMPoHF^ 

<v.  Pbilip,  noticed  by  Fe22;  chap,  ir.  Jsect.  «,  anff  iil^ii^  ^toaanrf 

<  Ration  Mblfe  this  CMrt  in  188fr,  IKJMMc/ 946;^'^    —.>./. 
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No.  Ud. 


Pleas. 


]^Xax.^?-  .  uff 9odM  (ovhim^  maintained — TbatiJieinlorprelBti9Q.of.giicupiii|epf' 
WAS; 9t;qctis9iiniJMri9,7r-a. principle  wbicb  Jbad  bec;E  rec^nii^di  Aft 
num^roqa  C93«9^  ^,  foruisUinpe.  in  Hoiistoo  s^  SfMiM%/  4Jth\  Mi^e«ir 
V$*^Q;!Pwis]e]r,v.  Rattray,  Ijath  Jai].J779,  and  by;J4>r4  ftUm-' 
1;>oKougb,]o  Bacon^  I  Staxki^,  182,  CamynU  JOfeMf  voc^^Qtupftt^im*^ 
Tii^  ^^aiite^  of  a  letter  of  guarantee  was  a  gEatuitous  obKganViWd 
fvas  ^iitiij^d  to*affix  any.  coi^dition  to  hia  ea^gemeots  ho  pleated^' 
and,  b^w^ver  capricious  or  fanciful,  it  must  be  complied  wHb*  )T:b«l» 
in^^e  p^eaejQt  case,  it  bad  been  stipulated  that  a  bill  ^of*  lading 
shoiljd^i^e.nQgularly  forwarded,— »a  provision  chat  was  n^tiinianpai^' 
t^nj^ in.ipaoi^,.re^OQts;  but  eren  if  it  bad  been. so^  3(8  not. having' 
been  fuIfi^l,ed,,Mraa  fatal  to  a  demand  uuder  tbe.guamntee*      <• 


•It 


Advocator*! 
PleM. 


^  Bucfjktmonxarumered — That  there  was  a  difference  betwe^ti^^odi*' 
tiops.  which  were  material^  and  those  which  were  immaterial  ar  aab* 
st^Qtially  complied  with*  The  guarantee  here^  was  a  contistfiag* 
guarantee,  which  covered  all  bills  granted  to  the  advocator,  atlhougli* 
the  goods  had  not  been  directly  shipped  for  Jaoies  Dow^'orhavd' 
eyen  been  furnished  to  him  from  the  store  of  the  advooator^s  agmt 
att  Glasgow.  -Without  departing  from  the  priaeiple  of  the  aCrict 
interpretation  of  guarantees,  .they  must  be  accomokodated  ta  tber 
aotnal  circomatances  of  mercantile  transactions,  and  heroi- aa  the' 
reason  for  enforcing  the  sending  of  a  bill  of  lading  did  aot  eidst»  the' 
reclaimer  was  not  freed  by  the  want  of  it 


opinion  of 
Court. 


Maclaggui 
And  Co.  V, 
Macfarlan, 
19th  No?. 
18ia 


Idtrd  Jiutice-CIerk  considered  this  a  very  impoftaatetaae  hi' 
the  law  of  guarantee^  and  was  decidedly  of  .<^inion  that  tber  Lord* 
Ofjdinary's  interlocutor  could  not- be  adiiered  to,  witlwat  $fa^Mhmg 
on  tl^  best  principles  of  that  law^.  However 'capricioas' or  wkmrit 
cal  the.  views  of  parties  may  be,  wlien  a  gaaraatee  is  entered/  iiil#f^ 
the,plajio  meaning  of  it  most  be  given  effect  toi-  in  oider  to<«eqdar 
tiks^  guarantee  .liable ;  and  this  must  be  done,  whateyeroifSiaBaiaiieas^ 
of  ha^'dsbipithe  parties  may  thereby  came  40.' be.  plaoediua*-'  X'rOf^ 
Q^U^^tapase  of  guaiaotee,  about  twenty  years  ego».  (Macl^iggifta' 
a^  Company,  I  think,)  ^here  the  sales  of  spirits  weregtiavtmiaiSkl  ? 
t^ey^M^^<  to  be  on  biUs  at  three moalhai  andaoaie  of  jthO'bittliwiira! 
dr^wn  at  that  date^  some  at  ninety-five  days^  and  enh^re  at  a^handkedi: 
Tl^e  jfii?st  cleaiiy  fell  under  the  guarantee,  and  as  to  the  otbara^lhiKie' 
w(^,a great  deal  of  diseossioo  ;  and  the  Court  heUy  aftea^reparla' 
from^JbianJoenit  tbat,^n  a  fiiir  eonstructioa  Of  xthe  obUgalJbny.clle^ 
w^nld  not.j^QSJder  it  too- great  a  degvee  of  eacb^aa^ia  ftke<4itt^at' 
n|iiely-ifivfB<days,f^8ay>two  days,'^to  void  the  guavfutde,  bulidlBlf 
wherfth^  hadf  deviated  soifiur  as  one  hundred  days^  no  conaidcBft* 
tipn.of  the  circumstances  of  parties  were  allowed  to  intetfer*,  io  as 
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t0'%Mi}gr'<bMi'#iAhl  the  gbarantee.     Then,  -on  the  tefmisof  the  JjSMay^t 


Ilitfieriri  tMfir  ca^e,'  1  eanoo't  h<yld  that  1  am  entitled  to  say,  thkt' the  q^SZ^ 
MipiAd^iBk  woiiM'tave  been  liable  for  any  quantity  of  butter,  '^{i^  Mi6id«tk^W 
toA^hUBeti'i^ii^  in  a  ttore  at  Glasgow,  and  been  fftrnish^  ttf  iis  ^V-^  - 
bMh&fi    He'^woold  bate  been  no  inore  bound  in  sUch  H^cbs^  tha)^  OptHtwiotJ, 
I'litoj':  The  letter  expressly  refers  to  a  eourse  of  dealing  andtrad^  ^""^         * 
the'^^hin  laeaffing  of  wln^h  is  exclusive  of  such  a  transaction.      1 
fttfiA^t  al^ire  at'the  conclusion  that  a  bill  of  lading  sent  to  a!  third 
piVty^'Was  within  the  contemplation  of  the  engagement.-  /  Thie 
W^di^'  *^b^ng  regularly  delivered,'  hare  reference  to  the  ^r^^fioiis 
eoUMd^df'riealing  of  the  advocator  and  James  Dow,  which*  a)^peiars 
to  have  b^erf,  that  not  only  an  invoice  but  a  bill  of  lading  were  sent 
him  with  each  parcel ;  and  when  we  look  at  the  words  of  the  guaran- 
te^y^their  Aiir  meaning  is^  that  the  invoices  and  bills  of  Tading'^ivere       '  '  ^. J,.i.| 
tor  If^  'Seiit  10  James  Dow  himself.     But  be  that  tis  it  may,  can  tve, 
tinder  the  express  terms  of  the  guarantee,  find  that  it  was  of  n5  con- 
usqtieUoe  at  all,  and  that  the  obligation  was  still  binding,  though  no 
kjil'of'ladhirg  was  sent?   I  cannot  arrive  at  that  conclusion,  and  t 
Aiefcfdre  think  that  the  interlocutor  must  be  altered.        '     '       *   ' 

*  'L&rii'Mm(hwbanh. — I  am'of  the  same  opinion.  TheXordl'Oi'- 
ditlaity  iBB  tbisapprebemted  the  principles  of  the  hiw  of  ^iitiiiWi 
hid  <l6wn  in  tlife  Court.  '  '''      -  .'^'''' 

lAn^Medwyn.-^!  cannot  say  that  I  have  ix^fiil^^Sb'Btyt''VH''^l^t- 
nion  as  to  concur  in  the  views  hid  down  by 'yeut*  £or(6IIip^*^'T^e 
case  is  one  of  difficulty,  not  so  much  with  regard  to  the  principles 
of  thW'fai^*#'gtf*rtotee,  as  to  their  apj^llcatftn .  I  agf ee' WifiJ^pur  *  ^^^ , 
Lurdshij^^-lhat  guarantees  are  strictissiml  juris,  and  l6at^iffF(ipy 
^iMM^Mfowed  out  in:the  case  of  Machggan  and  Comp^^y. . '^l¥'{)n§ 
giMMNMitee  here  bad  been  ^  for  goods  shipped  6iiaccb^nl^^oy|^i](y 
^tMmMer/JUfties  Dow,^  (  would  have  had  no  hesitation  lb  agre^i^^ 
witb^'ytoUr  Lo^ships,  beeatee  th^a  the  transacttott  would  niit^e^ 
lweti(fln'<«mAni9  Of  the  obtfgation,  as  the  gbods  Were  lidtMHpp^^ 
forthis  bf<MUeri  'blit^^r  iiht^^r  party;  Btft  ff  the  wbrdi^^i'^1^  l^^ 
airt»ll5i*ite»p»eWd,'#hat  db  fbey  say?    *  A*jr  bilk  Rf^R  W^8?      'V^^fj'^I^l 

•  4fti^**itfet»b«reof*;by  the  advocator  u^in  Jaiiii  'DWw."^^'i^<!W?      v^i'h«i>»i« 
k0MFrttl^4>a|{^v«Ki  4mw^  after  Ite'date^  of  ih^Uii^-it'kXi^llimV      '^'''^  ^'l^l 
t^tedktuMd^ -<  MRs  of  ladiifg  andiiYiv^ld^  faair^'^fteen;^^^|flHf# 
«:)fari^anM^  we  Adf^ ' « 6o<  y6uv  brotber,'i  and  ^f>oM']fUft^Kd^yd 
gMn|atee,1l^wbuM  not  imply  that  tlie  gVods'mtrH  JAR/e  1i^.  Dit$? 
pokilfo^ijyiiHMv*'  Byt'l  eannofi'tbink  t4mttit  tod  Be  i^^H^diiP?^ 
tte4ii]fct»(taysto0iMAg  about  shfppiiig.     NYyir/'tben,'1^4Tot!%fle'e8fl^' 
aftaniiiiAi  th4iPf)iiyti.of  4i^  advb€ato^  f^lfilKd  Z';^f he  biil4i^«9yh 

dsmibv*»  fltfa»t<ft»ii«e  forwBrdedj'^a  bUI  of  lading tdbo,*  ttiob^^not 
to.  Mr  .Bo^^aanA'tbe  '^ods^reteived  byhfni'.  •  >  i't^hnotUbld'tha^ 


e& 
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tt  kayiesa.  t^^sttiet  bteipretadon  o^  each'  «bligat!bta8|;oe«  mffu  W  to' 

'^"^Z^..  the  advocator  in  these  circumstances.    The  case  of  Hoosteif'ttrf 

MandktaW  o|  ^<><^any  1^  til 6  ktit>Dge^cdSse  that' hai' been  decMM  on  Aiif  tiiUcli 

Dow.  6f  ^{be  tai^9  'bat  it  inyoliretl  t&e  ^pritidple  of  k  deiec^of  jpreiMtfn«   J 

Opiiiio^  of     ^^  l^bt'^o'bti  air  (he  groandt  6f  the  Lord  Otdteat^ ;  but  I  ittitooc 

Court.  think  that  there  is  any  thing  in  the  argument,  that  the  lett^l^Of  ig«a^ 

]:anteQ  i^  not  binding,  unless  you  import  into  it  something^  that  is  not 

iii^^t^'Ue  goddsf  beibg  slif^efl  'for^kn^her  paiijr^  afifd  noi  <b#  Mftes 

direct. 


•' » 


Judgiqfsl.. 


Namtiveb 


10 


'!   Si 


»« 


fTKie'  tt^ttf*  dJikreii'^Mi  expenses. 

lUdd(MiiMi7;api4vliSPW«  ,         A^  jPhqAomm,  iV'4tet)if*.     ^       Ale  H^v^^  7** 

MaekaizU.  Simm  Cfim^lbJk  3.  S.  Q  and  ^rM^fee  j-  t>mde,  W.  S.  i|(aitc 

■     T  7;  Clerk.  , 


—  -       .'X 
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17A  Atft^  IMK;; 


/' 


'i^oA'fi  tMOfffAS  "WA-rtfOEE  A»i>  javet  taylcur 


»' 


>M       • 


K" 


'••■  J 


►      ■        Ml     I 


'^  ^piifsue^'andd^fi^i^  hating  \igretd^  iy  m^mifo,-  i^twfefaptocM 
^  'in  cotir^  iro  ii  tiifrd'vdtHy  nomed^t/i^  Lefri-OrMka^  iiUetfHmedMi 

^^iaiil  ffrid  r^(fti\  ^'  The  jntnuer  iMm^md^^^-kM^  aia^i/k^te^ktme 

'"  d^mfiU'bj/m'HAzm'.  ^ " '  -  ^  >    • 

f^  imW^Mh  t&eibRd#}Ag''tfitfale^wfts  Mg^  t 

^S%eift!fti' W^«'L«rd>OMibaty,  the  {JuVsil^^^e'MUilg  (a 


;    «  '» 


^  W<tU^V^t&ipdiritt'ak!ft»M  %et1>«M<l^iH(^  t»'TiKfaaM(Scittj 
-^'E^/il8c(iikabt'ifi']^Buti^,'s%j^eA«d>bf  th»  dtfwriiiv  iiW»- 
I'^ii^  UWI;^  (fae  ^ti«Aii»n  of  esp^eKseti  >te'%e  (k«K«d  l^iyitfitMd 
<  Ordinary  or  the  Court.'  '     ,..•■■.    i„,  lUiu.;    .<  • 

The  counsel  for  the  defender  hating  consented  to  this  referenoe, 
tlh'e  Lord'^Ortlliiiny,  <^th  3tmel€kai)<M'^ik»wtlliim'ot'tk*^fde- 
iender,  iiiterpottecr'hlsiluUiUilyfheietOt  tmiMtHtluiHukdt  faikM 


"!   »  .1  »     •'■.»•    |,'.'.»8    I  •  ;«'r 


».*  ■ 


,  ..CM  art  lE^r«vy{*^8^'  ^  l^^  Ordwrypronpuncpd  th^/oi- 
lowing  interlocator :  ^^  .>, 

<  The  Lord  Ordioary  having  heard  the  coajQselfqr  4j|i?^rj&e8  on  Lord  Ordi- 

*  the  proper  course  of  proceediqg,,£n4^  t}iat.tlie  refec^po^  bas^ot  y*?^?jy* 

*  fallen  by  the  death  of  the  original  pursuer,  but  subsists  against  the 
«^e^teM(^tive,  wBeF^^^s  't«€!fi 'UiCM  as  pumito|»iAdrdMMtodiCt 
« 'Scott,' the  i^eferefe,^  to  rep6rt  cjiiainprtitolim/  "  ^* ''  ^  ^     ^^^ 

i^^e. — *  There  has  been  no  report  lodged;  but  it  waisi  8(!ated  at  Hoca. 
'  the  bar  that  the  referee  had  signed  what  he  possibly  meant  to  be  a 

<  report,  at  a  time  when  he  waa  ju>t  iiware  that  the  original  pursuer 

<  was  dead.     If  it  be  so,  he  will  delete  or  recal  that  signature,  and 

<  give  the  pursuer  now  sisted  an  opportunity  of  being  heard,  and 

*  proceed  according  to  |umjpf .  t^ .  \    vv    m 

*  As  to  the  reference  falling  altogether  by  the  demise  of  the  first 

<  pillM#rviter6'9.  no  case,  and  the  Lord  Ordinary  ca^^i^^iff^ver 

<  any  prindpla  on  which  such  a  plea  can  be  maintained. 

<  the  case  out  of  court.    On  the.  contrary,  it  is  a  step  of  the  pro- 

<  cess, — an  act  of  Court  /  ^Ai^  no^diffipihin  principle  from  any 

*  other  remit  oonsented  to  by  tlie  parties.  If  two  parties  concur  in 
^^^,ttaiiPiM»e,wmfit)  M>  a  jiofpm  i9i,  ^UU,  it  cannot  >e  pj^d^t^^ 
'  tbatctthii  Jie«ail  faibi  by  the. death  of  09?  of  them^  His  r^pre^en- 
Sfisliv^  iA4b^-pfH)0(^.J98!tM^es.  up  tl^.pr^ceps  as  he  finda  it»  ^  An  a 
^  JttdibtakffeCsra9<Ba  it  ja*,nat  t|^<^  referee  who  dadden ;  be  mer^  re- 
^ImNB^  which. i«^a}iobe  is  «iapow?r^d^l9^  do^  tnd  the  Courty^  ^f?y9ee« 

*  ing  what  his  views  are,  adopts  them  if  be  procee^edT  ^rf ecti}V«  as 
'  it  does  in  the  case  of  any  other  remit  in  which  both  parties  con- 

^  euned.  If  this  wcurM^il  A%ofp^fVi.wd.  if  tbe  4ei^b  fif.-^.f^^f^  e^  ^ ,  ^ 
S  tegiWiadfAlf (r J  M^^rfHc^  .c)ieip^  ^ VAn  tb^  jtfrpwinff^  party  niiist  be 
^^vai^  ^»l^,th%l^ivro^.()ie,)jefwHM;werQ.tp  insiiM;  ff^,  j)f  pcp^dlgg- 
<.;llsii>nidibe  rexyf^mu  ifipii^^,CQiuUl  only  ^ifter,upf^fij^q)f||pa^^^ 
^-rfadjmii»€»»fe,  u^ef ^tW.fMcjtba^.tb^  de^itfak  qf  Qi^^,(j^cfn  n^lu 
4tmake^illfile)«t»$y»e4|ndjdf|bill  ^ef«^  ,1  P^^lljl  i^ilfpu|i^)^ 

*  tinguish  judicial  references.*  .  f.,.,  >     1.  ^^  y^.^  ^fi^,  1  , 

gvotedt  «f!di«(;)w(jilMi>b4(W«<»i..a  jvdii7ial^refej:epce..aad  a  rf^^^^y 
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VPMffWS^  %ioM»mf  i?Iiich  fidk  by  die  dtaUi  ^  mj  4»f  tbefMntiia  Mfi^milK 
^^%^>^    i(  jdll^Tel^  ^o  claiaae  binding  bei»  and  reproMotativeadv^^^Aflll 

5jJ5J^*^  ^M«*,^|i€.pa«ie«  make  tbe  referee  tbe  j«df«^  wbo  lOtftenillitecgitiil 

Burns.  ^o^wH  fat  f;o,jiid{p&  in  die  cause ;  and  in  thia.revpeettai  jtidieW>r«fefeii4e 
4^^^^  ''^^'A  A  Yemit  to  persons  of  skilly  wWk  the  ^CofMUiaay  fiiMk9 
wUkottt  tbe  consent  of  parties,  while  a  judicial  refersWa  eaUmiXblNt 
oiade  without  that  consent.  rrit.-.ty 

'    ' .  f  ■    I.  '  •    .^o.1^•fe 

Opinion  of  jjord  President. — I  have  no  wish  to  bear  the  eounseb  ^  t|iliidt» 

.  fender.     I  think  the  case  is  quite  clean  ^>^  .i  Si{    rj^.- 

Lord  Gillies. — This  is  nothing  but  a  temic  by* tbe  puttiec^.^^and 
i^ujire^.tbe  Court  to  interpone  its  authocity ;  so  ihatoa  |QdieM  re* 
ference  is  4iet  merely  a  refereaoe  by  a  party,  batit  is  Als^'ft  refe- 
rence by  tbe  Court.  I  agree  with  the  interlocutor  of  tbe  Lord 
Ordinary.  .  »  .     « 

Lord  President, — To  be  sure ;  and  the  lady  just  comes  back  into 
Court  and  takes  up  tbe  case  as  she  finds  it. 

Lord  Mackenzie,^^!  am  of  the  same  opinion.     In  the  case  of  an 
ordinary  voluntary  submission,  it  most  unquestionably  falls  by  tbe 
death  of  one  of  the  parties.     That,  is  stated  to  be  the  law  in  our 
books,  and  there  are  many  cases  in  which  it  has  been  so  found, 
unless,  indeed,  there  be  a  clause  specially  applicable  to,  and  bind- 
ing the  heirs  and  representatives.      But  a  judicial  reference  is 
in  a  diiFerent  situation.     Take,  for  example,  the  reference  as  to 
the  price  in  a  sale :  it  cannot  be  held  to  fail  by  the  death  of  one 
of  the  parties,  and  why  ?  Just  because  the  reference  is  so  mixed 
up  in  a  transaction  that  affects  a  variety  of  parties,  and  leads  to  an 
almost  necessary  implication,  that  it  was  intended  to  be  applicable 
•to  the  case  of  heirs.     In  short,  it  naturally  affects  the  interest  of 
the  heirs ;  and  so  here  there  is  a  reference  id  a  process  whieh«oe- 
<^essarily  affects  heirs,  for  it  must  affect  them  in  one  way  or^^oother, 
as  they  are  interested  in  the  result.     It  is  just  like  any  other^step 
«f  pfo^sS)  and  to  have  effect  given  to  it  till  tbe  process  Sef mimites. 
in  s^prt,  a  judicial  reference  is  just  like  any  other  remit^.>to.4\man 
i)f  skill*  ^  The  referer,  in  truth,  merely  consents  to  the  remit.ef  the 
.  "whole  ca^e  by  the  judge,  which  remit  is  the  mandate  totbewferee, 
a^j(l  baa  tbe  authority  of  the  Court  interponed  to  it  to  give  it  il^ect 
It  is  tbe  mandate  of  the  Court,  and  does  not  become  void.HWi  the 
death  of  ooe  of  the  parties,  for  the  parties  do  not  grant  .the  ^mandate. 
It  was  stated  from  the  bar,  generally,  that  all  submissions \|(sll  on 
the  de^th  of  one  of  the  parties,  unlesstbere  is  a  clause  bindia|f\heiis 
and  representatives.     I  am  not,  however,  thoroughly  satisfied^'  that 

^^  when,  even  a  submission  is  entered  into  with  regard  to  ^a^aabject 


ry    < 


.\ 


MNtfll  «l»-  4f4}iUiylfiilili!^o(r  'iHi^e^<ttk««^  ni*  ^'4IM-idI^fH^  Opinion  of 

to  go  into  this  question,  although  I  thintt<,3«b'HR6(V<'^''^^°^''^ 
stated,  that  it  might  well  be  maintained  that  such  a  submission 
tMNrid iiM» itdic ■<  Th#t>M««bt;'  bi*«iWv«y,  %'ri<c)esrVilto^^^¥%^ee 
with  the  interlocutor  of  the  Vi^f^mrfC-'^  '*^i  ^l""!^  *     nsBnal 

^tted to'tlltf'eiil^ttses-^f "thtf  di^iHi(Mu'4dHIfe ^l^llHAilei'^"^^^^ 

•.f  1. '  •:•••  ,j.      •■  •      1  ■   -I  ■ «   -i  .!•<.-';   I       iiiiuO  •iiit  vd  a'>a'ji 

Leid  Ordioarr,  CoeUmnt.  Act.  !>.  ilf'J^etff,  iV.  G.  BtlL  Alt  J^MmjlbiU. 

iV!  Clerk.  ,  I   ...  L        -        '\ 


)o  noIniqO 


•  • .   '  .• 


.1 


•    t 


'•/ 1  I' 


'X    I    '  >  -I-   <    ,:7  v^.:rTrcKn>.  ^nftt'iulov  Y^finibio 
.-  ^'  '1-    I       -••  *. '..'I  j.'j  U»  *5nf>  lo  AwAi 

'N<K  CXV.  . «:  '.^         .11  i'      ^"^-^•iW*J9rA^fe»."' 

•ADAM  CHAiSTI^E'  ANtf  t0T^««88*>>iJicq  ^tl^  io 

^ '     RO¥^AL  BANK  or- SC!i©+t"Am«^^^^ 

»rAT.'i6«»,   U,  «4;^A^PAiiEV*r*Hlfh^V^PXif<*NteHffi2^e^^ 

'  fi^  a  dki]^;  in  ibcmtity  vf  a  eaa^i^edii,  'Vi  ^^WSkst^^iS  cS^^^^AJt^n 
^etnr^y  tbketkdy,  in itddtHoH W ^Hiif^l^dB^iMM  ^IffrtfSSi^ )Bid 

'    partners  vk^ iiifift at propiiiff&r, 'n^ere ^honbfycd to' i^  ftdttl;  mid 
^    tJMMn  a  y^r  after  the  dehtk  6f  tHafp^ikyr^'^k  "i^^SPb^^llkd 

•  4tdv(mce  bg  the  banky^  whereby  the  eldest  ioA-'a^^/fl^r^nf  ne^of 
the  deeeakedparmetfsmwey^dd^the  stiiri^^ifiSte^oHh^^iSi,  ^%^ 

»  fntMt  by  «  majority  ^th&  ^hoie" KMrii^M  Tfthi'ihPiS^mes 
■    mrtj  ^  the  eh^S^n^tanefes}  the^ff^ii^ 
^ipmrtnsts  ^drtot  hm  i^tnM  b^'mfM^fiy^'m^mfphT^^'-'^'^^at 

•  beiny  so,  the  conveyance  theretyfby  his  san^  within  a  year  after  his 
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nn^v^aB. 


Othen  V. 


deeUhi  u>a»^ntdl  and  vaidy  vnder  ii(9  teomd  brtatck\<^ ^tmL  .li&filf 
o,  24,  prdhibUing  dkpoMiwM  by  apparent  heian  id  the  prgiUM 
(^thsir  aneestar*9  creditors,  and  that  this  enaetmeai  abibnnqutibf 
against  dispositians  in  favour  of  one  or  more  4^  iksxamcoMfyn^^i^r^ 
ditors  thenueheSf  as  of  the  heir^e  own  cre^titers*  3«  iThM  'tht 
company  uHis  diseolved  by  the  death  of  the  partmef^  andas  ^ibtd 
date,  toithout  any  notification  to  the  public  er  to  customers^  nolt^ 
tmiksianding  the  terms  of  a  special  proviso  w  the  artikios  ^^m* 
partnery,  regulaiii^  the  uUereste  ofpartLse^  <  igo^e9f!eAofihe'di^a& 
<  of  etny  partner •  4.  That  thejirst  band  ami  disposttian  :in  eeen* 
rity  teas  not  a  continuing  guarantee^  but  ceased  t^  be^fimdvf 
credk  to  the  company  on  the  demih  of  die  paHnsr^  by  tho  cjmye 
m  the  company  whieh  then  took  place  :  And,  b^  Tke^  ^^xkstA^ 
credit  having  been  operated  upon  subsequentiy  to  tie  d^dth'df  the 
partner,  in  the  same  manner  and  under  thesamejfitm  asirfeTe^  ^and 
the  account  being  kept  by  the  bank  as  a  ccmttmums  aaedunt^  'aafa* 
ktnee  standing  against  the  compasiy  at  the  date  ef  the'  paaimer*e 
death  was  extinguished  by  subsequent  paynmnte  made'ty-ASistiti' 
vidng  partners,  and  could  not  be  again  reared  up  in  eonsefumeftiijf 
later  drafts  upon  it  to  a  greater  amount •  Opinion  of  muffori^  ef 
whole  Court,  that  if  the  estate  had  been  held  in  tnist  fm<pimidm' 
pony,  the  conveyance  by  the  apparent  heir  would  not' have  been 
struck  at  by  statute  1661,  c»  24,  though  the  trust  was  bdeni»  " 


i 


Namtive.  Th£  kite  Mr  Tliomas  Allan  of  LauristOQ  wen  a  paitnef-of  ibe 
Banking  Company  which  carried  on  bilaineaa  in  -fidiiibtti^li  iindier 
Ibe  fim  of  Robert  AUbd  and  Son.  Tke  parloetB  ef  -thisoompall^ 
woretiriginaUy  Mr  Tbomas  Allan,  and  bis  fethesa  Mr  Robert  Ai^p 
senior,  who  latterly  aaaumed  as  a  partaec  Mr  Aleaander' Wight  $ 
and  on  Mr  Robert  AUan'a  death  i»  1SL8,  tbe  bdsinesaiittur  carried 
dB  by^Measra  Tbomaa  Allan  and  Wight,  und^rlhe  aaaK^jfaoni.  -■ 

In  1812,  a  oash-^credit  to  the  extent  of  L.8000  waa  g^antedjfaff 
tb<i  ^cfiapany  to  a  Mr  DaWd  JBetaon^  Meaart  Ajideraoo  and  Wik 
kiaa,  London^  being  hia  cauttonefs ;  and  ift  fiurthflraaeiirity,  Mr  Betoon 
gcAAted  to  the  company  a  bond. and  dispoeition  in  aecjuritgrofrer-th^ 
landa  of  Gampae  in  the  comity  of  Fife.  Thia  dlapoaition,  on  wfaiok 
inleftflseat  followed,  waa  in  favour  of  Robert  Allan  and  TbaauB 
Atlao,  the  partnors  of  the  company,  and  tihe.surritror  and  ld§  heirs, 
as  trustees  isr  the  ^company.  The  account  opaoed  in>  ihe-ooaaH 
fany'sllooka,  of  thi6  operatiiiils  on  tbe  easfa^-caedit^  v^bi  the  name  of 
*  DavidBetsoa  and  Anderson  and  WilktnBi'  Mr  Betson  kariogbeed 
seqoertrated,  under  tke  baokniptiacty  in  lftl4,.tlie  janda  of  Cakafiw 
were  sold  in  1816,  at  tka  price  of  L.7O0O^  to  Mt  Faaneia  y^nMt, 
W.  S*  who  doeiared  that  |ie  bad  mada  tbe  piirabns  fol*  Mr  Tiwooaa 
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AUalri,  to'whoiA  they  #ere  disponed,  on^lstNovdmber  and  2d  De-  I7ttay  1839. 
ceikiber  1820,  by  the  trmtee  en  Mr  BetscHi's  sequestrated  estate,  wi  th    ^"^^v"*^ 
eeasentcf«  in^^ritjr  of  the  ooinniissioDers,  and  of  Mr  WalkeT.   The  ^Jhwl**^ 
ttispoBitiaB  narrated  ih«  security  in  favour  of  Ilobert  Allan  and  Son,  aoydl  BMk. 
and  tbat  there  wasdne  on  the  cash-^aecount  for  which  it  was  granted  ^r.    [j^^ 
L.8d87 :  a  2  8,  with  interest  from  1 6 tb  July  1 8 1 9,  on  account  of  which 
jtba  oreditotv  therein  were  entitled  to  draw  the  full  price  6t  the 
land^  wkidi  had  accordingly  been  paid  by  Mr  Thomas  Alkui  to 
Ilobert  Alitti  and  San,  as  the  receipt  thereof  was  acknowledged  by 
tlieBi,  in  a  disposldon-  and  assignation  of  the  security  in  their  favour, 
l^raated  by  Mr  TfaomaB  Allan,  as  survtving  trustee  for  the  oom- 
ffKOff  tft'liifnself  as  an  Individnal  and  the  purchaser  of  the  lands* 
for  the  purpose  of  fortifying  bis  thle  to  tiiem;  upon  which  nana- 
live  Mr  BetsfR»^»truiAee  dkcbarged  Mr  Thomas  Allan  of  the  price 
of  the  lands,  and  dispmied  them  to  him.     The  dispoailion  and  assig- 
nation tO'tbe^aecoifty  was  granted  on  13th -December  1820,  under 
a  Teaerviitka  to  the  company  to  claim  the  balance  of  the  debt  firom 
Mr.Batson's  persona)  eflects.    Mr  Allan  took  infeftment  on  the 
disposition  to  the  lands,  but  not  on  the  disposition  and  assignation 
to  the  sfeortty.    > 

■^'Tbepnce  of  the  lands  was  not  paid  by  Mr  Allan  to  the  com- 
pany* The  acooont  of  the  debt  to  the  full  amount  was  eontiatted 
in  theooBpany's  books^  in-  the  naine  of  ^  David  Benson  and  An- 
*  derson  and  Wilkins '  as  formerly,  credit  being  given  for  the  pro- 
ociedaof  aandry  biUs  byiAodersdn  and  Wilkins  till  1  Itb  Nliveniibclr 
iSSiOi  dr^hnn*  there  remained  a  babnce  doe  to  the  ooupaay  btUMM 
lOaijf  which' Wl«  of  that  datt  transfefredto  the  debit  of  an  aoeooiil 
opWedm^die  o&mpany'a  bobks,  under  the  titloof  <  Estate  oC  Osmpse, 
f  ni^  DralfiinDUile/ *  In  ndaking  this  transference,^  thi^  balance 
waaatatedtorbe  the  <  real  iMist  of  Campse  at  this  datew'  This  ao^ 
oount'WSia'OOBtimied,  under  the  same  title,  dorii^  the  whole  pevied 
of^tbe^ndatenooof'thecompany,  there  being  btougfat  to  the  credit  of 
a  thk  teut»reoeived  from  the  estate^  and  to  its  debit  the  outhiy coa^ 
oeeted  Wilh  4lic(  estate,  and  die  expense  of  the  title  in  Mr  Allan^s 
petsoni  "wisfa  progressive  Jntevest  on  the  accoanu  It  was  babmeed 
abotidliyy  and  the  balanoe  entered  tof  the  oredit  of  the  eooqiaa/e  stock 
jaoMU year's  baUnOe  sheet,  under  the ' titio of  *  Estate  of  Gampsei' 
/^ibi  )6i2i,  Mr  AUan  acquired  the. estate  of  Lauristoniin  the  aeigb«> 
bouchood  of :  Bdiab9rg^4  The  negociatioos  for  the  porohase  oom* 
inenoed  in  1698^;  and  were  oosdiieted  by  Mr  Allan  binhself '-as  iac 
htt^dwnivntaKk^  .Th^'.misnves  of  safe  wei^)  iii  Ua  own *iiiUne,<  in 
whpck  dlio  ailidgafiba  as  to  the  vaUiiity  ^  the'  title  was  eoodttotpdi- 
Tlyh  jdik4)eskioa  bfi  khe  lands  wa^  to  Mr  Allan  individniiUy,  on  which 
koimi^dd  it  Crown  cfamter,  aiid  wasdnlyinfeft  lluifeoow    He  was 
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ffiiBfi^Pl  ^itWAlecl  ava  freeholder  in  the  eoonty  of  EcttaAiurifb  /aolkr  iris>ift- 


V^^I^'F    /eflijli^;'  teammged  an  excambion  of  pan^f  the  landsy  aa  pro- 
OiherW^"'^'  p^i^^'Wifb  an  adjoining ' proprietor,  and  aettd  and  c«nn»|tofiJed 


UmB,^^  sb^^MdH^  fte  absolute  property  of  the  ^tatev  He  made  emummm 
^^^^jij^^Tibi^  iiif brdtttttf^tirtft  on  it,  and  large  additiona  to  the  mansioo^boaie, 
WHlcb,  ^ben  llnisheH,  he  occupied  with  hia  family* 
'^litfO^tober  1628,  an  account  was  opened  in  the  oompnDy'a-bosla, 
ntJS^r  the'tMIe  of  ^  Estate  of  Lauriston,  near  Edinbufghi'  The  pisee 
dF'ilffr  lands,  which  was  L.26,000,  was  pronded  for  by  the  ftttdd 
<jr'ttae'camj)any ;  and  the  money  necessiiry  for  Mr  Aifaw's  impMrte* 
nienur  whs  also  famished  by  them.  In  this  acconnt  the  price'  woA 
^J^^ses  of  the  sale  were  debited,  and  also  payments  made  on  ae- 
cbUift  >)f' oatlay  at  Laoriston.  In  August  1625,  two  other  aecounca 
w^re  opened  in  the  company's  books,  the  one  entitled,  ^  Improve* 
cements  at  Lauriston,'  and  the  other,  *  Expenses  atLauiistott;'  the 
foroi^  bfrlng  charged  with  all  sums  paid  by  the  company  of.  ibe 
nature  of  improvements,  and  the  latter  with  payments  for  fumintrf^ 
savants*  wages,  taxes,  &c.  These  two  acconnta  were  sniDoaUy 
balanced,-  the  balance  of  the  improvement  account  being  catrtedub 
the  debit  of  the  ^  Estate  of  Lauriston,'  and  that  of  tbe  axpeakea 
fieceuot  to  the  debit  of  the  account  of  *  Thoinaa  Alias**  :^liffi«9»« 
tate  account  was  also  debited  with  public  and  parochial.  b«fd#ttfl^ 
imioFance,  &c«  and  with  progressive  interest  stated  aminaUy,;and 
it  was  credited  with  the  sums  annually  received  for  rents;  'bat>'k>6 
iiecottnt  was  taken  of  the  rents  of  the  house  and  garden  oecufliBd 
byMr  AlhUi.  In  the  annual- balance-sheets  of  thecompanyvitfae 
^•fistate  of  Laiif  istOB '  was  regnlarly  inserted  as  pael  of  their  atbfi^ 


J 
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aiecoMingto  the  balance  of  the  estate  account  of  each  yeant 

'fn-'Angust  1^1,  Mr  Robert  Allan  junior,  eldest  son  of:  Mr 
llibmaaiAUan,  Was  assumed  as  a  partner  of  the  banking  compmy, 
ChiSiteming  a^new  company  under  the  original  firm,  in  which  the 
Hitereats  4df  the  sevpral  partners  were  fixed,  on  the  footing  that  Mr 
Thanas  Allan  was  to  have  one*half,  and  Messrs  Alexander  Wigbt 
and^Rebeat  AiHan  each  one-tfourth  share.  Articles;  ef  agreement 
were  drawn  up  and  signed,  by  a  dause  in  which  it  was  stipdhted, 
^dimtidE^ilnBtonsbe  taken  as  Thomas  Allan's  own*  speculation,,  he 
^jpaying  the  firm  three  per  cent,  interest  upon  the  cos^  and  wpon 
<:«llnfeii8<or4nay'bB  laid  out  upon  the  said  property/  Itwavalso 
pacitiied,^  12^/i^  That  in  the  event  of  tbe  death  of  i^y  partner^ihia 
^hesrsrsfahU  ndt  be  entitled  to  examine  the  books  of  the  company; 

*  bttditheiBurvilrDrB  shall  make  up  a  statement  of  the  deoeased^ac* 

*  oothftt,i'Muniing.up  to  tbe  first  balance  after  the  decease,  andr^ 
>testsahei8anm<  by  their  signatures^  or  oath  if  required  |  and'sach 
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•  predoda  any  rightto  further  exdmiootion  by  th»  J|pin|'ortat)|ffffi)S  ^^^^ 
In  Mareb  1882,  the  company  obtained  from  tbe  Mk^tmf^^Ti  oSe^  tf?^'$ 


cnedk  to  the  extent  of  L.fiA,000,  and  in  addition  Ixk  tbe  iAUgfiAojo^ 
thta  granted  by  the  partners,  binding  themselves  a«  a  noi^pa^fmf);  Niimlij^ 
as  individuals,  Mr  Thomas  Allan  disponed  to  tbe  dofeptji/Brff  tfl^ 
esftiteof  Jjanroton,  in  secority  of  their  advances,  und^s.t;^?  Wjffal 
oaoditions  of  eash*«redib  bonds.  Mr  Thomat  Allan  di^d  M  fl^tb 
Ssfftember  1833,  but  the  business  continued  to  be  carried  oni  b^l^he 
•99viivjng  pavtners  •  under  tbe  same  firm.  Shortly  after  blfi  fpttmi^i^ 
<ieftth«-Mr  Koberl:  Allan  made  up  titles  to,  and  whs  infeftMottbo 
estates  of  Lanrtston  and  Campse^  At  the  date  of  Mr  Tbomoe 
AHao^. death  tbe  debt  due  by  the  company  to  the  defenders  on  tha 
caeis^-cr«dit  mras  L.8800 ;  and  on  31st  December  thereafter,  the  date 
of  the  fimtanmial  bahmce  of  the  company's  accountsafter  Mr  Thomas 
Allan's  decease,  the  debt  stood  at  L.6765 :  12 :  L  The  credit  waa 
operated  upon  in  the  same  manner,  and  under  the  same  account  in 
the  defienders'  books,  after  Mr  Thomas  Allan's  deatb,  as  previously. 
At  29tb  July  1834,  the  balance  against  the  company  was  tedueed 
lo  Lf.400,  exclusive  of  interest;  and  during  the  intermediate  period»' 
it  was  averred  by  tlie  pursuers,  that,  at  least  at  one  date,  theve  vao 
nxr  bfedance  at  ail  against  the  company. 

>  In  Jaly  1834,  the  company  applied  to  and  obtained  from-^itho' 
liefenders  an  additional  advance  of  L.22,000  over  and  above  iht 
earii^crcilit,  in  security  cS  which  an  heritable  bond,  and  bond  Af 
corroboration  and  disposition  in  security,  was  granted,  b^ing  JUIide^ 
applieable  to  the  sums  already  advanced,  or  to  be  advanced. on >^|0^ 
cash-credit,  which  was  thereby  agreed  to  be  continued^  aawteU'Ol 
to  the  new  loan ;  and  in  addition  to  the  personal  obligation  'nndbr- 
taken  by  the  partners,  as  individuals,  Mr  Robert  Allan  dnponedCi 
the  defenders,  under  tbe  usual  conditions,  the  lands  of  Lasiiistoii 
and  the  lands  of  Campse,  in  security  of  the  sum  of  L.fiS|fiMi'iiiH 
otaotly  advanced  and  paid  to  tbe  company,  and  also  Jn  aeonriK^ 
and  in  farthev  corroboration  of  the  former  bond  for  Che  eaoU*<tfe6itb 
On  tUs  bond  the  defenders  were  infeft.  «r-   •>'    • 

The  sum  of  L.22,000  advanced  to  Robert  Allan  and  Sbn^Hai 
immediately  paid  in  by  them  to  the  credit  of  the  casb-axnxmqt^ 
They  stopped  paymient  in  the  end  of  August,  and  were  aequestiEiftod 
under 'the  Bankrupt  Act  on  2d  September  following.  TheOeMtof 
the  operations  on  the  cash-credit,  conjoined  with  tbe  advamie-^f 
L.22,000,  was  to  leave  the  company,  at  the  date  of  their'fidllisre,' 
debttm  to  the  defenders  in  the  snm  of  L*42,000,  exclusive >oli<in- 
lerest  -  Mr  Robert  Christie,  accountant,  was  chosen -trndBeft'oii 
the  sequestrated  estates  both  of  Robert  Allan  and  Son  and  of  the 
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CM0ii«  «»i 
Others  v. 
lUynl  Bdik 

Narrmtif«»' 


17  May  183%  indiridiial  piftiiem ;  aiid  on  6tb  October  1884,  a  ^ci^eet'bfittijM!- 
eetite  wat  pvoaoadced  in  his  favour,  a^  t)rasiee,  iif  i{ib%iflMb''6f 
LaBriaton  aad  Cani|Ma« 

The  punaertj  ^bo  are  either  ereditorft  of  Mr  Thomai  Allanf^lm 
individual^  or  of  the  banking  company  of  Robert  AHan  and  Sbh'pre- 
^ous  (o  Mr  Tbomas  Allan's  death,  and  of  hitti  as  a  partm^  tberedf, 
with  the  conearrepce  of  Mr  Christie^  the  trustee  on  ^e  seqoestlat^d 
estates,  brought  the  present  actioni  for  reducing  th^  bond  UlA  Uis- 
position.in  security  of  July  1884  as  null  and  Toid,  !ft  teii&i  dPille 
proffiaion  of  stat.  1661,  c«  fi4,  against  an  heir  nrnkhig  aifdlotitary 
disposition  of  his  ancestor's  estate,  to  the  prejudice  of  the  klfbel^Ps 
eftditors,  before  a  full  year  had  elapsed"  after  the  ancestdt^s'c^fh; 
and  also  fisr  declaring  that  the  debt  due  to  the  defenden^,*ilnd^ 
di«  first  bond  and  disposition  of  March  1882,  at  Mr  TfaoiMs  ARkn's 
deaths  had  boon  paid  up,  and  that  the  lands  thereby  conveyed  Vere 
no  longer  burdened  therewith. 


Defendcift* 

PICM. 


In  defence,  it  was  pleaded  that  the  estates  of  Labttstbtiiisud 
Ganipae  were  not  the  property  of  Mr  Thomas  AUaii'  asanriiMR^- 
dmli  but  the  property  of  the  company  of  Robert  Allan  and  Son, 
and  iicld  by  him  as  their  trustee,  in  which  case  ther^  weri^  plainly 
no  gnmnds  for  the  redudive  or  declaratory  coAclosions  bf  tlie  ac*- 
tlan.  And,  even  on  the  assumption  that  these  estates  were"l&e 
ptivate  property  of  Mr  Tbomas  AHan,  the  security  in  'ipieSQon 
could  not  be  challenged  under  stat*  1601,  because  k  was  not  nksde 
ta  th6  prgndice  of  his  credit6r8,  but  was  in  feet  granted  in  fiiYOur 
el  eseditors  of  his,  the  money  raised  on  it  being  pdd  to  tlie  tMh- 
pany,  who  were  such  creditors,  and  appropriated  to  the  extincti6n 
of  debts  for  which  he  was  responsible,  and  also  becaase  Stat  iMl 
was  not  intended  to  avail  creditors  of  the  ancestor  in  aby  Mttpeti* 
tion  inter  se«  In  any  view  of  the  case  the  security  was  efi^ctual 
to  cover  the  debt  due  at  Mr  Thomas  Allan's  deadi,  ts  it  did  not 
depend  on  his  life,  but  was  framed  to  continue  after  his  dealth ;  aid 
there  was  no  dissolution  of  the  company  by  his  death,  nor  any  diing 
to  limit  the  application  of  the  security  by  the  defenders  t6^trdttSH> 
tieas jiremas  thereto.  '^^   ' 


Lord  Ordi* 
Mote. 


.  The  Lord  Ordinary  repelled  the  defences' agaifMt  tfaV-'f^uiidVe 
and  klechratery  cfondnsbns  of  the  summons,  and  d^ceh^^A  iMmhi 
bf  those ^enckrsiona^  finding  the  defenders  liableln  ^itffeAitek.^^'''VL\n 
Lordship  added  the  annexed  note :  ...;...  i*.  /  Jr. s  .• 

Vhie. — <  Under  the  reductive  concluilioa, '  Ae  fibfd^^^di)M^y 
<  thinks  it  clear  that  Campse  and  Lduristoa  tansf  bis"  dtf flHdciKil  iss 
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karing;  be^a  the ,  propcrtjr  of  Thomaa  Allan  indicidiiaUyw     Be  t7<MayJ839. 
«tQod,«8  the  '9ole  «jvo«r  oo  the  titlet  and  ftn  the  record :  «a4  al*  ^  .  /•-^ 
though  his  having  obtained  or  taken  the  money  of  bis  parteeta  tb  otbem  v». 
^k^  the  purcbaves.  caused  accounts  to  be  opened  rbetweeo  ihem  R4)E»liB«ok«; 
and  ^lase  esti^tes,  these  aoeounts  do  not  contradict  the  tkles^  but^     nmT 
oil  t^  contraryy  in  some  respects  confirm  them.     So  that,  faow^ 
.ayer  Jthc;  company  ipight  have  compelled  him  to  pledge  or  scUtbe 
^Itiltaa  in  order  to  pay  their  advances  for  the  origioal  prioea»  if 
they  bad  clanned  them  as  their  own  during  hit  lifet  thia'wool^ 
have  been  a  demand  in  which  they  would  have  had  im>  .tigh*;to 
snccccd. 

<  If  this  be  assumed  to  be  the  fiicty  the  question,  how  Car  the  cfe« 
iHtors  of  Thomas  Allan,  who  dealt  on  the  faith  of  his  appamat 
ownersbipt  are  liable  to  be  affected  by  any  latent  equities  to  wfaidi 
he  may  have  been  subject,  does  not  arise.    He  was  not  m  this 
situation  of  a  trustee,  but  in  that  of  an  absolute  owner,  liable  to 
no  such  equities*     And,  if  so,  the  Lord  Ordinary  holds  that  the 
disposition  of  his  property  to  the  defenders  by  his  sony  within  a 
year  after  his  death,  was  an  infringement  of  the  act  1661,  e»  24 
Xbe  defeodcrs  say  that  this  disposition  was  granted  to  one'  of  hii 
cr^Uors,  and  that  this  excludes  the  statute.    The  Lord  Ordinary 
differs  both  aa  to  this  view  of  the  fact  and  of  the  law.     Tbta  dis- 
position was  not  to  a  creditor  of  Thomas  Allan,  but  to  the  defend- 
ers^  who  once  wer^,  but  who  had  ceased  to  be  his  creditor*    On 
th^  security  of  this  convejrance,  the  defenders,  no  doubt,  made 
lul]v;anceS|  which  went  to  the  house  kept  by  the  surviving  partners, 
and  this  house  was  a  creditor  of  Thomas  Allan.   But  the  advances 
were  not  made,  nor  meant  to  be  made  to  the  house  in  its  charac^ 
ter.  of  a  creditor  of  Thomas  Allan  ;  and  the  son,  in  disponing  the 
estates  in  security,  bad  no  view  but  to  raise  funds  for  the  use  of 
bis  own  company.    Even  assuming,  therefore,  that  the  debt  due 
by  Thomas  Allan  was  de  facto  diminished  exactly  according  to 
the  amount  of  these  advances,  (which,  however,  was  not  ike  case^) 
this  use  to  which  the  borrowers  chose  to  turn  their  loan  cannot 
^Iter  the  legal  character  of  the  original  transaction. 
<  But  even  although  the  arrangement  had  bean  all  along  iiileaded 
as  a  pure  bona  fide  conveyance  of  the  estate,  in  order  to  raise 
funds  for  the  direct  payment  of  one  of  Thomas  AUan^s  credilors, 
still  it  wpuld  have  been  struck  at  by  the  act    At  leas^  the'  Lord 
Ordinary  can  discover  no  authority  or  principle  for  boMiqg  that 
that  valuable  statute,  which  forbids  an  beir  to  affect  bis  prcdccea- 
sor^f  estate  within  a  year  after  his  deaths  to  the  prejudice  oi^  the 
pred^p^ffor's  creditors,  can  be  held  to  be  complifui  lyith.by  the 
heir^s  giving  it  all  away  to  a  single  creditor  of  the  ancestor.     It 
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is  true  that  a 'separation  of  the  ancestor's  creditors  froni  those  of 
the  heir,  and  not  any  distribution  between  the  former,  ioter  se, 
forms  the  chief  description  of  the  general  object  of  the  act  Bui 
the  result  is  an  enaetment,  declaringi  that  ^  no  right  or  disposidon 
'  made  by  the  said  apparent  heir'  shall  be  lawful,  ^  in  no  far  as  it 
*  may  prejudge  his  predecessor's  creditors.'  Can  it  be  saiid  that 
these  creditors,  as  a  body,  are  not  prejudged  by  a  conveyance  of 
the  whole  property  by  the  heir  to  a  favoured  creditor,  as,  f6?  ex* 
ample,  to  a  company  of  which  he  himself  is  a  partner? 

*  The  main  declaratory  conclusion — which  is,  that  the  debt  diie 
by  Thomas  Allan  under  a  prior  bond  was  paid  before  the  secoed 
one  was  granted  by  the  son — requires  that  it  should  be  fixed  tirhe- 
ther,  in  consequence  of  the  death  of  Thomas  Allan,  on  12th  Sep^^ 
tember  1833,  the  .company  to  which  he  belonged  was  dissolve<^, 
either  then  or  at  the  uext  balance  on  3 1st  December  thereafter* 
The  Lord  Ordinary  holds,  that  there  is  nothing  in  the  12th  clause 
of  their  <  notes  of  agreement'  which  excludes  the  operation  of  the 
established  rule,  that  the  death  of  a  partner  dissolves  a  company. 
The  settlement  with  that  partner's  heirs  is  declared  to  be  delayed 
till  the  next  balance;  but,  quoad  the  public,  the  usual  result  h 
allowed  to  take  place.  And  if  the  partnership  was  dissolved  by 
Thomas  Allan's  death,  the  defenders  do  not  and  cannot  pretend 
that  they  required  notice  of  it. 

*  If  this  shall  be  held  to  be  the  correct  view,  the  principles  of  th^ 
case  of.  Devaynes  v.  Noble,  1  Merivale^  530,  as  explained  by  Mr 
Bell,  vol.  ii.  p.  638,  apply  here.  And  if  they  do,  it  was  agreed 
at  the  debate  that  the  balance  due  by  Thomas  Allan  to  tlie  de*- 
fenders,  under  the  first  bond,  was  all  paid  prior  to  granting  the 
second  one,' 


The  defenders  having  reclaimed^  cases  were  ordered  by  the  Court. 
A  remit  was  also  made  to,  and  a  report  given  io  by  Mr  Donald 
Lindsay,  accountant,  with  regard  to  the  evidence  afforded  by  the 
books  and  other  documents  of  the  banking-'house  of  Robert  Allan 
and  Son,  as  to  the  actual  right  of  property  in  the  lands  of  Campjne 
and  Lauriston.  Thereafter  the  cases  were  appointed  to  be  revised, 
in  order  to  be  laid  before  the  whole  Court,  and  queries  prepared  to 
"be  submitted  to  them.  .    -  i^ 


Pureuers* 
Fleas. 


Pleaded  by  the  pursuers — I.  Assuming  that  Mr  Thomas'  Allan 
hel()  the  estates  of  Lauriston  and  Campse  in  trust  for  the  company 
of  I^obert  Allan  aixd  Son,  still  the  feudal  titles  oki  the  recorji).  being 
absolute  in  his  person,  the  pursuers  cannot  be  affected  by  that  trust. 
They  are  in  the  situation  of  creditors  adjudgers,  under  the  decree 
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of  adjadication  in  favour  of  the  trustee  io  the  sequestration,  which  17  May  183P. 
being  within  three  yeara  of  Mr  Thomas  Allan's  death,  operates  asv  ^^^J^ 
an  adjadication  for  behoof  of  the  creditors  of  the  ancestor  as  weH  otb^nv.  .  . 
as  of  the  heir;  Bennet,  15th  June  1826,  affirmed  on  appeal,  15th  Hoy^A^Bwk. 
Jan*  1829,  3  JV.  ^  S.  499.  Where  a  party  appears  on  the  face  of  Punuer^* 
the  records  as  proprietor,  the  law  regards  the  real  right  to  be  vested  ^^** 
in  his  person,  to  the  effect  of  rendering  valid  all  transmissions  of  the 
property  from  that  person  to  third  parties,  whether  made  voluntari- 
ly or  by  the  act  of  the  law,  and  of  preventing  such  transmissions 
bf  ing  impugned  at  the  instance  even  of  the  true  proprietor,  whose 
right  )ias  been  latent,  and  who  has  only  the  remedy  of  a  mere  per- 
sonal claim  against  the  party  vested  with  the  property.  This  doc- 
trine has  been  long  settled  in  the  case  of  purchasers,  and  also  in  that 
of  heritable  creditors  lending  money  and  taking  a  voluntary  dispo- 
sition in  security.  And  though  formerly  a  different  rule  seems  to 
bave  prevailed  with  regard  to  creditors  adjudgers,  who  were  held 
to  take  the  property  tantum  et  tale  as  it  stood  in  their  debtor,  it 
may  now  be  considered  that  this  has  been  departed  from  by  a  series 
of  authorities,  and  that  adjudgers  do  not  stand  in  a  different  posi- 
tion from  purchasers  or  heritable  creditors  by  bond  ;  1  BelFs  Com. 
282,  et  seq. ;  Workman  v.  Crawford,  20th  Nov.  1672,  Mar.  10,208 ; 
M'Cnbbins  v.  Ferguson,  20th  July  1715,  Mor.  10,215;  Mitchell 
V.  Ferguson,  13th  Feb.  1781,  Mor.  10,296,  Hailes,  ISO  ;  Thomson 
9,  Douglas,  Heron  and  Co.  15th  Nov.  1786,  Mor.  10,229,  BaiUs^ 
1002 ;  Russell  v.  Creditors  of  Ross,  31st  Jan.  1792,  Mor.  10,300  ; 
BeWs  Cases,  166;  Creditors  of  Kerse,  Mor.  10,269;  Wylie  i?. 
Duncan,  1803;  Mansfield  v.  Walker's  Trustees,  2dth  June  1833. 
These  cases  establish  that  adjudging  creditors  are  not  affected  by 
any  personal  limitation  of  the  real  right  vested  in  their  debtor,  with 
the  exception  of  the  special  case  of  his  having  made  tip  the  absolute 
jUtlea  fraudulently,  whereby  vitium  reale  existed  in  his  right.  In 
this  case  there  is  no  question  of  fraud.  The  whole  real  right  in  the 
estates  was  vested  in  Mr  Thomas  Allan,  with  consent  of  the  bank- 
ing company,  leaving  nothing  remaining  with  themselves  but  th^ 
mere  personal  right  to  demand  a  conveyance  or  accounting.  Hence, 
the  pursuers  are  entitled  to  insist,  that  these  e^tates.shall  be  dealt 
with. aft  Mr  Allan's  private  property,  so  that,  if  the  bond  of  July 
1834>  would  have  been  reducible  if  there  had  been  no  trust,  it 
nust  be  equally  so,  though  it  should  be  held  that  there  was  a  latent 
trust  in  Mr  Allan. 

2.  There  is  no  sufficient  evidence  to, establish  tlie  existence  of 
jBuch  a  tru9t)  but,  on  the  contrary,  it  is  clear  that  Campse  and  Lan* 
jiston  were  the  private  property  of  Mr  Allan .  The  defenders  them- 
aelres,  in  their  transactions  with  the  company,  dealt  with  them  on 
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173^9.1839.  tbtttf  fimtiuii^TQeemringttiid  seoarityiof  4Uae»Mteft;afliMr  Mkm%i$' 

8.  The  estates  beiog'>heId  Mr  Allan^4«difi4iial  fra^tt|rJ«tito 
be  dealt  with  as  such,  the  bond  of  Jnly'1884  was  niiU;  and  void-hy 
BtBt»  I66I5C.  24>  whetliet  the  defeodera^doe  ati^.cbte  creditors 
el  Mr  Allan  or  not»  In  ^rder.  tO''  nake.oufe  tliat*^!^^  aM  kis  cvedi- 
tors,  the  defenders  aiake  two'asanBiptipiw.  Tbe^  first  isj^.^int  the 
company  of  Robert  AUan  and  Son  vere.Mr  TIioma9.iAUon'e  csre- 
ditoss  to  a  much  greater  aqoodnt  than  the  teims  advanced  tinder  tbe 
hood  in  Tespeet  of  tbe  prices  of  tbe»  estates,  and  the  fuoda  fJaidovt 
foK  carrying  on  the  improvement  at  Latiriatom  Bui  it^iii  T$0t 
fOnougfa  to  say  merely  that  the  defenders,  paid  the  oioneyrto  the 
company,  to  give  the  former. any  |tfeteno6;  to  call  tbemseivca  Mr 
Ailan'a  creditors :  they  sfaomid  also  have  averred  that  the  money  iVias 
applied  .by  the  company  in  exiincdon  of  the  dejbii  da^*  to  tkem  fay 
Mr  AllaOr  Tbe  other  assumption  made  by  the  defendtes  is  ineno- 
aisteitt  with  tliis  one,  viz«  that  the  money  advanced. bj^  tbem'^vtas 
applied  by  the  company  in  paying,  not  bib  own  debt  to  tbe  odQupasqry 
but  debts  of  the  company  for  wkich  Mr  Allan  was  bound*  Botriitis 
18  denied  by  the  pursuers ;  and  in  fact  tbe  aaoney  was  rceeian^d  by 
Mr  Robert  Allan  and  Son  to  meet  ihcir  own  exigenciesi  ^nd.p^id 
away  for  tbe  ordinary  daily  business  of  the  concern.  Ki^M^.^f 
tkese  assumptions,  evea  if  oorreot,  wooU  be  a  roundtabooti^ttrAy 
of  establishing  the  defenders  to  be  credttors  of  Mr  Allan,  fjbe  an- 
cestor ;  and  if  they  are  merbly  credttora  of  the  beir,  they  haye*4(ip- 
lessedly  no  ease  on  the  statnte.  But,  at  basi,  the  convey ai»ceoui 
thein  £ivour  wonld  be  one  made  within  the  year  to  ode  oreditcir 
of  tbe  ancestor^  to  the  prejudice  of  the  rest  Now  ibe  ataUite,  ap- 
plies direclly.to  such  a  case,  which  is  contrary  both  to  tbe  IcUerpf 
itt  *  that -no  right  or  disposition  made  by  tbe  said  af^^iMmmdheir, 
^  an  so  far  as  may  prejudge  his  predecessor's  credilorsi  shall  be  vf^id, 
<  unless' it  be  made  and  granted  a  full  year  of  the  defunct^s  d^fOk-f 
md  also  to  it3  spirit^  which  woald  be  violated  by  a  cbnycyMc%iK»  a 
ibtoarite  creditor  of  the  dcfanot  within  the  year,  e<|iiaUy*  wi(bftM  ^ 
8!  eredUor  of  tht  heir  himself.  It  is  true  that  Mr  Sffikioe-  lays  dliwn 
ato  c(>po9itc  ride;  but  tbe  case  nefored  to  by  him  (r^t|^^M^fm^{ ^ 
SMppioriiQg  his  proposition,  BallendcBit^iMunsay,  Mitrob^  lAtl&t.Afi'r. 
j9tI7S»  will  be  founds  on  examinatioa,  to  hawe  \mn  mi^k^  Jby.iiJkpi ; 
set  tb«t  tbe  rale  be  gives  stands  onf  bis  'own  mutblkrily  iilf9#«  ijwbtob 
I  .must  giveaway  when  opposed  both  to  tbe  words  and^ntl^WlPiillilB 
enactipenU  Aocordingiy,  Ml  Bcdl  «;(preasea  greMi  ji}oi)bt  ^M  tt^ 
soundness  of  Mi!  Emkine's  role ;  2  Com.  98&  See  (ajl#9j«A^p^iik$. 
BallQQdeti,  Mav^.  Ii68^,  2  JSntm^ Sup*,9Bi  '  Mmtk^h^  Uit;^^^ 
be  b^ld  that  l^auriston  and  Campsc  wete.  tho^pcop«»1iy,of  tb<ft\foip- 
pany,  and  that  they  were  entitled  to  insist  on  effect  being  given  to 
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lAe  HM^  elflU  m  Mr  Tb^duw  Alkm^  by  the  agveeneat  vf  li8dJ»  17  M»^'1839. 
was  to  huTe  one- half  share  of  the  company  stock,  to  Iht  extent  .of  ^H^'^!^^ 
oife^h^ii  tbc»e  estates  were  hb  pnmte  ptoperty,  and,  as  sacfa,  sub-  others  v, 
j*<lt  ^  ikm  ppofisions  of  the  aet  166 1 .  Boy^^i^l^. 

'4i  The'  oempaDy  of  Rob^t  Allan  and  Son  was  dissolired  by  the  Punuerft' 
deMh  0^  Mr  Thomas  Allan,  on  12th  September  1888.     The  death  P^*'^'' 
0f  a  partner  dissolves  a  partcership  without  the  necmity  of  any 
notice  to  the  WRsrld  or  the  oustomers  of  the  company ;  5tetr,  i.  16. 
5 ;  jBVi*.  iii  a  85 f  ^  BetPs  Cam.  684,  689;  Aitken  and  Co.,  re- 
versed on  appeal,  3d  March  I769I*    The  provision  in  the  12th  clanse 
of  the  agreement  of  1834  eouM  have  no  effect  in  fixing  a  diffeveat 
rule  from  the  generaft  one.    So  far  from  operating  a  eontinuanee 
of  the  company,  it  impKes  that  it  was  to  be  dissolved  by  the  death 
ef  a  partner^  by  making  a  provision  for  what  is  to  take  place  after 
lliat  shall  hare  kapf»ened,  whieh  declares  plainly  tliat  the  represen- 
tatives of  the  deceased  partner  shall  not  be  partners.     The  respon- 
sibilities of  die  representatives  of  Mr  Thomas  Allan  to  the  deJendevs, 
QBidertbe  first  bond  of  March  1882,  terminated  by  the  dissolution  of  the 
company,  afid  tbe  estate  of  Lanristoo  could  no  longer  be  held  asa  secu- 
rity fbirsobseqaent  advances.    Atallevents,  such  responflfibilhiesand 
tequrity  eeased  at  81st  December  1888,  being  the  date  of  tbe  fisst 
bakmee  of  tbe  books  of  Robert  Allan  and  Son  after  Mr  Thomas 
>lian*a  death*     But,  aoeoidiog  to  the  state  of  the  cash-acceant  with 
Che  defenders,  any  bidaoce  existing  at  either  of  these  dates  was 
wiped  eff  by  subeequMit  payments  made  by  the  new  company ;  and 
confessedly,  at  the  date  of  the  second  bond  of  July  1834,  there  was 
only  a- balance  of  L.400.    Now,  according  to  the  principles  laid 
*d6w»itt  Ae  English  cases  of  Devaynes,  which  are  ef  acknowiedg^ed 
aoihorlty  in  our  law,  these  payments  most  be  imputed  to  the  first 
items' oil'  the  debit  side  of  the  account  with  tbe  defenders.     ^  la*  a 
'  banking  accoBBt,*  to  use  ^  words  of  Sir  William  Grant,  in  de- 
cidiligf  tbe  case  of  Devaynes,  <  where  all  the  sums  paid  in  form  one 
'  Mended  fund,  the  parts  of  which  have  no  longer  any  distinct  exis- 
*  tence,  there  is  no  room  for  any  other  appropriatioR  then  that  wbieh 
^'itttseiC  from  the  order  in  whieh  the  seoeipts  and  paymeals  take 
^ phMM^  idnd'are  carried  iatothe accoont.'-^^ Presumedly,  iffs  die 
<  sem' AfSl  paid  in  that  ia  first  drawn  out.    It  is  the  fitet  item  e»;tbe 
«iM>i|fSido  of  the  aceouas  that  is  discharged  or  redubsd  by  the  first 
'•Afkfia  iftrtbe  ^OHddit  side/  The  deeision  in  Devaynes  would  dios  en- 
lMei<tbe  poMMVs  to  look  only  to  die  eredftt  side  6t  the  «ccoont^  aofd 
^  ilMst  otiali  tte  eums  piad  in  being  first  applied  to  tbe  b^dance 
en  ttli'di^trsiieiirst  arinng^  vis.  that  at  the  disfitolution  of  the  com- 
pany; Devftfneoa.  NoMe,  1  MetwaU^  589;  Clayton  v.  Devaynes, 
'4i'jlf»4^dfe,40^  ^Bdfi  €^.  G9»i    But  even  iookiag  (oboth^ides 


.-'I  •• 
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Othtfs^^     Q    -y.j*,,  •!    •-  ■  :.   ■...»     ..-.      .1.,'    :.  .'.  i^      !.'.,-•.       y/.'    1      T  '.  '  1   'il  V*.T 

^*C^9i^(i  Atictii  tiyai!,^r^QvMeiiceaSbrdodibytlwc0Q!ipafiy'l»^^^ 

.HfMm  bft  Sample  4)Er  lauristim  wiis  (koqni9odiOfi>e^4;tii:lb^.ipi9r>- 
«>a  of  M|3  Tixomas  Allan'  d»  Uii  individaal  |mqae9&y(;*4Hitb9th(a6lAMWli 
/^etet^holdhjribim  in  trusty  or  forfbttboofiiof :>tlic  iooqiipy:  i9f  cBoh^rt 
'AihtocfcadiSof^  aofd-sabjecsfeto  their dJfl|B08itidi]^fd<mBtt#^dwf^iod 
«9fobifttledllii '  b  '  ■'  •' •   -••■■  ;r  •(' j  ..   -v   r  noi?- 'lo,- :n  nij 

iiiu&.7lMdiiiB  LaiirUtin  and  Campae  jtvifaanps  Jbi6eilal]naloi^i«iD0ih 
fttpy>  propeityi  *  tlie  act  1 66 1  «^n  iia«6(.^D0 ^maiuiffirf  irf  iftpfiHGaliMli  tw 
tfaft  QMfte.''>  A  ooiiveyaiic9Bnof  them  by  tfi&iu0ic'«f  ^Ibaitrmtec^  aatibg 
ttbdeo  tiw^eatne  truat  as  had  been  vefiaaed  in  bb anteiitoe;  jn-taccw- 
tiiy  foiipayiDeBt.ofcoiDpany!8<i}ebte^  18  a«r&fr|roBi*i>Qtf)g!aiildieilar 
Mondo^ubctfifffludifle  of  tfareaDceBtor^.«fedifaDr%'liiaif4'mwfglteifMn> 
aik{idrfid:a8'the>  fairest  abd  tiioat  ju8l'ap|ttQpiia(iani0f'!fha':9ulQ^<:U 
ihabiOstM  be  madd.  *  And^  it  ia^  itt  f dia  for  the-  pttxsndtfi)  t#i>0QMl 
btayeaMirely^ dliat  ihey  were  at  leait.Mc'AUlinfB  jpiiMeii^i^^tiY 
te  tfae-eziieiDt  bf  bne^ialf,  as  udafaaDeof  thb  ^omptojr  pfffpetaty^jcMW 
iHTiaal  asiA6  as  his,  unMss  ihefe  hact  been  airi«vpliia»'rbfter4>il^!»i)^Mf 
aildebtBi.  .&>  aifio  is  the  law^if  lateat  ti^mtb  tAtal^r  NpsliidadriiM^ 
whataT^ritbat  may  be  id  tbdraae  ef  adjaiitgittgioredk4ia#  (os^lt^faie^ 
tbedefl^dera  are  net  prepared  to  adMti;febat*;tlrere.dia»lb»0tiia]|y 
timg  like  a  deadr  aad  oniformoecrorGie  of  deabioniy>itoc{ftlB«>effMl 
of'pJi|oiDg  tfa^nnon-theaane  fbotn^^wilh  pa/ties  )«rJtofibai9e^Mi0we4 
viealdghe^)  far.  the  bond  aa^<)Mpo0itiontkK(lbe^)4^fbfid0jf9itelo«iir 
91118 ) exBCQled  and^piit  «|hm>fecatd:bef«&e;MyndJli9eiiteii4aaiilmfib 
•aMyiidkatiJOn  grBnl3edi»'favbiiro£ltbciitinHiedii^^didrailq^ 

8.  Assuming  the  estates  to  have  been  Mr  AllaMspfir^peftteofBtK 
]M*ty)  tbey  wcse.'sb  mdy  uiwkr'ag  pbligaatoiioDPcliia lpartfetoi(>a^the 
prioey-  and  ralie«e^di9  ooiiip«B]r^BM'^|tbelr>  adoranoas^itffid  baisMB 
dieteby'deibltar'to  the  cooipatiy  fov'fcitMni'&anladBi^bl^gniaiscihaii 
te88<  «iciiD8t^ly  rwsed-  on  the  aaaarhyof  tbei^&tetesl;F.i|flilrt:teo«i^ 

saiabdioii  titiiaotiidiy  iweivdd-  by'ibernv'^lia^ttpaiisaQtibo  OMUlolfhe 
iaiAr«8(ibwre  been  Sn  pt-e^ibeJef  «Deealoi^iJcfed^tenip  iii^]&*itl^ 
9ieir»tliaiif»tfak«  tbal  die  statate  was  tinien'Bed^<lio|iotai|^MiO0£M^ 
Uieioubp^thhwi  of  evedicocsbfaba  fa^rbiiftiidib  to  ra^bMeftrafilt 
aMde^^ong^  tbe^  oreditoraof'lSieaiitfMfMsi  ^^Sveahofia^/uM^  iM 
n»(itiiO'db^Ciof  ikelaelv  nor  <gan'tbe  oikiehfdiDgvakoHa  ofiil  bfc ja^ 
tttirpreUA  J«a(  atrik^  agaJast  li  pteferende'^^rkntad^aiaim  jpadiauUir 
erkiifor  of  tbe'iineteaiar^    Thiarjs  the  f)fbiiiidn>  ofif£aiini|«iB{)v4aii 
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•«miiic»4ng''tttimi tbfe  «lac«lA,  JiLa  102.  T&e  d#»i«Mm  tii^^H^  nw^HSOD. 
ktftddii^ j^efeireii  t» by^faliiiv  it  not nwintaiiied  to  bea diititoet  ftUthok  ^[^"^^ 
rity  in  favour  of  his  opinion,  though  it  contains  nothing  that  ex-  ou^Jpi^j^ 
pHefiUyvftontradictti  it^  ibufikqkiiilr  tothedettberatemapn^riii^iiich  K^&Ml 
i^jbsk'Y^cdilftti^d't^'fiipini^  comoieii^g  wilib  a  stttiemiaiia:  «li4h%  D^fy^^^^^^ 
«Mfpii»(iMeof4b6'li«giblBtiifein'tfaeoaft^  Pleas.    '  '' 

tM(»dditorb<ff  theabeestpp  before. these  ct  tbeheirv  arid  tbdHie 
)i«iladiii^  the  oonvdqu^nce,  *  thet,  therefore^  the  act  ought  ho«<li^ 
■^iie  si  iiittrprpted^  us  eith^  ta  make  the  condition  «f  the  andettoi^ 
^^re^it'vM^ovsey  or  those  df  the  heir'^S' creditors  better  tha»<befaftf/ 
the  conclusion  at  which  he  arrives  seems  fully  justified  by'the'reaiotia 
k#iia^gi#env^9ek,  eoming firamsuch an anthority^  ave belker  than 
a.  thMsand'fieifciBionBaf  doubtful  import.  More^ier,  in  npiM|  ot^mf 
octet  iaiCitiVtiouftl '  writers  is  the  remotest  bint  givetf  of  tbe^Mto 
beh^jbtecidedtto  opeeate  aa  a  genoral  inhibitieoy'  iii>fayo«b  o6(4be 
whol^bodyiof<tbe  ancestor's  creditors,  so;a8  to  restiaiii  ^hei  l{*cr 
fiWB  ^^Mwii^  within  the  y«ar  -to  any  xme  of  their  fiunpbctr  ;^jSimi% 
11;  tSl.fi9?')ii.  6.  1«;  m  8^  16;  ^nkt.  Hi.  5.  67;  MatkauXeiOkSi 
(M^'Siraf;- d94<;  Dirbitmj  Voce  Creditors' of  iht  Deftmeii  Tb^'essitad* 
Y>f  «^  4!baltefigiB  ^odei^  ther  asl^  is  (hat  the  cotiveyanpe:okiiUeagiid 
iwaa  to  tbc)  prejudiqeof  the  aooestor'a  creditors.  But  Amce^ymk  9* 
pitc^iidiae  totthembytherconveyaote  to  the  defenders.'!.  Mr/i'knnHi 
Aikib^Mflbriftghia life;  ctold  aever lianre refused,  at dserequeridoMia 
fwrtnevSi'^o  seit'or  gtant^aciirides  fer  their  beneiit;irandlif^hi8'liai«( 
aifter'ittS'death,  pnM^eeded  tat  do  the  very  act  wliiab;  he  might Ihavid 
bsM"  ceiApis}le4>tsai'd»  In  his  4ifetime»'  a)t  idea «f  prejudiced  Ij^smb 
i^iMteiiy'^exdladM.r  'Ao4  the  {t^rances  received  by  the  i^iophpyi 
to  thiiliraelual'a^pedpmauon^-wctretifiplied'to  tbe  payi|vsdtiof<deblB 
inbHrmA^  beH^vt^Mv  (AUaHfa'deathjtfaereliy  riiqninisfaii^t  iiBrat<Jtbe 
4hil6i  o&tbf  iirilutie^  tbetKOiauiii  for  which  be  and  hisiinduskbiaii^itafea 
were^reepofisibie*  '  •..<.</     f; 

4((iMo<dissqlation«of*tka  coilipa»y  Utak  pkoe  by.dM^dealih  pAMf 
(Mbfii^  b^Aho'tfontralBt  oC  ^ciop^tnery  evijdeiitly  coot^iipiated  swkf 
uilStittUiflniotds  aa.abould  ttot  be  liable itotbe  affestoibyitbvDijdeallt 
D^oarpitf  tbe<partB0r%  botJSbouid  leave  the  bo^Bese.te'b&oaotinffBil 
iridMmt^dkan^&hBtlieipaEseiii  dfehe  swvigor%  i^nAeiritifftmmlc.Jhik 
M  befimti  nOfhia^it  «aa<qaiteiedmpetent  to^linovldfiM  landut  maMmm 
liyiitfae^'liSib  ohmtd  of Jtke  agseemeot  of  l;cidl%  ,lhfMikmih»i\iA 
4M3>nibsi8|ed"ter»thel>efiBot  of  ooveiing  the  ^efmideiwr  bdflrailMrsoa 
thk^1l|alMin9llit  to  the  omipaoyv  as  .wtadl4tot>a8)befeae{tk0r{dfuitbitf 
Mr  Attom^'^hsba^diB^o^x  fayiftftthed^she-oonfMiDy^frr  iriieser»bfi|i«o6lhe 
^eM  mk»  aUosfodi  ^onditke  sciatirky  f^mnd,  i^etttainef^lheilaowi 
iilMeiiaa^  mS^timsMufoiiom^  idvef  if  Ursboiild  1^ WSUseeA^lMriths 
c«hpa|if(iM(^ifitended  by  the  agieeifaent^if'  he>.-disieltedt(afil4ikO 
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17  May  \9S9.  date  of  the  first  aBnual  balanqe^  beeatisd'iiM.diQMiotUtf  tmrnever 
^^^V"*^  notified  to  the  defendera,  either  by  feguUir  fowxri  adtorlMemtDt  or 
^^env!^  Otherwise^  so  as  to  be  eapable  of  affecftiug  their  interoaliu  Atadl 
Royfii  Bank,  events,  and  graoting  that  a  dissolutata  of  tbe  compMiy  iorit  pbce 
De^ndera*  ^^  ^^  ^^  afieot  tb€  defendi»-s,  either  at  Mr  AUaii'ii  dfatb*  or^t  Slat 
meas.  Deeenibbec  thereafter,  the  p^rincifde  of  the  eaae  of  Detayoea  o^not 

apply.to  the  defenders.     This  was  not  the  caaeof  adqioftt-acoovHity 
depending  on  the  personal  credit  of  the  paviy  in  whose *hai}da  the 
defKMit  was  soadot  but  of  voluntary  paymenla  made  by  a>baak  on  h 
cash-credit,  the  basis  of  the  operations  being  a  special  tangibteavtu- 
rtty,  to  which  both  parties  looked  throng*boiit  the  wUrfie'^itAirse  of 
their  dealings*     The  pursuers  maintain  that  any  advanees  made  to 
the  new  company  were  not  covered  by  tbe  aeeurtty  grasled  for 
the  old  coaftpany's  operations,  wfaUe  at  the  «ait»e  time  the  ^ywnftf 
ofithe  new  company  must  be  held  to  have  extingaished  the  balance 
tlmt  was  due  by  the  old  at  the  period  of  ita  diseeiutio»«    Bnt  it 
was  on  the  -  faith  of  the  subsistence  of  the  fisst  aeciuity  Ant  the 
aeoouftt  was  kept  in  the  defenders'  books  as  one  aciMMint'    .Unlese 
it  is  to  be  held  to  have  been  kept  under  and  covered  by  this  eeda- 
rttyi  it  cannot  be  regarded  as  one  unbroken  aad  continuous  teeord 
of  debt  and  credit ;  and  it  is  only  on  the  suppoaitloli  of  aueh  40iiti- 
nuity  that  Devaynes'  case  could  be  applicable.     If,  again,  the  pur- 
'  suera  refuse  to  admit  such  continuity,  by  holding  that  thefe'Weiv^o 
distinct  companies,  then  tbe  defenders  muat  now  be  allowed' to  to* 
model  their  account,  to  the  effect  of  dra#ing'the4ine  between  the 
povnt  where  the  operations  on  the  first  bond- terminated,  and  that 
where  they  commenced  on  a  new  footing,  and  witbdiSerent  panics^ 
so  as  to  leave  any  balance  due  upon  the  old  eoaipany's  account  in 
the  same  situation  as  at  the  time  when  iu  dissotutioik'may  be^hehl 
to  have  takei^  place,  with  the  first  Imnd  remaining  in  forcer  as  a  aeca* 
rity  for  such  balance,  with  irtterest.  •  '-' 

The  queries,  as  adjusted,  were  as  follow: 
*  Qv^y  1*  Whether,  keeping  in  view  the -€tBte  of'Aie:  fiauAd 

<  (Sties,  the  evidence  afforded  by  the  eompaay'e  lioohs^afad  o^nr 
*•  documents,  and  the  conduct  of  t3ie  partiea  ywuaBy,  tha  eal&leB 
"^of  Oampbtf  and  LaoriatDn,  oneitfaEet  of  thettt,^werefurtiniied>.tand 
*  vested  in  the  person  of  Thomas  Allan,  as  his  ownia^Mduubptil- 
^perty?  Or,  whether  they  were  held^by  hita  initrnat^  or<iifiiHbe- 
^lioof  of  the  company  of  Robert  Allan  and  Son,  or  aufcje^t^^  iheir 
^  dispOiitian  down  t»  the  period  of  hia  deatb?  -  .  x.  ^ 

^i.  Aasumulg  the  said  estates,  or  either  of  them,  to  faave-kaisn 

<  vesflied  in  Thotnaa  Allan  in  trust,  or  lor  behoof  ofjtbe  cotepmy^ier 
^subject*  to' their  disposition^**  la- the- tend  tind  disjftoritioifvin'ifeda* 
^  rity,  of  2Mi  Jttly  1834>  under  dl  the  circtfmstaticesappeliriag'on 
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<die>Teinrcltfaitftki«:j>iM€9SV'i«^bibt<i  {ft  wlMrienv  iarf^rt^ftfid^f  iTMnyl^aoL 
^ifn^prntfytiimikt  ^etatii  jftiiip^  vedudbfe  uodef  ibeadt  I66I;,  as  a    ^*^"*'' 
«i6»ilreyaate^gi8nte(l:  bf  ^  bafh  wMlJi  y^ttr  dud  'day  of  tkr  ancet^  otfc^n'l^^  • 

<  ttiv'a  deailh,;asc|  1»  the  piigaidMle  of  tbe^ attetoter^g  ^Mitort  ?  Royd  Bamk. 
If  4  9.  AisiiaUi^'  the'  eddcstates,  or  either  of  tbemj  to  have  b^n  Def^r«* 

^theiprivat^prapettyvf' Thomas  Allan  m  an  individnal)  or  to  hav6  Pleas. 
SbtaoBW  80  bgrany mdigeqaeAt^arratigement  or  oonteyanoe  in  hit 

<  Avoofv^It  tbe'aaid  lH>D4of  SOth  JFaty  1684^  trithteferenoo  to  the 
^oiiirhotedtoaosflUmwB  of 'th^  eaae^  t«du<»ble  as  aftov^,  under  tho  aioC 

f  .<Dij' Wfadkbir,  aildlMP^iri^at^jeteiiti  the  bond  ofmth  March  1882, 
«t>f edbainod  ia  fofeoe  {bib  ajoondhitinggifamai^  and^secociCy  o?«r  the 
*'abtiC0ofiLaAffiBtaii^  to  coVer  advances,  or  any  balanoe  ^Ine  upon 
^^duorecu  made^  byMdie  defeddefa  to  tho^NMiipany  «f  iUfc^t  Allan 
t>aiid  iSbn^  at ^d"  after  Thoniaa  Alho's  death,  and  d^#n  to  the  date 
^iofoibe  finai' aeiqaettration  of  the.  coaipany^-^or  if  it  did  not  sofe^ 
^ttfain>1n  fMmef  at  what  period  did  it  oease  to  operalte  as  a  continue 
^i%g  gfuardntee-aad  secoriiy  orer  the  estate  of  Lanriston :  and  ^i$he* 
c-^htM  t&e^bidahoev  if  any,  that  may  have  been  dae  whfen  the  said 
^'tRMd  eeasod  so  ta  eferate  as  aforesaid,  was  paid,  er  wholly  or  par- 

<  ^tifllly 'lewtingoished  aaltoequentiy  ? 


"^ 


'  "Ob  the'fiii^t  qujostioii  all  the  consulted  Judges,  with  the  esoep* 
thvF:e£  Jjefd.'jCooittgphaae,  were  of  opinion  that  the  estates  of  Laur 
siitonaMi  ^Jampse  wejre  the.prspetty  of  Mr  Allan  as  an  iadividiial* 
iiiIDh'  the.othcii  qneaiionS  Xordl  Monaretff  retasned  the  following 
i^>iiiiofy/whieh.wte  Adopted  by  Lard9  GUUes  and  tjfgffrey, 
.V  QiiiPff  IL-'^T'hsi  question,  aeeips  to  assume  hypothetieally  tbe  opinion  of 
phukt.tb  whiob  ibhe  third  jqaery  taste  partioubirly  rehites,  aiaoiely>  Consulted 
thal2th9;stRtute  Ky^J^iib  £4,  ]aeffeci;aal.to.annul  the  booldand  dis-    "  ^^* 
position  in  security  of  29th  July  1884,  en  the  e«ppositiesi' that  the 
estates,  or  either  of  thenr^  .did^rtand/in  tfae.pecsan  of  Mr  Thomas 
'AAUat  aalhidiipEiiate'ptiDpeiity.  •  And^l*jiindefstaiid  theqoestjon  to 
kaprntt  tfaas'Jtu|aSry^adiptfaer,  suppdsiag  the  statute, to  be  Jipplienble 
sSiSlMt  cdse,  'itamppliseatioBr  would  bejezctsded,  if.^lliit  estates^  or 
ieithdr>eif''thwn,'w«r^Jifiid  to  hate  heen  vested  ia  Mr^Alfainiia  trust 
fas{tl»?bowi|pQny?  »  :i  '  .t  '       :  1.    1    .  •  ;j'.;.w 

-9c]itr)iBinri(ientithatillnS  qaetsfcien  will'he;eatieeli)».Sop^eded>.if{it 
-ahdU  dIeJheMk'tbitl  both  tetates  wenfe4beiprbpertgir;afiJ^;Allai)uiirft^ 
vidually.  But,  in  orttcb]loi:eadiaustltfaejqutrfli0O8UDaK>farhHliishf<jipt- 
mioAcPoC  ithel  qoBsdd&dJssfd^eS' ane  laskad^^^k  msjsfaL.ncBDfesflil'y  to 
vmefnaqube  tflieisidooi3if>och6tic;^ttyv  notisiUistBaidii]^'theijo|kioiDn 
-abotet  isxp^^sed^  *  ^  kmi  wishioali  ea&efiogi  <  iatq  -de taM^  Lano  o|ii  epi- 
rmiaavehaf^iifitehdsU  b«heid  ihat(theeata(e8iofiOarii)^knd«Lfauo 


0Ri^ajKi8S9JarUtoaR«e68e>t»dly'the|)rQ|ierD)r  of  Ifae.eonipairy  ef.  AahMtt):^akMd 

'r^|^'^v*|^  ^  fittb^^iid^otily  jraBlfidfisTiioipaa  AUuk  as  in  trmt  fofithit  twf  iriy, 

QthMV.''-'^  ^>iuniii^  eilibeDof  tkom  wavaoy  liie,8kitoCe  (bunded- «a  wnalitjftaitiiat 

R^|mvs)i.  /tol»iit  i>e<Btlxigether  inat)pli^bley  4o  affect  the  vaHilky-.oftbetlioiMl 

o*A^jf^\(jfi    udd.dttpotteioa  in  seciurity  to  wfaiob  the  questidn  reblfaj    £*er^«if 

cMtAM^  j^Hkpx'iAtatjt  mm  held  in  trust  for  the  €oinpany,Mt]iejbfir.o£'(X'lioMa8 

"  ^*     '  0  AUanrtlM  imatee,  ingraating  that  bond  and  dispoaiiioii  in^seevriiy, 

(would-be  only  apply  tog  the  tr«rt*e«tale  4o  the  parpose  for  vdiieii  it 

'WHiieJily  and  fulfiUiag  the  special  duty  and  ^ligMtioii  ol  liit^iH 

neeator^'  Kjr  sakidg  the  estate  available  to  the  cooipany»  irbosa^ftfo- 

'{wbty*i4>itciiLy  «as«  >  And'  1  apprehendi  that  hovever  tho  Mlfte 

•ifaiyi.Be/ciooMnmi  in.Dlhevfespept?,  it  nover  couid  be.ioAeidadto 

'peoireail' the  heir  fron  duly  impiemendng  the  ;€fusltob)igalb}lia;  to 

ivfaiefa  liSB  ancestor  was  liable  for  that  precise  'end*- 

-v! 'itjmay  be  right^  however,  here  to  observe)  thatthirre  ia  o^f^ies- 

^tion  laiaed  in  tbe -present  ease  npoti  any  of  the  other  baokHipM^ 

'tiitfea^'  or  upon  the  common  law«     And  therefore  it  appears^\tQ^4De 

'tiiattaigreat  deal  of  argoment,  attempted  to  besnataiiiedio^yNBttfe- 

'fl^idedoase-for  Christie  and  others,  by  reference  to  variouavellrkai0|vii 

^oasBBB^*  is  altogether  ioappUcable  to  tho  ease  «ow:^ before  )()he^6oilrt. 

dNo  Tqueation  is  or  could  be  raised,  as  in  the  OTWOt.of «  hanl^lw|fltoy 

iblilTfaQmo».Ailafi  hiding  this  estate  in  trusty  or  evi^n.as  iD^,Uiil  ^Hose 

olkft-bankkuptcy  of  Robert  AUan,  his  heir,  at  the  dMe.of 'lAi^}  b0nd 

liasidtliBpeaition  in  security^  or  within  any  atatutoty  tioteth^reaft?r ; 

jbedadeejoo  ;8uob  event  or  caseliaa  existed.     The  qaestioo^  iajfHily 

•a  ihertperuHar. statute  1661,  '  And  lam  decidedly  ofoptnioni»Uiat 

bshataot  never  couldt  oii  any  construction^  be  applied  to^.diaed  af 

.^fae  heir^by^  which  be  bona  iide  gaveaimple  implement  ofn  a^itl 

-«trtnbagrifiehlbadoSflod>«n'tbepenNto  of  his'anceator.  u 

on»(Qiir;ty.iiI.^^'hiB  cjueation^appeara  to  me  to  be  of  v€fy^etil»ka- 

^^poltaahef  and  to>be  atterided^withconsideffable  difficulty*:  .t.:...t^ 

oi  ^^fhrevtbe'Bict  *J€6i,'  o#fi4,  was  pasa^tbere  was  no  law  by.  whjeh 

~lbe(de6ditars*bf  an  ancestor  deceased  had  any  preferoiice  «ifet;tbe 

{)aiBdGtfifadfr.hi8\Ueiry  on  the  ettaita  which  bad  belonged*  to.i-hjai'aa* 

odeUtot^:  /TiM  estatbvbecoflshig  tbe  property  of  tbe  heir  was  opoil  to 

^'thaidiigsBiice  of  ail  aKke^  wifeboaCa^y  iimifeation  of  time^:  jubjttd  to 

the  bankrupt  laws  then  existing.     Neither  was  there  any  Ijswsnhieh 

i^roBfoKned  Cbe  hdr> from  granting  any  dispo»ition»  whether. within 

o:thma)Qiqa.delabeYandi'or.4»ot,  either  to  an  onerous  ^eiUtor  of  hiln- 

)^Ui^K>r4ir>ai»  onsnous  oreditos^.  tbe  aoceatovw    Andccektalnlgr' there 

'iiwdii  norhw,  which  roadered  itioeompaleot  for  aay  lOnh  .«ieditf>r 

iiqlitheiadceatop  to.  obtain  flnoaii  tho  bear  ta  dispositioi^  4^lhe^ia»SfOp- 

^tirat]D4ilr^in  pa^ibeatfof  Us^debt^iiotlAwr^ame^maanefi^s^i^^ 

«btiliaed  saak>a  de^ifnam.^^ai^cebtof  himself*]'  iTj^iMi^l^l 


t^twfwantoiis;  1rii«dief  ae<niM^  Cb^^iid 

ii;<{|fetiii{t|^«wrar  l»ibei)tOMbe>ifi0f^''iiei^68arytt»^BttciiditO'die  litaM    Otb^raj;.,  ^ 
hmiidtjiifUier  stetote;*  <  Tfae'enifctiiig^  wor^s'ln  all^psrtB  imifettasKeiy  9ff^RM^^- 
^be'teofasidatftd^wiih  tefepeadft  totlie  preftmUe,  in  vl>idirt^Fi?h/iir-  o^oj^^i^^ 
«'4te>ikA/JM»- md^«tti« /(niib  to  be.  feoneditd,  -are  acttiortb.   i^Ta  jddge  Cqpsi^t^/j 
ri^4imci^ither«6irei  i»f  ^the^ciiect  of  it,  the  vhol^  werdt  •agbtl]^4)e    "  ^^^'^' 
JtofaBtaatly  h%fom qdi.  >  Tbe  Efllatea  of  Pariiament^.  ^  taUng'intaiOon- 
'«iai<itiiatiattv  tbat'^pearafid  hdtvs,  jmaiediaitely  aft^r  ibdr  ipeede- 
-«>lifsa«»fk.'d«ath9': do  frequently  diepone*tlieir  €6fat8y  mt  wboleobsn 
^fiwl^  wipr^fHdim6ftikeirj^rideeem^8laufidcredimr9,  befofQrAbejr 
04  d^Nltii''eonniito.  their 'kiie^kdge^  or  before  they  can  4o  lawfiiMiii* 
.'t}gg||u^;agdinBt  'the.' saida  appearand  beirti^  and  wbMb  ^dispasiiBoqs 

<  the  said  appeateord  heiio  do  often  make  bofore  Ibey  hi  'iecVod 
-^iHf^iisiVkdmUtt^'^or  t^tbeneayi  bjf  eoUusion  ibey  suffix  tbetF^ptrhde- 
•^%cH>r^li erthtea ' to bd comprtsed  or  a<tjttriged fropitbem bwpaymeMt 
o«i^|/llf<^  oirpt  proper  dehU^r^al  or-iimniaty  withmit  ripest  tou'dmlr 
^"pf^min^i dreditar^ ;  and  hie  Majeety;  ooniiderUi^  bowijuitiitiia 
nr^thatf  eirefy  mai^'e  own  estate  dboidd  he  first  liable  to  his  atwifc'deht 
•^f before  the  debtsr'oetitracted  by  the  appearaad  hemr;  thereftHsbis 
'f>1!i|aJ4»aiyi  w^lthoonsent  foresaid,  declares  that,  tbe  ereditDcaiof(41ie 
9^itliB6M0t'sbatt  be*  preferred  to  the  creditoii  of  itbeia|)ptaQrBndllihir 
t^hi^  tMfet«ofMDg5>  acpio  the*  defuBOt's  estate,  pilsvidet)  always  that 
r  ^'ilki^liffhketM  ^iditors  do  diligence  against  tbe  appeaiHDfll  befa-^'MKl 
'{^^o 'rent 'estate  b^iongi«g  lotbe  defonet,  within  the  spaoe.«£ith90e 
^'tjj^eKtli^afaBr  the  defonet's  death :  And  bbcaose'Jt'W^re  modt  imi- 
)•  ^MsbnaUe  that  che  appearand  lieir,  when  he  isserrad  end  vetoailed 
<^ikw|r  aild  hrfeft  scf»pee^?«^  shoaU,  for  cbefuU  s|^e  of 'three  yeaka, 

<  be  bound  up  iiroBi  making  righto  and  alienatisltt'irf'  hbii^fedeaea- 
Aiidf^aiestiate;  ^ttnA  y&U^being  awMaaremonaU^  that  he  should  dil^one 

<  thereupon  .immii/jii£a^of'  sAortfy  aftei^hia  pr»deoetoiis's'>dcatbf|a 
*\^tfk^(^iidB ^  hisprubstiiistf^'a^dii^si  ^eibamigyeantandidii^  to 
'^diidiriM  wboiber-he  wiil^nt^'beisjor  no;  -lybsr^^^iit^is'hbseby^da- 
-«%ltii^4dv*  lliat  no  right! or  dl^positiliEn  oaMe  by  the  shid'apfaiinmd 
•^*  hottv  iav^oijffai*  cBi^rneiyjpt^iti^^  liii  pTfBdttaMf^»t'^edkiiis,  .shailube 
o<  |(idi^^:«nl0SB  it  be-itladttiihd'grattMiiwfuU  y«ahaf6eB!afai^&ittill's 
j'*4eat)hi''  "  1  .11  <  1  ■  .  .•.,..  N|fi/nfid  tjcij 
nil!  I#fia4>teene6d]ng(y'diiBi0oIt-to  4isisovep  jtiitfae  iiUiotefflao|»t>f 
-fbib  Maiote  that^stjfaflil'any'Othcs  obj^et  than'tOiaecnrdartprBferailce 
>to«iA^'<imditoiM>4tf  the  aneestOftx>v«0^'lUe'Kneea(9Dete  c8taite,i(agUiBst 
T(|ifh'>*tredltors  of  lhe?Asln(<Nn  oebers  tranaaeting  with .'bidQ/)if There 
'WttBtfU^o  Wttys  jfteiacioi)«A in  abd  pneaoMe,!^  which iChe-jbaiBfiii^iht 
'^i}ttUtii|iiappl|^eb»^«Mato»m}pai»^  tuM')de^  luQattiMs 
I  %)ii^ntitilii^Id)spUli4fa)tik  lolhojprgyafcavf  tUe7>iafdbrcdf»r'ijOHdiirdw : 
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ITIffay  1B5§.  Tbe  other  ynuB  hyxoUumefy  tufferin^  the  tttateito'be  yyndgulifiir. 

^^I^S/^*^    his  own  debt!,  witbofit  Yeapect  to  the pcedeeessoi'e  oi4iitotkf<.*Cvm' 

Otblra  v^^^     templatiiig  thfesetvso  taseu^  the  Legfisiettiire^  epcdaUy  btcame  it  is 

Royal  Bank,   just  that  everjT  man's  estate  ibonld  hejbvi  lUblefor  Idn^mm  deH-im^ 

OpiRion  of  f^^^  ^^  ^^^  ^f  ^^  ^^^  «inot8  generally^  <  that  the'ctedikort^oftkt 
Consulted  <  defunct  shall  be  frefemd  to  the  eren&tcn  of  Uteiopp^arand  lum  m  iiku 
*^"^s^'  <  aminff,'  &c.  oiMler  the  conditiod,  that  the  fartn&t  do  dBligedce^  witl^* . 

in  three  years.  This  prDvieion  secared  the  creditofs  ofi  the^anceiCor 
against  any  diUffeneeto  be  used  by  the  creditoia  of  die  Aeer  ;  aiid.iljfaas 
been  held,  theagfa  there  might  have  been  and  wasdouteon  tfae.word^ 
that  it  secured  theni  also,  if  Uieir  ditigenoe  were  «sed  viihia  -the 
three  years,  'agarnst  any  disposMon  to  a  dreditor  of  tbebsiri  even, 
though  granted  beyond  the  annus  detiberandi.  But  tbe  hct,  us  re^ 
gulating  the  first  point' referred  to  in  the  pteamble»  oa  tbe  narrafire 
that  it  woold  be  vnreatonalde  that  Ae  keirsboHld  be  tied  upfiiom 
dispotring  for  tbe  full  period  of  three  years»  and  yet  aareasiinahb 
afeo  that  he  should  dispone  immediately  or  skortfy  after>ibe  prede* 
eessor's  death,  m  pr^jntdice  of  his  predecessor's  creditore,  proiRidea  thai 
no  right  or  disposition  by  the  heir,  in  so  far  as  may  prefudge  his'pte* 
dffcessor^s  erediterSy  shall  be  valid,  unless  it  shall  be  mode  a  full  year 
after  the  predecessor's  death. 

The  natural  oonstruction  of  this  last  part  of  the  act  seems  to  be^ 
that  it  is  tbe  mode  of  giving  effect  to  the  fint  part  of  tbe^preamble* 
taken  in  connection  with  the  generei  enactmeat^  ^  that  the  lorediio^B 
<  of  the  defunct  shall  be  preferred  to  the  creditors  of  the  heir,  in  time 
^  esming.'  And  it  seems  to  be  scaveely  teooneileablA-  to  any  pria^- 
dfple  for  construing  such  a  statute^  to  assume^  that  the  last  part  af 
}t  was  directed  to  an  entirely  different  otgect,  of  areadng.an  abso- 
lute equality  amongst  the  creditors  of  tbe  aneestor  tltemseires,  or 
preventing  the  heir  from  the  satisfying  the  debt  of  aoy  ane  of  them. 
It  is  very  clear,  that,  in  the  point  of  diligence)  it  presents  no  ob- 
stacle whatever  to  one  creditor  of  tbe  ancestor  obtaining  a  prv^renor 
oter  the  rest,  by  completing  ditigepca  wMiin  the  year,  or  vithia 
the* three  years.  And  I  find  it  vary  difiioiilt  to  infer  the  design^vof 
creating  such  an  obstacle  ih  rega^  to  the  posrera  of  the  heir,  finm 
the' wards'' of  «  statute,  which  in  its  pkkitprarpDse  and  JAtemiaa 
eoatefnplates  only  prejudice  to  the  craditora  of  .die  aaiiisstor  with 
rexfc^nce  to  the:fadr  andhis-crecKlofls*  .  • '  ^  ';.  ,  >  •..!..)  wi.i 
•  I  ass  u«il  aware  tfaas  tbe  *  appitcatioB  af . the  statotonhha  noiiiMaB 
eoafined  to  deedh  done  directly  for  .the  benefit  of.  tbelieir^s  drills* 
idfs^  A  sale  of  the  estate. baa  been  found  liaUe  to-isbalfenge  mde^ 
il^  ■  at  least  if  the  price  has  been  paid  and  is  not  eatant. "  S  know 
also  tt^t,  tbongh  Lord  Stair,  (Mor^^  Stair^  'u  Q3&4}  in^bia  fir«l  e£* 
—  tton,  had  said^  that  atfer  the  year,  disposilioas  in  fiivdur 'of  >tliadiesffs 
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credikfTB  wmid  notte  exsladfed  bf  diligence  of  the  anecstot^s  ere-  17  May  18S0. 
dkors'  used  vtnkhin  the  three  yesurs^  ihe  ooBtsaiywas  early  decided*     ^^v^"^' 
or 'at  least  hbM,  aeeording  to  the  note  of  Barearse  to  the  ease  of  ^£^J^ 
Amitton  egaiaat  Lord  BaU«iden ;  and  tbat^the  passage  is  accord*  RoyM  JBwik* 
ingly  i^  oat  in  the  seeond  and  fbllowmg  editions  of  Stair's  work ;  ophUon  of 
and  the  point  baa  been  so  held  by  all  later  aathorities.     It  further  Conaulwd 
apf^ears,  that  though  at  first  it  was  decided  in  the  case  of  Ballenden  ^"^S®** 
Tr  Murray,  March  1685,  Mor.  3127,  that  a  disposition  granted  by 
the  heir  to  one  o£  his  own  creditors  after. the  year,  bat  within  the 
three  yimrs,  was  'preferable  to  creditors  of  the  deceased,  who  had 
not  obtained  eonphete  diligence  within  the  three  years,  the  con* 
trary  was  long  ago  mled,  and  may  be  considered  as  clear  law; 
Taytor  v^  Lord  Braco,  Nov.  ^.  1747,  Mor.  dl2a 

But  these  points  do'  not  at  all  touch  the  prraent  question.  In  all 
of  thei»  there  was  a  clear  ebnteoiplation  of  that  which  was  the  ob^ 
jeetmA'deriffn  of  the  statute,  the  protection  of  the  creditors  of  the 
andestor  generally  against  the  application  of  the  estate  by  the  heir 
to  other  purposes  before  their  debts  were  paid, "» or  before  they  had 
had  a  reasonable  time  for  making  them  effeotoal.  I  have  looked  in 
vain  for  any  authority,  either  in  the  institutional  writers  prior  to 
Mr  Bell,  or  in  any  distinct  judgment  of  the  Court,  for  any  recogni- 
tion of  'the  point,  that  this  statute  renders  it  incompetent  for  the 
heir  within  the*  year  to  satisfy  or  secure  a  creditor  of  the  ancestor 
by  means  of  the  ancestor's  estate. 

This  act  of  Parliament  is  adverted  to  by  Mackenzie  witfaottt  in- 
dicating any  such  idea.     It  is  treated  of  in  three  or  four  different 
parts  of  Lord  Stair's  Institute,  and  in  none  of  them  is  it  said,  that 
the  act  was  intended  to  regulate  any  thing  among  the  creditors  of 
the  mioestor  themselves,  or  that  a  disposition  to  one  of  them  within 
the  year,  not  ohallengeabie  upon  fraud,  could  be  reduced  in  vit tue 
of  it.     Lord  Bonkton  also  speaks  of  it  in  different  places,  hot  tio^ 
where  expresses  the  idea*     On  the  other  hand,  tite  authority  of  Mr 
Erslnae  is  quite  clear  aind  express,  that  tlie  act  ^  ^oet  not  bar  tiie 
*  heirfrmn  disponing^  even  within  the  year^  any  part  of  the  ance$t(n^s 
^estate  to  a  creditor  ef  thai  anceator ;'•  Eirek.  ilk  8.  102«     XheiieJs 
a  oMensferred  to  at  the  end  of  the  sentence  which  iias  btb^  snatier 
id  it.    iahaU  adi?e#tto  that  case.    But,  in 'the  ilieantiase*  thiaJs 
the  doctrine  explicitly  laid  down  b^  Mr  £rdcine,oor -highest  modorn 
iMtittttional  writer,  in  the  fall  knowledge  undoubtedly  of  att  tliat 
had  been  written  'and'  decided  before  his  time.     He  gives  it  as  the 
bw  of  the  statute ;  and  the  weight  of  it,  as  authority  in  the  ques« 
troot  lies  in  the  high  authority  of  the  Writer  himself.     But  the 
steengtb  of  it  becomes  still  much  greater  when  it  is  considered  that 
tbe/bw'io  laid  down  has  stood  absohtely  uncontradicted  frohi  thfit 
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17, May  183d.  ^V  i^^U^hi^  any'^me'dkiitmff^  C^uri}  iik^tiiinfki4eSMikkif 
(tortceivable  that  thW  qii^tioh  fibould  nfoC^bftW'ariiA^'iif  ntfihiliidi^ 
tyi^n  wnde^toodami'beirevdd  4tia(]P«iy«»ta)#  Wiri  ftd^^tbftk'^^  d^uoib 
i  Any  ^iniofi'^leUyered  by  U^  PtotimrEkAi}*\ih9iim^¥§taik0l^ 
sa^h'toestiinable  service  to  Ihelaw  of6e(iiriaBd^'1»<li#44iA««(ii|^4Mi> 
titled  to  the  most  grave  and  deliberate  O^iMlddmibWi 'fiiljS^i'cbff^ 
taiuif  am^vevy  isit itom  treating  HgbUy  ^hat 'fae'4i«ris%^^M"ttl9 
subject  But  I  must  observe,  tbat  i«  wiis  Mt iillwifeidi^fiiiiltodi'VM 
dMkt  inoat.  learned  and  able  commeniatbr  tieok  ttfi  ffre'^ie#<^9DPil4£ch 
the  )Ki»9uera  im»w  rely ;  fory  even  in  his  dlird  eitftiVMi^^'  (vot»4i^p.  404)) 
publfabedin  1819,  he  assumes  the  point  to  be  perfebtlf 't*^)^i  iW 
obe  sa«»e  nsanner  as  Erskine  states  it;  He  (here  sayfifi'  ^^^J^'^iMi 
^ioarody  b^  aided^  that  the  tuk  nf  this  statute  has  no  affpUbAUd^ 

*  either^  1*  tehere  the  security  is  granted  to  dr  ateditar  of  tke\diidM6¥i]^ 
^  or,  2«  where  €fae  challenge  is  maintaiued  only  by  the  erediltA¥>Of 

*  the  heir }'  and  be  qootes  tlie  very  ease  in  Harearie  ttShn^ifiW^ 
Elaine,  as  having  decided  '  both  peiott.'  The  fo«itb  ^tibii^bf 
Mr  Beirs  ComiAentaries  was  puWished  in  1^1.  Mir  B«ttV|(¥4d^'1ft 
p.6day)  dierei  expresses  only  a  ddabt,  whedier  Mv  EMkfttit' ^d^ 
net  have  <)0o  much  extended  the  doctrine  in  the  case  t^^d^wi^!^ 
UaFcaiae  $  and  adds  tbia  sentence :  «  I  sfaoiitd  be  tVicftokf  ib'ii^JfM^ 
^  that,  if  suchia  conveyanee  to  a  single  creditor- were  ebaMeiMl^te^]^ 
^  the  body  of  the  efeditors  of  the  ancestor,  the  aot  woikM  hd^iftillttK 
« te  apply-'  Bat  no  aolhority  for  this  is  referred  to;  itdt^'dWI  tbV 
leajhoec)  author  proceed  on  the  idea  nbat  any  direet  aotltorky^r'lt^ 
exialed>       •     •  »      .    •   .  ^f  •  iiI  noi^ 

By  the  time,  however,  that  Mr  Bell  came  to  pobMsh  Mb>laiir^d)* 
tM  4a"18a&,  althoogh  it  does  not  appear  tbac  any  ease 'en  th^^Wfiie' 
)eet  had  intervened^  he  bad,  no  doabt  under>  a  fueling  4)fj^tfll^«Nft9-' 
viotion,  taken  op  a  stronger  view  of  afae  poi«)t»  Foi^  he  fb«l^lMi- 
presets  li^nsself  thus,  (voL  i.  p.  7dds)  that  ^  It  eeems  verj^^AMriMM 
^  itrheliier.EcBkiite  has  not  too  iodiserianaately  e«teild<li^i|M  tio^ 
^itfxap  of.  the  Comrt^  as  laid  down  by  HareaSi  #ben  h«  ^s^  dialPs} 

*  eorxveyance  to  a  creditor  of  die  ancestor  is  iineJtoef>tlollabI^^iSi^ 
^i8adb.a;eonv1eyalloe«  tda  eingle  (^rsditxM- wiera*0hbUengfe«i  l>y'dtt{> 
^iibody  of  ciisdiDors  «£  the  ancestor^  tbeaet  Uxndi  «mi^i/iMl<Mt%ikJ 
SAtfo  fthfS  xeitte  ohalkngeitbe  deedi^  Widi  att'pdttAbte  lieipe«Ml^ 
mtist.tbioic  than  tbisds  advancing  rather  toe  ssipidly,  «ii^ihdhs'4sUe9d 
tftiriiy.Baifidlfiidged'oase  yet  whioh  ioip^aefaeetiie  (teeftimi  lt);|idMp 
by  Mr  £iekMie»  and  repainted  by  Mr  BislkWttiellat4H«(iDKlM0|»^ 
fi»r(^lMi  years.  i«Mj'-.Kfp.;b  c  jtilj 

sNiOWf  whatisver  views  'may  be  entertiiiffeitk  as  to  l1>4  eief>eilieol5JP^ 
ofiestaWmbieg  $ome.  suDchnniie  of  lasv  ab  thasieonteuqrtdtbfliotiiiit 
qiiei5tiQn*to.betii0teraiMredis5  whether thieifafntfo)  eatir%ij9lliteciM' 
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ti»i$$4(ti^^Mh^.]r»:the.Wor4i  tor  in:  thfr.«piribof  the  ^itaUlle^  nn^.  ^}^^'^ 
though  thiir^  might  beresp0cUetiioy  jn  %h9  arrang^xnisttt -of  tfac^e.law*  others  v..  V) 
«^  idfeTiMil^eW  X  think  thai  ife  wtiuld  require  a  goiid  id^alpf  /09A8]-  R^^^ok.;. 
dMai|ik)Ai^i^.peeuliarhie«  t>f  the  oaae  beC(»i9  such  ao:unbeibdi«S'  Opi^oD  pf  . , 
a«4,  i|n6i]alifi«d;  mid  as'ibat  which  »  tiow  $aid  to  havoi.egcisted  fort  Consulted 

^^      .       .       1  .  1  •      1  •  1  •     ^        Judges.  J 

ffli(i4)i^li»^hia.6taliu(e»  Uioagh  altogeliter  tinkaown  to  oiuhinmur 
tMi|y4>9itfitfi9i  ah^ttld  be  laid  dowA. 

•L'j^RwO'(9M^9itiA^v»  been  aUadiHltOi  a^  having)  soirie  velatfon.to  thi^ 
f^^  i|  One  is  ilm^  wUeh  ia  mi^ntioiied  ai  Ihe  ^i*d  f^-  the  fmsqag^ 
lA^lnik^^!  l^d  BallQfiden  -v.  Marra^y^  March  |68J^,  (itf.>&lfla>) 
X^.^il^be  ^servad^  that!tbei^  are  (too  ixhqQs  an  the  .acfiteo«e  4f 
|inkiii«l^^  which  Ihe  reference  k  sabjoiaed;    One  h^  dlat  tbe«ct 
4oea,90t^Jb(ar  the  heir  Crooi  di)»poniQg  within  the  year  toone  of  the 
40QeMcif'a<ereditQra;  U»ie  eiher  ib,  ihBL^no^redUorrfth&Mrhza  any 
i^QtsK'tft  ot^^ect  ta  a  'right  gnmted  to  another  creditor  of 'the  htir 
%ithm*tfce  iy««r*.    The  caae  jef^red  to  disiinctty  aappotts  tiae  iasi 
ptfg^^ii^i  but  ititM  been  tboegbt  not  ix)  make  'oul -the  fir^I 
Wh^tiberiM  l^aGf  tefenned  lo  wtib  that  iriew  naybe  doubtfdL    Mr 
j^l^ne/ J»ighte«preB9  h\»  own  decided  opiBton  ob  tke  •ffeetof  die 
^tet^jtejo'tbat pou^f,  aa.he  bere  does, -withoul  meaning toaay  tkai 
i^(bl4  beett{  pveeiaaly  deoided.     But,  though  the  wards  of  the.re- 
pOrtirlliayi  Mli  seeiQito  briag  o«it  the  poiati  it  does  not  ioU^lHr  Aatit 
Uftf  MtMimt^  b^en  pet^riy  well  known  to  Erakine  thattbeitwta 
t)^iial|qite«^tbetoaae»  and  UUktitwasso  uoderalood  by  the  pvofn^ 
sion  in  his  tin^e.     The  words  of  the  report  are :  *  In  this  {iroeeia 
<.{l4VM;4&^>t4ilit,tfaat  a  disposition  granted  by  the  bait  toirAet/e- 
*./b|c^4jcrw^«tey,/witUri  'a:]rear  after  tbedefuiiot^s  dsceHii^,  i  waa  m&t 
*-fg»MtfM\fifi^^^ith»  i^lanse  of  itbe  «ct  ol  Parliament  is  donceinnl 
^-VkfimAir  qfithA4efun€/t^f<fr^tat8.'   It  isnotatisBaiihingfforaivAefr 
th^M^^M^a  diipositioti  iniEairDtuDCtf  tlip  wAok  badf  orbiaptedeeas^i 
s^'A  w^iKQfOi)(Md/l>tUa]A:it  Tiecy  iaq)robabl0  tbat>tu^hiw)Aa>itke 
&<AJil  ll^te  ^e«'>(!Th»ii9ia€l  is  jnota^ttdtBd  in  the  report^  the^papty 
Mgagf(diJWibit(^^^aklgidescrib»d')8Mnp]y  aa  ae  iiidi?idoftL  .  AitdyiQa- 
d^i^if  mftb  aldl^oakion  t^itbe-bodj^.afKswditowbad  beei»gtiilitttii/ 
Itirti^ttldvihaRe  theugbft -it  a<fe  oUiar tfaat-noiobjecttas lOOuld' bavebosin 
tkl^ffttlje  it  ^lidet  thie  statnte,  that  ito  discusstao  on  aaok»a  i|iesliiln' 
cQttid'WtU  ibavie  .ariflCAy  aoetng>  that>ao  <nie  ebttldikare^biititll^itifi 
<ihaUbitge<iti{[  Aftd  tberafore  I  ^bonki  ladier  lafer^'tMwMisliandirig* 
fh^r^Mfirftlibyi  ofutbAlanHa  ol  ihe/rep!6iit»«  «faat  the<raai  wsmibgl^flff  ^* 
that  a  disposition  to  any  of  the  defunct's  creditors  waaiUtyekitlMtga^ 
ablfl^toic|4s  Kf^bineiJMy .have  luidcrstood  i%s    Buc^f^andeed/ta^all 
tiaio  cfrbdililiilliMttkl.  be..4^aUeiiged)with.Any  apparaot  misiraiM^^ftntt' 
iflMy^«trt.'Ofipreji|dke.>eoulti  be  qofedifiedi  44e(ijttdgtnent))iiuae'rfM'i' 
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17  Miqr^fBsa  {Rwt'Bt^ijdaflt  tbtft  t]i»  wott^v  of  tbe  steSHCe",  ^  UmT^^^  rijglit  or  4kpii- 
ChH^ti!^^  '  fiitlon/  Sic.  «  «MZ:  fa  nsrfid;^  &eL  'weve  not  bmbentbod  in'  thfaiUM- 
othersi}.  fattesetise  R0W  maintained  tfjr  the  pcvtauefK  At  aN <«irMt9^' tivtfK 
Royal  Baok^  is  >oqiivBng  iQ  tine  rep^tin  tke  alighcoit  degr^d  advcfSG  lothe  do^ 
Opinion  of  trine  delivered  by  Mr  Eiskin^,  aa  what  lie  held  to  be  tli^  etearhw 
Consulted       oB  the  Subject. 

Judges.  ** 

The  Qtber  case  mentaaaed  is  that  of  A*  Laird  of  ArnMon  «. 
Lord  Ballenden,  Nor«  1685 and  March  l686y\Br0mu's  Si^  rM^iU 
p,.93.)  Though  the  report  of  that  case  is  hj  no  oieMtolaiiiiiioas;  I 
cannot  help  thinkiag,  that  the  rery  existence  of  itgoes  fiir  fO  de- 
monstrate, that  the  disposition  referred  to  in  the  case  of  EUlenden 
V*  Murray  coM  not  have  been  a  dispoettian  in  £svotif  of  the  itrfaole 
creditors  of  the  deceased.  For  the  party  challengiagy  Lord  Bat- 
leaden,  seems  to  have  been  the  same ;  and  this  bter  case  relates  to 
anoihir  disposition  in  favour  of  ether  creditors  of  the  father.  How^ 
ever  this  may  be,  the^cfo  of  Murray's  case  not  being  statoi^  ^  the 
question  with  Lord  Arniston  certainly  did  totioh  tlie  poin&r-  There 
was  a  separate  defence  against  the  redoctioa,  viz.  That  the  gmtiver 
df  the  dispoddon  was  not  an  heir^parent,  having  taken  the  esbte, 
per  pKSseeptioneai  hs9reditati%  fifteen  years  before  his  father^s  iletttll, 
Bui;,  on  the  sopposition  that  that  groand  might  not  ervait,  die  plea 
was  first  distinctly  stated,  that  *  the  act  prohibiting  dispoettibnk 
*'  within. year  aodday  of  tl>e  predeoetsor's  decease  in  prejudice  of 

*  their  «reditoia,  is  not  d&igmid  ta  make  a  party  amimgst  thtm^  9Mf 
^  anfy  to  pre^  ikem  to  the  trediicr^  of  the  heir/  The  CootCatfirH 
aostwied  tbetlefbnce,  diat  the  son  had  been  infeftin  hh  fbther^s 
lifeftioie,  <  bat  waived  tagiveiammer  to  thejiret  reaton^  viz;  If  any  of 
^•tbe  fiadier'a  creditors  coold  he  gratified.'  Tlie  debal9£r  wm  after- 
wards reanmed  on  the  point  decided  in  the  defender^e  fiivour.  The 
Court  were  then  divided  in  opinion  on  that  pointy  and  Lord  Bal- 
lenden found  it  necessary  to  consent  to  ArniMen^s  prtf/Srmee-for'his 
proper  debts,  so  that  ^  ilbjejiret  interlocuior  Hood  as  to  him  ;  biit  the 

*  Lords  reduced  quoad  the  other  creditors,  whom  Arniston  bsd 
<  tt>mB  ti$/M  after  hte>  dieposition  aeeumed.*  The  reporter  adds^^ 
«  Which  seems  aomewhat  inoonsequential.' 

*  h^theftrei  interlocutor  stood  as  to  Ardiston,  it  certidnly  stood  on 
the  flrfivae  ^oiauf  on  which  it  had  proceeded,  that  the  son  had  tal^ 
'per'prsBceptionem ;  and^>  ]n>  this  view,  the  other  point  temaitled  as 
iti  had  bean  before,  waived  by  the  Court :  And  accordingly,'  it  fSf  llot 
at  all  memdoned  in  the  abstract 'Of  the  resumed  debate.  The  Judgv 
taant  of  mludion  as  to* the'  other  creditors  does  not  ettl^et  it,  ^is  it 
evidently  must  have  proceeded  on  the  ground,  so  f&r  flSl  lean'  «fitt^ 
derstand  the  case,  that  these  other  creditors  had  not  b^en  '  validly 
assumed  into  the  benefit  of  the  dispoution-^in  other  inl^^s^  that 
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%Mk  WMdf^^S^iAnti  diq^tttiMi  imthek'/ammr;^  tbctogk.thefre'waf  17  May  il839^ 
%  valid: !diA^<^tifHi  Dot  Aroiitoa^^  wWwas  no  BioYe  a  credhor  «{ i  Uie    "^^^v"*^ 
iHM^tof  tbao  'tbey  were.     As  this  •apfteaiB  to  me  lx>'4>eithQ  teatk  cf  ^^^^^^^  ^ 
Ib^.cftHer  I  Xhifik  tiiat  the  jiidgoai&nt  does  not  affect  tke  present  qxnen^  it^^t  BAtOt, 
tipk>*    But)  indeed,  if  It  eouLd  be  viewed  in  any  other  lig^]it»  the  prch  oplnfon  of 
ceeding  would  be  altogether  unintelligible,  and  certainly  would  not  ConiuNed 
md  the  puraoersf  argument.     For  it  would  come  to  this,  that  be-    "  ^^* 
enufie  Lord  Ballenden,  a  single  creditor  of  the  ancestor,  consented 
to  AriU9ton,  anoAer  creditor,  being  preferred,  the  Court  gave  judg^ 
Buentr  siiataiaiog  that  preference,  to  the  exclusion  of  all  the  oilier  ere- 
dilor^  qf  the>  deceaMd  who  were  parties  litigants  before  them..    It 
is  jtoposaible  that  this  could  be  the  state  of  the  case,  unless  the  eery 
quMkmiieTe  in  discussion  had  been  decided  tit /bi^r  of  the  single 
crediU^hMi»g  the  disposition.     I  do  not  think  diat  iiwas  so,  aad 
have-  no  doubt  that  the  case  must  be  explained  in  the  way  1  have 
m^nlftoaed. 

On  the  i^hok  matter,  seeing  no  authority  for  any  other  conslme* 
tion  of  Uie  statute,  I  am  of  opinion  that,  according  to  the  terms  and 
spirit  of  it,  the  law  en  the  question  is  that  laid  down  by  Mr 
Ecskine.  And  it  does  also  appear  to  me,  that  the  other  eonstrue^ 
.Uon  maintained,  which  holds  all  dispositions  whatever  by  the  heir 
within  the  year  to  be  invalid,  would  lead  to  very  extraerdiaavy 
<M>tt8equences ;  as  it  would  iosply  that  the  heir,  even  when  he  had 
eomplefed  his  title  within  the  year,  eould  not  give  implement  ereil 
i^l  the  BMSt  onerous  obligations  of  his  ancestor,  without  waiting  tiH 
diligence  should  be  used  against  him ;  and  diat  any  dispositiaa 
granted  even  for  such  a  purpose  would  be  liable  to  feductio%  at 
jthe  instance  of  any  unknown  creditor  of  the  ancestor  who  m%ht  lie 
byi  at  any  time  within  forty  years,--^a  thing  which  I  eannot  think 
was  contemplated  by  the  statute. 

If  the  act  of  Parliament  does  not  apply  to  dispoations  in  favour 
of  a  creditor  of  the  ancestor,  I  am  of  opinion  that  the  bond  of  July 
29.  1884  is  not  reducible  under  that  act.  For  that  deed  wa^ 
evidently  a  deed  granted  in  security  of  money  advanced  to  pay  the 
debt  pro  tan  to  which  Thomas  Allan  owed  to  the  csmpany  ol  Robert 
Alkm  and  Spa;  and  as  far  as  I  can  judge  of  the  matter,  if  it  were 
necessary  to  go  farther,  I  am  convinced  that  the  facts  brongkt  eto 
in  the.aeoountaot's  report  would  establish  that  the  moa«y  was  in 
a  great  measure,  if  not  wholly,  employed  by  the  compaiiy  in  the 
.]^iae;ntiofdebti- for, which  Thomas  Allan  himself  was  reeponsibia 
:  Qj^9Ty  IV»  This questioa akp appeam  to Bie  to  beattended with 
considerable  difficulty. 

.1  nm  of  Dpini^i  that  the  company  of  Robert  AUaa  and  Sut^ 
which,  waa  coostitiited  by  the  minute  or  notes  of  agreement  of  SMi 
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17  May  1839.  August  1831,  must  be  considered  as  having  been  dissolFed^  in  re- 
gard to  any  question  concerning  the  estate  or  the  proper  represen- 
tatires  of  Thomas  Allan,  by  his  death  on  the  12th  September  1833, 
or  at  least  at  the  31st  December  thereafter.  The  contract  was  not 
of  such  a  nature,  that  the  parties  severally  contracted  for  themselves 
and  thrir  heirjt.  It  is  indeed  indefinite  in  endurance.  But,  so  (nr 
from  supposing  that  the  company  was  to  continue  unchangecl  on 
the  death  of  one  of  them,  it  expressly  provides  that  the  heirs  of  Ute 
deceasing  partner  shall  not  even  be  entitled  to  look  into  the  books, 
and  that  their  interest  in  its  fnnds  shall  be  at  once  determined  by 
the  balance  to  be  made  up  by  the  survivors  at  the  time  appointed. 
It  may  probably  be  true,  that  the  surviving  partners  tnust  be  con- 
sidered as  still  the  members  of  a  subsisting  company  between  them- 
selves. There  is  no  question  here  as  to  their  obligation  to  continue 
partners  with  one  another ;  though,  in  an  agreement  of  indefinite 
endurance  like  this,  this  might  admit  of  much  doubt  But  the 
question  before  the  Court  is  of  a  more  limited  nature,  relating 
merely  to  the  change  in  the  state  of  the  company  produced  by 
Thomas  Allan's  death,  in  regard  to  him,  or  tlie  rights  of  others 
with  relation  to  him  or  to  his  estate. 

Neither  can  I  think  that  the  company  must  be  considered  as 
unchanged  in  this  question,  because  the  same  firm  was  continued, 
and  there  was  no  notification  of  a  dissolution.  Death  operates  a 
dissolution  of  itself ;  and  being  a  public  fact,  all  men  are  bound  to 
know  it.  See  the  doctrine  laid  down  by  Lord  Eldon,  as  quoted  by 
Mr  Bell,  ii.  639.  But,  in  the  present  case,  surely  the  Royal  Bank 
cannot  plead  want  of  notice  of  Thomas  Allan's  death,  when  they 
took  their  disposition  of  his  estates  from  his  son  and  heir;  and 
knowledge  of  the  death  must  presume  notice  of  the  dissolution,  un* 
less  the  fact  had  stood  otherwise  by  the  contract.  But,  though  the 
son  was  still  a  partner  of  the  succeeding  company,  he  was  so,  not 
as  heir  of  Thomas^  but  in  his  own  capacity,  in  terms  of  the  contract; 
and  of  this  also  the  deeds  executed  gave  the  Bank  full  notice. 

It  m|iy  be  doubtful  whether  the  dissolution  should  be  considered 
as  having  taken  place  at  the  moment  of  Thomas  Allan's  death,  or 
pot  till  the  31st  December  1833,  when  the  balance  of  the  books 
was  made.  1  have  had  hesitation  on  this  point;  but,  on  the  whole, 
I  am  inclined  to  think  that  the  company,  though  in  the  process 
of  winding  up,  must  be  considered  as  having  gone  on  till 'the 
time  for  striking  the  balance ;  because,  till  that  time,  the  represiAK 
tatives  of  Thomas  AUan^  as  such,  had  still  an  interest  in  the  tra0^ 
actions. 

But,  assuming  that  there  was  a  dissolution  of  the  company  of 
which  Thomas  Allan  was  a  partner,  this  does  not  exhaust  the  sub- 
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ject  of  the  query  put  to  us.     Two  points  remain  6r  c6hsicf^i{5l^9'^Mly^^b^ 


lucety.  ^  ^  ,  .         

The  defenders  D9aintain>  that  the  special  security  giren^VTlre  r^yfV 
deed  of  30th  March  1832,  having  been  so  given' upon  a  mVcfefflt  RoyaLfuk. 
to  the  company  trading  by  the  firm  of  Robej^t  Allaii  W^^$^n,  o^SSo^j 
must  subsist  to  the  effect  of  covering  the  operations  under  xfiflt  Consivkv^i ; 
'or^it;  notwithstanding  that  by  Thomas  Allan's  d^ath  'i\ie  MSk  ^""^^^ 
company  had  come  to  be  different  from  what  it  was  before.'  ^  f  Vo 
Qot  think  it  .a  good  answer  to  this  plea,  to  say  that'  itSvould  oe 
enabling  the  heir  to  apply  the  estate  of  the  ancestor  wTtbto  'tile 
year  to  the  payment  of  his  own  debts ;  because  this  does  hot  staqd 
oh  ^y  disposition  by  the  heir^  but  on  the  dispositioo  by  ^^anceS" 
iorhifMdfs^  and,  if  he  chose  to  convey  his  estate  in  security  of 'dfeols 
t9  ^e  ooi^tracted  even  by  third  parties,   there  is  no  aoubt  'that 
It,  ^oi^d  be  effectual  to  the  creditor,  whether  the  grahter  wsts 
'allyc^  or  dead,  as  for  a  debt  arising  on  the  credit  of  that  special 
"^^curity  given  by  him.     The  question,  therefore,  is  not  fre^  frbm 

diflJculjtv.  ,     .''f..'r 

On  the  whole^  howei^er,  I  am  inclined  to  think,  that  ttie  t|ond 
of  cjecu^ty  granted  by  Thomas  Allan  ought  not  to  be  construed  as 
Iiaving  been  truly  iqtended  as  a  security  for  any  cash-credit.j  ex* 
cept  to  the  company  of  which  he  himself  was  a  partner ;  and  iLat 
therefore  it  shbuld  be  held  to  h^i^e  ceased  to  be  a  fund  of  credit, 
ai  soon  as  his  death  dissolved  the  connection  between  him  and  the 
^mpany  bearing  the  firm.  It  was  in  reality  an  obligation'^ oif 
|;ui^rantee, — an  impledging  of  his  security  fbr  a  special  object. '  He 
)i^j)p^Bea  to  be  a  partner  of  the  company  in  whose  behalf  it  was 
giveq.  But  he  might  not  have  been  so,  and  still  might  have  given 
a^jc)^  a  security.  In  such  a  case,  there  can  scarcely  be  a  aoii'bt^ 
that  a  guarantee,  or  security,  given  for  Robert  Allan  and  Son, 
wluje  A.  B.  was  a  partner  of  that  house,  would  not  liave.been  effec- 
tual to  .90ver  advances  made  to  a  company  bearing  the  sam^  firm^ 
jl^fter  th^t  person  had  ceased  to  be  a  partner  of  it.  The  principles 
of  the  case  of  Houston's  Executors  v.  Spiers,  &C|  March  4.  1820^ 
^e^  to  uqply  this. 

c ,, But. brides  this  view  of  the  matter,  it  is  to  be  observed.  thaL'if 
^fij^  was  a  dissolution  of  the  first  company,'  or  a  change  wnicK 
jep<|a^ed  the  firm  of  Robert  Allan  and  Sop  in  reality  a  new  coin- 
|aj;y«  ,tl;l^e|9erso9i.a/ofr^^a^'on  in  the  original  bond  6y  the  o)c|  coio- 
]^y  ifajpst  truly  have  fallen  as  to  Thomas  Allan^  however  it  mig^t 
subsist  against  the  new  or  continued  company,  and  the'incKviduats 
iffhp.stiU  c^erat^  on  the  cvedit.  And  if  the  personal  obligation 
of  .^hg':pQmpaoy,  for  whom  Thomas  Allan  interposed  the  a^ciirity 
of  his  heritable  estates,  had  fallen,  it  cannot  be  held,  oh  any  sound 
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17  May  i^^9.  prineiple^  that  fife  jpfcial  «ectiidty'M>  interpoftod  o6uId  sfibmt,  ibr 
advabeet  made  after -this. essential  obaii^^ii'tfaeeffiotiif  liie«redil 
bad  triten  place. 

The  secomd  pdat  matatoiiied  by  the  deft^odershi  this  part  of  the 
case  fippieavi' tQ  be  more  inqxifrtaiit ;  and  il  am  indiMd  te  think  thafi 
it  Ssi  weS:  ibanded^         ' 

The  pii^uecB  very:dnxiously  mdiDtain)  that  this  case  is  altogethet 

within  ^e  prmeiple  of  the  weUt^lLiioito  caie  ofDeMyneff ;  and  that 

if  tihey  can  shew,  that,  «t  any  time  irf^ter  the  death  of  Thomas  AHaa, 

the  peymenti.  madef  by  Ae  surviving  fino  into  the  •easb-*aceoa«r 

wete  soffieient  tt>  pay  bU  the  balanoe  whiciL  was  dvto  at  the  lime 

of  bis  4eath,  or  at  tfa^  etriktog  ef  the  halSDce,  thktdebt  moat  be 

held lO'iJesvrfepttfwa^,. and  aU  the  debt  remaining  at  the  time  of 

the  bankruptcy  must  be  taken  as  the  debt  of  the  pew  company, 

and  so  the  debt  of  the  heir  and  not  of  the  anceston     It  appears  to 

me  that  diere: is. considerable  conftuion  in  the  argument  of  both 

pafties  on  thk  question;   and  my  opinion  is^  that  the  case  ef 

Devoynra  does  not  apply  in  the  circumstances  in  the  eztept  pleaded 

Ini  that  case,  a  priyate  party  had  money  deporited  with  a  con^fMuiy 

of  bankers :  At  a  certain  point  of  time,  oile  of  the  partneie  of  diat 

eompany  died :  This  ww  taken  clearly  as  a  case  of  dissolution :  Bat 

the  party  went  on  to  deal  with  die  new  company  on  the  same 

aeconnt;  and  from  them  he  received  oUihaihadbeen'ibieaiAediuak 

qf^^pariner:Aket  that  he  made  farther  deposits;  and  then  a 

bankrqptdy  of  the  new  company  took  place,  while  the  balanw 

ijensiderably  in  favour  of  the  depositor.     The  claim  made 

agliinst  the  repteaentativeg  of  the  deceased  partner  s  and  this 

beidvto  be  inadmissible,  because  theyfrs^  payments  made,  after  the 

oreditdf  had  aeknawledged,  by  his  deposits  and  drafts^  the  continued 

aeeodnt  with  die  new  company,  were  considered  as  applicable  te 

tbe  '^jptki  as  it  sto^d  ai  the  death  of  the  partner,,  and  therefore  to 

barve  exdogoiished  it 

»  it  is  ^itf  diffioolt  to  assimihite  the  present  case  to  that  base^ 
is  a^  puzsile  in  the  argument  of  the  defenders^  not  altogfetber 
,  arfMng  Inqh^  th^  eircumsCance  of  there  being  hem-^taa&mis^ 
oenstiltftilig  ^dte^dfbiote  and  creditors  in  the  aceoent  But  sdii 
IjimPie^a  *reai  difficulty.  Thet  daim  arises  on  die  aooouwt  kept  is 
tb^  Koyil  Bmk.  But  theff  a^e  not  the  ddMor^  as  in  thd.  eabe  ef 
SemyuMs  hiA  the  cfe&Uofk ;  no#  was  Mr  Tfaepms' AUmi^  the  part* 
M«r  el  nlf«t  ^borporstfoAr  Wb^e  death  oonld  have  rinsed  tojr  quesjtioa 
The  Roycd'Benk  are  CfedHore  of  Robert  AUan  and  Son,  agtot  wpoa 
any  money  simply  dipasUed  teiih  Mem,  birt  an  payments  made  in 
answer  to  drafts  which  werie  recognised  ouljmresped^ihetpeeial 
security  hddfiom  Thomas  AUan.    Now,  if  there  was  a  dissoladon 
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of  the  eoonpany  for  whose  behoof  that  aeciuity  was  grantedy  and  if  17  May  1839. 
the  Royal  Bank,  erroneously  believiDg  that  the  securiip  was  sliU  Q,,2g^^  ^^^ 
availabte  for  new  advances  to  a  different  company,  allowed  the  ac*  Oibera  v. 
ooont  to  go  on  without  closing  it,  and  afterwards  oaiae  to  be  greatly  ^oy*^  Bantu 
in  advance  to  the  new  company,  it  wonU  be  contrary  to  all  equity  Opnion  of 
that  the  accounts  should  still  be  blended  together,  and  that  the  ^^^^ 
bank  should  be  deprived  of  the  benefit  of  their  security,  derived 
specially  from  the  deceased  partner^  even  for  that  part  of  the  debt 
which  was  tmly  due  to  them  at  the  time  of  his  death.     On  the 
most  common  principles,  since  the  security  has  been  found,  unarailf 
able  for  i^e  subsequent  advances,  they  are  entitled,  when  tkeaccooBts 
come  finally  to  be  adjusted,  to  impute  the  payments  to  the  debt 
Isast  secured,  and  to  resort  to  their  security  for  that  debt  to  which 
it  is  dearly  applicable. 

I  am  sensible,  that  the  judgments  prononnoed  liy  the  Court  and 
the  House  of  Lords,  in  the  seeond  branch  of  the  case  oi  Hooston's 
Sxectttors  o.  Spiers  and  Others,  may  also  deserve  attention.  But 
it  ratber  appears  to  me,  that  there  is  also  an  important  difference 
between  that  case  and  the  present  The  payments,  which  this 
Court  held  might  at  certain  points  of  time  diminish  the  debt  exist** 
ing  when  the  change  in  the  mode  of  transacting  was  made,  wUek 
had  been  held  to  libemte  the  cautioners  from  the  subsequent 
diafils,  were  all  payments  bp  ike  same  party  who  had  eoniracleri  the 
Jirst  debt*  He  made  the  remittances,  and  all  the  drafts  both  b^i^e 
and  e^kr  the  change  were  his ;  and  the  Court  were  of  opmiooy 
that  such  remittances  made  by  him  might  justly  be  imputed  to  aaj 
part,  or  the  earliest  part  of  his  drafts.  But  the  state  of  the  matter 
is  quite  diSsrent  here.  The  first  debt  was  contracted  by  one  com^ 
pany,  that  of  wliich  Thomas  Allan  was  a  partner,  and  for  that  the 
Bank  held  the  security  of  his  estate.  The  payments  which  are 
now  said  to  have  extinguished  it  were  made  by  auather  ocupany 
on  their  own  account;  and  on  the  faith  of  those  payments,  if  not 
^  that  of  Ihe  spedid  security,  that  oAsr  eampahiy  received  credit 
for  the/iirMtfr  drv;^  made  by  ihewu  This  is  a  very  different  affiir 
from  that  of  one  |Nir(^  making  drq/tsand  making  payi90lKI^*  If  tho 
eempsuiies  are  foood  to  be  d\0brentpariieSf  their  payjnents,  oo  aasso 
than  tileiff  dnfis,  can  be  coofoiuided.  There  is  a  speetal  seowitir 
isr  the  debta  of  the  one — ^none  for  those  of  the  other.  Is  it  j«st 
at  onee  to  take  omMsy  the  security  from  the  debts  of  the  new  coet- 
panyt  and  to  make  their  payments  liquidate  the  debt  of  the  oU 
eompaaiy^  while  the  debts  contracted  by  themselves  to  the  sante 
party  are  left  unpaid  and  unsecured  ?  There  is  plainly  an  essen^* 
tial  difference  between  this  case,  and  both  the  cases  of  Devaynes 
and  Houston ;  and  I  think  a  difference  entering  into  the  essentiai 
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17  my  I8S9. equity  of  tbe  whole  matter;    N€f?eithele«f»  I'feel  ift  tbe  ^fcHibt 
j^^^^^^l^    ftttendiog^  the  question. 

Others  0.  But,  OH  the'  wfaole,  I  fttn  inclined  to  thiirk,^  that  the'pritidple  of 

Boyai^Bttok*  the  cases  of  Deiraynea  and  HonstoQ  cannot  h\  AAb  pdint  be  nmde 
OpiDion  of      to  apply  to  the  present  case,  and  that  the  defenders  are  entitled 
Jud^^***       to  the  benefit  of  the  seenrity,  for  whatever  debt  whs  due  tit  the 
time  of  striking  the  balance  on  the  3 1st  December  1888,  after  the 
death  of  Mr  Thomas  Allan. 

'    Lord  Corehause.-'^I  concur  with  Lord  M^creiff  in  the  answers 
which  he  has  given  to  the  first  two  qnestions. 

The  third  question  appears  to  me,  aft  it  did  to  bis  Lordship,  lo 
be  of  great  importance,  and  attended  with  difficulty/ 

Mr  Erskine  (iti.  8. 102.)  has  said,  *  that  the  act  1661  does  not  but 
*  the  heir  from  disponing  any  part  of  the  ance8tA>r'S  esfcate^to^  ere**' 
'  ditor  of  that  ancestor;'  and  if  he  had  stated  this  on  his  oWit  au- 
thority alone,  it  would  have  been  entitled  to  great  weight,  as^ffio 
O]^inion  of  a  very  learned  and  experienced  lawyiir.'  But  he  r»ft9 
it  on  the  authority  of  a  decision,  in  a  cause  ih  whieh^tfae  jCredftoM 
of  Lord  Preston  and  of  his  son  John  Preston  w^^  parti^/  bi^e 
oompetition  which  occurred  on  that  occasion  varroras' judgme^ 
were  pronounced ;  and  on  a  careful  esfaminationrof 'th^repcalk'fBf 
Harcarse  and  Fountainhall,  it  occors  to  me^  that  while  Ihe-juflg^ 
ment  to  which  Mr  Erskine  particularly  refers  gives  i^o  eoontenimee 
to  this  dictum,  the  others  are  directly  opposed  to  It    ' 

Lord  Preston  disponed  his  landa  of  Preston  add  Abchmdiimte 
to  his  eldest  son,  John  Preston,  with  the  burden  of  bis  debts.  The 
disposition  was  dated  fourteen  or  fifteen  years  before  LctrdPrestbn^ 
death,  and  infeftment  was  expeded  by  the  di8p6nee,'tthder  tfa^  Orc^at 
Seal,  in  his  father's  lifetime.  After  Lord  Preston^  death,  some  of 
his  creditors  proceeded  to  do  diligence,  and  they  had  gbne  so  iar 
as  to  obtain  decree  cognitionis  causa,  within  three  years  from  that 
«vent,  but  their  decree  of  apprising  was  not  pronounced  till  after*- 
wards.  It  appears  that  John  Preston,  the  son,  had  graoited  a  dis^ 
position  to  Murray,  one  of  At>  own  creditors,  witMn  the  tfartfte  years; 
and  that  he  had  also  granted  a  disposition  to  his  trnde,  Dundas  of 
Amistoii,  one  of  Ais  y&^Aer^«  creditors^  lor  the  behoofn^f 'iMrtiiAotti 
himself,  and  such  other  of  the  iather^s  oreditotv  as  h^'cho^'ib 'kfr 
mitto  tbe  benefit  of  it.  Arhiston  gmtited  a  back>biifd  ic^lSliiim^ 
ledging  the  trust,  and  assuming  a  certain  number  of  brecRtbra.  * 

The  first  question  that  arose  was  between  Lord  BaHebden,  one 
of  the  father's  creditors,  add  Murray,  the  son's 'creditor,  wbo'lmd 
obtained  tire  disposition-;  audit  was  f6mi;f]^tt:'9Mii)'  ^^tbat'^ 
« defunct's  creditors  oiight  to  do  exaet  titid  eOmpletr  ilili^Aiid'ik^ir&ilit' 
«  his  estate,  within  three  yeari  after  hi!f  dc^i^hy'dinlesa'^y  cSi^ 
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*  iQilke  it  appear  thfit  tlieir  rdijigaoce  waa  retarded  vitbant  any  £iolt  i7  Slay  lasiK 

*  of  theirs,  by  opposition  from  the  heir  or  other  creditors,  or  the     "^-^y"^^ 
^aorcBasBi  ^f  justiee,  or  the  like;  aad  preferred  a  disposition  by  otumvT 

*  the  liair  to  ons  ^  to  crtidiiors^  even. within  three  years  after  the  B^r^  B«ok. 

*  defunct's  decease/  '  q^^  ^f 

The  nezt.cjoesliQn  was,  whether  a  disposition  granted  by.  John  Comnited 
Preston  to  kUfaiberU  creditBt$y  within  a  year  after  bis  fatfacur's  death,'    "  ^^ 
was  effectual  against  hu  own  creditors^  on  the  ground  that  the  act 
16&1  prohibits  all  <dispQsition8  within  that  period?    The  Conrt 
found,  (Hare.  219,)  that  the  son's  creditors  had  no.thle  to  challenge 
that  disporitio%  <  seeing  the  cUuse  in  the  act  is  conceived  in  £ivour 

*  of  the  defunct's  creditors,  and  not  of  the  creditors  of  the  b^ir.' 
It  waaalso  founds  on  the  aame  principle^  that  a  disposition  by  the 
heir  tp  one  of  his  own  creditors  could  not  be  challenged  by  anotbet 
of  his  creditors.  This  ended  the  competition  between  Lord  Pres<* 
tan's  creditora  aad  those  of  Jhis  son.  It  is  the  only  case  to  whick 
Ccskino  refers,  and  it  has  manifestly  no  relation  whatever  to.  the 
present  question.     Indeed  this  is  now  admitted  on  all  hands*. 

.  .  A.spcond  competition  .then' commenced  of  the  father's  credi(N>ia 
lAterfSe*  After  disposing  of  an  objection  to  an  inhibition  osed  by 
Lord  BaUenden,  one  of  the  number,  which  was  held  effectual  only 
to  a  certain  e3Uent,ithe  question  arose,  whether  John  Preston's 
ciiapossJtion  to  his  uncle  Arniston,  with  power  to  assume  other  credi- 
tors, was  exposed  fo  challenge  at  the  instance  of  the  remaining  cre-w 
ditorsiuot  assumed  under  the  act  1661?  Lord  Ballenden  argued,/ 

*  The  act  Is  clearly  conceived  in  favour  of  the  defunct's  whole  ere- 
^ditati^  9S .appears -from  the  motives,  therein  expressed,  viz.  that  it 

<  takes  some  time  before  bis  death  can  come  to  thfir  knowledge ; 
^  a^  it  is  hut  Jmtt  ^kat  as  the:  apparent  hetr  is  secure  far  year  and 

*  day  affqinst  all  diligenee  at  the  instance  of  the  defuno^s  creditors,  so- 

*  it  should  not  be  in  his  power  to  prejudge  thfim  during  that  space  by 
^preferrinff  sofne  to  ot/iers;*  (Harcm  29,)  No  answer  was  made 
to  that  argumeat  •-  Aroiston  rest^  his  defense  op.  a  totally  diffe- 
rent ground*  Heiinaiataioed  that  John  Preston  being  put  into  the 
£se  many  nrears  .before  his  jGeither's  death,  the  aqt  1661  did  not  m)?. 
piy.tp  i^yni^ )slL    ^  Xhe.iBCt,'  he  says,  ^ is  espre^lji: ii^  the. case  oi 

*  Jippiir^ut  hiBJcs  dwp9uiqg ;  a^d  t(ie  son*  bsjfig  in^^bie^feev.  cannot  be 
^  .ier?ed.heir.  to  his.  predecessor,  who  was  deceascid  ,(d^ui^ed)  before 

<  his  def^td?  aad«fis  the  father  mjght  bave.preferred  such. creditors  as 

<  Jjkepleaaedy  tberebaivg^uQ  diligenc$»  uapd  against hiio»  the  son  might 

<  do  .the  like  in  theiatber's  life,  or  immediately  af^er  his  decease^  the' 

<  .powv^r.e&disppning  bsjag;tl»e  effj?ctof domiuim^;'/J9c0rc.  30.)  The' 
interloctttor  on  thAtdebale  is  given  fvarbatim  by  Fouuiainball ; 
( Heurc.  ir  876,)  <  The  Lords  found  that  John  Preston  was  i|ot  in  the- 
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<  ease  of  an  apparent  heir^  but  of  a  qiialffied  fiar,  nader  ike  proFi- 

<  dent  and  oU^eraentB  eontained  in  the  •dispositiim  madte  to  bim 

<  by  Ilia  fatbar,  and  so  (mtuMUanding  Ae  fMA  aot  ff  Fiaaimmmi 
^  1661)  he  night  sell  and  dispose  on  his  lands  within  year  and  dny 
*  of  his  predecessor's  death,  and  that  the  disposition  was  not  qmnr- 

<  Telabte  on  that  head,  the  son 'bemg  €iway9  tnjkj^^im^iketaid  diipo 

<  iMJMi  befi^e  his  Jixiker^s  'death.^  Some  of  the  Judges  doubted  tii 
that  interlocutor,  because  John  Preston  was  not  an  ahaolvte  but  a 
quired  fiar,  his  fiither  having  burdened  hiaa  with  adi  debts  be 
sboold  contract  even  in  articuio  mortis ;  and  it  was  said  diat  sinee 

<  the  son  is  declared  liable  as  if  he  entered  heir,  so  he  canmit  mare 
^  than  an  heir  dispone  within  the  year.'  But  no  donbt  wfanterer 
WBS  expressed,  if  he  was  to  be  held  not  as  a  fiar,  but  as  an  heir,  and 
therefore  within  the  provinon  of  the  act  1661,  that  the  disposition 
granted  by  him  to  Arniston  and  the  assumed  creditera,  in  prcjo- 
dioe  of  the  other  creditors  of  Lord  Preston,  would  have  been  nvll, 
as  falling  under  the  prohibition. 

Lord  Ballenden  waived  his  plea  that  John  Preston  was  an  heir 
and  not  a  fiar,  and  the  interlocutor  in  favour  of  Arniston  stood  on 
the  ground  on  which  it  was  originally  placed*  But  another  ques- 
tion occurred  with  the  assumed  creditors,  which  -did  not  rest  on  the 
act  1661 — ^it  had  no  connection  with  that  act*  If  it  had  been  held 
that  John  Preston,  being  an  heir,  could  dispone  effectually  to  Ax* 
niston,  without  contravention  of  the  act,  it  would  have  followed  ne« 
cessarily  that^he  could  have  disponed  to  any  othercrediter  he  choses 
or  maj  whom  he  had  empowered  Arniston  to  ciioossw  But  in  the 
question  with  them  the  challenge  was  laid  not  on  the  act  1661,  but 
on  the  act  1621.  Foontainhall,  i*  408,  reports,  <  tbatihe  third 
point  represented  against  Arniston's  disposilaon  was,  that  it  was 
from  a  nephew  to  an  uncle,  without  adequate  causes ;  that  hj  his 
posterior  badk*bond  he  had  gratified  some  of  the  creditors  to  the 
prejudice  of  others  who  had  done  diligence,  which  was  found  uar 
lawful,  as  Stair  observes ;  8th  Jan*  1669,  Preston^  24^  July  1669, 
Young.'  The  result  of  that  discussion  is  given  by  Foontainhidl, 
•  481*  *  The  Lords  thought  die  reason  relevant  on  the  act  of  Psr- 
luHBont  1621,  that  Arniston  could  not  assume  pessonal  creditors 
before  Ballenden,  nor  prefer  any  debts  paid  by  himself  sinoe  the 
dispositien^  imt  only  to  those  to  which  he  had  a  right  at  that  time ; 
and  therefore  preferred  Balienden,  who  had  inhibited  to 'the  r^ 
although  the  inhibition  was  fomd  null  quoad  oae  o£  his  debis. 
Theiw  was  cited  for  BaUenden  tbir  decision^  from  Stair^  8lh  iJm. 
1669,  Newman,  and  24th  July  1669,  Crawford*  The  words 
of  the  interlocutor  were :  The  Lords  fiorund,  that  Arnislen,  hf.  his 
baok*bond,  eonld  not  prefer  one  creditor  of  Preston's  te  aaothec. 
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bat  «oiiflm:t»ibaiff  dil^Mioi..    But  tbat^  as  Jbe  Jvqgbtii&rd^M-' ivafty  1890.' 
wived  pignneiit  of  •  all  bis  «rm  isioM,  so  he  nigfatefiiMer  hiiaaelS  as '    ^"^V"' 
toall deblBiUid  to  Idxbaelt atihetiaeofthe  dMpotttioB  df^Aatfai^ds  ^£^\^^ 


^»PrattDii5  orattbe  timeof  Hheidispotttioii  of  ibe  bmis  loCAUdfaia-  R<^>  ^i^i^. 
cHopi^,  wlaah<vMre«hiHb  amedof  to  Uabaric^boad.;  amliJiQfefMe'  op^^  ^f 
matBin  tbe  reaaoa  of  rodoodon  aft  idj  Lord.fiaUenden's  isstaMe  Conaulttd 
^gaiiift  fitobs  imd  tbe  otber  creditors  theretn  oatted^  foMddd  «p«ir  -^"^8^ 
BaUeoden's  prior  diiigeiice ;  and  in  respeet.tfaerefi^  poefer  bloi  to 
febem,  notwitbstanding  of  the  preference  given  to  themiby  flietfiire- 
said  bftck-boad,  and  ordain  the  Lord  Ballenden  to  fae  raakMae-^ 
oordiagly*' 

Tbe  easesef  Newman  and  Crawford,  here  referred  toi  are  seporled 
ail  length  by  Stair;  and  tliere  is  an  able  ooauDettiaiy. lapon  tfnn  m 
Maebenzb's  ObsenratloHs  on  the  act  lGSi<;  ii*  89*  That,  liiitbdf 
gtres  the  snbstante  of  tbem  in  these  words :  <  As  no  bankrdpt  caQ 

<  prejudge  bis  creditors  who  have  done  diligence^  by  preferring  «ne 
*  of  them  to  another ;  so  neither  can  be  asake  a  dispeaitio^fto  any. 
«  ceniideBt  person^  with  power  to  bim  to  pay  the  debt  do^  to  btm- 
«  self  in  tbe  'first  place,  and  his  creditors  in  the  nest  pbice*'  fisAb 
cases  were  exactly  parallel  to  that  of  Lord  Preston'4  creditors^  TUs 
dispositions  were  to  conjunct  and  confident  persons,  with  power  to 
aisome  other  creditors ;  and  they  were  sustained  in  so  far-as  the  dift« 
ponees  themselves  were  oneious  creditors,  bntset  asidcr  in  so  far  as 
tbe  disponees  bad  exercised  a  power  of  assumption,  and  tberaby 
ereatod  pneferenoee. 

Soni»  doubts  entertained  with  regard  to  tbe  iflspeft  of  Haiwase^ 
report^  which  is  not  very  distinct,  are  entirely  remored  by  ijewing 
It  in  comeetion  with  that  of  Fountainhaih  It  is  qaestioned  whe« 
tber  the  disposition  in  Murray's  case  was  to  all  the  creditors  of  tbe 
defunct,  or  to  some  of  them  only;  and  it  is  said,  that  if  Jthadiie6n 
to  all  of  them,  it  is  clear  that  no  objection  wbuld  hare'  been  taken 
to  it,  and  that  no  discussion  could  have  arisen  upon  the'spbject 
But  it  will  be  remembered,  that  in  tbe  case  of  Murray,  wbicdi  was 

<  a  competition,  as  Harearse  tolls  us,  between  the  creditors  of  fhe 
^  defunct  and  tbe  creditors  of  the  heir,'  and  not  of  the  oedl tors  inter 
se,  it  was  of  no  consequence  whether  the  disposition  was  to  eae  or 
to  all  of  the  defunclfs  creditors ;  for  if  Murray's  plea  had  been  Well 
founded,  every  disposition  granted  within  the  year  wouMbavei  been 
null,  whether  to  tbe  one  or  to  the  other.  Bat  it  was  fimnd'tbat 
Murray,  as  a  creditor  of  the  son,  Md  no  titie  to  insist 'under  tb^ 
statute  at  all.  Another  dtffieulty  is  resolved,  via.  tbattbe< diapos^ 
tion  in  favour  of  Arniston  was  sustained  for  bis  own  debt,  but  net 
In  favour  of  tbb  creditors  be  haid  assumed.  We  -have  seen  that  that 
dtttt«i6€ieii  did  not>  proceed  open  the  act  1661,  but  solely  ufMrn  the 
act  1621.     If  Arniston's  disposition  had  been  sustained  upon  the 
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i7iir«798S9.  «at  IMl^  ivbioli  it  was  not^  it  mu^  neeeBsarily  biire  been'soBtaiaed 
.<qb<Hidl  the  creditoro  be  bad  aasomed  abo. 

Tbe  result  of  tbis  inquiry  is,  tbat  the  only  judgment  on  wbicb 
Ersicine  founds  does  not  touch  tbe  present  question  at  all ;  and  tbat 
tlia  other  judgments  in  tbe  cause  decide,  not  indeed  in  express 
terms,  but  by  plain  and  necessary  iniplioation,  tbat  a  disposittwi  in 
hrocT  of  one  of  the  ancestor's  creditors  within  tbe  year  is  nnafaii- 
iog  in  a  question  with  bis  other  creditors.  In  so  far,  therefore,  as 
]»vecedentgoes,  Erskine's  opinion  is  not  only  unsupported,  bat  it 
evidently  proceeds  from  his  mistaking  tbe  circumstances  of  tbe  ease. 

If  we  consider  the  statute  itself,  it  appears  to  me  fully  toi  jostify 
tbe  view  taken  of  it  by  tbe  Court  in  Amiston's  oase*^  There  are 
two  remedies  given  by  tbe  statute.  Tbe  one  is  a  prohibition  on 
tbe  heir  to  sell  intra  annum  deliberandi,  which  is  pure  and  absolute ; 
and  the  ground  and  nature  of  it  is  well  explained  by  Lord  Karnes^ 
in  reporting  tbe  case  of  Taylor,  Nov.  26.  1747  :  *  During  the  an- 

*  DU8  deliberandi  an  beir^pparent  is  protected  from  diligence^  that 

*  he  may  have  time  for  deliberating  whether  be  will  undertake  the 

*  succession  yea  or  not.  It  is  neither  just  nor  expedient  that,  in 
^  the  meantime,  he  should  have  liberty,  by  disposing  of  tbe  pre- 
^  decessor's  estate,  to  withdraw  from  tbe  creditors  tbe  subject  ef 
^  their  payment.'  I'he  other  remedy  is  the  separation  of  the  an* 
cfistor's  estate  from  that  of  the  heir,  according  to  the  rule  of  tbe  R^ 
man  law,  and  reserving  it  for  three  years  to  be  attached  by«tbe  an- 
cestor's creditors  exclusively.  With  the  second  remedy  we  have 
no  concern  here* 

With  regard  to  tbe  first,  it  is  just  as  prejudicial  to  tbe  body  4if 
the  ancestor's  creditors  to  allow  the  heir  to  dispose  of  tbe  estate  te 
one  of  ihem  before  tbe  death  of  the  ancestor  has  come  to  the  know- 
ledge of  the  rest,  as  if  he  had  disposed  of  it  to  a  stranger.  It  is 
settled  bw,  tbat  although  the  heir  has  no  creditors  of  his  own  wba^ 
ever,  be  cannot  sell  the  estate  within  the  year  and  spend  the  prioew 
Such  a  sale  may  be  challenged  by  any  of  the  ancestor's  credilon^ 
even  in  a  question  with  tbe  onerous  purchaser,  on  the  giouod  that 
tbi^ibeir  stands  inhibited  under  the  statute ;  and  on  the  same  prin- 
ciple^ the  inhibition  should  be  available  to  all  tbe  other  ereditoii 
against  One  of  their  number  who  is  preferred:.  Threugbottfe  ibe 
vrlioie^system  of  our  law,  and  particularly  in  reference  to  the  statutes 
19121. end  1606,  every  deed  of  the  bankrupt  bestowing  a  preference 
lA  tfSf med  an  clienaiion  m  pryudke  of  his  credUora,  though  it  it  in 
favour  of  one  of  tbenl*  Why  the  same  words  in  the  statute  1661 
sb^eid  •  reoeive  a  different  construction  I  am  not  aiv^ire.  Bui  it  Is 
unnecessary  for  me  to  pursue  this  argument  at  greater  lengthy  as  it 
U'  illustrated^  in. my  bumble,  opinion,  so  fully  and  so  jweU i9  ^r 
BeU's  Ck>mtnentary,  h  729|  ei le;.,  on  the  atalute  I661.    It  iavieqr 
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mloral,  I  think,  that  die  lexmei  oatbor^  in  the  first  three*  dKtiani  17  Ma^  I8S9. 
of  the  work,  following  the  dictam  of  Erskine,  «hottld  have  hM  a    ^^^v^^ 
disposition  to  one  of  the  anbestor's  creditors  uDefaallengeable  by  the  ^^^/" 
rest,  and  that  he  shoidd  haye  retracted  that  opinion  when  he  found  Bofik  Bank* 
that  the  dictum  not  only  rested  upon  no  authority  whatever,  but  was  o^bs^  of 
IB  opposition  to  the  very  case  quoted  in  its  support.  Conmitcd 

With  regard  to  the  fourth  question,  I  am  inclined  to  conetir  in  -^"^^^ 
the  opinion  of  Lord  Fullerton.  Neither  the  case  of  Devaynes  dot 
that  of  Houston  is  eiaetly  in  point,  though  the  principles  there  bad 
down  I  think  roust  be  attended  to,  baring  to  a  certain  extent  an 
application  to  this  case.  But,  as  is  remarked  by  Lord  Follerton,  if 
at  any  one  moment  the  balance  outstanding  at  the  ejEpiration  of  the 
goarantee  was  actually  cleared  off,  it  seems  extremely  difficult  to 
hold  that  a  new  balance  could  be  reared  up  against  the  cautioner 
by  Subsequent  transactions. 

Lord  Mackenzie. — I  concur  with  the  opinion  of  Lord  Moner^ 
on  the  first  two  questions,  and  also  on  the  fourth.  On  the  third 
question  I  now  concur  with  the  opinion  of  Lord  Corehouse. 

Lords  Fullerton  and  President. -^^  Question  IL  Holding  the  opi* 
■nion  expressed  in  the  preceding  answer,  (that  the  estates  of  Campse 
and  Lauriston  were  the  private  property  of  Thomas  Allan,)  we 
might  perhaps  be  dispensed  from  answering  this  second  question, 
which,  on  the  supposition  of  that  answer  being  correct,  becomes 
unnecessary.  But '  assuming  the  said  estates,  or  either  of  theosi 
*  to  have  been  vested  in  Thomas  Allan  in  trust,  for  behoof  of  the 
'^  company,  or  subject  to  their  disposition,'  we  should  have  great 
diflcttlty  in  holding  that  the  bond  and  disposition  in  security,  of 
Wth  hAf  1884,  was  reducible  under  the  act  1661.  Our  difficulty 
dee*  not  arise  from  the  supposed  effect  of  a  latent  tmst,  in  qualify-^ 
ing  the  rights  completed  by  third  parties,  and  flowing  from  one  who 
flippears  to  be  the  absolute  proprietor.  Indeed,  it  does  not  appear 
te-os  that  the  circumstances  of  this  case  are  such  as  to  raise  that 
qaeotion ;  for  here  the  disposition  1834  is  the  first  completed  right 
flowing'  from  the  party  who  is  soppesed  to  have  held  under  the 
latent  trust,  and  is  founded  on  by  the  very  party  who  plead  that 
liiebt  trust.  It  is  in  itself  necessarily  preferable,  unless  it  can  be 
Mduoed ;  and  Ae  only  question  is,  whether  it  can  be  reduced  nn« 
der  the  act  1601.  The  pursuer  meiatains  the  affirmative,  on  the 
ground,  that,  in  applying  this  statute,  an  estate,  appearing  from  the 
titles  to  be  unqualified  in  the  person  of  the  ancestor,  must,  even  al- 
though a  trust  be  proved,  be  treated  precisely  in  the  same  way  as 
if  it  had  been  his  absolute  property.  Now  this  is  a  point  on  which 
we  entertain  very  great  doobt. 

'  •  XJfon  the  assumption  here  made,  that  Thomas  Allan  held  the 
€tMe«  in  trust  fbr  the  eowpany,  be  was  evidently  under  the  obli- 
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rr  May  1B39.  giftiion  to  denude  wben  reqstred.     On  his  death  tbe-€6tate»,  on  tkH 

^•■^y**^    amimpdon,  must  have  been  taken  up  by  his  son,  Robert  Allan,  on* 

Otbera^v.        ^^'  aioiilar  obligations  to  the  new  company,  upon  which  ali  the  rights 

Royal  Bank,    of  the  former  eompany  had  devoired.     Robert  AUan,  theo,  faoUKsg^ 

OpiBion  of      ^^^  estate  under  that  obligation,  and  disponing*  them  in  aeearityto 

Consulted       the  Royal  Bank  on  the  reqnisition  of  the  eompany,  the  true  pieprie* 

^^  ^^  tors,  only  did  that  which  he  was  in  law  boui^  to  do.     And  we  are 

rather  inclined  to  think  that  such  an  act  does  not  &11  under  the 

operation  of  the  statute.     It  appears  to  us,  that  the  enactment  pro- 

ceeding  on  the  preamble,  that  *  appearand  heirs,  and  heirs  immoi* 

*  diately  after  their  predecessor's  death,  do  .frequently  dispone  their 

*  esttae^  in  whole  or  in  part^  in  preftidiee  of  (heir  predecessor^ e  lamfid 
<  credUorSf  before  their  death  come  to  their  knowledge,  or  be6ve 

*  they  eon  do  haojul  diligence  against  the  saids  q>pearand  heirs,'  con- 
templated only  the  voluntary  acts  of  the  heir,  as  distinguished  £rom 
those  which  he  was  under  an  obligation  to  perform.  In  the  first 
place,  in  construing  a  statute  of  this  kind,  passed  for  the  special 
purpose  of  protecting  the  equitable  rights  of  creditors,  we  think  dtt 
term  *  their  estate '  can  hardly  be  understood  to  oomprriiend  eetatca 
held  by  the  ancestor  or  the  heir  in  trust  for  other  parties.  Bat,  s^ 
condlffy  looking  at  the  whole  tenor  of  the  statute,  it  rather  appears 
to  us  that  it  was  intended  to  supply  in  some  measure  the  place  of 
lawful  diligence  by  inhibition  against  *  t/ie  said  appearand  heirs  s* 
the  only  diligence  which  could  be  adopted  against  ^  appearand  hem* 
during  the  annus  deliberandi ;  and  it  would  seem  diflScult,  agreeably 
to  the  obvious  spirit  of  the  statute,  to  extend  it  beyond  theeffietof 
the  analogous  diligence,  of  which  the  operation  is  confessedly  con* 
fined  to  voluntary  deeds,  t.  e.  to  deeds  <  pranted  by  a  party  to  tehsek 

*  he  is  not  obliged  anterior  to  the  inhibition;*  ErsJu  ii.  11,  11 :  a  de- 
scription which  clearly  could  not  comprehend  a  conveyance  granted 
by  a  trustee  in  obedience  to  the  requisition  of  the  truster. 

Question  III.  Holding  the  said  estates  to  have  been  the  private 
property  of  Thomas  Allan  as  an  individual,  we  think  that  the  bond 
of  29th  July  1834,  is  reducible  under  the  act  1661.  The  only 
ground  upon  which  we  understand  this  conclusion  to  be  denied  by 
the  defenders  is,  that  the  bond  was  not,  in  the  sense  of  the  statute, 
granted  to  the  prejudice  of  the  creditors  of  Thomas  Allan,  inasBHioh 
as,  although  not  granted  directly  to  any  one  of  those  creditors^  it 
was  granted  at  the  requisition  of  Robert  Allan  and  Son,  who  were 
large  creditors  of  Thomas  Allan,  to  the  Royal  Bank,  and  must  have 
the  effect  of  diminishing,  to  the  amount  drawn  by  the  Roj^  Bank 
under  it,  the  gross  amount  of  the  debt  due  by  Thomas  Allan  to 
Robert  Allan  and  Son.  In  short,  although  the  defenders  ^  net 
Undertake  to  *  show  precisely  that  the  money  raised  upon  this  se* 

*  curity  was  paid  by  the  company  to  parties  who,  but  for  such  pay- 
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^  ment,  woidd  now  be  dainiDg  as  creditors  of  TboHias  Allan/  they  17  May  1699. 
aigne,  as  we  understand,  that  as  Thomas  Allan's  estate  must  get    ^"J^v^^ 
credit  in  aeeoanting  with  Robert  Allan  and  Son  to  the  amount  othen^v. 
drawn  by  the  Royal  Bank  from  that  estate,  under  the  seeurity,  the  Royal  Bank. 
ease  is  exactly  the  same  as  if  the  security  had  been  granted  directly  opi^bnof 
to  Robert  Allan  and  Son.     It  is  unncessary  to  inquire  into  the  Consulted 
aoondaess  of  this  yiew,  because  we  cannot  adopt  that  construction       ^* 
of  the  statute  upon  which  the  relevancy  of  it  must  depend.     Con* 
eideriag  the  spirit,  as  well  as  the  letter  of  the  statute,  we  think  that, 
eren  if  the  disposition  in  security  had  been  granted  directly  by 
Robert  Allan  to  the  company,  it  would  have  fiillen  under  the  pro- 
hibition of  the  statute,  as  being  a  disposition  to  the  prejudice  of  his 
predecessor's  lawful  creditors ;  for,  in  our  opinion,  these  expressions 
embrace  all  dispositions  which  prejudiced  all  or  any  of  the  creditors 
of  the  ancestor,  and  must  be  held  to  apply  to  a  deed  or  disposition, 
which,  like  the  present,  had  the  eflPect  of  benefiting  one  creditor, 
to  the  prejudice  of  all  the  others.     Neither  does  it  appear  to  us, 
that,  in  sound  construction,  the  eiFect  of  these  expressions  can  be 
affected  by  the  consideration  of  the  other  object  contemplated  by  the 
statute,  namely,  the  protection  of  the  rights  of  the  creditor  of  the 
ancestor  in  competition  with  those  of  the  heir.     This  last  object 
was  attained  by  the  provision,  that  the  creditors  of  the  ancestor 
should  be  preferred,  if  they  did  diligence  against  the  estate  within 
three  years  after  the  ancestor's  death.     But  the  enactment  now  in 
question  is  a  distinct  one,  and  rests  upon  the  separate  preamble 
applicable  to  it,  *  that  appearand  heirs  tb  frequently  dispone  their 

*  estates  to  the  prejudice  of  their  predecessor's  lawful  creditors  before 

*  the  death  of  the  ancestor  comes  to  their  knowledge^  and  before  they 

*  can  do  lawful  diligence  against  the  said  appearand  heirs.' 

It  is  true,  that  in  a  subsequent  part  of  the  statute,  fixing  the  pre- 
cise endurance  of  the  heir's  disqualification  to  dispone,  it  is  said  to 
be  unreasonable  that  it  should  last  during  the  same  period  of  three 
years,  within  which  the  creditors  of  the  ancestor  had  a  right  to  ob- 
tain, by  diligence,  a  preference  over  those  of  the  heir  himself.  But 
this  does  not  appear  to  us  to  control  the  express  terms  in  which  the 
disqualifying  clause  is  framed.  It  is  not,  and  cannot  be  maintained, 
that  the  heir's  disqualification  was  limited  to  conveyances  granted 
to  bis  own  creditors.  In  the  y^T^/r^  place,  on  that  view,  the  disquali- 
fication would  have  been  unnecessary  ;  because,  according  to  the 
received  construction  of  the  statute,  the  diligence  of  the  ancestor's 
creditors  used  within  the  three  years  is,  by  the  force  of  the  special 
enactment,  snflicient  of  itself  to  frustrate  any  disposition  granted  by 
tbe  heir  within  that  period  to  his  own  creditors ;  and,  2d^,  It  is 
also  a  fixed  point  in  the  construction  of  the  statute,  that  the  disqua- 
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I?  M«y  J839.  li(jcatioB  operates  not  merely  against  the  crediforsvof  .tbfi  beiTiiiiM 
against  third  partiea  acquiring  from  the  heir  within  ^e  year ;  and 
Qtf)^,9  that  although  the  ancestor's  creditors  have  not  done  any  diligence 
Royal  Bank,  within  the  three  years ;  Taylor  v.  Lord  Braco,  Mar.  .8128 ;  Ma* 
Opiiiion  of  gistrates  of  Ayr  v.  M'Adam,  June  14.  1780,  Mor.  3135.  It  waold 
Con$ulted  seem  to  follow,  then,  that  the  enactment  debarring  the  heir  from 
^^  disponing,  though  forming  part  of  a  statute  containing  aootfier 

enactment  giving  a  preference  to  the  creditors  of  the  heir  over  those 
of  the  ancestor  by  the  use  of  diligence  within  three  yeaxvi  and 
although  confined,  for  the  reasons  there  assigned,  to  a  shorter  peried 
than  that  within  which  such  statutory  preference  was  to  histf  must 
be  viewed  as  a  substantive  and  independent  enactment,  of  which  the 
force  is  to  be  sought  for  exclusively  in  the  terms  by  which  it  is  ez« 
pressed.  But  the  express  terms  of  the  enactment  prohibit  all  dis* 
positions  within  the  year  *  to  the  pr^'udice  of  the  crediiors  (^  ihM 
<  ancestor/  which  we  must  hold  to  embrace  dispositions  to  the  pre- 
judice of  all  or  any  one  of  those  creditors.  No  doubt  it  did  noli 
exclude,  nor  does  it  appear  from  the  preamble  to  have  been  its  io-^ 
tention  to  exclude,  the  possibility  of  preference  among  those  credi- 
tors, in  so  far  as  that  preference  could  be  gained  by  legal  diligeocefr 
Its  declared  and  very  reasonable  object  was  to  prevent  .prefereoees 
by  the  voluntary  act  of  the  heir^  in  behalf  of  a  favoured  creditor,  be- 
fore the  others  had  the  means  of  using  diligence  to  secure  their 
rights.  And,  accordingly,  the  effect  of  it  when  so  construed  is  not 
to  prevent  preference  by  diligence  amongst  the  creditors  of  the  an- 
cestor, but  to  secure  to  them  equal  facilities  of  using,  diligence,  in- 
dependently of  any  voluntary  and  partial  interference  of  the  heir* 

From  the  preamble,  then,  as  well  as  the  enactment,  itc  is  evident 
that  its  effect  was  to  disqualify  the  heir  from  doing  any  voltoUarjf 
act  within  the  year  and  day,  by  which  the  predecessor's  creditors^ 
t.  6.  as  we  read  it,  any  one  of  his  creditors,  would  be  prejudiced* 
And  in  many  supposable  cases  the  opposite  construction  woi4d  lead 
to  those  very  consequences  which,  it  appears  from  the  pi;e9qible, 
to  have  been  in  the  contemplation  of  the  Legislature,  to^  prevent 
Thus,  if  one  creditor  of  the  ancestor  had  used  ii^hihitjpnf  against 
him,  which  diligence,  of  course,  fell  by  his  death^  the  rfg^t  p^a^f;h 
inhibiting  creditor  might  have  been  entirely  defeated  by  jyii^  v.i(lno* 
tary  conveyance  by  the  heir  to  a  favoured  .creditor  /of  J^^  Mce^r 
before  the  death  of  the  ancestor  had  come  to  the  ipbibitor'8.knQW«> 
ledge,  and  before  he  could  renew  his  diligence.  Nay,  il^Q^ighl 
have  happened  that  all  the  ancestor's  creditors  but  one  .ha4  used 
inhibition,  and  yet  it  might  have  been  in  the  power  of  the.heiJ;* 
immediately  on  the  ancestor's  death,  to  grant  a  preference. to  that 
—  one  creditor  who,  but  for  the  ancestor's,  death,  would  h^w  beea 
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eMladed  by  preferable  diligence.     This  was  an  evil  whicb  might  17  May  1839. 
very  reasonably  attract  the  attention  of  the  Legislature.     It  ap-     ^^X^ 
pears  to  us  that  it  was  the  very  evil,  or  at  least  one  of  the  evils,  oibeiv  v. 
trhieh  it  was  the  objea  of  the  statute,  as  declared  in  the  preamble,  ^y^  Bank. 
to  prevent,  and  which  it  did  effectually  prevent  by  the  special  en*  opinion  of 

actment.  S??'"*"^ 

We  are  quite  sensible  of  the  weight  due  to  the  authority  of  Mr 
Erskine.  But  it  is  clear,  indeed  it  is  admitted  by  the  defenders, 
that  the  decision  referred  to  in  the  passage,  that  of  Ballenden, 
March  1685,  does  not  support  the  proposition  there  laid  down. 
On  the  other  hand,  although  the  final  judgment  in  the  other  case 
of  Arntston  9.  Ballenden,  {BrotorCs  Sup,  ii.  92,)  does  seem  to 
dotrntenance  the  view  of  the  statute  maintained  by  the  pursuer,  the 
report  is  so  imperfect,  and  the  judgment  in  some  respects  so  diffi- 
cult to  be  reconciled  with  any  principle,  that  we  do  not  think  it  can 
be  considered  as  an  authority.  Holding  this  question  as  still  open, 
However,  we  are  of  opinion,  for  the  reasons  already  assigned,  that, 
on  a  sound  construction  of  the  statute,  a  disposition  by  the  heir  to 
one  or  more  ci'editors  of  the  ancestor,  to  the  exclusion  of  the  others, 
does  fall  under  its  prohibitions. 

Question  IV.  We  think  that  the  bond  of  dOth  March  1832  did 
ilot  <  remain  in  force  as  a  continuing  guarantee  and  security  over 
'  the  estate  of  Laoriston  to  cover  advances,  or  any  balance  due  upon 

*  advances  made  by  the  defenders  for  the  company  of  Robert  Allan 

*  and  Son,  down  to  the  date  of  the  final  sequestration  of  the  com* 
^  pany.^  It  was  granted  in  security  of  advances  to  be  made  to  the 
company  of  Robert  Allan  and  Son,  consisting  then  of  the  individual 
^rtners,  Thomas  Allan,  Robert  Allan  and  Alexander  Wight* 
Such  a  security  could  not  cover  advances  made  to  a  different  com- 
pany, thoilgh  carrying  on  business  under  the  same  firm.  The  se- 
curity, therefore,  necessarily  fell  at  the  dissolution  of  the  company 
in  whose  behalf  it  was  granted  ;  and  it  appears  to  us  that  that  dis- 
solution took  place  on  the  death  of  Thomas  Allan,  on  the  12th  of 
September  1883.  That  event  had  the  same  effect  in  a  question  of 
this  krAd'as  if  Thomas  Allan  had  withdrawn  his  name  from  the 
ctiiiifiahy  and  given  due  intimation,  the  notoriety  of  the  death  of  a 
partM^/  bdng  held  suffietent  to  supply  the  place  of  such  intimation. 
"S^itber'  do  we  think  that  the  point  is  affected  by  the  twelfth  article 
4>ftH^'ti6tesof  agreement,  providing,  that  in  the  event  of  the  death 
of  at^y  partner,  the  right  of  the  heirs  or  representatives  should  be 
det^rfaiiried  Vf  the  state  of  the  deceased's  account  at  the  first  balance 
alli^^'th^'deiisbdse,  as  attested  by  the  survivors,  and  excluding  the 
rfgfiVdf '  tb^^^BiTfs  to  examine  the  books  of  the  company,  tliis  very 
article  seetiis  qtite  cdnclasive  against  the  supposition  of  the  con- 
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17  May  1839.  tinuance  of  the  compiiny  in  the  person  of  the  lieira  or  repreeeolfr- 
^-;*y^^  tivea  of  Thomas  Allan,  particularly  in  a  question  of  this  kind,  in 
OiherTv?^  whioh  the  continuance  of  the  security  is  held  to  depend,  on  the 
Ro5f«i  Bftniu  continuance  of  that  control  to  be  exercised  by  the  different  iodtvi* 
Opinioii  of  ^"^^  partners,  in  reliance  on  whose  discretion  it  is  presumed  to  have 
Coniaiied  been  made.  We  do  not  think,  therefore,  that,  consistently  with 
Judges.  ^^^  strict  interpretation  of  all  obligations  of  this  kind,  the  de- 

fenders were  entitled  to  make  advances  on  the  security  subsequently 
to  the  death  of  Thomas  Allan.  But  really  this  point  is  of  ir^ry 
little  importance,  considering  the  admissions  made  by  the  defeod^fs 
in  reference  to  the  matters  falling  under  the  concluding  part  of  iliis 
question. 

The  remaining  part  of  the  question,  *  whether  the  balanoe^  if 

*  anys  that  may  have  been  due  when  the  said  bond  ceased  sa  to 
^  operate  as  aforesaid,  was  paid,  or  wholly  or  partially  exUnguislked 

*  subsequently,'  does  not  seem  to  present  much  diff  ouity.  For  it 
is  very  feirly  admittedj^  not  only  that,  at  the  date  of  the  second  boBd» 

<  the  whole  of  the  defenders'  advances  to  the  company  were  Sfiti»- 

*  fied  and  paid,  with  the  exception  of  about  L.40Q)  but  that  betto€m 
^  the  date  of  Mr  Allan* s  death  and  the  date  of  the  second  bond^  perifidt 

<  miffht  even  be  pitched  upon  when^  in  consequence  of  the  susm  jpoj^f  m 
^  hy^  the  company^  and  standing  at  their  eredit^  there  was  no  bahuti^ 
^  whatever  due* 

In  these  circumstances,  there  is  no  necessity  to  resort  to  tbe  ^H 
extent  of  the  rule  adopted  in  the  case  of  Devaynes.  For  whatever 
difficulty  there  might  be  in  holding  tbe  subsequent  successiye  pagr* 
ments  to  be  applicable  to  the  reduction  of  the  bala^ace  as  it  sleod 
at  the  date  of  the  termination  of  the  guarantee,  while  tbe  greet 
balance  of  the  account,  viewed  as  a  continuous  account,  and  taken 
at  any  one  period,  remained  undiminished,  it  seems  to  os  dtai, 
that  if,  at  any  one  moment,  the  balance  outstanding  at  tbe  expi- 
ration of  the  guarantee  was  actually  cleared  off,  a  new  balaoM 
covld  never  be  reared  up  against  the  cautioner  by  subsequent  tran»- 
adions. 

In  regard  to  this  pointf  the  case  is  much  l^s  favoorahle  to  tb# 
defenders  than  that  of  Houston  v.  Spiers,  W,  8f  S.  App^  Cams^  iii» 
382,  whioh,  in  all  its  essential  particulars,  nearly  resembles  die  prer 
seatt  There,  as  here,  a  question  occurred  regarding  a  elaiai  kit 
advances  made  on  a  current  account  against  the  cautioa^ra;  a 
change  having  taken  place  in  the  modes  of  drawing,  which  was  held 
to  extinguish  the  guarantee  from  tbe  particular  date  of  that  cbaage- 
The  Court  of  Session  there,  took  what  appears  to  be  a  very  equit- 
able view,  and  held  that  the  cautioners  were  not  entitled  to  derive 
benefit  from  tbe  subsequent  remittances  made  to  the  credit  side  of 
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the  aooottoty  except  in  so  far  as  tkose  remittances,  when  compared  17  May  188ft 
at  any  one  period  of  the  acconnt  with  the  drafts,  had  the  effect  of    ^^v^ 
reducing  the  balance  below  the  amount  for  which  the  cautioners  otbenVt" 
were  bound  at  the  date  of  the  expiration  of  the  guarantee.     It  is  Roftl  Bask, 
evident  that  the  principle  of  this  judgment  would,  in  consequence  opimoa  of 
of  the  above-quoted  admissions,  be  quite  sufficient  to  support  the  Contuhfld 
case  of  the  pursuer.     But  the  cautioners  appealed  against  this  judg*    "  ^^ 
ment  of  the  Court,  and  the  result  was  a  reversal,— a  judgment 
giving  full  effect  to  the  principle  of  the  decision  in  the  case  of 
Devaynes ;  at  least  this  seems  to  us  the  fair  inference  from  the 
judgment,  which  is  our  only  source  of  information  on  the  subject, 
as  the  report  contains  no  statement  of  the  special  grounds  on  whloh 
it  was  pronounced. 

And  we  may  add,  that  we  see  no  room  for  distinguishing  between 
that  case  and  the  present.     It  is  true  that  the  circumstances  which 
in  the  present  case  exUngnished  the  operation  of  the  security  from 
a  particular  period  of  the  account,  was  the  dissolution  of  the  old 
company  of  Robert  Allan  and  Son,  by  the  death  of  one  of  the  part- 
ners.    But  that  did  not  necessarily  break  the  -continuity  of  the  ac- 
count, unless  the  parties  chose  to  close  it     For  though  the  former 
balance  had  been  contracted  by  the  old  company,  yet  as  the  new 
company  confessedly  adopted  all  their  rights  and  responsibilities, 
the  balance  just  became  as  much  the  debt  of  the  new  company  as 
if  it  had  been  originally  contracted  by  them,  and  the  effect  of  their 
subsequent  dealings  on  that  balance  must  depend  on  the  very  same 
principle.     The  defenders  might  have  closed  the  old  account,  and 
probably  would  have  done  so  had  they  foreseen  the  actual  result 
But  as  they  did  not  close  it,  and  as  payments  were  made  by  the 
new  company  to  their  credit  in  that  continued  account,  the  effect 
of  those  subsequent  payments,  in  regard  to  the  former  balance,  as 
at  a  particular  date,  was  not  a  matter  within  the  discretion  of  the 
defenders,  but  is  exclusively  determinable  by  the  legal,  principles 
i^plicable  to  the  case.     If  these  principles  had  admitted  of  any 
equitable  modification,  and  if  it  had  been  held  competent,  after  the 
event,  to  split  the  account  into  two  portions  at  the  date  of  a  parti- 
oular  balance,  from  a  consideration  of  what  the  party  would  in  all 
probability  have  done  had  he  contemplated  the  result,  there  could 
not  be  stronger  grounds  for  applying  that  equitable  modificatioA 
than  in  the  case  of  Houston  t).  Spiers. 

There  the  guarantee  had  been  granted  to  the  house  of  Fraser 
and  Company,  for  drafts  to  be  drawn  on  them  by  H.  and  R.  Baird, 
and  to  be  replaced  by  remittances  from  time  to  time.  Transactions 
took  phice  on  this  footing  till  the  close  of  the  year  1809,  when  the 
balance  unquestionably  covered  by  the  guarantee  stood  at  about 


^4  bfi:6lsrQi^fi(  6^  i^t:  'Mfitl 

changed  theh-  firm  lo  Trasef,  fi'oiistbh  &iili-tCSiit^n4}  iSSl^  ^Jlmth 


Opint»n«iC 
ConsuUcd 


RoyaL.&nk.  the  same' dme  demwg  them  td  'Mw 'n6t*d(M6lA:^%H*'tli^t(^4HMii, 
but  on  a  banking  house  in  which  th'ef  W^fi  '{ia^^l  ^^frflMlk 
'f  account  wit(i  Fra8er,*tlouslon  arid  CompAnj^.*  ^^^TJhiWf-tte^lcw 

Judge..  arraiigement;  the  subsequent  drafte  \vere  AH^t,  ttiirfHl*?^ttkt*dft 

Were  made  td  B*raser,  Hbtiaton  aiicf  C<impariy';'ttfef*feW#tl4l•CW<• 
tipuing  the  account  as  one  current  account,  which  was  uA'UMN 
tiii  the  Unferfaptcy  of  H^.  and  "R.  BalW  ?if'  Wli;  atNI«dW*  lame 
there  was  a  balance  agaiiist  tliem  of  \ulS9^l    Fdr  tliti  valMb^ttfs 
action  was'  brought  by  FraJseir,  lloustoli  arid  tioiifj^n^  )^BM  ^ 
guarantees!    By  the  first  judgmehtIrttlie*caTise,'Mkr<ifi*4flf8S05fHik 
Court  found  thai  the  drafts  drawn  snfts^qii^ntty  *1?o^iftb  'A^'JUMFy 
1810  were  hot  covered  by  the  guarahtee;  In'c'cirfs^^il^tiM^M^k 
change  of  the  inode  of  drawing.    But  then  arbse  ^' Tely \jtoiOfc 
which  arises  here,  viz.  HoW  the  balance  as  ft  ^oof^ai'tBt^'Mfl^ 
year  IBOb/ which  the  guarantee  uiidotibtedly  kio^^d;)<(ttsid)lb(^  by 
the  subsequent  remittances  to  tl^e'cfeditfside  o^'th^yin^flf^c^ltiK. 
'If  thcf  accam^t  had  admitted  of  being  sepkrkted'y't}if^a0d»'<Unl^ 
balance,  'the 'case  6f  the  pursuers  wbuW  han^  bfe^H9ek^.**^  *^lfe 
equit^Ie  considerations  shppbftiiig  thatVl^W V^^'Moti]^,'^Jj#f&]«^ 
ks^to  force  themselves  on  the  attentroU' (^ 'the;tf«fdobWtirti^  (B^focU 
i  Reference  oh  this  point  of  the  case  haa'^b^fen'iiiid«'**»*!t«%n^ 
<  deference  that  the  acebuntant'soMit^^hlr  d^i'nidii;^'tli2/t^Htt^l 
'Court  have  found  thahhe  defenders  are  ^t1i^tfl6'f<)^  MP  Lt^JM^ 
^^drafts  on  the  baiikihg  house,  because  they'%vere  dHt  2tf^  flr^linft 
*'ofihe'guararifee,  they  are  hot 'efltJtiedUo  dferWfe'tfen^t  ^Ijiffl^ 
^'mittances  made 'to  a  different  Htm  from  ihii  tb  tK^dt^t)}^^ 
V  of  guarantee  is 'addressed ;  atid  but  for  Which  reib^tf{in%Hi,^f^!8t^ 
'  ptotiabW  the  iiew  d'rm  would  have  authorised  the'  B^f&lBAf  ^UiAyN» 
*'  to  accept  'Mi'Logan's  drafts  ;*  PT.  §•'  Si  iiT.  398;  ^  * :  ^'      •^^^^^"fl 
'  "Thbs^  cdhsideAtions  were  dfsf^gavded,  how'eiWl  \teW^^«ft 
^ouVt  bf 'Session  and  the  House  of  Lords;  who,  kltlhy^k^^fll^K^ 
?n  bWe  pofnt,  tiz.  thd  precWe  mo(te  ni't;hi^1th^\9MyiMttHllftf^ 

ttiice's  aff^fcted  tfi^  balahc^  at  the  en'd  bf^W^'^ea^'^W'^**^* 
in  Weatrn^-  the  a6c6uht  a!S'6tie^  ^hrrei/t^'atid  cbiM^Ah^BMU^, 
being'th^  fofin^oT'deaTing'^adopt^d  %the 'i^^ 
out  any  regard  *fo  the  mere'probabTti<J^,'vthiTteHif^3  ^UtOk 
wbtffd '  have-  closed'  tlie  acwunt  a*  a  partTciifeV^aM;**V4ifeTikrf*«t 
terided  to  allihe' cohsequehces  6f  keep1hy'U%fl?  ''""'''l'  ^''^  «*  *« 

It  does  appear  to  us,  then,  that  the  case  of  fitmfcfttj  I?  SjtKffli 

following  oh  that  of  Bevaynes,  in'  tli^j^T^irplafe*^^  kU%fi^]^4;^'ihat 
'n  the  case  of  a  current  ficcount  it  is  not  comp6ten(fp(  i  jifirty^ 
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wlect »  pvticalar  btlanee  at  a  pardealar  date,  as  distinct  and  nqt  17  Maj  ifisd. 
affected  by  the  substqaent  operations ;  and,  aecondly^  determines  ^^^V^ 
the  effeot  of  those  subsequent  operations  on  any  balance  of  a  par-  ^^^^^  ^ 
Uaailar  date,  on  principles  which  are  conclusive  against  the  defend*  Roy^  Bn>k* 
en  on  thia  branch  of  the  cause.  Oianion  of 

Lard  Cpekbum.—l  hare  already  given  my  opinion  on  this  case,  Co««>»«ed 
and  I  adhere  to  it ;  and  have  only  to  add,  that,  on  the  special  ques-    "^^ 
tioBS  that  have  been  put,  I  agree  with,  and  adopt,  the  preceding 
answeia. 

Hie  investigation  and  discussion  that  have  taken  place  since  the 
esse  was  before  me  as  Lord  Ordinary  have  satisfied  me  the  more, 
not  only  of  the  shock  that  would  be  given  to  the  law  by  admitting 
s«ch  evidenee  as  we  have  here  to  control  the  formal  and  unequi- 
vocal  titles ;  but  that,  even  though  admitted,  this  evidence  is  in- 
auffi^ent  for  this  purpose.  Taking  the  titles  and  the  other  evidence 
together,  I  think  it  proved  that  both  Lauriston  and  Campse  were 
the  property  of  Thomas  Allan  personally. 

On  the  important  question,  Whether,  assuming  this  to  be  the 
oase,  the  bond  of  S9th  July  1884  be  reducible  under  the  act  1661, 
J,  cannot,  except  in  the  fact  that  there  is  a  division  of  opinion  upon 
it  in  the  Court,  discover  ground  even  for  a  doubt.  I  think  that  it 
is  rednoible ;  and  that  the  circumstance  of  the  security  having  been 
in  effect  granted  indirectly  to  one  creditor  of  the  ancestor,  does  not 
take  the  transaction  beyond  the  operation  of  the  statute.  If  it  did, 
it  would  follow  that  a  son,  who  happened  to  be  a  creditor  of  his 
lather,  might  lawfully  defeat  the  act,  and  disappoint  all  the  de- 
ceased's other  creditors,  provided  only  that  he  took  the  estate  to 
Ufflself.  It  would  also  follow,  that  though  the  statute  prohUriti 
€iU  deedi  iy  wMch  the  crediiors  €f  the  ancestor  may  be  prgudioed^ 
the  rest  are  to  be  held  as  not  prejudiced  by  a  conveyance  which 
withdraws  the  estate  from  them  and  gives  it  to  a  single  one  of  their 
nnmber.  Whatever  the  occasion  of  the  act  was,  or  whatever  evil 
may  have  at  lirsjt  directed  the  attention  of  the  Legislature  to  this 
general  subject,  both  the  enacting  words  and  the  obvious  spirit  of 
the  statute  seem  to  me  to  strike  at  every  such  transaction.  There 
arOf  no  doubt,  some  casual  indications  of  an  opposite  opinion,  but 
9i^tainly  nothing  which  fixes  the  point  And  reviewing  the  ques- 
tion as  quite  open,  it  appears  to  me,  now  that  we  are  called  upon 
for  the  fimt  time  directly  to  declare  the  meaning  of  the  statute,  that 
both  ils  obvious  policy,  and  the  plain  rules  of  construction,  require 
US  to  pat  down  an  interpretation  which  amounts  to  a  practical  abro- 
gation  of  the  act. 

Lord  Ckmiwffhame. — II.  III.  IV.  On  the  other  questions  I  con- 
cur entirely  with  the  answers  of  Lord  Moncreiff. 
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Court.  '-^'^^  lim^K^'^U^i^iieikoihft'^ti^i'^tM^ 

1y  tettifh^  ^lA^w^k^'  to  ft^  'y^tHs  we  ^o^^m-dt^da'  llyi»»tte>ii^ 
^dilfc^'-P  if^fl  IsWt  t^y  axkf.thibg  i^n  «hat?p^«l:-    It  itiii^  $Mi'  t^- 
^^flrfV  ^^^Fi^^i^re  Qeeeffikrf  to  9peek  to  i^  iM^b^ar'Witb' tliV^olll- 
H(bii^v)f^  Lord*  Ii!r6n'creift'    At  t<y  th^  t^ihl^^a^Wf  4jl4ii&)ft  tM»^  dtte 
Giihe>  flfsii-beiblre  0d,  ^ougit  we  did  Mt  wter  iattf  lAa^seiiMclb  of 
~}t^- w^'bid  eeruiifityWm^-our'opimons$  n^d  a«  ttet-tim^  lAioe 
cbineMed  witVthftt'wliicb  \m  beei^  foriMd  aMd'giv<etif4^  li<»fd  Mtfii- 
crefff,  f>rec<^e4it^  upeat^  a\itliority^  ol  Ersbitt^^-^n alMlkirit]!iiHlll- 
'<^H^Aged  fornbarly  k  eemury.     Bot  tid^i 'b|^ilg^'6^li''tlM  o^ 
hMi^  ef  1^6M  ('Moni^n^ff  and^Lord^Oorebouie^'  audi  ticked  itHM  ibe 
dledit^n^,-  wMck  »>«  wy  well  e^spkiiied  t>^  tli^'hilWt,  I'bliv^VbaA^ 
^e!df  iby  ii(vkefiK;^]itt«»h^<«Qkl^bafre«rv)i^^^t  Isbe^ti^ftetoiUl^itbU  xih 
^tOLsiirefm^m  hy^hk\M^  lA  Bapp^ir<if  "^im^&lf^^hH  JM^ 

^  had  beeii  e^ofi^udy  e^nd^imltl^litt't  ii»d!idi^  \ke^  bfhe0^\tm^ 

<  do  noC'toiieli-  the  potnt'    '9^  tUfrt  ftow^ I-  oonebr  Wkk-^  tlw  o(^4ii 

'  oftLdhl  OorehoiMe.    Ott  tbe  fonrth  quedtbi^I^^tofedttr  H^ih  tliis^t* 

U!ofi  eJF  Iclf d^  Faileftoo  and  the  Lo^rd  Pl-0$ide»tk. '"  -•    <  ^>'    *  -•  ^o' 

'  Zord  Msifi^A^On  thefir6tpeifij^'noMtb(^tidi*giA4S''epfBiiiM 

'<6l^t)/e  te^jeiAiy  «F  Ui^-epiisiiltied  Jiti^^  I  atH^  WQf^fSummir 

i€pkiMM'Mi'h^^tkA^hmn  M^tb  ««rfye  At  fb4>*QI»^fliQlitti«ii 

Nvilbiheiii,  par€ie«^rty«^«49b  i«gtiki^4d^tl^4fliidi^a^€btfip^:>^1^^ 

ttuse  W^(^b^9lte^  treated  a«  4be  ai4iiiaiy«tie  of  a  pM^tup^Oiiv- 

iii^'alMlttie  T't>apt4eior  tif  atiestane  m  <^oia  of  lA^  Uli^i^'aMlutf  n 

VM#d  pirny  alleging' die  eidsliemie  of  a4rast  in  bis  AnrofiOfrl  'inr  Ibii 

^'kle^t  n^^ld  be  ii^nofliary  that  vtrfpif^MUis'pm^t-^miA  ha 

'^b^6y^lM^i^to«)uafify  the  title  of  tbe^firopm«or^)tttad  eauiUkli 

^'IMiit.'   fitM'^bc^preaont^we  bfiol^of  tbaideiclripliMii '  (it  vmtt 

'<b6''ceii$Wet^d  whewat^tbe  esffttie  pn^prieior*  -Uk  oaaiiii^xaai- 

nbt- bold  kfided  property  liif  iU^own'Mtt^t^  itfOiieirdO' ao<Uitoiifh 

i^ae  ^  iri«ot«^f  itt^  pii#tt>ei»^  hoMiog  tbo-  hMadl  lll'theih^^4ttdirid«lal 

mlm^;    N6w;  dfrMrXbetnas  Ailanwaa  ih^saniteptrtMr  ofithe 

iMnpony  of  'Rotort  AUao^iyd'S<^i)  bo  wttidd  saiaraiHy  hv^eiMita 

as  their  tftiMee^  with  Ye^ard  to  toy  tande  tbey  flMgh%«^«if^, 

was  it  likely  that  a  Written  adcnowledgment  of  imiit  ihoM 

ken  froin  hlib/bot  th«  evid<^tttd  Df  irwObld  -be  iupp)ted''hy^tbe 

oomi^any 'booksi     Aofd  it  is  deseTviitg  of  atteaitioil,  thiit>tbo  only  ioi* 

portant  act  of  ownership  ezefcised  by  Mr  ^lan  with  regard  to 


these  lands  was  for  the  benefit  of  tl^e.^^qfiip^Q^  ^f  w^^ffcl^^  fras  a  17  Hv.  l^3q. 
PftttftW-l  . Jr  lW^'<Mr»  tlj^itl^^  ja,^  diffeJF^|u:fi  UfiW^W.  th^  Iw^  of  ^i^'^J^ 

aifipa  kfffi^M  W»Oft{of '/tlja.appftpwift;    (Hia.LAfdshif  lw^#ih 
t^d^^n^d^h^idffefvUi  f^  t^  fWehiiafi.aiMl^sajNego^^t  piKWfdittr^ 

M^  1^9  ^^  yropex(y;«oC:  ihe  aonpaiij^^)-    No  «/i^  ^as.  epcefdit^ 

M!t.  1|M^  f?*W5iwd:«fc.V*^W  ^bam  iisi  JirusK;    -Wilt  re»ld*.  agsfif, 
%9({f(^mMK»3o)' ^nmtiBi^raaX  difficuUy;.    I  bave  h^lll  liifl^r^n^  9{Mi- 
jiriMs  4tpi»ik^  |y^tti}^(^>.^thewbQle,tI  think  ihattbareisni^siif* 
4fii|s4tf«ri4eiM:«^(^;fll9W  t^  i&  did  lialoog  ta  the  ep|np)K»y»  at  least 
^,t^'4{AtQj§£>^.Mfi  4Pt  IsaSi. .  The  ^iBcumtMW^  that  Jbavw  lad 
4)fb  tffitfofiApthifii^ioion.ave^the  felUwuig:.!^  Tha  ^fOQapai|]rii|B4 
^ti|MVQti(^99r.M(in^tieA  withrjjaiifistoas  as  they  hud 'with  Camp^. 
SUfMcr^AfUqn^H^  earoH^  asai  IraeboldQr''  uade?  bia  iofefiq^pt. 
<%;  H^'PlMd  ^^ffeat  lor  the  house  and  grounds  acaupiad^  by,  him: 
<4#A  ^  T^qpfnpai^  never  intfr^^red  id  tbe  managpsaent  of  ^the 
«^ltpt^>  .Atn^iy  ^9F6nl9»  frop,' th«  date  of  the  agreement  in  lddi)|.Jf 
JlrMo nft(f  IMQ'  Mf  AiianV  prop^ty  before,  it  became,  s^.^hgn; 
4^0HgJil  Aiferl«wfaVefof  i^teres^  with  whieh  he  writs' to,  bjp  fikfva^ 
for  the  amount  of  itaiXMfi^cl  w4{^  u^oa  it|  iookfrMif  it'ba^.fVri- 
^pifanjhbQ^.iar^pfi^luhili^n^wliiebrJiMt^t  b|i?a  fbeep;  thr^iv^n  4»ib,  the 
iQmmf^f¥j^  and'vhleli  tlecafa^e/aa  not  a  profitable  oilet.  14^  Wigjl^t 
fiilaighid.ita  eei^qii)!  «f  ofvany  tem^    As^to  the  tbird^iiesiiia%'i9y 
4i9cuU}^^ac  h^w  tttebltnh^  ^an'mdca  wvihfii  ti^y-f^  ffre4itcifS'/of 
^karapc^eWt'iik  this.  osaei<a0fd.tbetefor6  bow  tlua^uestion«cap4>^.f)p- 
t^lMMa  han^*  There  is  i^  great  dml^fassitaiplMfn  fiaeesawpy  'to.ma^e 
iOAt  tbat  they  Mb  onedjloipof  thiaanaest<».    The  htod  "wap  not  gfaat^ 
^ed  Id  fiaf>off Jhindebta^  nor^waa  the  oMiey  so«pp)jed»'  Bven.if«] t  eolUd 
feft(4biMrif >tfaatiddhls  9( his  .#ere  paid  oil?  by  ii^jfsoney  ad««iQ9d.to>the 
jMflf  dompaifj^'l  do  net  ihlnb  thai  th^.benkrWhoi^^MWed  jtio^uld 
tfaar^(lie.iM>naidered  as  ffre^ilois*of  tbelaafiest9|«.   ^A^^^^^Xb  it 
.  fyooM  beoedeaaary  ttf  asoextajn  whe^beiifthe^noof^  Wil9Soiap|4i^d  l^« 
iQhi^iS0bl<t|NMatlsfia44hatilh^re  *wa«i  ahood  l^  an  anaestor'f  o^editor. 
I^lfD  ae>l*ihifrefare''' think  thati. this  tbied.  qotiMien  afiK^)  i|0|?  that 
^lhar&>ai«  i^y  igronnda;lov  raising.ihSs  plefi  in  law^.  'On  the  ffm^th 
*4iaeptidi|  ]f£aii«ttt  wilb  tbe*BU^ority«  - 1  doubt  very  moeh. whether 
Jii%^hesi.of  Denaynea  md  li.imti>ik.compel  us  .(q  fiad,  •  jtti<  aa4»  a 
^das^as'lUs^  .that  tht)  ^payments  made  .to  the  defenders  by  the.  new 
mn^ttAy  taught. te.^  in«e3(t»MtiaQ.  af  the.balanice  due  by  the 


17  V^y  \S^.  oM.^^    I  bold  ^h^t  th^^^i^f^^l^.ry  e|^ji;e^  y^t, Mi;  A^^'fl,f|ei|ttHA«<» 


oiK!!^.,  of  which ,^WM.g,pq"Hi^r,.   ;(t  is  th^^.fpo|j(  p^)p^i^.|9li^Pf^^^plii^ 
HpjalU^  jihat  t|ie  o|[jni^9n  Qf;,Sir  NVilliaui  Gj»ii.t  in^  De?<^yflfe9^,.c»§f^.jSfrpj^ 

Court. .  ]  39*2^  subsists  to  the,  ^elfectj  pf,  s^ec^ri^|^.  (be.  b^l^^j^  ^ffe  .at .Mr-rj^ 

Ws  '^2at]^  till  Uik grS^p ting. ^f  tie,, ^le^^  .9iq4.t,h^MpV«{«m- 

npt^be.erafsea  b;r;  tjie^subseiJ^enS  ^i^^e^^ifj^.y^fl,,.  T!^?rfeWfrf  P^  ^882 
wa#a,f<,ntinuin|r^^^^  .fn.eb^rt,  I^cpj^c^^i^n^S^^  ofti?i9n«i^ 

i^.?f§re  to  ^jfpeated,  1  w^^^^  t9^tl}at  ^efjpnc^  ^cm9^..^:ef^ 

tboijprh  1  tWcoijlTu^^i^        ftPi.nif?n9  of  thefl,i|j^9fity,qf,«tt5j^jr^^ 

we.  must  look  to  the  period  of  the  fifrantinff  of  the,BecoQd,haiidmift 

both  .sijes  of  th^  accjojfnt,  tliereww  pn'x  ^: h^»c^  ^KfhftJ  ^ffief^ 
L.4dtf^'n6'ipor6  can  be  covered  by  ttie  bQpd,oi^'^8d^^i^h|^,9P^ 
'ate^..^  tVat  date."    ./.-.,,  ^.  .  ^  . ,    ,.  ,^  ,^3,,,,  . 

Lord  Gienl^e  stated,,  that  being  conpect^d  witb.t|ie  dpfei^cj/i^i^^e 
Royal  Bank,  Jf  the  questioi),  whether  Lord  CQckbnrfi.'s  intf^Jp^nipf 
ought  to  oe.  alterefl  or  not,  if  ere  to  depend  on  hi8,eastiiig  VPI^  h<^ 
would  hot ^ive  it.  He  was  willing^  and  thought.it  qo^  iwr^lWIr 
able  tro'be  present  to  make  up  a  quoruin  * ;  b^t  oemsid^ripg  him^eljEa 
party,  as  he  really  was,  tie  must,  notwithstanding  «theia(^t/>£.Sed$« 
runt,  decline  to  determine  tlie  question  by  his  c^tii^g.^t^*  .  ;t<M.,* 

Lord  Me<^iovphank  differed  from  what  bad  .beejn  Jj^  sai()f,,^lHU;j^ 
judge  can  make  up  a  quorum  who.  declines  to  vpie.  .  ,  .   .^  r.    .,,  „ 

On  this  account,  land  in  order  to  give  time  for  ,considerat|Qii,o£ 
the  view!  taken  by  Lord  ]Vledwyn  ,on  the  tl^ird  qu^sti.o^ji  whlp|i  ]^ 
not  previously  occurred^  the  case  wfis  delayed  til]  ne^t.^ay.-  .....     ,, 

Oh  19th  January,      \  ,,   ,    ,  \      '[  .      ,     iv.!-i.  • 

LoriJueadawhank  stjated  that  they  could  not  j^^ropeed  .t^,pfy>|i}ifimie9^ 
judgment  on  the  case  till  a  quoriioa  was  properly.  fo;:;n^(|i^  99.  {^rc^ 
Glenlee  still  Reclined  to  vote ;  and  thaf,  on  ^onsidejrii^ii4e^  P^%^, 
raised 'ty  tord  Medwyi},'  V^  .^VvS^!'  ^bat  it  Wfis  in,a,Yfjry  .c^niijb. 
about  way  that  it  was  atteippted  to  be  made^  out  that  t^e  .|>anH  jf^^. 
creditors  of  the  ancestor.   /Hfe  was  4  opipW  tl{|it^^^^ 

At'kdvising,  ot  this  date,  ..^   ^^,^^,^^.,  j  . 

Lords  Meadawbank  and  Medwyn  repeated  the  results  pf  th^eir^j^r- 

me/opiniohs.  ;  _    "' ;\   ^;     ...     ,  .,      "....,,..1  .,.....;.. 

•  The  Ijor4  JusOi^-Clerk  wm^Immu  -. 
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in^iitMeftCfe 'of  tftfe  paflies;  attd  lie  fa  qf  tlie^illes  of '^fe'esMfS  ot  ^m^^^- 

Gainpie  and  Ladflston/I  J^kWhow'come'^Q  be  of  oj^im6h,^wim  tae  o^Mal 

Mgt  mtiGtity  of  the  Jiirfge$;  'that  both  of  these  esW^'^ip  ^^'"'^ 

1^^  to^'hirve  beei^  ttte  (Private '  property  elf  Mr  Hioipp  Allaii^l'and 

ttiattfce  d!st!nctidn  conte^plateff  by  thie  accountant,'  and  which,  at 

9Tii  sight;  I  "wbM  disposed  Ito  adopt^  between  the  ritaation  of  tb^  two 

^tsites,  is '  m>t  sutiiciently  estsLblls'hed/  ^I  am  frep,^  liowev^,'  ^'^ad- 

ihtt,  that  finbnl  the  original  connection  of  the  conppany'bt  i^oDert 

AHab  and  Son  t^h  the  estate  of  Campse,M'n.havingieiitmone|^'^n 

tfi«  sectirlty  of  }t,  and  taken  vdrtous  steps  Id  regard  to' iL^jprevioijs 

tathe  dispOslticfn  being  executed  in  Havpur  oi  IVtr  t^tiomaa' Ahan, 

atid  t6  faig  acts  as 'proprietor,  and  atong^witii  the  staie' of|  tlie  com- 

panj^ldokk,  thieri^  may  be  greater  room  fb  ddubt  t&^n  m  reg^ard  to 

the  esta^ef  of  Labrf^toh  ;  but  stitl  there^does  not  appear  to  nie  I'tlici 

fM  dtiA  stiffieien't  evideiice  that  t/ie  estate^  of  ^Campse  waVbeld'l^y 

TfiOirias  Allan  only  in  trust  for  the" company,  al'thou^n  ^erk  fs  no 

doubt  that  he  was  liable  to  the  company  for  the  cost  ana 'expenses 

i^tteifdihigf  fai^  piirch'ase  of  that  property^  as  well  a^  o^  tlie  ^tate  of 

Ltitirtstoni'   'WHh  ihe  latier  property  Hhe  company  Mdjoriffihaify 

no  eoniteetiOTi  whatever ;  the  steps  as  to  the  purchase,  the  impr/ore* 

ments  tipon  rt,  ana  the  use  andemoyment  of  it,  hav]irgn)ee^  parii- 

fipat^fl'ih'by  Ml*' Thomas  Allan  alone.^^  T^  Wct'o™^^ 

hWd  of  tHe  banking  liouse,  and  the  holder  at'on^  time  ^*{  .inree- 

fourths,  and  afterwards  of  one-half  (of  ijbwi^Qle  stofie  and  Jp^iop^ty,' 

^Ve  faitij  tfiat  preponderating:  lofl'uence  which  enat)led  him  to  com- 

mand  the  most  extensive  loans  of  the  tunds,  as  to  which  .the  caom- 

^tiny'MeJd  ill  security  only  tti^  amount  q/.tiie  credit  of  ,hi8  puvate 

account.  "These  loans  Thomas  Allah  appliei^d  in  tlie  acquisition  of 

the  two  estates  ot  Campse  and  Laoriston,  Which,  there  if  me  most 

undoubted  evidence,  he  all  alone  used  a&  his  excfijsive  property:  and 

as  there  is  nothing  amounting:  to  any  acknowleag:ment  on  ais  part, 

'  .      i   .        ,   ^  .         ,     »    '    ,.    v»ii./-i  I     .    i'.'  '*''-^J    fx^Kiiyi  ni'jm'  hill 

€ft  even  a  statement  on  the' part  of  his  copartners  or  of  tl^  comnany*j 
tn&Tttiouglrthe  titles  oore  the  estates  tope  1  homa^  Allan s  uidivi- 
dukl '|^i^o6erty,  they  were  in  realfty  Keld  By'hini  only  in  UustToir  tlie 
cottipatiy,  itlippears  to  me  quite  impossible  to  resist  tb^  Gtf)nclusipn. 
that  t»ese  esttates  Inust  be  neld  to  have  been  the  private  pcopecty 

of  Thomas  Allan.  •  r  .    ,    '  \,  »    ./w  A/  ,\,    \ 

As  to  the  tecond  query,  if  the  opinion  is  well  founded^  that  tne 
two  estates  of  Campse  and  Lauriston  were  the  exclusive  property 
of  Thomas  Allan,  it  is  hardly  necessary  to  enter  upon  the  question 
put  upon  the  hypothesis  that  they  were  both  or  either  held  in  trust 


870  DECISl6>JS  OP  tflt  Nof  US. 

17  May  1839.  by  liimi  and'ff  tfo;  1*hiAer  b  't'ob'^eYadce  Orf  t!kctt^by'KoIie»»i^ 

^•'^y-^  wais'a  contifeveDtfon  ofthfe  art  16(61^-^  •;  '^'*  '^  ^  '-  '*'-* 
olh^^%T^"  But  my'opiniott  in  regard  to  that  que^tlbri  -^illbeaelitef  tttritN 
Koy.1  Bank,  gtood,  t)y  firfvertlng  first  to  the  pornt  etiibrfaWd^^irt  thfr  W*^  qne^Jr. 
Opinion  of  ■'  ^  agr^c  In  holding  this  to  bd  an-importatit  question,  andcertetnlj 
Court.  '  fer  from' being  unattended  wtth  diflicttlty;  espfectaflfjr  flftfer'tbe^fvf. 
sion  pf  opinion  among  the  cbnsufted  ^udg^s*  Btit'l  TeibaIA,''^aft^ 
the  fullest  consideration,  ctf '  the ' dpivticjii  f'OTigKiaIly''foi'fneil,'  'aH^ 
which  cojncid^h  with  that  given  by  LordHCorehoiwe  trpbh  iMt'pbrnJ^ 
and  With  all  deference'  to  ifhose^d^inibWof^  brbpfjt^tci'lialWri^  Aiit 
are'  now  before  08. '  I'a^ee  entirely  a^  to  its'  teirtg|^burifatj'% 
take'the  whole  6f' th'e  act  I6el'into  ^et^-U^to  attend  toHb  prebtiiN^, 
and  to  observe  particularly  its  enacting' words ;  and  Vhien  iMb'lAi, 
1  feet  myself  exactly  in  the  sftuation  of  Lbrd'Cbfehbus^W  h)4*irt 
was  the  true  Intendment  of  that  act.  And^s^be*bAs,''fn  the  bleaW 
est  fnanner,  demonstrated;  froni  comparing' thi^  r^orts  of^Hafittr^ 
and  TouhtairihaTI,  which  t  have'ialsb  catefully-lbokeA  Mt6^'that'i!ffc 
decision  referred  to' by^^Crskine,  as  the  foundaifott  of  %ft  6pi{i{im, 
gives  no  authority  for  it,  while  the  argtiment  maintained  as  tc^ttte 
tHie  teeamng  <tf  the  act  is  not  i^esfcted;  I  n/iist  iftbrieiir  bnth-el^fh 
Ithe  conclusion  to  wbidi  Lord  CJorelioose'arrfved,  tHatltlife'actl'fiM 
rfoeiJ  apply  to  a  disposhion  granted'by  lin'appfarenirlidr  wftKft'lfie 
year 'after  fafs  ancestor's  death,  which,  as  preferffh^  ^bt  W^or^e 
creditors  of  the  defunct  to  the  rest,  is  undeniably  to  tliei/pih^jW^c^, 
k'iid  consequently  is  expressly  prohibited  hf  tJie  «&tu!e!."'**'^^  '  ''^ 
',"0b  the  stipjiosition  that  both  ordther  df  Ibe'festat^  cifdii'mpsesiM 
Lauri^n  should  be  considered  as  held  \n  tVust  by'^Tltbdias'^^ 
for  t>eh'oof  of  Robert  Allan  ahd  Son,  a^^  h'e  tlndotrbt^dff  "l^it  Vigilt 
to  one-half  as  a  partner,'!  must  be  of  b^hidrii  fWni'tlre'v'fe^'I 
entertain  of  the'  operation  of  the  act1661v  thdriTfedii^iffdh^'of 
ij?  son  and  apparerit  heit,  within  h  year  aft(?f  Uirf  tleWth,6rfti^  in- 
terest which  hfs  fatJheir  held,  in  favour  of  the  defenVl^rs;  crretHtort'W 
Ihe  defunct,  waa  invalid  under  that  sthtMe.  Whateveif^en^el&l 
inWre^t  i?ho^as 'Allan  held  in  these  estates  ijras' Wketi  'ufi  bjf^w 


period  6f  a  year  from  his  death,  appears  manifestly  to 

is  declared  invalid  by  Ae  statute ;  attd  thbt^h  W€r«JiVt^o«1ffit^ 

nefit 


'»/  I 


my  notes; 
safti^' 

In  reference  to  the/cmftt  tjtfery;  Tahi  tif  ypfni6rf,4lfat^ft^^4HBi- 
pariy  of  ftobeft  Allati  'and'  Sdri  wafc  dis^iftfired^  Tb»ttr»*  Allan's 
death;  ^icording  to  the  established  fbh^  tff'W^i'  kM-khMmt^^* 
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J5* 


fjilt^    Nopotjficj^tiQn  of,  the.  d.i99<rfation  ao  o^ef^iTOe^;^^^  "^^  ^^^}^\^ 

4iNi>  4ftt|i  -^nwi  tpqp^^f^  j  but  at;  ^n  y  r^te,  Ugeeiiis  riiijpc^siBle  fof  opinidirBf   ^ 

d^f4$fen4m  tobe  liitcjned  to  J#  «taliiag  waotpf  ridtification/s^fTng;  Coilrt;'  •"  *'• 
If^  wfgr  ia  ^^lebf^hey^.^i^ia^Qted  with  his  »pp  in  rererence.  to  hw 

t^H^od^  <W«^riy  «Moy«<*SK  thj9(qiWl;i<Vi.ith^«VJf®/^^"®»  whetU^" 
^^  ^^<{ipie.^^iJ8bed,^X.tl?^  :^ec^^^^  in  the  q^ip  ,of  Deyayiiej 
4P4  ^9»b8^gn«^f ly'  F9l)oiYecl .  oat  m  |;bat,  of.  l^oust^n's^^  ^?x^cu tore  v. 
SpiJ9f;l^.j3  W^-lfii^.  393*1  applies  to.  the,  itate  of.aficovnts  b^weieri 
^(^rf  Afiiap  (i|^d  Soa.Ai^d  the  defeoderA,.  .  It  appe^p  to  me 
Ij^fi^  ,Jby ,  th^MfJw^'pf  TVa^  Allaa,  >od  the  cb;iwquent  dispq^ 
liajpn  f{f  the^^cfo^paiiyf  ,lhe  security  granted  by  him  coiild  fee  no 

P^>^fPp}yi*? l^pJfMHIflr.ibe  b^efiti.Qf  a ^opjfai?/,'e^f  jk^^biyh^^^ 

Amn  iV^ft-parH^fir-     If^  then,, the  acepunt  Jjpept  bylfih^  def^pcjeri^ 

l^qd  ft|U  fdjpwed;hy  them. to  be  operateil  opoo  by  Robert  Allan  ^Qd 

i^on>  lifter  '^boroas  AUan's  de&th^  is  to  be  held  as  a  continuous  ac- 

i^fmptp  aiifl  fip  pau^e  in  it  or  resting  place  js  stated  to  have  occurred^ 

jM€;e^l( /ilfScult  tp  deny  the  appJication  of  the  very  principle  of 

tb|9,ica^e  pf  p.eyAy;)>e%— ^hat  if  the  b^^nce  e,xJ9t.iog  at  the.  time  of 

TlmiD^  AWfinVd^alh  was  afterwaicds  wlioUy  pr.pearjy.e^jtingujshed 

by  paymei\t9  fpade  .previous,  lo  the  gcaqting^of  t;be„  neiy  security, 

.'^hi^  Wd()ef]  1^.  fully  admitted  by  the  defenders^  tbat  balanjce,<^n- 

^P#t,b^  ^gftfffe  reared  up,  as  beiiig  covered  by  the  security  granted 

by,Tbpmi|9i  A^a^^.  iq  cons^queo^;  of  pp^eri^  advaopey  mad^.oo 

ithip 4Fa^tf lOf  tji)f  cpmpauy  of  Robert  AUanand  Son^     ^^f .^1^^ circum- 

l^taja^e  of.th^  aecbfint  io  t^is  ,case  .uut  bein^  a,  deposit-account,  ,(as 

.^at.^ijpevaynes'  oase.was^)  apd  tbi^^th^  ciefender^  are  creditors^ 

^^04  npt  debjoJiiS,.  i^  to  be  h^ld  pa.r^n^leria^|tlje  .^es  esefpnpaljy  dif"- 

•ffirnnV  faassuqff^in  jjh^^opifji^ns  of  J^rd,  Moncreiff  and 'Oth^jr 

Jfi^^jgp^  ttffi^egecl^.of  th.e.iJ'e^5isiop|jn  Dev^yifgSj' jsase  may,be  got^id 

f)f  ;i!^9t  JL/pe)^jatyf|el^  more  dispose^  to  coaqiir  in  the  ^view  (hat  is 

•tt^fiftlM/  'MTfffl*^]^'^.  suhp^ibed.  by  the  Lord  tres^depj  and  Lprd 

.J^l4'^^,.j{jpf]l^iM|9r.l|y.wbefl  the  dedsion  of  the  Hoiisy  of ^  Lords  in 

tjble,^%^f/^p^a^OP's  £;i^jBCUtprs  is  attended  to^  '      ,.;,'/ 

,;.  jE^^J)|^(/f<:^, stated,  that  as  to  the  2d  qfUestipQ^.b^  lYid.4i£|d 

^eat,4i09Plfjr.  in.f79ii^  mjfl4;^but.be  re^hpr|agree<l  with 

Lord  MoDcreiff,  though  be  did  not  think  that  it  was  necessiary  to 

.  ^^Wr,^py^:fhe  co^judf^ti^rof^^t  point 

, « ,  A;  d^Sfi^s^qp  iUb^.  iipok  place,  reliM^ve  to^^tjl^e/intefjoe^tpr  to  be 

.  pr^fQft^npqd,  ill  the  P9«nie  o^  which  the  question  waa  stm):edj^  wh^th^r 
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Court 


JuJgoient 


17  MkyiB89.^  thmmpimiaii  oiLioAiOosiAfmie^imitaiibjiwBAfs^  ni^oeqigakSBj^itii^ 
oHuU  iM.^OBOted^'  i>aan<^J3sciiA^liCKte|l4 'tbftfeiiBcithajBiiivtttd^ 
(Iiimi^a  Bep»B6ntati\iM  v*  E«  ^f  PfeUrriioqwigto  Flrf  iwilw^tj)  itteab 
Uoyai  Bank.  thftfCMM^ltsd  Ja<%e8  had  giirea 'tbeimpiiuoas  aftevja  ImHyiig  id 
o^nioii  of  pi^^Bena^i  oertdn  >new  dooi]|]itott>.ipitv«>v  jiMMPvered  mkixHk  /^ni^ 
tiM^iighb  U».«iter.  C))«  stele  0!  ih^  oaip^  iVkidk  f0aaii|ecordkk||^3li'#8miU 
ted  /foe  leeBiiridemtioft^  .  Lmrd  iHflflawikl'!ii>4i|e:'neiaiitiBie(?Mar0A 
beftre^ibdiliad  an' opptrtUDily '4rf  r^iMiiiflidemiig  Kiv^^nioiiy  laad- 
wbeV'the^oase  oqim&.faMk,  two  objeotsarns-'welpe  tnMfe  ti»iredMiiiigf 
bisiLordskip'tiopuiion :  *l.  .tbat  be  bafi  sinoe  ii«iigfiie4  ;<todin24:tbat 
tbe  case  bad  been  sent  for  reconsideration  on  tbe  new  docaiptl^ 
Tbejdmi^  afiM  a  <privafi^  amsttltalioD  tn-  tbe  robiDg«hiDb$  mt^kt- 
edi  Loitd  llQnmttd'fli  opiiuoBf  1»M  ofi  tbe  latter  gMun^otily,mnB  dbt 
becdu9e4e>liaiireiigiiedaiftef ^Nginng^il..  >    V  .^(^i^i 

As  it  appeared,  bowerei^  tbat  it  wa8ciKit4itt;<Bibffy^lD'take£tottI 
Corehouse's  opinion  into  calculation,  the  Court  irave  no  determina- 
tlon  in  either  way.  ,\     •         .  .      .    \ 

T^e  interlocutor  was,  that  the  Courts  having  resumed  considera- 
tion of  the  cases,  with  tbe  opinions  of  tbe  consulted  Judges,  and  ac- 
cording to  tbe  opinions  of  tbe  wbola  Judges,  adhered  to  tbe  inter- 
locutor of  tbe  Lord  Ordinary,  and  found  additional  expenses,  sub- 
ject to  modification. 

Lord  Ordinary,  CocMmm,  Act.  Dean  ofFac.  (Hope,)  Wood,  Pemt^,  Alt 

Lord  Advocate,  (JRvihetfia^)  M'NaU,  Dtmdae.         Smith  f  Khmear,  W.  S.  tod 


<  ' 


r.   .1'*   <  •  i'l 


\   n  * 


.       .  ,  .  MCONiD  DIVISION..  ■:<    -    ..fi^t 

.      V   v         ,  ROBERT  CHRlSTIEi 

Tiiu^T.-n^R&liaoN4i<  Bioav^^-^rlNstiuMteut^This  ;wair  attStUor ^pise 
ansifig)«jut^Q(  ihe  baBkriypCcy  of  R^heft.Allan^kBd  l^i^.s)A'it^c^ 
in.vttKfi JV9f  «kia  l^islkiw  ami.  cifN^^laintagBinatiibdv^igMl^ 
8e^ufati;a!ti<»k  who  ,bad>>  in.  (be  scb^m^i  •£  divjliansnad^^  u]»sb]^iDf 
iacjuie^..^^ ^ta^efi  of.Ciiaipse>attd  Lanrisfon^caul  eAiiVBtiMber 
heritable  si^bjects  ?eatftd  in  Mr  Tboma«  Ma%va»past^sf  |)(aateet8 
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oijbdKviri«iu  tAufl(i>a  lakciie^^  mdl  \|Ikeneflla^6^«nd  sab^sctiudealt  i#itb  j^^^-jr^'^ 
waMr  Aii*i^s>fri^2^S'''P^*^  tiieiCoikrt^  ra/a)s&ckinqo|f  B«tsib^;  Hus^^iV,;  >  > 
the  yapoaieat^  i<idft^wirftae|o;gpfaB8  iONa^petetiba-^rfiO^rteutiymw i«afe  ^^*»fMf!'  i.  /< ; 
ifl^fthe  Royal  Exobangciy  oa«apiediai(ahfi>.offieeicofiftkts*fiaQfe(riiAAq      ^  ,^^  ,. 
TiioBMS/A^te  jigbi;tt  Ibia  >prqtant]P;tra»  anaely  (peiulBal^  an^b^ 
itoitiailtyjiflijdMuaDiapaagffajfaMioka^iit  ap^  solditai 

iImoi  jiiarriLkfl5QDi  ;iTibat.iGoiiniheU  vtitatiMi^^ChaoAdwAlhtiiuaaed 
t^iaai;^'jin«at^iiaiiliddbiis.4iiarte^  :forilie , iaoipaiqisp  radbIaAii%Ut^ 
beii^Sjoiltoely;  perti^iiak  ^^vafe  qDalifiedbby.fthe.itDiisl^caa'^dbteliaHi 

^pnlitjTuooJi  v/'jn  Jill'  <■(»  (.".*»;  •?  j.".r-ji  .^m  to\  \ii  :a  n-j  *<)  tmii  u^io  'j.ij 
.}jSnM»tuimrf^;^tUfarttito.'m-l.  9a&;  i^«rchkiiv,)Qre#{ai4^ 

6lJb  Jiily./I63«^iuMi97faij7ii(Ui}  fioaaclrvatlaiv^oB^diBni^itadkotloir^ 
1805,  JF:  C.  and  11  X)otr,.fi0^.iDi|^r%nll.  tk^l^fGooih^ 
I8ft2  piUtid(£r^id«»i^r£tb^auy  lit]ii;iBe|&:iiM4il  (hjuw^u^  u  <sA 

Lord  Ordinary  Cockburk.  Act  jDadi  ofFac.  {Hope,)  ^L  M^^T^imfOH* 

Smith  ^  JttniiAir,  W.  S.  and  J,  H.  Mackenzie,  W.  S.  Agentoi"    .  i^.'  dleVk. 

i!niji;.i"^5.j'nTI  Oj  y)'J\ 

SECOND  DIVISION. 

No.  CXVII.  .,      \         ,r,...    ,    fi4ieft  MijhUa9. 

Mrs  M.  S.  CRAIGIE  or  MACPHERSON 


Mf88  ANN  MACPHERSON. 

Entail.  —  Presumed  WilUvJU  flf4aii)ittite-CoNTRACT.  —  An- 
nuity.— Game. — A  party  executed  an  entaU  of  certain  kmdSj 
aMxHnin^  Met  alioy  power  to  the  substitutes  to^jirAMe'Jtkeir 
widows  with  aimuities^  each  not  exceeding  one-fourth  of  the  rents : 
he  at  same  time-  omssiid  a  Jait^yUtuhiHesuMent^  directing  his 
executors  to  lay  out  his  per^nsmljunds  in  the  purchase  of  other 
landsy  to  he  entaUeJ^  imiAkVb^^  stimJs^laiiMons  and  j^  on 

the  same  series  of  heirs :  subsequently  he  executed  a  second  entail 
y'iBtf'^Bti  faafiv  wUh^iiemmEkrsMe^  iktriatimu^  ms  A^lMiA^  -Md^ike 
eiiiptdchasei^  bmdsii^'ihaiemse^dn  i^Uk{ffmti^flU  pMMa9ljl^<itnb 

^Mu^ifheprdi^fMduaed^^.afiditiUMJiiM  M^^mf^Mg 

i\,ithemmtider  iM«ii|iic2^4xaitfa£y^ 
bi^eeilim^'iieonts^e^nf^dAtfuimdkLltktinif  '^Ae  &rder'*Df<sW(ihi^si&n^ 
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TVIifnhgriiTii  r 


apmiilft^A  sa-I^J^.grwtfld^^i '(be>  wiyres  or  buabaaiiidbkeinBdMH 
no|^  i^pA^yi^ilWt^vbe  (be.girpvAdiof  >tBymdj«lfe«tio«?9£/'dieisMil 
entailed  lands  and  estate,  or  any  part  thereof,  or  of  any  ditigeoce 
jJ^t^n^jftke  ^b(9.CitQUii4.of  any  eviction^'^rfdnfaiiM,  -bo^tbakitfae 
i^9iPi9f'.tbAi«£(idJirLvye4  orMkaabands^beU  «aitelid'AOi)fiEifUito  thab 
U^  %fp/^f4Qo«i>ql$if& jcMD^If  tb0  b^ir  <tf 'iwtaiJ  in  potteiskniiK  dM 
ti^ y \^nd .^M^t /<«ii,Ji«ijf ,^<9i»iiiil  .aiMweeding' tt«i tbe^ttiidi ^idiitt 
shall  not  be  liaiW^  for  tUe/acreais  of  iyiyaiiatiitte»'tfial>:intty>hi 
gra#t^4r^it)M<flE^Hi  wiKes  or  bQsband*  fartbopibao^o  itiieLestent 
joiAn^  yfW.,tJ|treo6  ^and  tbat  only  afoedr^distiilMflf'.tbbicQreaMttiv^ 
or  Tepri^smt^tiv^  \^  tbeJ^-of  datalL  io  |>»io<rsib%^wfa6ii  Iba 
aaidtarfie«s8r,wej;o  <  iiMfwrr^d  4  and-do^tetQ^* ibati  tUe  ^ivtvi»a4>r:intt- 
biwki^I9U|Kbnb<iin'3baU  Ja  *iio  oas^*  JiiM^e-.rigibc  to  paifeo8iiUM'>aui-' 
Aion^^^ua^pLQe^lcfvilteii  ^r  rpoliey-  opi-eiwlMiref  <ibcrcto  MMf- 
ingi.wbipb*  abnU  boial«F$;^.r«#er«rod  f^  tbo>l)^  oAralailiiiV' tl<f 

A^.Maopb^xsoiiJieUta'boodiftAddiflpMitiaiiiia^ 
estate. of  Blaiigawriei  in  PoclbshifOffortbo  ^uat'olL&tM^iQilW 
even^dftUriiritbi^b^  oM^ili'Of  .I79A»  tie. e wonted  a)4iRifl^is^iadtioa; 
lelatiye  to.tbU  d^btf  .ffrber<^  .b^  ((djiaytwsd.  ibei  rdcb y  > Aid  »a«igii\id 
tb^  berk^e/bii|}4.tt>iti:^i8t0)9fli  .wijbb.p«w>»Ra9d'.malmic#tiiuitoet<l^^ 
tbe  d^bfc  and  toap^y,  it  la  i^'puHhmti.ofi  limda  asi  neiff  lii^ita- 
tailed  e^M^e  as  possible^  wd  to  ehlail  ilbe  Jandaao^itrefaased  owpti- 
cin^Iy  tb^«^me>  ooaditioo^i  ^ndiioi  favour  of  ibc<aalD0e»scideifo(3l^ir^' 
a^'werev^fKltaioedJQ.Ule.deedo^eotaU•> .  -  '  :tij//'«  iirtni  ' 
.  ;Mr  J4Mpb9r80ii  died  00  17Ui  Eebmwtfy  1.790^  wk^bma^tijitM- 
foLis«uei  «iidU%4ei9»  Jan^  Ma9pbef9e»ijtaiiorv'>soci0e0dedfto^ifM 
entaiW  estete9*<  1  Tbe,e2(eoMtors  .te>.ibjs  wW  ^eoepMl  of  tU  ^flta^'^ 
biit.tbe;.a^tvfe.r«ianageiM»tnwi  taketa  J^y/ShnJobn  iM|i||AdkiM«j' 
Ms  J4ackieQ^i^  aiid.,4afDies  MAepberaaQijJwuofii^after>tfavdaiQiflAi> 
retina,  li|ODi»  lodiis  wbe^ei  A^  bedtbeeo-iadtikst'datej  ol  bib^  iitkiA'k 
dfii^tb. -:  .    •«  .  ^     •  .  1-  \"\t.  -\  »'•  ■  •.*  Him-,  •:  m  .i.«v/  ot  /jhiieo  J)'i»xi'i:i' 

^aie;tii^e  e^psed  beii9r<e>  tibeplitooutt^)o£  tiie  >Bdbbg^pf^ 
was  ^reaKsediliy  itbe  itfufltt^  ^))Mil«4fle0/r«i^hmgiii^lby^aPtliiMM 
lands  in  tbe  p«jghbolHboed:laf'^bls,#ptaliM4pro|Mi$JVflal]d^toelmM 
an  eptiiltb^]^<4  .midei;T^beii«Mi4i(io«a  of  tbe  <t«bAenlifi9£  riil^Ms 
new  pws^Ofei  >elQ9g  'iRUbr.4e.iQ>98ioalr)4andi^tBfaflaHwatibjiqM^ 
geoei^l  oame^f  B^leyiUi?rcMd  «re9o«pMResmd4}yifaiiiee.ftbi4ii«^' 
sea  jiinior^iW  iWr.ol  eiEM&U< 


«< .« 


r«   •    ».^,  ". »•  I 


I  .    I'   'r*i»' 


In  1801,:die  exeoator^  purcbesedlbfe>eBteteo^  fiairbarn  Mi.RdBi«» 
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Jdacpliarpop,//J«iiies^Ma«lphiHi8(iiy  juiri^^^  ^1^^^^. 

lJieidaftt)stoviwivio4rh»t;f  *fobttot<5^  of  the    ^'^  "^ 

*»Mai»r  ^'  /'  /  '  '<-  .*■'  •  '>'■'    ■ '  ' :•    '-  - •  •  '■  • ' '  ^-  "•• '"  *'''  ''"""' 

riiiRMMote  ^iul)>rok5e«ilgtof  «he  dsiaite  of  Pirili^iivb/^<i'4Be<'^- 
ditdt  t>ftibhe>o4)het)iQiidft  iMMl'teitiiU'OPihe^ctM^^ed^  dd^HoM^'iihd^r 

taUsA  iniAedkitm  tlicffittfi  4iM«d^  'W<6ve  '^)^5«d^ ty 'Mtti^ 'Ma6][Ater- 

1  iB|rbao»napt»L)BOiittiaiit  «f  •marriiAgi^',  erit^red  hitKy 'l^^^tW^^e 
ptQM0xaodiaaptt»dd«ft^b^^Oiti'JUttid5^  dtrtM  dth^Dl^c^befir'lBOS, 
«Bid  Utb/J9Mnf7<^l«0^iAir^lifodph«ra4>iFb6dMl^ 
*-aflf,i<ABd'lri8Libem:iArfil'!8Mm»i»tfii,  ftrrd  blfir^tte  faeifii  of  tkiisrie 
**  0BttcecdiB9  Jiim  in  4to'  ta^Mi^  «§tet0^  ^ibe^aidffeiiivM'MMpli'^yflion 
^Ktfiioii  bb-Aiher,  tft-MMent  and  pflytlie  «aid  MUs'Mftrt^'BtffilMa 
^firaif^enjatttrfafv  >diiriiig^atl  tbeAtlay«  <rf  fa^f  lifte  tefUt  hU  deiatli^  in 

*  case  she  shall  happen  to  survive  him,  a  free  aDouity,  equal  to^Otie- 
^4bui!tk'paftirf:-tiie'iiiee^'t«rirttal  t^nis^-  issfoes,  and^prbdilise  of  the 
^ifhol0i tailzied  estate  of  the  sakt  JaMM  M^phlsfsM^'  W  stfter  tf«- 
<,Aarihe4>  Aftiadbos  to  pty  her  y^^ily,  in  Ibid' ^i^eiit^^MHsMd;  m 
HnfU^limk^fre^'ManvAtfi  equiJ  lo  oAe^femttbpart^f  tbefr^eiitifraaF 
^i^tsifits^  isnts^  ioterdstsMd'prQdiioe'of  tfa^^safd  'Jbtti^  IMiM^enioik''s 

<  (^«;huaband)  wiiole  estali^ and  effect  still  under  trust/or  to  irfaith 

<  bfkjhfls  Buee^ededr  or  may  succeed,  by  and  ihrotrgftil  the' Mtl-  (deed 
'  ii7A8).o£  faisr said fctfaer)  alias  4)e*nriited  1^,  ^Md'itt'^etlM  df*th(» 

*  entail  executed  by  the  said  J«tnes  Macphersonsehibf,  of^ate'tbii 
^UMb^SepftSMbev  m&;'  :aikd  4&r  the  piirauer^S'  AiHb^.^ee^rityin 
pejfmflnfc'^df'tbe  saidannolty,  be  dispetfed,  ^«ioiiii»^M^tind^'f)dade 
o^ff^i^  htst  in  ttfeflonv  dmng*  aH  the  day»  e^ft^r  life,  tn  case  «he 
sjM^li^pptfn  td^surrivie  hisff^  all  arid  *#Me^fb6t|ands'itad'eN(h^rt' 
emiprabendeiLiii  tbeundd  deed  of  enidin, « ^«he  ^eatlent  6f  Oft«-fouitb 
^'pwrljof  thd  fcee)iHinaairent8y  duties  praftts'aiird  ^d^  oF^^  said 

*  tailzied  estate,  to  which  extent  be  binds  and  obliges  hiniself,''^rid 
'!tho<iiem«fi^taskie«ticooeditig4iini<iil  satd  estate,  &e.  t&^ih^t^^d 

*  MMmUs',saidi  pneoiiiod  «poi]|iO'kv<€le  iMM'iaMiidMtht^i'^'  'Aitd' 

f^l^m/hd  >^^a^gB%' <H^iii^y«'«^^  n^<^9^  'sifid'^MAMr 

'  Maria  SofrUaiCbraigfej  in  lifiareftt,  dvtinjgf  b^rMe,  In  cbse  4ke  Mfalt 
« Jtippdn  toswHrabia^  Meufoisrtb'paM  ol  tb^  ft^eyearly  jyi%bfe^s^,' 

*  «ftllfa^4iyo£istaikbiisite» of-tbe  said  Jlsiilzi^  estat«f|  wttb'  poW^V'to 

*  her  to  uplift  the  said  yearly  rents,  issuer  > ^pfoflfts 'and  "prod^K^  tO' 

<  tb»lizkQl  Caifisaid^i  O04O  twiibttr'^^  1fl>^. 
^session  of  said  estate  in  appointing  a  factor  to  levy  the  rents  and 
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<;bii]ii)elftftfKi.tb0 theirs  of  tiUbitsMce^i^riim^  iMif#  Ms^Mr^-^od 

<  aiief^i«rat.'WibQili9a6Ter,  to  aecurfe'tho  aftidr  ftfti|ivl>feffi4oSqi>)>j» 
^.Gn^gyt^i^  oiM^MFlb  part  of  tbe  frA^^yeflrlyrfie^iU^iiifrit^^seflJi^ 
^.f>rodwe«!o£>ibe  r«9kiiieor  rey^iiiioo.of  Uie«r{iofe^oi|UilA.«jf  (b#li4d 
^  Jam€»  Mttopb^maQf  his  £itMr»  vbicb  »«  haI  f coM«gm4  -bjdila 

<  aforeaaid  entail,  but4o  wbieb/tb^^t-sakt  Jaffiaa  M^ppbeiiwPt  90l0\fA 
s  iBeHeyillb,  liafii  rigbi  by  tb^  wiU  of  biai«ia4  iaA^^t^MuA^lim^  up^fPy* 

*  mtfcK  and  aatiflittctim  t»  bar  oC  lUetfaM  addiltoiuA  lillwiitiaitoiijydP 
^raiboira  niQ^iilieiiad ;  ^adad  anaordiaglyb  £»f  bar  fiftttJMNi  'afifampiyfi^od 
VflMM-aura  payixleAt  of  AaMad^^tjianal  an9i4iy,(aa«A^l%/lifn(lt€arfd 
SaapMraia  aaMer.of  tbe  aaM  Jai^eft  Mucpbemaiii  mpmiAgfitof  Uun  )if 
<fbiafblhar'a  ^Ul,:  wbicb is atiU miller  ti-aati  orMleaal not|iiU}^«iadi^ 
f  «^e^t0:.iii«)k  aball'be  Viciat^d  ifiiland  «if>^er'ief)  mc\m^\fi$^  k^i^^ 
^'ligea  hiiDaalf  afeidJtiafo^esaida  ta  iafaft  aiHl.saiap(4iiaa$id:4^0it«ai^ 
Va'  Ufer/Mfel  tliar^im to  iba  eqHentof  ao^-foorlb  pftPl.al^ltMifr^  aMwri 
'-rprbpcmla  erf  tba^aaid  wbal^  aapavate  eBlftla^'iirb^40iVt)9ted<? /,or{..' 
.'  Tbe  ipwauer  tepk  iafeftmeftt  iik  tba*  aDtailad  tliftiiifi:^.Mrtiliaf)Qf 
tbftturQdffit'af  4aait^  ^oQtltiMd-iQ  ibaiinaffriagri-<aiHiAvfM%  i# Jitfifttftf 

Of  aqaal  -date  vitb  the  marriage^oOBlyacl^  iSjf  Maaphenl»»>fN^ 
ealeidiai«a|»ftn»ta  di^poMtiom  ivbei:d9ty>  oq  Iba  aamlNiia  aC  4^itilfa 
Mibe  landa^of  Fairbwrot  wUcb  had  beea.  iDtida.tipi4n  buMi^lf<Ml<i 
fke  ^b»  mne^nton,  ^  in  tmist>  far.  (be  enda  and  fi>iirf*aaaiof .nqiiafrid 
^falbefl^a  wtU,.aad  aimliA.ia  proper  thai  the  laid  Mbaadam^Sapbia 

*  Oalgie  should  be  infeft  aad  aeiaad  ia  said  ailala,  fet  aacmjlf  of 
^  b^  IJfcmeQt  righta  to^  an  annatty  equal  toi  ooe-iduMb  flMt  ofi  iha 
<. rente  ^tbareiaf/  ha.diapaned,  caa^eyed  •andtaMidaoiiert'to^theplir^ 
aaer  'tbelandi'afr  Fairburov-aiid  that  in  Kferent^  faring* all  >lh0idi)rs 
al.benJifatime}  ineaea'sbeiabottld  faappen  lo  aunFira^  biiay«  ffia*t^e 
^  extwt4»f  oae<*faiMNbb  part  of  the  free  aaaualre&te,  Jaticfei,}  ^aafitt 

*  aod  i^MieB'of  tbe  aaid  laads^  teinda  and  otkere  ab^ipadeeoribefA,*^ 
and  fumfaer^  be  asaigned  and  canY«yed  *  to  hap  in  Ufereot,  iditfDg 

*  ber 'life^  An^  case  she  ehall  happen  ta  survive  bdo,  one-foaith*part 
^  ofiitb^  free  yearly  rents,  profits  and  issues  of  the  said  lafeiclsi»*4eiad^ 
*•  fishings  and  otbers,  with  power  to  ber  to  that  aztaiH  to'  tpliAMd 
« (diaeharge  the  same ;  but  declaring',  that  notmtbatandieg  tft^Ah 

<  liferent  conveyanee  to  the  said  Miss  Maria  Saphla  finrigie,  at 

<  abo?e  written,  it  sb§U  beingiy  powej^  at  any  tisse  I  ahaU-tUak 
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•-fH^  #fkti§ilt<Hel^t«m9^  to>B(^K*ifa<y  4Ud  <latidi' and  DtherflPSibMe'24;^Mlir  9889. 
^^k^^dhti^^^^  aliy)|)b¥t^«l03t>k^  Airistok ifwieds^  as  I  «faall  (hink  (it,    ^^^^^v^-^ 
^ktiiHA'iiipi^'-^ty^pTtlt^M^'tht^      aa  lahall  think  prap^sr,  ia  lamcr  ^^7^^]^^*'' 

^^iaaiMtfr,  aa^^B'foUy  and  freely  iti  all  r^peets  as  if  thesa  presents     

«''bad  neV>aii<  beeir  ^aaVed ;  piwided  always,  that  I  iball  saul^  and  NarraUve. 
^ttiMire  UlMiwH'^MWMttfa  Sapbia  Craigie,  iacsise  sbe  sball  sot- 
^^i^lvatna,  in  the  paynaiit  of  ene-feurtb  part  of  the  interest  of  the 
<  pHcMTof  said  estate  wb^  sold  by  tne  ;  and  tbatif,  and  when*  aaid 
«jpt4^  arpriees  stiaU  bo  reinv<ested  in  land,  oro^ber  real  sediirifi^, 
^^i'Sball  grant  her  a  liferent  infeftment  in  the  same,  to  tbe  extent 
^'of  b^  dtnfwfaig  orie^'foortb  of  the  rents,  profits  and  issues  tberaof, 
<'if  afais  AM  happan  to  snrvive  me  as  aforesaid/ 
'  i^Tii^  pursuer  was  not  infeft  nnder  this  de^d  till  )6th  July  1883, 
lAlsii  bar  husband's  death,  wbiob  took  piaea  on  I6lh  April  ISdd* 

•In  1*808^  ittMlediatety  after  tbe  inarriage'^eantractwas4A»Diple«td, 
lifr  Maepiheraan  rais^  a  deelarator  before  tbe  Cwrt  of  Sassiany 
for  rtWa  purpose  of  having'  it  found  that  be  was  entitled  to  efijey  and 
possas^  ibe  estata  of  Fairbura  in  fee^sittiple ;  in  which  aeiion  he  ob- 
tiilaail  daoree'  on  Mtiv  Deeember  1808,  and  tbereafter  made*  up»  a 
fjtte^'siaiple'tMe  to  ihe  lands,  by  ezpeding  a  erovn  obattev  of  ad}i)di- 
oMkm  i»  ittplemanl'ihbis  awn  fevour  on  4th  February  1806, 
whereon  iitfcftinan«  feUowad.  An  aation  of  reduetion  was  after- 
wards'broogbt>  of  thesa  praeeediags  by  the  surviying  exeeutdia  of 
Ifir^MacpfaevBOii  senior,  in  wbieh  acdon  Lord  Meadlowbaivb,  Ordi- 
nary, in  1815,  found,  *  That,  under  the  sound  construction  of  ftba 
^diveatioB  axpressad  in  the  latter  will,  1789,  Cha  esecMlors  are 
^  iMiiiiid  ta  exeaate  tailaiea  of  all  lands  aequired,  or  to  be  aeqvirad 
Ci'bytheaiJn  Saatland,  witb  the  funds  comnrittad  to  tbeta  byitha 
^aeatfittor'far  that porpose,  in  iavaur  of  the  series  of  heitaapliicified 
^  in,  tbe  tailtie  1795,  and  under  the  ordinary  fetters  contained  in 
^  strict  entaih,  restraining  from  altering  the  ordev  of  suaoassion, 
^  aontraatiag  debt,  or  alienating  the  property,  all  as  authoviBed  by 
<tha  aiot  a(  Parliaosant  1685 ;  btti  finds  no  sufficient  watrant  for 
'  them  to  adopt  all  tbe  rarious  powers  and  conditions  contained  in 

*  the  deed  of  tailzie  1795,  however  it  may  be  conjectured  that  such 
4  would  ba  tbe  wish  of  iha  testator ;  and  reduces,  decerns  and  de- 

*  dares  aoeordingly,  and  dispenses  with  any  representation/ 

r  Bath  parties  rackimed  against  tbe  iaterlooutor,  Mr  Maapherson 
agajnift  thfe  ioterlaautor  in  toto,  and  the  executors  in  so  far  as  it 
prafevrad  tbe  order  of  heira  in  tbe  deed  1795  to  those  of  tbe  deed 
1788U  On  10th  July  1817,  tbe  Court  pronounced  an  interlacutar, 
faCiislng:tbe  petition  for  Mr  Macpherson,  but  altering  tbe  inteHo- 
Otttor  of  tbe  Lord  Ordinarjr,  in  so  far  as  coaoplaiaed  of  by  the  ojk- 
eutors,  and  finding  that  the  new  tailzie  ought  to  ba  executed  in 
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«  act  of  fiirUi^iiDf^  tl^ad^ffli^  ,w.^i5d«p4h^:;(^«^ri^P*»Mi|^irM!^ 

tpBa0e86^.f(M()$h^  ^QIM^t^  f^  th^  CoprferJiidcaft  of  dni^yv W^^ 
♦>fciWi|4W?y9  jnutii^t  wA.woJ#fivftJa»lterTO|/Pt.4)>M'io^«H^^     o) » 

ceifktm^ ^a*.bWKh^iagavo8t i^t,by,the . portlier,.  Mn^^^piW'" 
^ik't^.v^aw).  wHli..ref»re{ioe,iQ.bfir  clfii^  tba  iwaf^i^^^l}-. 

^  TJlH9^^ue9l«>n8  rawed),  a;^  tl^  pleaa  of  partiei  tbeitam*.  ^jf ifM/Jiy' 
stated  in*  tb6:9objfMQM<Wtef«<'£' >tl^^  L<»^d  Ordipafyii.iff^.  4i4n8tf^ 

Lord  Ordi.         Note.—*  After  much  con9i4^f|t^;  pf  t^^. qi^,^^j((;l^^p{MM^to 
nwy*.  Note.    « j^  ^  ^.^  iWjWftlfMJfv.t**  tfef  4HirMeSi#p4Jlnv:o>w»#i^J!t!iri^  ff W 

.of  TQQQfid9r^M(e.m«VW^»'Hl  #i^^  fft.f^r^^^  W?l^W  4l!  ??► 

.the  I.awI.OwUfi«irir  Af%o«|9e.tp  it(e.opii^iQiv.tbi^  i^^^n^j^lfjis 

Hmimm*  iti  im^.Bo mill^M  Mee^iM  ^hejrqf^i^^iif^jt  »ff}ef||^ 
madar  ^  a,t|wji»ai^ jadgip^i^frff!rt«  CoMr^*  .f*EiuV,.Mt{^ifr  J^W^ 
mi^h  atifdy  bim)  thought  ,tp  ^^  Jm^i^  th^mpqr^;!^ 
Uaviogi  bee»  thereby  broogM'to.nii  '^vmn  on  tfa^^p^jiitf^^))^* 


( 


( 
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^  There  is  ameh  able  reasoningr  in  these  revised'  eases;  'but^'  hi     ^^ 
^'kMlMi^itt«H'i«me'^HA  i«  iiiit'li^Micmy  t^'die  Lertt  O^ 
^fmflihdMi  '  Wli^  cbe  defe*4^  ibaiiMkhhtf  Aal  WM^ 
HMMrtl^l'ta  8*  'bei4(ah)e^  estate  eooM-  test  tl»#  potrers  ^  pr<yt}-' 
«'M^tM^AMrt49*b^^^lahtted»  aailb 

^byOMMiMrrVuWs applieiAyle  to  lanrrf  estsftes  desc^fiditii;  hyiitOd^s^ 
«>siM^<«^i4fat  tMes^  she  eVideiiliy  tfai%wsa«friM  Ib^  flmdHfi^^Hitdl 
«4M§tj'MfliM^tteM  li  n^  tool^nt  t)hie«  atld  rtiffttialt>'depiMiir  e^  the 
^WK'^Me  inaa,'Ufe  iatmetfitAte 'author  of  the'gfninter0f'4he  one* 
<^ft>W' ^Mtlemeat  «n  t|aesiioii.  'All  tifae  bleeds  M^date^  bjr  that 
^-gMKNfama^  the  >r^eeess4ire«  the  pHratieV^  fctkhftiid;  m^P  be 
«-Mllsi9ei^d^ together,  'aaid  as  tahkhig  e)ie  setdeiifMit,'  in'sb  'fiir  as 
<tWff^im^ba^isCi)igf  lit  ilia 'deat^  atld  the  qMstieii  k,  W{mt  is 
c-fM^tVil^iiM  tegal  import  eftheai  all  io  regard  to  the  matter  here' 
«^d!ycbiMfiMV?'There'is:ifto>t^ebHiealitf  io  h^  the  daedibetng  ail 
«««N^VMWP^e  laaAi,  kho'ilt^as  eoitoptataly  rei  iittcs  arbU^. 

1  i^^t^i^d^f^inder  say^  towardi  the  end  of  her  paper,  that  thfs  h  aM 
^)k  ^^Mtioil  of  Mwilid^  bot  of  piiwer.  It  is  a  qaestfed 'both  bf 
^^dmeff  nnAhOMion  oh^tbe  deeds  of  tlie  pursuet'ii  buibrndr  b^  ^ 
«  io  the  deeds  of  James -Miikphefsofl,  the  entailer ,  M  the  <|dieM}ons 
^HK^ptnoe^t'  iti  relation  to  bh  heirs,  dei^ad^  absolutely  dn  ihe*CiiAri>- 
H!£M,  a«  irmtty  be  fbimd  in  ali  the  deeds  which  he  exeeute^,  ^A^ft 
^iMly^hsfdited  together.  And  more  pattietilarlyi  it  csfa  adttrit  "dt 
^iMr  qU^ition,  that,  with  reference  to  the  penonal  entak  left<by  i^m, 
<'the  ^i^ht^  interests  or  powers  of  his  heir  affsctlng  it  mu«t  de» 
« |ieAd^htt!t^  on  the  will  and  intention'  expreised,  or  ^eeess«rfl)r 
*  involved  in  all  the  deeds  which  he  left  in  operation,  and  not  merely 
^'^Oif Uhlif' siVtgle  expressions  of  a  partienlar  deed.'  The  Couiri  is 
<**MQttd  to  look  anxionsly  fortbe  whole  will  of  the  testator.  v 

'^  Oyi  the"  other  htind,  when  the  pursuer  assumes,  that  becaase  tberc^ 
'  was  an  ultimate  end  in  view,  all  the  natural  consequences  of  ilf 

<  must  take  immediate  legal  effect,  the  process  of  reasoning  is  too 
^tafrM;  and' the  cottefusion  unwarranted. 

'  ^'Th«  filet %hhHi  gives  ris^  to  the  pre«ent  cttitte  is,  Ihiit^  hi  the 
'*ye)i^lW3;tbe  late  Jbimes  Maepherson  enteredfatoan  onerous  con- 
'IrAet'or^ttMl^rlage  with  the  poriuer,  by  wMch  a  provision  fai  eer- 
^^'tAW^t^tmi  wais  settled  on  her.  As  to  the  oaaniiig  of  that  wctte- 
^  ttrMt  lir  tegard  to  the  estate  and  funds  over  wtiieb  it  sfacfuld  e!x- 
^  te^  ^KWeebs'to' the  Lord  Ordinary  to  be  ImpoMAble  16  rnhko'  a 
^  Ij^oulr '  qu^stibn.  ^uite  eldarly  it  wa*  iidended^  and  in  wordn 

<  IMide;  to  ta^^i  not  only  all  the  entailed  estate  of  Belleville  as  it 
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Stood  at  tiie  date  of  the  eontract,  but  aho  all  the  estate  then  stafid* 
ing  in  trust  funds,  but  expeeted  to  be  converted  into  entailed 
estate.  The  terms  of  the  deed  ate  -so  explicit  aa  to  adrak'of  do 
doubt  or  ambiguity.  They  are  direet  as  to  the  estate  of  BeUeriiie, 
and  separately  direct  and  explitfiles  to  the  trust  funds.  No  man  caa 
doubt,  that  4f  Mr  Maepherson  beliered  this  to  be  within  his  power, 
it  was  fair  and  right,  whatever  may  be  the  effect  of  it;  anci,  con'* 
sidering  the  nature  of  the  settlement  of  old  James  Macpfaerson, 
and  the  many  years  whidh  elapsed  after  bis  death  before  the  pa^ 
suer's  claim  for  her  annuity  emerged^  there  is  Utde  reason-to  doabt 
that  the  pursuer  and  her  frientis,  at  the  time  of  her  marriage,  were 
very  r^atonably  entitled*  to  believe  that  all  the  covenants  d  the 
contract  would  long  before  that  time  be  secured  of  M\  implannnt 
according  to  their  plain  imaning.  The  Lord  Ordinary  thinks:  it 
quite  unnecessary  to  go  into  aify  discussion  on  the  .import  of  the 
marriage-contract  in  Ihit  point,  conceiving  it  to  admit  of  no  jrea«* 
sonaUe  controversy.  Bot'U  is  most  importaint  that  the  prtaent 
question  is  based  on  the  faet^  that  such  a  marriage«>cQBtract  was 
bona  fide  concluded,  and  took  effect  in  the  marriage  of  the  pa^ 
ties.  •   .  • 

<  The  question,  therefore,  is^  whether  the  pumaer's  husband  had 
patver  to  engage  for  what  he  promised-  and  , bound  ]u<asellrti^\pr 
how  far  his  honourable  intentions  tk»wards.the  lady  with  *  whom  he 
contracted  are  defeated  by  the  form  or  meaning  of  the  dfladsea 
whiich  his  rijghts  and  powers  depended  ?  .She  is  cestaialy  «otitk<i 
to  fair  and  full  implement^  in  so  far  aa  her  husbaiid  had, .  by.aiiy 
just  and  reasonable  construction  of  the  settlements  of  Uaprsde- 
cessors,  power  to  contract  with  effect,  in  terms  of  her  mairriage* 
contract. 

<  I.  There  can  be  no  doubt  that  the  pursuer  has  a  good  righlito 
an  annuity  equal  to  one»foarth  of  the  free  rents. and  profiteiofdie 
estate  of  Belleville  proper,  and  all  the.  lands  compneheodod  in  the 
entail  1795.  This  seems  to  be  admitted.  The  mode  of  iesiinfl- 
ting  it  is  a  different  qiiestion.>  But  Mr  James  Maiqilieison.  idosdy 
had  power  to  bestow  such  a  tight,  and  ho  has  done  so^in  resftfU-* 
press  terms.  It  is  to  be. made  effectual  in  terms  of  the  entail,  by 
a  daim  against  the  h^ir  of  entail  in  possessioa  for^  the  tiuM. ;  - 

*  II.  The  Lord  Ordinary  is  next  of  opinion,  that  the  pursner  hu 
right  to  an  annuity,  equal  to  a  fourth  part  of  the  rents  and  profiM 
of  the  lands,  wbieh  were  purchased  bymeans^of  tlift>money  re* 
covered  under  the' Blairgowrie  bond  of  L*4600,  iwitb  the  interest 
and  Accumulations  upon  it  He  canWt  think  this  at  all  doubtfiiL 
That  bond  was  specially  conveyed  by  the  trust-deed  of  the  I9ih 
September  1795,  executed  on  the  same  day  with  the  second  fKtdl 
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<  of  tbe  estate  of  BelleYiiie,  to  which  it  expressly  refers,  as  contain^  24  May  I83ftr 

*  ing  tbe  deatinations,  cosditioDs»  UmUationsy  &c«  &e.,  *  and  other    ^«^v^^ 
^<  dauses . and  eonditions  therein  expressed;'  and  tbe  trust-deed  Macpben^n."^ 
^•bears  that  it  was  tbe  testator's  wish  and  iotentioB  that  the  money      — 

*  in  the  bond  should  ^  be  laid  oat  in  .purchasing  lands,  &c.  to-  be       ^^ 
«c  entailed  upon  the  same  series  of  heirs,,  and  under  the  tame  provi- 

*f  swns^  limitaiiaKM  and  dautes  cmUixined  in  the  md  deed  of  entail.* 
^  Ob  .this  narrative  the  bond,  and  all  the  sums  contained  in  it,  and 
^  interest  thereof,  and  tbe  right  of  annoalrent  beld  heritably  under 
^'U,  were  conveyed  to  the  trustees,  with  power  to  uplift  the  same, 
'  and  to  bold  all  till  they  should  vest  it  in  lands,  and  make  an  entail 

*  thereof  in  the  manner  directed,  with  an  obligation  on  them,  as 

<  soon  aa  a  proper  opportunity  should  occur,  to  lay  out  the  whole 

<  principal  and  interest  and  accumulated  profits  in  tbe  purchase  of 
^' lands,  and  then  to  execute  an  entail  thereof  ^  upon  the  heir  of  en« 
^  tail  who  may  be  in  possession  of  my  said  entailed  lands  and  es- 
*f  tate,  in  virtue  of  the  foretaid  deed  of  entail  executed  by  me,  upon 
^  the  heirs  thereby  substiteted  to  him,  under  tbe  conditions,  limi-' 
*<  tations,  restrictions,  clauses  irritant  and  resolutive  contained  \w 
^  the  said  deed  of  entail,  and  predsefy  in  the  terms  thereof^ 

<  There  can  be  no  doubt  concerning  tbe  meaning  and  effect  of 

<  thia  settlement ;  and  as  any  entail  to  be  exe^iuted  under  it  mus^ 

*  jieeessarily  have  contained  all  the  limitations  in  the  enftail  179i> 
^  referred  to,  and  among  them  the  exclusion  of  tbe  right  of  terce^ 
'  so  it  must  also  have  contained  a  obuse  in  the  very  words  of  that 
^  entail,  empowering  the  heir  in  possession  to  provide  his  wife  in 
^  an  annuity  equal  to  OQe4burth  of  the  free  rents  and  profits  of  tbe 
^  lamb  so  to  be  acquired  and  entailed^ 

*  If  the  property  so  put  in  trust  had  stood  in  that  trust,  without 

<  an  investment  having  been  effected,  or  an  entail  executed,  till  the 

<  death  of  the  pursuer's  husband,  though  there  might  have  been 
1  room  for  argument  as  to  the  opeiation  of  the  provision  in  the  mar- 

<  riage-oontract  aa  affecting  it  \  and  though,  in  consequence  of.  a 
S  certain  judgment  of  the  Court  in  1816,  concerning  tbe  ioterme* 
^  diate  accruing  interests  of  the  bond,  there  might  have  been  a  ne* 
^  eessary  su^^ension  of  the  beneficial  interest  in  it,  till  lands  were 

<  entailed,  the  Lord  Ordinary  would  Imve  had  great  difficulty  in 

<  holding  tliat  there  was  not,  according  to  the  true  meaning  of  the 
^  whole  settlement,  such  a  right  vested  in  James  Macpherson  as 
< -might  enable  him  to  provide  to  bis  wife  the  proportional  annuity 

*  intended  by  the  entailer,  to  take  effect  as  soon  as  the  possible 
i  application  of  it  should  emerge  by  the  due  execution  of  tbe  trust* 

*  But  it  seems  to  him  to  be  unnecessary  here,  to  consider  any  such 

<  question,  the  actual  state  of  the  case  removing  in  his  mind  all 

3  k -2 


Note.  ^  < 


i 


884  i>fidisi4)fKS  <0H  mm^y  nu  n  i^ 

84  May  i839.  ^  dottbt.   4^d^;  iM^'t^toV^  !|bd  ddaflk  U^Wf^ifwifktuhmTlUi  pQS*^ 
Std^hlii^^n/'  ^'tfioUgil^^«^v«^<M»'«r^el^ito  :|fitbiski»i(ii«^hva4nfatfe«Itiiiti8iiiiebtalh 

«  ci»ie  terms  of  the  entail  ITOd,  on  wh]di>^Miet'iMdcp4l?i«dn)«ttitfrf 
^<Mb^v  8fM  i^  pbtfBS^Bblt^  ^]«k0)|lhw(M>ilffe  dwitfeupAd  Ke^lfllere- 

«1#M  tfl<tili^*|)4|i#^«^^t<iwovii^Mtiwe4ib^  ttrniiispkar-^' 

*'iil%  %lMlftMiMtt'ky  mMrfa^l^liM^  te>fii^teiofilri|  9rff€9|(«bt«)ke' 
bl$fflb(A4lt  Ihtstdealiiv  ^i^b^ttofiittoor  8tttteinea«qira9Q»|eetited>^h«fc(e' 
•4»ritff«el  'bi^'>(^«al4tn^dtMr{  '\^O(yifi^f9fUm4^0llmi{(i/ki^^tm^Mt''* 
^ffd9n#wl"^nlitlM  a(M>Mi|p4M«r^1iinbiifrilliiaiBiilldner^^  ttf  |M^' 
«<«9^%ild  iwMtil^laliM  i»f  J|li¥  du^M««u|itenofiitbearQ*^iJdiMliy- 
^nio^'pmM^^^^ti^'^MHf^tiWmmibf  ^M^RxiohMaabtfai^'^df  che 
^fl-e%iaWM(rif^bfMB^^<rlkiiitj'4^  iMgUibJInm' 

9^<itodpk%i<^i^ft  tMldfe  «»«iil^Wiefie^)84UUnndoi»itmtfl/s  wte)iHa^b 
^iM  Italic W«6iiQ(to^^f)>^^Md^^Jlicb«M<^)1»9iaDtol^ 
<*  said  father,  all  as  permitted  by,  and  in  term8Jiii<li|c9eiteaik&lli^S  t 
#>fit«d  i^hil^et^i^tf^slibM  otAf  ]iM(i|d>«w«i)M|  ^ktftadeivtqiifhbd^rd' 
«i«(i''fh«<^MtMt')M'dp«Ay)p«kll  sepMil^ly  huMA^^idlinLM  fk* 
*  4itfiiii^y  m4i  ^' a^  i^aibii^Ie^^fM^dtft»odoQtttiilg,^stim«  ikiisoitir 

''lliftM^iiir'«dhrWMHy^ti)lit  in^4lM()$m»lt^fM5H'N^ik1f>Mi»^lMe-' 

^^i^t^im  MMtoi^OffibMbilobtefttotliiiji  BitlMpf  iodUf  mobe 
"^rfb^f  "bn^ihe^  iiMix{m^'*Mr>Bii|ietvto}6)[ii^  abel^ri^vteinmiiti^MkBe^' 
<^d#riAtlHl«»^Hi»^riKnitt  ii\t0ib»A^bl^|ii8ii  r  tbioiigb^d«f^UM«to^ 
M^€of^p\r^M  tto<0aniftil«rl|ipf  lisiMiMDiC  tbsKnftie^u  \Tlie>i*r^ 
^mir  feitfk^tMMiMMif  h^r-^difht  tidd4nfeiMMDt(^iwUcfi  caibeshtd^ 
?|««t^4iuA^5Jp^hMibi  aOomptbf9i#^tlifttrM  n^iieiy:lviMifllU^<lif 
<«^tb9>)MMHMy^cMl»-a^4ti>l^lfdtoiif;3  >>.B«ilitfa  JLonl  O^dtBhryrtUdES 
^fllM;t«iM('|^ift(^litfnB  »mI»  4ff>9(krod«hir  awi^eifai)«r,ptnbipkv  sKWhe 
^Afuk  #Mi><^|t|^t«S0if  icebiticift»d  idKjabi««MaciAcii6iHWiiw«r8« 
^h^  (^^alt^tMd^dn  H«fa^fo>ipritt<^raplioilctis:Mtlid  ^ktil  itteeed 
'^  M  lin4*tbeitiM«i  to^  Ac^fiimivifB»lfiot>i^«s  Hmb^  sHoold  rbeiadqiiirad; 
-<<<^«^lil'4MltM|edi<6ia»t/cU>tbe.fiMlib'i^ 

>^^ti<^^M4^^Q<«raBl  >shK>iii9tibcrj&Uyifare<Ai^  ^mdbtouteBtlMtrtfbtl 
'<>ti)l<i^b  ate0<irditf|^  in  tbe^mmiMT^f  thfe^pdwaPtoMdh^ioijl  trtail 
^la  M'ktiiile  i9«ii0«fNif0r  ofci  Umitiiid  M(^ilmviiiglitnK(MfJaaclflHib-> 
<>««(|Q^ii«1^4leooin«'  ^eMiedUn'tkelibiddfipJiii  •^j^ebiioi,  j)tS»A««nn9 
«^ea4e'Mtf>iteihi«litlMilinaite'j|lh«teii«  sMkiieatairillMaipirNatv^ 
<^i«iNii»*u>' tli«' pariiittdar'laiidiuooltfst'lii  mncbiicl^ 
< (Iditf t «faan that ^iioattoti td* Stewart NioiHiliDni^r Am. ^8^  i7d6; 


Htilllfli  COnrRH  tt)F.:«£S6I0N«  885 

'foil Iter^lh9di<ftt^iip|i0i*a4(te^bh liiM4HiA4^im4 PP^hi  enMiMy  ^ ^•r ^fm^ 


^)tattBtn&fl<lAifobbfr't<)fackbkH>(«wiw  no  /;i*7l  iLtir)  odt  io  PmiM  o/m  '        **^*'' ' ' 

««£Bttibfl«tti}piJrdamiMd»bfi^^  |b»MeMiri9i(^iilb9,fiprUl.^:Mi» 
^-AidKpiLftrMto  ^ftt«U6it}«ptlteMff»U)ii)Wb^|J^«4)^<f>WMft}  Ivml^ 

b^te^the  (ifirionftlceffilcAEl  «»£$o«lifu^Uhmiffi%ttA»%  m|)« 

<>3dttr]td>fiiiB)'fiH>viMO«ietfiokb«a  iimtTii|giltM«»rMW'))998fcl  ;)t|ift>lMr«i 

h^^TiCbcidiivpfwalcf^ Ai^  (MomiBkfiwpfXlBr  i^«lMle4ll[lb^fc»&()vtftnfles 

^6C^ikiiterat;yaM('Mrr  MneiftSlapplMiMOi:  )W^t^lM9Jn«jA>%Mifi||: 
^ftw^nvadflribedi  itt^il  •b#ttMl8eeny>ib>i|'lJkot^bi4ib«^'«d«»fi<)lM^ 
i^iifiFm  «]^fiakM[,iibtffir}itiHi>  fakrbn-MtopoffetflM*  <if)»ftbfl(<iq»iMiMi9f|nt 

^mktt  iidfi)  b4yifl^/boM(qMiptA(yl«i#i))(  tliehMtiiitBA^^^dto 

i^Hli'Jiis^lloifKtcibnr  kyfM)udiiedAii,<alicUby)Mi^ib^^ 
i«fttaitt«baadecrd«i«r  Atei£«»f  t\ii|{flbi4iMiO«lB<k«#piP|»IW#li 

-6MBfr«Bi)a«]pmitlj|(bv«H^^  bfTftvcnof  tlwielMiilMmtt  sbfeittill  pro- 

.^t!«M^nuiilibeiM,iAMNiiiv  ^itli%flbetoisiiiiU^?b|&((h0i^(»ttl*.429^> 
ftfdinclitbttt'jihnBatob^iam  omiUIcoorfMolnSPMiaiiplyf  tk^  wli^MVH^^ 
«)6»|  of  imp>eil4HoBga(iB8r«itMO|^.  U»e<«trao«*ioki^  \9a9^9lfitiQffr^bt  i 
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Not«. 


or  alienating,  as  authc^rised  by  the  act  1685,  ^  but  finda  no  tuf- 
*  firient  warrant  for  them  to  adopt  all  the  various  powera  and  eon* 
<  ditions  contained  in  the  deed  of  tailzie  1795;'  and  Ike  reduced 
the  decree,  and  tke  titles  made  np  by  James  MacpheisoD.  The 
Court  recalled  that  interlocutor,  and  decerned  in  die  readsaory 
conclusions  of  the  reduction ;  but  fouod  that  James  Macpherson, 
as  the  surviving  disponee,  was  not  debarred /hm  selling  the  kauis 
for  the  purposes  of  the  trust,  but  that  lie  was  bound  to  execute  an 
entail  of  them  free  of  all  encumbrances,  or  of  otlier  lands  la  be 
purchased  with  the  price,  in  &vour  of  the  heirs  of  the  entail  1795, 
under  tbe  ordinary  fetters  of  a  strict  entail  againt  altering,  con* 
tracting  debt,  or  alienating;  and  they  subsequently  approved  of 
a  draft  of  such  clauses,  framed  in  tbe  general  terms  referred  to. 

*  That  judgment  may  perliaps  be  res  judicata  among  the  beirs 
of  entail,  though  no  entail  was  executed,  and  though,  in  a  ques- 
tion with  the  pursuer,  the  effect  of  it  is  to  be  codsidered.  If  it 
were  not  for  the  terms  of  it,  the  Lord  Ordinary  must  confess,  tliat 
he  should  have  doubted  the  competency/  of  the  executors  topurcbeiee 
hndsy  and  hold  them  in  their  own  persons^  witliout  execuiinff  an  «r- 
toti,  and  afterwards  to  sell  them,  so  as  to  keep  up  tbe  trust  inde- 
finitely ;  and  he  particularly  doubts  how  far  the  Court,  if  th^ 
rights  and  interests  of  the  preuiU  pursuer  had  then  been  put  in  their 
view,  would  have  held  that  the  lands  of  Fairburn,  then  held  to 
stand  in  the  executors  ready  to  be  entailed,  if,  when  they  were 
so  entailed,  her  r^^ht  by  the  marriage«con tract  would  have  been 
legally  secured  over  them,  could  be  sold  by  the  executors,  to  the 
effect  of  destroying  any  right  in  her.  But,  as  the  Court  did  deter- 
mine that  there  was  power  to  s^  them,  the  legality  of  a  sale  may- 
not  be  questionable,  and  the  question  remaining  must  be  whether 
the  pursuer's  rights  were  thereby  effectually  impaired. 

<  It  seems  to  be  assumed  by  the  defender,  that,  when  Lord  Mea-* 
dowbank  expressly,  but  tbe  Court  by  implieation  only^  found,  that 
there  was  no  warrant  for  inserting  in  tbe  entail  all  the  particular 
clauses  of  tbe  entail  1795  or  1789,  it  must  be  inferred  that  tbe* 
meaning  and  effect  of  this  was,  to  exclude  the  power  of  the  heir* 
to  make  a  provision  for  his  wife,  as  reserved  by  both  those  entaiLk* 
The  Lord  Ordinary  has  great  doubt,  whether  it  was  in  the  con- 
templation of  the  Court  that  their  findings  should  have  any  such 
effect.  The  meaning  appears  to  him  to  have  been,  that  there  was- 
no  warrant  to  make  the  entail  stricter  than  the  ordinary  clauses- 
would  render  it,  and  that  the  various  more  astringent  clauses  in  the- 
entail  1789  should  not  be  adopted.  But,  a^  to  tbe  power  of  the- 
heir  to  provide  for  liis'  wife,  he  doubts  much  whetlier  it  was  at  all- 
in  their  contemplation  to  decide  any  thing  concerning  it.     The  par- 


No.  117.  COURT  OF  SESSION.  887 

'«iier  wat  mojuarty  16  the  proceedings,  andiier  rights  were  nerer  24  May  1839. 
'ooniidered.      -  v^-y^^i^ 

'  Tkis  id  a  matter  whieh  tnayaSeet  all  the  personal  estate,  and  it  ^Mpbe^I^IJ.'* 

is  impofSBnt.     Botone  thiog  Hbe  Lord  Ordinary' holds  to  be  clear     

>  matter  «f  law,  m.  that  an  entail  in  the  terms  contemplated  by  the       ^^* 

Gcimt  woddtmt  heme  exclmkd  the  ieree*     He  sees  that  there  is 

sortie  diflijOuSiHon  about  this  in  the  papers ;  but  he  boMs  it  to  be  a 

'olear  and  settled  [joint.     I^  therefore^  an 'entail  ef  the  lands  of 

FsArbusn-had  beea-exeoated  in  those  terms,  and  Mr  Maephersen 

'had  been  iofeft  on  it,  it  is  plain  chat  the  porsner  must  eieAer  have 

reteivediftiplement  of  tbe  mi/tj^olff^- provision  in  ber  contract,  one-^ 

'foui*th'jif  tfae'free  rents,  aceording  to  the  evident  intention  of  the 

mok^vf  M  the  deeds,  or  otherwise  her  ierce  wonld  not  have  been 

baiVe^  and  she  would  have  <been  entitled  to  a  liferent  of  one-'third 

of 'the  -lands  by  locality.     How  far  she  can  be  placed  in  a  worse 

condition  by  the  trustees  not  -executing  the  entail,  though  Mr 

Matfpherson  survived  the  decree  many  years,  requires  serious  con- 

<*sideratJ0R. 

*  But  now  it  is  to  be  observed,  that  there  is  nothing  in  the  clause 
ofthe  will  1799  to  warrant  the  trustees  to  aecumufattein  their  own 
haiids  the  interest  #f  the  personal  estate  when  realised*  And  ac- 
cordingty,  the  Lord  Ordinary  understands  that  thd  deed  has  all 
along  been  so  constrned ;  that  the  late  Mr  Maepherson  received 
all' the  rente  iif  Fairburn  from  the  date  of  the  purchase  tiH  hi*  own 
•death;  that  after  his  death  the  whole  rents  were  uplifted  by  tht 
defimder  ;  that,  since  the  lands  were  sold,  a  fourth  part  of  the  price 
hafS'bs«n  consigned  in  the  British  Linen  Company,  to>  await  the 
issae  of  the  present  question,  and  tkat  the  renuiinder  of  the  interest 
has  been  uplified  by  the  d^tnder  ae  the  heir  ofentaii. 

<  The  case  therefore  is,  that  daring  Mr  Maepherson's  Ufa  there 
was  an  'eaistinff  heritiod)le  estate  jHJtrchased  with  the  exeemjtrtf  funds^  of 
the  whole  aniraalrents  and  profits  of  which  he  was  in  the  actual 
possession  and  enjoyment  till  the  day  of  his  death ;  and  that  since 
his  death,  the  defender  has  been  in  the  possession  and  enjoyment 
'Of  the  rents  of  that  estate^  as  heir  of  entail,  and  since  the  lands 
were  sold  pendenti  processu,  of  the  interest  of  the  price,  subject 
only  to  what  is  reserved  to  meet  the  claim  of  the  pursuer.  It  is 
very  clear  to  the  Lord  Ordinary,  that,  so  far  as  Mr  Maephersen 
had  the  power,  one^fotirtli  of  the  rents  of  Fairburn,  and  of  the  in- 
terest of  the  price,  as  the  sorrogatamr  for  the  estate,  as  well  as  of 
the  interest  of  any  personal  fund»  in  the  hands  of  the  executors, 
were  provided  to  the  pursuer  by  her  marri^e-contract  The  qtks- 
tiofi,  leherrfore,  is,  whether,  according  to  a  right  construction  of 


*  fee-simple  titt^iipf^^ifig^y^  rb0ciiil«^f|^ti*lillbr  itaids^^ioeil^ibiil 

A>W.?Vl^  mfif^ t  iAi>Ar»fflW^t*%|^f wHucr mtosft  4l)tlir(tii4g«iesi^ 

i.Rn^if»fiitiA4^nMfe  te^(]Mh^fx«tk«  wfl^»>Alhwe.xi».,glW«^diftNill5i\m 

?i{) 'rt^f^Tlfi^M^^^f Ate  lyorrii  QfffiuMMigr.imiinb^lbliihflbeuAt 
'^\ai!SW^^n^ryi^JP^^^^  *«  fi^oil*iifpted#&fcpk^lpkl 

»)iif?"fiflW-/V^f'^>^^-^^  ffflW^i'P^?  .g^^^l^cMjfiiOrdtoarJifhwtriiteafdjirin* 

to  ^'*#«iB^lRHrP<Wt  ^^%m  ifrte^rilirKlg  iMMjfM'abiiMi»  wUeh 
«  clearly  recognitiing  t^l,^i^d  f!A  jl^  filir^P^llMiwiUr  Q^dtbcblcl^^ 

^  tate,  could  intend,  that  by  the  entail  to  b^^^^^^tfii^mtymdmAt 


*  adjancts,  and  in  subserviency  to  such  entails,  the  equltj^''^6f '^ttte'    ^"^Z!^^ 

^pi^tfaotltiB^Hk^^idtat^lM'  Awk<^<i»M^rfo4'6«i^'yi^4l^fdle  ul^^i^n!"' 

^dba«)0fiidi9)tefatui%iififtbdii tlH^iP^e^t^hilhM^  M  ^A^  akfl^M'tlie     ^""^ 
9ij^iaB>»iikay'ibmiliWMl;h>>ildby^bO'->h^e)6fl^^  '"f'"i'    ''^  ' 

•^^^Tlii^d^irfDii  inHUe  dtMUl  Hotf^ftM^iSisWsM'llK^libn^  tr^H^98. 
vMXy  kfoeir talibM'diipi4lil^f>i^(fe»(b«ofr%<MhdCrbt*t!OT^^  itt  tttet 

Ji|oai)»l^(€i|i«ll^  •8ttfWii]fldm»^d'«bffiitdo^'^  tl^'VUtdilv'W^laHc/^ 

.^iA^«tfbi^;M«AiijM/,  'V^lln.JiiM  9i^'af^f«W^'  alM"d«4Wtl%l^sri''die 

^Ci|kt«Hind'^idifait  ^f  i^\M<)ti'of  4i  «M^  l^'bKUif  ^kifttfb^f^tflibse 

rRMiniitmt/^'iittifenby^iiMiiliehilil^itMfe^ 

giipkA)  toai^3«flfofMalji^/l%4r(|)at0V|Hfo^       toeW^^^^i^^hi^Qve'iftid 

9riibfe()A-«9eb«/ii#it«ftii»i»iilg^i«(>ftl 

<  measure  of  the  power  by  the  J^gflfiMt%'i&^<0^i'i'iAHKi^'fdHfter 
-fibi|ilminikrt<tbii>qdMtiDfl^i»,^^»<teilhl^  th¥^  ii^4^y;1fAr(|J^«a%»4n'  the 
hii^fi^mlfiii^t^piti\in^  ^If  lAllelf^>i9'1f^Vt;^lM»ie'¥iibitabl^'^ 
-fib]4bl'i»fefiwhd.'i>>4h^kAdi^tis^%8,[4)^^^11y'itf'icr^^^ 
>MvM  pffitoi^«he>eK|iflcjf|  to  Anm^^)^  Afi*'  (iiS^siHM'c^MWit' Vi^  in 
<i«Uf«<tMiidfi<i#u«NiM.^i^'BfaV''hf  Kfi^i^l,  t3^''CdftlX)Vdii(aryltf  of- 
lH6«pp9w  lidA^Mr  MwispkmUi  ^Ifimy^*vc^i¥dnt^cr't(>  li/dft^Hbe  set- 
lrMdaiDdbt)ailtt]l«i|iiMattv  iJIrM^A  be«^ 
ytIsnKiiliatt'>ftf oiiglft't(^i(^cbif«  «tfe68^ b^in  tii^'^Fesume^ ^WilHt  the 

-rt)tsttitar^% MArrMJ«e»<u^Mi  4e«d  i^f'^hiiSL^  ^'  ''''  ' -^"  ''  ' ' '-^''- ' 
oiil  t^/i1ifi|i^^feUttof')BttdmpMf/iM  #yi6h'it)^  an 

'if^Mh  iamM»isii¥t'hktt^  »ii9tid)t«k);'^Rftb6^'ft''tlUs' ift^t'Wds 
>Mlb4btf^^b^ihs»^«^  iibri^  lilliM' t^  th^i^;''*S^e  Peb':'H. 

-^iM^ilMmeiy.h.  Kmn^dy.  THft  w^\hiUU  Mi  IDdiSVas  to 
-iMtffiliriiillikUirs^)flfldi)itoy  tloK'b^  eKaMiy'&fj^ftdMW'tb'lhe'  p^e^ent 
,/5a(itwitidQ;Mi  Ti«lltfiy>siM^#si|kM  dUi^ttkii&l'aiftf'ttilHf  Ih'f^ftirient  in-tbe 


'^4f«M0»i<^fitbftibMt^lB<ti(rt«ahl^'i^ece8!iAi^V  tb^'ttf^S^^ctual  e^er- 

niii^dCW4bb^iMitfl«;^tM  IjttMl0^aiWy»  itl^li^lV%^U6d  toHtiInk, 
^ >f(4vititfa«r'pilrWi«r4^ct«im^td^ > oWe^MbHb-'Uf ''the'fr^^e^^ito (xt  {'air- 
8tiHh|*i4i  iPiliMn||lM«>liiMs'#litls'H6M<by^tH<^  ^<K;dt^rif 'tfi^i'  li'^r^lius. 
-ir4il|BdrtpiiiipCb,nto ^gmbfatfrtii  df^tlf^'frv^b  Merest  oftbe]()Hee  since 
>slift)ibtiiiiied^i4lsd  lo  ohcMftmith  offtfid  ft^  i^^tits  df  liny  land^  which 
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y  be  kercaftie^  purchaiied  and  ^ntvil^d,  ought  to  he  summed. 
\Aifkd  he  farther  tbiiika  that  tlie  sanie  role  oaght  to  ba  applied  to 
atiy  other  personal  ftrnds  in  the  hands  of  the  execotors. 

« IV,  The  aeeoQd  general  qaesiion  in  this  ease,  whieh  relate  tor 
tlie  rule  by  wfaieb  the  amount  or  extent  of  the  pursuer^  taimifly^ 
where  it  shall  hold  «o  be  treU  piroytded,  is  to  be  deterniiied,  ia 
also  ^Ueodad  •  with  difficulty.  Bat  the  Lord  Ordfaiary  will  ttpf ess 
;tbe  vieW' which  he  has  of  the  different  points  very  shortly. 

( I  •)  ^  He  is  of  opinion  that,  as  to  the  estate  of  Belle ville,  and  tke 
laadapurehased  with' the  proceeds  of*  the  Blairgowrie  boMd,  her 
•righit  Js  to  have  a  fijceii-  annuity  equal  to  onfe^fourtb  of  the  free 
drants  el  those  lands^  as  tliey  stood*  at  the  death  of  James  Mae- 
pJberso9^  the  heir.  If  thk  depended  on  the  entail  of  1780)  ther^ 
^eouid  be  no  doubt  of  it  But  the  Lord'Ordinary  eoneeive^  that, 
in  right  constnietioni  the  eiaose  of  the  entail  1795  has  predsely 
the  same  effects  The  clause  in  the  first  deed,  apparently  d#awn 
in  L«ondon,  is  more  anxiously  expressed  in  the  particular  points. 
But)  though  the  shfU  of  the  second,  prepared  in  Scotland,  by  an 
eminent  man  of  business,  is  somewhat  dMferent,  and,  in  the  lost 
part  of  it,  seems  to  have  been  intended  to  simplify  and  reOder 
.mere  coasonant  to  the  tree  intention  what  was  perplexefd  and 
irosiiofial  in  the  former,  it  is  in  the  main  point  not  materially  tHfle- 
rent  in  its  substance*  The  power  is,  to  provide  their  wives,  ftc; 
in  an  annuity  not  exceeding  the  fourth  part  of  the^e^  renis  ofiht 
'  dtdd  estate^  after  deducting  former  liferents,'  '&c.  If  this  clause 
stood  simply  on  these  words,  the  Lord  Ordinary  conceives  that 
it  would  be  construed  to  refer  to  the  free  rents,  as  theynright 
stand  ai  th$  death  of  the  granter  of  the  provision.  For,  VTkere  there 
is  no  locality  permitted,  it  could  never  be  presumed  that  the  en- 
tailer meaftt  to  ci«ate  so  harassing  a  speeies'of  right  as  thai  the 
annuitant,  on  the  one  hand,  or  the  heir  succeeding  on  the  other, 
abould.  be  entitled  tit  etery  year  to  require  a  strict  accounting  of 
all  >tbe  rents  orproAtee  of  the  land,  before  tlie  annuity  coold  be 
paid^  It  would  he  a  hard  state  of  thingson  both  sides,  but  es- 
pecially on  her^a,  whose  aliment  depended  on  it.  But  the  clauses 
whieb  foUow  really  seem  to  make  it  clear  that  this  couU  not  be 
the  intention.  •   ^  So  that  subsequent  annuities  shaH  not  exceed  a 

fourth  part  of  the  surp/usrmfo,  but  may  increase  proporiisiislly, 

as  the^rmer  annuities  and  debts  shall  cease  to  be  paid  off/  iin- 
crease  from  what?  Ciearly  not  above  the  free  rents  in  e^etyyear. 
That  wottU  have  noiueaning,  because  die  increase  would  fellow 
of 'Couipae  on  the  ceasing  of  theburdens,  frsaiF  thi^  tnevy  Yiaturebf 
the  right.  It  cmtM  only  mean  an  inerease  above  the  ^ettpUe  tenis^ 
as  thode  might  stand  whieo  the  annuity  came  into  opetation,  that  is. 
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«'et  Che  tesUOor^s  death. '   That  beiag  taken  as  the  measnre  of  Mtr-  24  May  18ML 
< .  phia  rents,  which  the  annuity  should  not  exceed  in  the  fint  instance,    ^^*^V^^ 
♦»  an  increase  is  allowed  to  take  place  ^)ken  former  annuUieB  and  other  J^acphel^n.*' 

<  sifliilar  debts  should  fall  in  or  be  paid  ikp.   In  this  view  the  daose     

^  is  clear  and  intelligible ;  but  in  any  other  it  is  difficult  to  see  what     ^*^" 

*  purpose  it* could  have  been  intended  to  answer.  The  defender 
'<  coniment9  at  great  length  on  certain  choses  of  the  marr]ag^e*»con- 
^  tract,  as  implying,  on  the  pavt  of  James  Macpberson,  an  intention 
« to  provide  the  annuity  on  a  different  principle,— »and  it  is  really 

*  not  improbable,  that  be  or  tlie  maker  of  the  deed  had  some  such 
'<  idea.  But  the  material  part  of  the  deed  is  perfectly  dear  and 
^  simple.  He  binds  himself  and  the  heirs  of  entail  *  to  oonlent  and 
^<  pay  the  said  Miss  Maria  Sophia  Craigie  yea4y»  during  all  the 
^^  days  of  her  life  after  bis  death,  in  case  she  shall  happea  to  snr- 
*^  vive  bim,  a  free  annuity  equal  to  oiU'fourth  part  of  the  free  antmal 
*^  rents,  issues  and  produce  vf  the  whole  tailzied  estate  of  tbe  said 
«'  James  Macpberson,  as  after  described.'  Whatever,  therefore, 
^  may  be-  the  effect  of  the  subsequent  clauses,  and  whether  they 
'  may  be  consistent  with  the  power  given  or  not,  the  parsiier  can- 

*  not  lose  her  right  thus  bestowed  in  precise  consistency  with  tbe 
^  terms  of  the  entail.     The  chiuse  which  follows  relates  to  the  pro- 

*  duce  of  the  personal  estate^  which  was  necessarily  in  a  different  si- 

*  tuation,  and,  in  so  far  as  some  of  the  clauses  might  be  directed  to 

*  vest  a  real  right  in  the  lands,  or  to  endtle  the  annuitant  to  uplift 

*  the  rents,  name  a  factor,  &c«  with  reference  to  the  entaiied  estate, 

*  such  clauses  ought  to  be  construed  as  merely  intended  for  the 
'*  pursuer's  security^  and  ought  not  to  affect  the  validity  or  efiect  of 
^  the  right  itself,  according  to  its  terras,  and  the  nature  of  the  power 

*  given  by  the  entail.   Tbe  Lord  Orditiary  will  only  further  observe, 

*  that,  when  the  defender  speaks  of  it  being  a  very  easy  matter  to 

<  settle  a  claim  for  an  annuity  on  her  principle,  the  proposition  is 

<  far  from  obvious.     Not  to  speak  of  rents  allowed  to  fall  in  arrear, 

*  the  only  compulsitor  being  in  the  heir's  hands,  what  is  to  be  made 

*  of  a  yearly  accounting  for  the  produce  of  all  the  kad,  which  the 

<  heir  may  choose  to  take  in  her  own  hands  ?     As  it  is,  there  is  a 

<  question  about  a  home  farm.     But  what. if  the  beir  should  let  the 

<  whole  or  a  great  part  of  the  estate  fell  out  of  lease  and  keep  it  in 

<  her  own  bands— a  thing  not  at  all  uncommon,  both  in  the  Htgb- 

<  lands,  ^nd  other  parts  of  Scotland  ?   It  would  be  a  very  dislrsssing 

*  position  to  put  the  widow  in,  that  she  could  get  no  payment  of 
^  aonnity,  not  only  till  the  heir  chose  to  realise  its  produce,  and  fix 
^  its  value,  but  till  a  comparative  aooounting  aboold  take  phoe  apon 
^  all  tbe  expenditure  aad  profitAn  every  year*     The  Lord  Ordinary 

*  eannot  presume  that  this  was  the  meaning  of  the  entailer,  and 
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j^jT^J^^^    '•••iUearcalsrinq  'MJt  oi  jrisfi^d  on  aJwdnjnoo  oJ  gi  .tebnuoq  io  ebsii) ' 

^^-      "ofiHi^al  iliffiiiMdy^f|«{i.reiiie4in  /fai^faeiaMatail^  mH{(ip»  lobecMkc^ 

^M0ilMacfihei9ttii%>teitJk;  nSen^^t  tmif  fmmilam^tmtufiahiime 
*'  lands  were  purchased  Hodi/bifWilidtp  Mcbfltr  wtoUoflbeoii^«lfi^ 
:^jdt^^ik3dieitiB{porbl>aAcpmiiit!teii[pl  AW 
^vf^keme^^K^rtifbre^  ^fe^Lord)r(drdiM»yd!ii^IH(Utti)d99i;ii^^ 
^d6  dib  (CMtd^kdidd  ^fiiwt^dnl^itiid^  parMfeHbiobisdli  wUk  faMiiid^ 
^i|fctaleMiyi  twh  faiiiMlk^paTt  ^r  itltieiheeitiro^iidvie^sdieMUiHntiaJf Jlis 
ftoykrioiniaf  tkkt  tbccr^i'abfl«fteoi«B8afed:)byltluDii|tB9est«&f^n>^ 
Isdiiintf  dMdkiilgejif(iiitherbaiidiio^  dvfattsikewiB  nMi^^aEhrdhimft^ 
tdncbidf  JadierMte|rif«nmi,i  diuiltli^^bbpU^ 
^BA.idiifabt6dJ  a«Ariaiii6iiUiil  u^c)Medq>iaD{lotha«  tbtosedMfKVittiiy 
hanbt/liQifijMId)^.  Cfak:fre^trttit>of  <e&e  laadaJwIimnlbajTeoiiifcidtA 
VtfaftipasBia^siniofdie  bdroAfhmiiiil^*  r^Vmqgli  ibeMiiif  adliieraire 
fdiKPtliis  rteul<iifa^''Uwtiffiibe>blii«b;ciBe^'itkodalgrnaD^^ 

^nhii  eittaHet/»ditid}bayido^Ptt)tnttilikdi^  allAqgaUynJuqonaiififat 

-  '^  ¥ii<  A  qii6Stioikbia.iiaia«iaK  toinhb(ciBhiirfaii»UiiaBiapdl(ifialO]fi 

«  TheiLfn'(lrOnMkmi:yodbeaIndtna«riibatadk«h 

^  daim  toitjie  miitifiiai4bi(ittBe^4>il3too4benpbK|g(ri^^ 

^•propBriJ^lmril^clo<b'J^i<^auMofalli[a•^«^  eheulBY«iaKl|id<]€ 

>  opinion  that  the  claim  is  Miii»dbdeiiviciaid  sdbiiotif^yi^spdbMDtedbe 

*  taken  into  acconnt  at  all,  at  least  if  the  annuity  is  to  be  fixed, 

^iand|  tbeiratiier'MiikB^ritviSorotl'lbataifae^ 

^  pi«rio*r vayv'tb^r^'iisi  a  boialD&rt[^ii99ttolii)Dkay J>eif 

<.kxmt^t(f'  iMd  tk^l«nliOtodft]arf'db«a'tibt'8ee  aiijp^apd  goamiSM^ 

'»^tildadkiy<jitiiEkepAthwiid^i^^^  eMjv,  oiilaiiil 

ilJBbtk^nftiviorfflMriiiie  flirichie  1teftr«l  ^ittk.  .!>  'hiibxo  }on  w  doie} 

1^  M  ia  :aiteMii«;bf '^b0  ^imifiu^  'QSuin^an^  i^fannbliidK  slifl^uji^iii 
:*f^hb^&ioili>  cte'iUwuatt  ofotto  >|)raMice3|j«lMi«>pt»pra8dniItbedhA0l 
.^  Ordiiifary<iii'4idr/sattoftdtiUth«ilWia^  <bidb- 

-^^Alff^itl)/  '><H%  |;V0»nd)ifo?^/m)vi»^  ^«A8tii»9  sd}  at  i^Bafgnid 
^  tf|!^bftl«liiito(<a^:|iNit<lih«'(})iiipriUonmi^ 
•«*)gtoii«ft  wftirM-'xiifprodueifoag'I  Tbte  ^ctkfe  lof  dMfiB9>aqoU|pMnij» 

^aivdk'tb^  )$roiiiabloi|'dtup4^iobtiqittA  Cor  it^tiidytaljbeaadi;twja»(|mife 
- «'  of  suoh  •  j^M^perdgf;  -  ^4^Ua  <  jp)drsiier>ba4/a. v)gMitonal^foiiM||fi«fc(l^ 

4  r^n^ oF»//  d)<e  tond^wbUU lc«irte')fr9ff<fit/fKJM;(|iiddritbf\^<^^ 

« tor  keeptf  ^itHo' liorseU^ntiNitilbMid  tnbtmlitasilfaBBB  pikSMiJa  rq^ 
'^^  If  the  ^defeiMkrr's)  ^ciMittraotiiHi'Jiioh^ivs  taicbn,y4nB9ifiampfr9<ai^< 

i«>raim  is'tifip^e  taki^A' G»faM^attiy})iti  wMlmrfJBt  ehqi  tjoohold  UnMfp^ 
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*  dredi  of  pounds,  is  to  contribute  no  benefit  to  the  pursunvit^lBat,^  *^T^?tf*^' 

*ijbwnridtfpwwr  Utateattdiniarfl  caiisfao-Jfialljvtoirahilid  firoiii(AQr 
l<itfiii*niiitf  x(fIHi«iRTnii9b  fddied^bbfirjdffifftihyiadiOdtUiaiqdBlof 
^ttkUngidi»ie«riiniltt(iil  that  eri9$i^«fin  alriniie^iiKf^iedtpfll&iol/3flr 
^^r^ln0WQtsfroUitfa«iifitiinftc4>(femd)}liQtk  \yjrinhiu(]  oiow  .^.nrml  - 

\iid$nl^if^wkpu'vi^  pntdUiiKdonerei*  im^ 

bf^tUmi  HA^  AeoidottM  jb»tM|  cbiihtidbotatfit  i>iufedl<fthwc^  Aid  dn-^ 
eitiiiWic«dtate^^enibjtoit)ia9dfcQJid793^4a^^  tbe^l^^ldtiU 
^imfj^imffWfL'iiB^hff\tb'jhmiMm9it^^  iht  lainejicfffot:. 

&fiiie<tliBiiifaBfeMB  Hjn^^^tfastttiiifer  |loiikM»iiisrbid}RiieiitiiMi  toitter 
iiflndufly5A9UiaB&  dift^itfa®  dbefmder.it«^^  lEfalsfaiRy 

^ji0f«iaiecb8flBi]^j  oodtei]ttenf^9i)l.)iiCB  ktiuitlriHttitai^  (tut)  JkbthLord 
«Jtt>diaaByxedbna&ihrtebriBiailt  "IciOain  Am^  jd»  ^iMctihaduckai^ 
^ttfett^ithe  potsudf  AgnreriODt  etttitJaditoiafpa^rtttotnof'tareaiirailty. 
^Tmtfaiftihoaielsboit  fKonl'jaft^diaEtfkinbaodifs  oitmfaiiiabe  aiilistibe 
faeBtidiibtd'«Dmfe>i[eaaiteBhB  'idKiMg/drtitiifiiOjdid  jwebia^y«y>yBu  * 
JdSimmcip€Sn^.w^fahit0  jeacUarislrilbe^flftaf!^ote9dptlrthivl(»it;ttie  Lord 
^OUIniij^faHbWenLitoidwiddttbe  fiiiks0^{Jiftr8iMNiUdl|ai^  bMi  in- 
t«li0^(tDofaobl4<t^t»{i•lk(1RUelinf8I^•id•ol)lle'/jfld^^ 
hi«ip^9B(af^lllipBititigktifffidbodd'bc^|iiU  od^iMlro&Uio 

Ibefbeobyafuad,  .bciag^'neoeisaxily  too«aflibne4<l»y^iJdftdinfto^^ 

^tf  (HM^g^ilfty^of  ;lte  JbcatatilffSAfttdMfdft/  ■-}  rp'/ »  i:!!  ^t\U  noiniqo  ' 
9JjShttfilOM£fi9Mrdfell09t»M  (krintB  Defender's 

ig^tiiBBJOli  bqajfa^a  eoBauknAiiln^TniBuiliteafL  K^e  teal  applicable 

teroe  is  not  excluded,  ,if}iB»  lttnft<Mf  oobtaU^  iiaiMf  «»peMO«iat«ri^ltt 
ahi^tii  tbttlBad9,<JiialQ^fibmagat«9a[tFiseW'(wUhi)i9a¥feioti6  to  his 
fW]fllulBMetd9Q)daB(irif  ^^imawlaHfe  to»iiafvBilJB<i<faffiM>l:beffigbt(of 
baMfe^H jfiaftaaiq  0qiaialb|ed'oaMi4etttiolif  OT»(eirkteittfe  olinifltsMiott 

hwnfuwry  la  (ha  akistaAce  of^it nseit.^  Aigaiii»fafi)t9  '^Mftii  wb<^lib^ 
ctareeia^dz)8idd^,\  4h»vditiiK<Qostist^k'ba»'faitjykt|ilaoton^iwU^  lo 
c^saNlshfcptqvtAHib  tin  ibfAua^  ifti  1  Poea^ssi/tojifipr'itiuiae./y^aiaron 
oapfMarenAjrlna^Q^aie'xWil^t)  tiA  ike.piNhaipi0<i}£ih4<i»ll»)Of  QiittH^ss^ 
^>Dokra|||«iiuoI-6ianeaitA^v.iiWk)G&(GiiQrab^  JUiivv]iVti{&)r«<^%ia^ 
-m4)i4ffil}l!lbbd«)'^  r^SiifkV^iftaariiTflsjtitkdagiimt  4be\, subsequent 
.lii^rs  afiaatails  andaaitaiaQdDe  blaasif  e«*}n#)pliAbla)t0tfalfi|<itbe'prd- 
^Vii^qiift^pAilteaflbyitbtir  ^ededesRoroinBii* -it^'iv^MildobeoAn  Ulris 
qiftfomU  Uode;;  asdy  iiithBThtti^badMal^.bs^tbfriafyaAisi^iit  passes^ 
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9i  May  1839.  Bion,  nothing  would  be  reared  up  agaibst  the  estate.  The  ^raft 
Macpheraon^v.  ^^^^  ^^^  ^°^  approved  of  by  the  Courts  with .  refereoce  to  tlie 
Macphenon.  lands  purchased  with  the  personalty,  did  not  esclude  the  terce. 
Defender's  '^  ^'^  entail  bad  been  executed,  and  Mr  Macplietson  hild  died 
PJeaa.  oninfeft,  the  provision  in  his  marriage-contract  would  have,  faiien 

to  the  ground ;  because,  by  the  deed,  he  had  no  power  io  nake 
special  provisions,  and  by  his  dying  uninfeft,  the  terce  would  not 
have  been  due.  The  cases  of  Lord  Stair  and  others,  referred  to 
by  the  Lord  Ordinary,  do  not  apply ;  for,  though  these  cases»  pro* 
ceeding  on  the  principle,  that  where  there  was  a  delayed  admiais* 
tration^  and  no  provision  had  been  made  for  accumulations,  the  un**^ 
appropriated  proceeds  should  go  in  the  meantime  to  the  party  baring 
the  iaimediate  beneficial  right,  would  a  tack  for  nineteen  years, 
g^ranted  by  tliat  party,  have  been  good  if  he  had  died  during  the 
period  of  delay  ?  Assuredly  not*  Neither  coold  he  ejcereiae  any 
power,  by  way  of  granting  a  locality,  so  as  to  seenre  a  provision  to 
his  widow  after  his  death.  This  is  not  a  question  of  intention^  bat 
of  powei;.  This  point  does  not  seem  to  bare  been  serioaly  decided 
in  the  case  of  Houston,  but  only  raised  ineidentaliy.  3.  Hien,  as 
to  the  way  of  regulating  the  annuity  from  that  part  oC  the  estate 
•vet  which  Mr  Macpherson  had  unquestionable  power,  this  is 
wholly  a  question  of  intention  ;  and  tfaere  can.be  no  doubt,  on  tnm^ 
ing  to  the  clauses  of  the  deed,  where  Mrs  Macpherson  is  antkorised 
to  concur  in  the  appointment  of  a  factor,  that  it  was  her  faasbaod's 
intention  to  make  her  annuity  fluctuating.  It  is  said  that  this  was 
done  merely  to  give  her  security ;  but  it  is  clear  tbat  it  points  to  a 
permanen  t  arrangement. 


Piirsucr*t 

in 


Dean  af  Faculty  replied,  that  the  first  point  was  ruled-  by  the 
ease  of  Houston  {v.  Stewart  Nicholson,  2eth  Jan.  1756,  Mor^  2338^ 
aad.27th  June  1755,  Mor.  5250.)  Although. the  principle  of  Lord 
Stair's  case  is  not  exactly  in  point,  it  is  a  mistake  to  say  that  this 
IS  merely  a  questioo  of  power ;  for,  tnily»  where  the  question  is  as 
to  what  interest  the  heir  is  to  have  till  the  entaiLis  executed,  tha 
iatentioii  of  the  entailer  must  be  looked  to.  Nor  is  equity  here  to 
be  excluded^  where  it  is  to  be  inquired  into  what  is  the  true  meah 
sure  of  tha  heir's  intermediate  fight  over  the  funds,  aecordiag  to  tha 
entailer's  intention.  It  ia  not  a. merely  personal  privilege;  and  is 
the  heir's  powef  of  providing. for  his  widow  to  be  denied  where  the 
greater,  is  given  ?.  There  is  a  separate  argument  arising  from  the 
fce*simple  title  which  was  made  up :  that  is  referred  to  very  slightly 
by  the  Lord  Ordinary.  At  that  time  Mrs  Macpherson  was  a  per*- 
sonal  creditor  of  her  husband,  nnder  the  onerous  obligation  in  the 
marriage-contract,  and  is  the  fee-simple  title  not  to  accresce  to  herf 
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fioDSton,  ut  flopra ;  Abernethie  v.  Forbes,  28th  Jane  1837,  Sand^  t4May  1830, 
fontmEtaaib^  250.  241 ;  Court,  27th  Dec*  1726,  Mor.  15,554 1     ^-■Tv^*^ 
Erdk.  \u  8.  80;  Maefill,  13tb  June  1798,  Mor.  15,451 ;  Douglas^  Mtcpber^n. ' 
15th  May  1822;    Earl  of  Rothes,  29tb  Jan.  1839;   Couneesa  of 
Glencaim,  ut  supra;  Elliot,  17th  Nov.  1813;  Anstruther,  14th 
Jdaf  1828  4   Moncfieff,  9th  Feb.  1667,  Mor.  15,738;  I^ogaUt 
dSth  Jan.  1665,  Mar.  15,842 ;  E.  of  Aboyoe  v.  Inoes,  2Sd  Jum 
1813. 

Defender's  4iiilAan^«*— Houston  and  Glencaim,  ut  supra ;  Pol* 
look,  Gilmour  and  Co.  v.  Harvie,  5th  June  1828. 

At  adviiang. 

Lord  Jutiu»-Ciifi.^^TlAs  case  inrolves  questions  of  very  consi^  Opinion  of 
ideiable  importance.  If  has  been  ably  argued,  and  we  have  farther 
the  assistance  of  a  moat  able  and  luminous  note  from  the  Lord  Or«» 
dinary*  1  read  and  studied  the  cases  at  first  without  looking  all 
that  note,  and,  on  reading,  I  found  that  1  had  entertained  almosS 
etpery  one  of  the  views  embodied  in  it.  I  have  looked  battle  to  my 
notes  of  the  proceedings  in  the  reduction  of  Mr  MaepbersoB's  fee^ 
atmple  title  in  1817  and  1825,  aod  I  agree  with  the  Lord  Ordinary^' 
thattbe  Court  then,  whilst  varying  the inteflooutor  of  the lat«  Iiosd 
Meadowbank,  did  not  entertain  an  idea  that- they  were  o^illsd  Upon 
•ven  to  glance  at  the  interest  of  Mrs  Maophevson,  or- of  any  oth^r 
person- than  the  heir  of  entail*  For  what  occurred  WBS'this^>*«Hind 
then,  as  now,  we  are  to  bear  in  mind  that  we  are  deating  witfa-  the 
4eeds  of  a  person  who  could  have  given  his  property  tn  nnyiprnaii 
he  chose, — the  parties  he  did  favour  were  his  natural  childrra,  and 
80  strangers  to  him  in  law ;  but  the  pursuer's  husband  was  one  of 
the  trustees  of  Fairbum  himself,  and  he  proceeded  to  make  up  a 
«titla  to  it  in.  fee*simple,  without  reference  to  the  deed  df  'Oolail, 
vken  two  of  the  other  trustees  broaght  a  reduction  of  that  title,  in 
ardet  to  have  it  found  that  the  estates  must  be  heldnnderan  entaik 
It  waa-bdnsiifered  a  very  important  question^  and  a  hearing  in  pre^ 
-aence  'took  place.  The  judgment  of  the  Court  ultimately  was,  that 
an  entail  should  be  executed,  containing  the  three  main  pfokibitsctaa 
of  the  law  of  Scotland  as  to  entailB,-«-ag&inst  altering  the  «rder  el 
succession,  selling  and  contracting  debt.  They  went  the  length  of 
getting  clauses  to  that  effeot  prepared  and  approved  o^'  bat  they 
went  no  &rther.  Nothing  was  done  as  to  the  destination,  or  as  to 
provisions  to  widows ;  and  under  stich  an  entail^  I  may  observe  in 
passiag,  that  a  widow  weald. not  be  excluded  from  her  legal  claims. 
Bnti  nothing  wasiintended  to  he  done  to  affect  this  lady.  Then  the 
tmsteies  said,  that  they  were  perfecdy  ready  to  entail  the  lands,  bat 
that  it  would  be  mor^  aligiUe  to  have  power  to  resell  them,  and 


A»"ttf>ib«%ti!h(ioitir  i>f  oM;!lfii<^h«Wott,  ^  (M|^<M|MlfV»l|e}| 

iiB<r't>krf!^  dVe^Hfife^¥tMtaAl^JL-aiM).,««le^ri(s'(|mi%lfaMy^^W 
fulfil  their  duty,  are  we  to  deprive  the  heir  of  h<b¥l||<liti^^<W^lA 
l^^Ifn^#^  oitt  MM^iierfdH'^JiMefltMnif  to4  «l»%>U)«ViMib^i 
)llift^MUl');"H>^4M<  iNM'^AdtfH  >"AM'V(r'<liltbiMr«riWt«V'lMi«4Mff 
because  this  was  delayed  and  that  was  dela^fifff  d^<VI^,*ttK 
pursuer  i^'ik  'Am^im.m  ioiW bet^ftt W'W^iMe^'ltMfirilh8»Vh« 
defender  to  succeed  to  the  estate.  I  think  ^MHd^^HJIfflP^fiMlitd 
""'-;<'(•  X/'^(V!fi^1«1t'^<(ct<W<Mb'^«r«%d  «IeMl^«^{allM4^%lw4^th^ 

8lM^ViM^."'  '>'ii)'">  '<<'  >"  "-I'l  •>  >  II  !>.it  to  (iiiuol-9uo  o)  iwp? 

^«  JE^Mtf  ir(^dM>fi)ft»<c»^bi^<i4J>''<l''th<ki^i»abiHSM>«^ 

i\fir|^'i'lMttK/«&ii  RftiMe'<«S^«i«l«a  Ot!iiutt^iH%iii.  "'iKiWrlt^tHliAM 

tbaii;''imH'^et«t^i»'ftPf«iiilf>B«fr^</,''Wrf«h(^ 

^ttMMhMX'Mi<^'thi«^tttl^riti«ti«ator^itf,->%k«Mint<Wttim 

can  be  no  doubt  that  he  intend^^that  similar  powers  shoaM%e^tf 


If*,  1  kh  QWRT  ,QF/.  <^^JQ».  m. 


..ni'v 


it  Hhf^-sMN^  M]Tbfi(imi«>f l)P jflijy j^ww j»hy,hft 4«foftfld. .'f»(W% 

9fm*%<fiMmm<iffit^^t^^         Aft  jitit}|e.^l^r,p«fltfcJ,aj§fl4iPR;^ 

z;^./mijc^G{rri,T*-A9.  ta  tlw  garnet  I  h%rfi  m  cJiw^t.  ^I^  it 
i%fl^,  bjih  (46^  w.  pmrt  of.  the.  rwt  of  tfce  iMM«b  in  itl^  way  i!^  094 

...  fdtr(f0.nU9ikmlH^, tofiA  JMn^  had  w  d^irf^t  m  .^  ijbi«^   .  .    . 

equal  to  one*fourcii  of  the  free  rents  of  the  estate  of  3fdlevi)l^  to 
ba  astiPial^^  4Mm>r4P&  to  thu  amoaat  of  ijbye  rapta  «a  thfjr  ^ooi  at 
bar  husbaod's  death;  and  loan  additional  liferent  annuity^.  ]aqfial 
tp,09fhA|9irtb.<9f  lhefi«ap)K>cefdi^  of  Ibeej^iftry  faMs^.  i^pliiji^ing 

ib^iasisla  pf  jrai4>ar^J^I  it  laaaaold*  and  9f.t)iapRic^.ja&9rwiud^ 
m4  fisi$htr»^4(ia|  in  af^matiiv  th^.  amomK^  Ji^a^  fiist  uppity  09 

ilvit^ffCiKilMram  |4>.ba  powpatad  foi?  (be:inaiifi<m'^i|iAor)mli<7i^lT 
«aabfd^!lQ  JV  bai  ^t^  su^b  poUqr,.¥W.»ptr  to  MMa  apy  hmv^x- 
mdi.on  by  tba  pi;ffHria|Dc  fo^  pr4>$i^  9hath^r.aia|](le..arnP(^ur^> 


•''(•»,       •  •  ■        I ' 
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^^^N^i^    received  for  game  and  fishing^.were  to  be^  eompated.' ,   i  ,wii{/liiiit 

Md4V)hef>Gii,     Lord  Ordinary;  J»/oiicrei^.         Act.  Dean  of  Fac.  (Hope,)  Palton.    '    'mu^-Qol 
'    ^'      {TmrffJ  Pthnof,  Tod  ff  R&maaei,  W.S.  and  (S^^*ii-CUr^*  wWUtitf^ 

i^ai^H  W«  S.  Agmtfk  ••     -    /.        si.tii 

!  -..Oi  ti 

u 1       l'.#    '/li 

..'         '        ■  I  'i  •  •  ■  *  ,wr. 

.,|-.i„/:...    ,-.  - FiRST  DlKJSIQtf.  ...-.i^mr 

ft 

'111  ii  •  •'*  s  '.  •'    ■    ".  ■  '      •  ;  •••  ,  ••.  .       .  ,    .     •         -rr,     ^ 

.,:-j%.c;x,y,UL,-  ,.' ......  a$<A  a%  jieaai.- 

JOHN  LIVINGSTON  and  OxHEns,  PExiTioWifift  nv/ 

tot/  6ein^  executed  but  not  MQQrdedj  a,^aniiaff  Q3Mlt90ie^4(f  ^i%?^ 

.( ,o  f  tr  1  ,t:,^l^u\atf  brought  at  fhe  m^ptfjce-f^ths  ^edUoars^.c^ifffe-aaKif^fii^  of 

'  -'  '  ""    .  tk€,pei^  in  possessioH,.  toho  receipt  payment,  iif.t^ur.jplU^^iif^,:^ 

V  MnftppiicaiiQn  by  the  heir  iuppssessionta  upl^4he  <«¥B^I^9t^^y9Jnij|e^ 

'  ^  Coui^k  (^^%  iif.ijpinion  that  the  beUanc^  C0imt(»4iisfih^f^$i9 

:qfthe  mmeraUofthe  estate^) — held  that  itiebmffedwi^anJkioii^Ify 

t9  the  applmnt^  athp  was  not  oWg^d  to  mmet.the  om^mi^  AnJffi 

-,  i4f^  be  entailed*.  ^         ..    -      f'^-d** 

t  * 

NarraUve.  In  178^  tl|e  estate  of  Parkball  wi|^  entailed  by  tbe  p^ti^^i^r's 
great-grandfather ;  but  as  the  deed  was  not  recorded,  a  ranking  and 
sale  was  raised,  in  1818,  at  the  instance  of  the  creditocs^  pf  the  peti- 
, .  :  tioner's.pi»(i^ces8or8.  The  estate  being  sold,  except  th^  ma^nis 
after  mentioned,  the  whole  creditors,  at  Whitsunday '1S84,\  re- 
ceived full  paym/^ntpf  their  claims,  with  interest  from  1819^  i  Afw 
several  years'  delay,  in  consequence  of  a  dispute  witk  Mr  Ffvrbes 
'  of  Callander^  as  to  the  right  to  the  minerals  pn  Manuekig^  pKTfiitf 
Farkhall,  (which  was  ultimately  decided  in  the  petitioae^ti'iaviQpr,) 
,„  ^ . , ;  these  n^JAeral^  were  judicially  sold  in  two  lots^.^ooe  ot  wf^y^fWdM 
purchased  by  the  petitioner  Learmonth,  and  the  other  by  the  Car- 
roDf  CfmpBMiyt  ^and  the  price  consigned  on  May.15.  lS3&f :  IteiBg 
the  dependence  of  the  law-suit  with  Forbes,  the  Jadfcial  faelot  was 
in  possession  of  the  minerals,  and  after  paying  the  interest  due  to  the 
creditors,, as  well  as  the  whole  expenses  of  management  and  pro- 
cess, there  remained  a  consigned  balance  of  upwards  of  L.5000, 

consisting  of  the  price  paid  for  the  minerals,  and  the  rents  received 

by  him  during  his  management,  and  to  uplift  which,  Livingston, 
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with  concurrence  af  kh  feetor,  and  of  the  common  ag^^nt  in  'th6  95  fkti^tfBaO, 
ranking,  made  the  present  application.  M^rLJ^ 

It  was  maintained  in  the  petition,  and  in  a  subsequent  minute  air4  Otbors" 
ordered  by  the  Lord  Ordinary,  to  whom  the  case  was  remitted.  Petitioners. 
that  it  was  impossible  to  apply  the  provisions  of  the  entail,  («ven  Narrauve. 
if  it  liad  existed,)  to  minerals,  as  they  were  not  proper  subjects  for 
an  entail,  being  by  their  nature  exhaustible  and  perishable ;  and 
the  entail  of  Parkhall  being  extinguished  by  the  operation  of  the 
law,  the  Court  could  not  direct  tlie  balance  to  be  invested  in  the 
purchase  of  another  estate  to  be  entailed,  or  make  a  new  entail 
applicable  thereto.     Besides,  as  the  rents  of  the  minerals,  (to  which, 
as  heir  in  possession,  the  petitioner  had  right,)  which  have  been  ap- 
plied to  the'  payment  of  the  creditors,  exceed  the  ttmount  of  the 
consigned  balance,  the  petitioner  is  only  getting  back  part  of  bis 
own  funds. 

Tbe  Lonl  Ordinary  (2lst  May  1839)  made  avisandfcm  wieb  Che 
ease  to  the  Court,  subjoining  this  note : 

Naie;. — ^  The  Lord  Ordinary  thinks  It  clear,  on  the  explanation  Lord  Ordu 
1  given  in  the  minute,  thattfae  balance  now  remaining  nnappropriated    ^ 
'  it-  traly  a  balance  of  the  rents  and  proceeds  of  mineraU  which  any 

*  heir  of  entail  might  lawfully,  and  in  general  work  as  rapidly  as 
i  tbe  extent  id  bis  sales  and  the  finr  demand  of  the  market  render 

<  practicable.     It  hombly  appears  to  the  Lord  Ordinary,  therefore, 

*  that  the  balance  which  is  the  subject  of  the  present  application 

<  does  not  truly  belong  to  the  heirs  of  entail,  but  to  the  petitioner, 
^'and  hence  tiiat  the  prayer  of  this  petition  may  be  granted/ 

At  advising, 

Lord  PreMeni. — I  think  it  is  right  to  grant  this  petition.  Opinion  of 

Ijmrd  Mackenzie. — I  am  satisfied,  on  the  ground  assigned  by  the  ^^^^ 
Lord  Ordinary,  and  I  do'  not  go  on  any  other  ground.     That  afiK 
Mgtied  IS  the  safe  ground,  for  really  and  truly  these  are  the  rents^ 
which  the  petitioner  was  entitied  to  put  into  his  pocket 

The  other  Judges  concurred. 

The  Court  accordingly  granted  the  prayer  of  the  petition.  Jadgment 

iMtA  Ofdinary,  Cumst^kam.       '    Act  D.  M'KM.  Aksmtdtt  Jlp»yhi,  "W:  & 

\j»  Ub  av.    , 

8  L  2 


009  »Q(a$id](^disii^ita  im  m. 


't£niiV^ 


afifflodT  oJ  bdggoibbn  bns  ^^^ojQftiJii^oy)  at  3d  oi  bsaaqqfiii  smU 


-loanc  omoooc  gfu/i^jt  n,iai'j>i  //  hnn  ^vcq  oJ  bogoloi  ;gnivfiil  JJjsV/ 

Agents.        r,  aerk.  ;[;j    ,/*  j.  .jmroogib  bfiil  :rfiogB  dfiBd  oJj 

-3b  biir>  (rtO-^/o'tjl) '.  u!  '>;.hf|j''.  Tli.ii.^,  Jilt  (l^o^M  ii  "^iniwllR  lotm* 
-OKsW  Janiftgs  Vjil'ji  JJr-  //  uj  j^nr/TJ2oi  ^lidii  otij  to  aano}  ni  booi^o^ 

-«»^*'I  ouii  oaT     .nvJ  o    >i'.Jr/*Sjrr,ii4?7Si6^^  aeiobni 

3onnJq30on  :}iit  )rJt  ,clv/  i!<''*.',^»ii(!v)  ti:'h  "lo  ;)ioq(ni  buc  gainfidoi 
odjl^CJXJJw  ;T^  "io  rrn-t  :r*  ojol-ni  mid  oJ  b?iWfe^*388ft>dfi 
odT  .i?  -nn  J)  "ci  jioV;-"  li  L  i.-  i^ioiq  :r/ijd  oi  bnuod  3iaw  8i9U2iuq 
•sib  bed  ^'jdt  U^ih  Jr.iQJiiOSkG^t^iWiAnSiilyjUtA  ^nivfid  eioueiuq 
ioJIb  Ibnu  eioil')!  ^'i  i  If  .'^''il  oiig^awafcn.ijfpooij  '(nii  blsd  lo  bdJauoo 

odi  hoi^m^i»*fn&tikh^mikKSi'.iOVosos^^  ^di 

Tjbnu  raid  JgJii  .'a-  'i?ii<0'>ji  ?.-'»^  >MiJi  ,ii«>i)i'^IiJo  tsid  moil  lojisoovbc. 


day  by  B.  to  the  hmik  agent,  viho  ditcovxted  tfie  biU,  uAich,  when  88  Ms]>  1830. 
dae^  woM  duhonouredj  but  itoprotett  takeii,  and  no  notice  either  of  pre-    *'^V^' 
eentatimor  dithonottrj(V^^>v4t  M&JffyT^i-'^'^lf'  afierthe  dote  cf^^^, 
the  diihommr. — Held,  in  an  action  at  the  itutance  of  the  bank 
flWiWf'^  «i4!^«^  "/  5-.  t^  ^  •«"  ^ioMefor-f'Kmyoiff^ 

time  happened  to  be  in  Kei(,|)KiJVi;ote  and  addretsed  to  Thomas 
JobMUm,.jitf^^t^jff^jigfifi^,tift  }hff^\^BfffeB^:^ndi  there, 
a  tetter,  in  which  be  agreed,  that  if  Mr  Alexander  Wisenan,  Keitb, 

»huul(i  present  his  acceplaoce  io  the  bunk  ii({eiit,  ut  four  moiilhs 
^tfier  date,  for  L.GO,  lie  ( Wati}  would  imlorse  tiie  same  on  presenla- 
f^^fft*.  Ou  the  luilokving  day  a  hiil,  in  similar  terms  to  the  letter, 
yff^ yfriilen  out  blank  io  the  name  of  the  drawer,  and  uccepted  by 
^iHeman,  who,  on  tlie3dofOctober,  presented  it  in  that  state,  aloi^ 
>^it.ll  Watt's  letter,  to  Jobustou,  by  whom  it  was  discounbed  ob  tliat 
t|ay.,  The  acceptauce  when  due  was  dishonoured  by  Wiiemao, 
bift  aa  protest  was  taken ;  uud  the  first  iutiuiation  q{  the  dishouour 
9tuiltt(>Wat(  wason  the  13tUof  lebruary  183C,  wliichfact,  although 
tiat admitted  in  ihe  record,  (and  a  proof  accotdinyly  led,)  waa  aa- 
bumed  to  bti  tbe  true  date  in  the  *JiK(:ussion  la  the  Inoer-IIousc. 

Watt  having  lefused  to  pay,  and  Wiseman  Laving  become  insol- 
,«^>t^^«^i4/.Bank  C8^4,.n»\l>c^fi.>>  againat  .Watfi,.forf  tlie 
maornit^iniha  actepBiMfe,  •  ■Mtii%,v,tlnl)DB  tfatf  oredit  of  birtetter, 
the  bank  agent  had  discounted  the  bill.  '     •   > 

J^ter  allowing  a  proof,  the  Sheriff  repelled  the  defences,  and  de- 
cerned in  terms  of  the  libel,  reieiring  to  Watt  relief  againit  Wise- 


Watt  adoocated  and  pleaded — 1.  He  had  simply  nodertaken  to  Advocator's 
indorse  Wiseman's  acce'ptai«e^\^ii'<pVesehted  to  him.  The  true  P**^ 
meaning  and  import  of  that  obligation  was,  that  the  acceptance 
•lidiiid  t)#.'^e^t^d  to  him  before  the  term  of  paym^Mt, '  aBd>  the 
pursuers  were  bound  to  have  presented  it  before  (hat  term.  2.  The 
pufsaers  having  failed  Xa'AtHo,  lot^ttUnttiliate  that  they  bad  dis- 
counted or  held  any  acceptaD(la<ni\ffae  faith  of  his  letter,  until  after 
the  acc*#MtfGd'StitJ»e3(disMo6Atiedj  4iaV&  !Iltt«ftydl»!pited  the 
advocator  from  his  obligation,  and  lost  recourse  against  him  under 
cU)a81-AMa)u^l4ri«dnMSic^^^tUoe^d>iniPtik((i»»ua4«riijAK)0 
)ubi*tl)idaritt«ief«f->M  «q«intlwl>ia  A(tdb4ainMiaa^-f<littN-j^r- 
iittm«m»t(  tot  Mti4le«I^^  H  dekyififf..«r,j«gihc«inf  \ia„|K«Ct[]^Ahe 
MM^MMOvfar  iMbn^«M«li.l*itea  (tk  fid*9tiCMi;  -iit\5'WftFB)i)i|tiia- 
tiaa  tinD,h«»iwauUth^aihMAtfn^i£>beibfe4Jbe«ii  rnktMiaii  l^^twr ; 
Mfedia*«|)ii«ke  kdwaaitor  haA  besti  te«c(Ml>ii)4ttfBmf  tb«.pii»iierB 
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fS  Uif  1630,  iM»e  ^talljr  failedinidde  ncgbtiatiBiD^  or  ^  ffwe  ime  inteatidii  of 
"•v^'    tkq  dkboimir/to  Uoi. 

Watttr.  IH'' 

tknud  Bttik.  -      -       '  '     i. 

— =-~^ '  .  The  respoodentB  pbaded — L  Aocotdtag  to  the  plun  aieafliiqpaBd 
]^|^^^"^^^*  design:  of  the  advooiior'8  letter  of  guaraatee,  he  besune  hmmi  to 
pay  the  acceptance  of  Wiseman,  if  it  should  not  be  paid  fay  Wise- 
mn  liiiiittel£  2.  The  parsuers  bariJig  disooanted  .this  aeoeptaace 
on  the  faith  .of  the  said  guarantee,  and  paid  the  proeeeda  to  Wise- 
maiv  ore  «ntided»  in  oonseqnence  of  Wiseman's  iatlore  lo  -aetire 
the- said  aooeptanoe,  to  claim  payoMmtof  the  same  from  the'advo- 
•catoir*  d.  The  pofsoers  having  neither  done  any  thing  whkh 
floiDld  reliofie  the  admcator,  nor  omitted  to  do  any  thing  wkicb.in» 
^neeoasafy  far  .keeping  ia  force  the  'said  goararatee  granted  by  Ae 
advocator,  he  is  bound,  onder  his  said  obligation,  to  pay  the  said 
aeeeptance. 


Lord  Ordi- 
nnry's  Inter- 
iticuior. 


Note. 


The  Lord  Ordionry  (IStfa  February  l«39)pronooaeed  the-M- 

lomag  interloeotor :  «  The  Lord  Ordinary  having  heard  tpnrti*^ 

preeorators,  and  considered  the  process,  advoosMS'  theNsaose: 

Finds,  that,  by  the  letter  libelled,  the  advoeatorbecamo  iM)Qiid,  itlatt 

in  the  event  of  Alexander  Wiseman  presenting  bis  aeeeptance  at 

four  months,  for  L.30,  to  Alexander  Johnston,  he^  theiadvoealor, 

woald  indorse  it  on  presentation :  Finds,  tiiat  the  'Said  tettbtatos 

granted  on  the  29th  of  September  1685:  Fhnds,  that  Wiaeman 

did  present  an  acceptance  in  these  terms'to  Johnsl)an,'00'she  day 

Mbwing ;  bot  finds  that  no  notiee  was  gvvM  to  the  aAvooaUr  of 

the  said  acceptance  having  been  presented,  and  ttO'toll'nuide*on 

hioi,  in  regard  to  tlie  said  acceptance,  till  the  Idth  of  February 

1886,  after  the  acceptance  had  become  doe,  and  had  been  db- 

iMnoured  by  the  acceptor:  Finds,  that^  in  iheser circomstanoes, 

and  particularly  considering  that  the  letter  referred  to*  a' fiature 

acceptance,  whidf  possibly  never  might  have  b^en  g^*afited^  llie 

4itdvoeator  was  entitled  to  expect  intimation  tvitfain  reasonable  time 

ithat  his  obligation  had  taken  effect;  and  in  respect  tbaisooh  inti- 

•mation  was  not  given,  finds- that  the  advocator  was  veiieved  (finsoi 

'the>  said  obligation ;  and  therefore  assoilaies  the  advocator  firom 

the  oonelusions  of  the  original  action,  but  finds  no  expenses  due, 

and  decerns.' 

'  N&t€*-^^  When  a  party  binds  himself,  by  letter  or  atiramviie,  to 
ilidorse  a  particular  bill  then  actually  drawn  and  in  existeHceyaocbaa 
obligation  may  perbapsbe  held  equivalent  to  an  actoal  indocsatiop, 
at  leaat  in  all  questions  turning  on  the  sufficiency  of  notice,  {n  adch 
a  cate  it  may  be  enough  to  intimate  the  dishonour  at  the  usual 
time,  or  after  payment  had  been  refused  by  the  acceptor,  as  aa 
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^  to  pay^  in  die  event  of  the  failure  of  the  accefrtDk-y^ftrnrtbe^jtb  pdf    ^^v*  ' 

<  jointly  with  the  acceptor.     But  an  obligation  expressed  in  the  ttujitfi  |i^»uK. 
^ienmi •C'tbe- iaiirioQdtor's iedter is  one- of  il  rery  diSMreqt  icind.i   It 

*  Mnisift  undettaken  with  reference  to  any  partioiilar.BccepCaaoew 
^  Mo^Acifi^taiMre  vraaithenin  exisleoee-;  and»  for  any  ttvng  known,  to 
^ttluriMhrocalor,  such  an  acceptance  nerer  might  bav^  «ome  •iofto 

*  ekifiieace ;  and  as  the  obligation  was  not  to  payv  but  to  uu^pmo^ 
f  an  act  whiok  necessarily  implies  notice^  it  appears  to*ftbe  Lor^tOn- 
^  djtery>that  the  respondent  was  bound  to  imimata  (fbatitHejttVBirt 
''an  wbioh.  the  obligation  vras  conditiotted  ksib  t^ken  effect.  ,&fea 
^.supposiiig  fthat  the  advocator  was  B#t  entitled  to<beaile»  anU'inn 

<  absolutely  bound  to  tttdor$e»  that  was,  from  its  najturiey^tta  ^fal^falion 

*  •anly  to  fay  vOt  theejipiry  of  the  ourreiicy  of  the  acceptance^  Uhg 

*  four  months  from  its  date,  during  all  which  period  the  adirqcalor 

*  would  have  had  the  means  of  securing  himself  in  relief.  But  by 
^^e.oeuKsafoUowQfl  by  ibe  Mspmd^nt^  lie  vac  4epKiived)df  b61h  of 
^fsibaaqbbnefils:  Jn&wucaUed  on  virt  to  become  bouttdifevAfpiyinoilt 
^  iajCauMt»o]»tbs»  but  to  pftypo.  the  instants  a»d  that  af^oftbciaMifp- 
.^jitbrftitbeipiriniary  obligaiftt,  bad  fuUed  in  tbeobligation.  iQoqddn^ing 
fiibaliitb)9>jaUigftt|Qn.  wm  ^ni^ririy  .gtalaitous,.  ^d'>lfiisktn§p(iut;4be 
fidriflioto  lititb  wbieb  all  .oa«ilionary  ^bUgations  aree^^omtened^'Abe 
^jIrfO«d*OrdiiMiry.doeatioj^ think  the  obiioi'  of^tbe  ifapondaolittMiy/in 
f  tbeae  drcnmistaiicies^  be.sitstaineAi.  '  :r  ..>!)»vs-^. 
, ;•  y  Tbeeasn: differs  fmmi"tlial  of  the  Nalional  Bank^9<<RohfnUony 
^  dd  Feb.  1686,  in  the  essential  particular  above  alluded  to^  fiobert- 
iS«on.  there  bound  Umself  that  a  particular  existing  bUl  sbouUbe 
^  accepted:  by  tb^  psirtiifson  wkofi  it  wss  drawn^  U  was  notfyse- 
'^'Sisnited •  for  acoeptiMiee  till  the  term  of  paysient^.ond  that  being 
^"aoffioient  in  practice,  tbe.  defence  of  want  of  earlier  kivtice  uias 
^  ffcfielled.  Tbe  bill  being  drawn,  and  in  e&istenoei  tbe  guarantee 
^<ieeaBi8  to  have  been  considered  by  the  Court  as  an  obligation  re« 

*  qoiriiRg  ttO'Carlier  notice  than  that  which  is  usually  held  sufficWiii> 

*  vis*  on  tbe  fiiiluro  of  the  drawers  to  accept  at  tbe  time  wben  die 

*  icall  fov  aecepcaoce  ia  commonly  .made.  Qere,  as  has  -bocRialri^ady 
* 'observed,  the  obligation  was  entifely  coiilingenl^  and  eonii^udrl^ly 
^  tbe  respondenl  was  bound  to  apprise  the  advocator  in  t easooitble 

*  time  that  the  contingency  had  been  realised.  ..  .i«  c* 
'  r  f  »A 'case  «iore  nearly  resembling  tbe  present  is  an  Englisb'^ne, 
^.tbat^qf  iPayoe  and  Wood  against  Ives»  D(mi  mA  H^0mfi$  Jie^ 
Symnttf  iiiy  064^  Tbere  it  seems  to  have  been  keiA  by.  all.  die 
A  Jiad^Sy'tbadfin- tbe. case  of  an  obligation  to  indorse  a  bill  notit^n 
.^;iaiexiiMence»  tbe.  failure  to  give  notice  in  xeasDimble;.tiaie.'Wa8 


9M  smoiSietmjimmBE  mum 


^^^f^^^   ^'^^V^^*^^'^^^*^  9Hlig8fi(^h8iiAfao8bcirf  tkmjpraMAtmAi^iaitm^i 


^"^  "jiiio^  ^riWl»fi^iMrf<lf«np««llc»  M-i'  o'l/r  x^/lt  ^:  .n:rj  •  Hid  9ih  VBq  01  aobfigcl 
The  respondents  ar^ecf — The  caatrof/Bqtli^tftfeirriidSlgnsAs 
2¥><^Qc4b«V}^lVi6>OM;9fifl*UlM^  of 

the  commission  was  there  es^ri^l^lafllAAohsfefiladbcirdn^UL^ 
gation  of  gmW^t^mn^AidooUwf^'jftm'.fbefff^ 
jlMeift4»tft^cm(9Vtai  m^9t^9(mkft(ite  ttol  tp^}aojr  KiUa^M^ittitiioAey 

oi)  f^^'te^fACMsfTidttpiod  th^j^nietkeDds  atiated^oo  I  naib  soifig  sd? 

yd  jiamol'j  oLi'Mf  *)'<  f  '  <.o  ,  v'->  ..m  X:  jtn.^t^iq  1e  'janrbiosb  ^islob 
bn0^#t4hrjlfQg^'Qllitbe()8ttliki«)f  Ma^^  ?c  tT..iti;rnTolfTf  aiom  ^niYciI 

Opinion  of      .(ii;4(!^f|l^!lf^ll|r<A(rm«'|,iC0df^  gOB^tfiyffiiBtoltjrOiaJitofciMig 

^'"'^  s:^^^^s49a«it^pi^^l^jz  jjwisb.'  tbat  •teiHidebiabi^IdsIiate(biAi;|iraDtee 

other  English  aathorities,  nAUiiritrightilfaaAc^obcsdosaiis^^ 

Wbtfl^rittlMi  pi9bUgotf<»n  lotinionftridlft  pfteantptkh  Ibe^sB^vytok 
to,  an4;yi0)sft«i^la«iLar.»ctiii^  f«e•eBtIiIldanBtlol^^^^^MlHl|^!^l^ 
,i|lMiblgrTftipPl)krl«^9^^:itoVs  WiUP*  a  .girianbtae  jtooiUigalUttdikvfileh, 
i9oih^ #ibcitQiMaiif ed>  WmU.  19 UaUq?  I;do/ndtr4ibi«U sk^Aerdm 
i^f9^  9)ilhVk(tiQmlki'Mi  I  auiTD^IiSttfisfiediiifHI  thmiiniJKf  skstlbcnMi 
4toll If d^At^rt itolide  fdn Qurstlf et»  h'f-  Ixm-  .jirho  ot  hnhnolni  aisw 
ovdP4s*^<fl^^nMu%,  for  tfaftimtpAjlh^ctatoweW^dla^dk  nA  dIMU  oS^Nt 
^SMtlPibi^dtMfttoa^^ri^ndlaEra  reskljj^A^^'i^fpnsofedadlKrfiib  nsad 

fWt^rfAfi  #Miig9li[<Mirf((^iiKi4B^    9ihfllikdti4i»i)p'  befd)^«»i|iaiAf  wMch 

o(b-^?(<^<?^(felti-^UjSfj|*iWi{eotoiIloiU4)  -'i  '.'^fon  qmr>ia  n  oio'iad  » 
bcd^§*m#ir<i^%r*Tr7lU/n(;€lroi^li0  |liittieQl«dkiH 

nHJfttr4iffilJM(m^-rnl  Mrill  0ftWtaii^/il^dniiHlil{i»W;Qfe  Ahfl^S^gllrii 
.^f%//lfiLpfh(i*«{  Ili^ftfb  i99^:i^lltekpmilod|>iA'^myitfote*n6iI'MWii(^ 
d!lhf^iM(H>  Wgf4k>4/toi  ikitl^rsec^ili  Mti^o  for  )8iabb%o0fi>iMMilwj^/a 

iMnMPllfHlAj^<f4i  mieli>pisr;bef«i7;()N^iv9:(ifrAt  mMldijhr  ilmfcdslit 
:4^-ftRifiblw9MQAi(oikidf}rsb^tii^  elwuinoapiik  t^Utihkbc 


)iti  lift  BearK«)Gapiei2SBiiMt  %ob 

oUigstimletBqMJq  bab<to  do 


ndered  as  the  Bame  obligation,  there  never  could  be  a  doubt  that  tiiiHiA%wiPj' 

iplMfdbnB^i^aylUw  iH^ilMoi^  -: — 

ligation  to  pay  the  bill ;  but  if  they  are  held  tfl^dlff4ml»bMi^ttM^  eou"ru°  ""^ 
bAingiibsAtrile1kol<iitl|a6iiittiP36o  ©ilT— b^M\j,to  g^nabrioqgsi  sdT 
)o  .^ahfelOfiruHlUShe^dgmmiiii^ 

tiM(gndinlDdfitl|t9lattbeB«>f4h^iflatf99  sistii  gisv/  noieeiniaioo  oib 
d9ifeoi«i3RmAfln#>Mi)«^wB Aallc^  )o  aohsg 

\9dMiiaaiksMI  faKfi(mtlHit»yiiMip»iiiMl0^ 
%l0n^y«ii%)«kaf;tbdftrmiiSctil>Hiiift^btefl(ile^al^ 

hkt  «iifcphiritit»igHMAa»faiiaqai#whatM  tti^<tbW4hklMlifi^if2i^«^ 
Talent  to  a  guarantee  to  ^Bi^ib^hlM  lbool44|e(diri«6tfiliml«FMf  «t 
the  same  time  I  contefili  Ihe&^aln^&di  b«rithbilglrtt«liiMi'^)  to 
delay  deciding  at  present,  if  the  case  could  be  made  clearer,  by 
having  more  information  as  t0(M  ^prM^iltsMig»&imH^ii^nd 
9HUidbit0b«irthatifab^M(l  ofM-liBptaifaoaD^knoAV^iSliyiito'd^un-  lonom^qO 
wloni^i)etaU[efai^()»ili':iaRNrfetfstlr  dfeb»tIezatff^W^J|k>#»#€^to^  ''''''^ 

^«Mtt««nebc»dbfbfiaAh*ii  jiifbriiHUft^  Hsii^)  i3  lodlo 

«^^U>«#1afc|cAllftrte^Lhav81^^  MtSfiWiM' 

ledipBr«rf»pdf  (bc^qmorit^  efcnsmlMiitt^ifiblktglidft  «i!(^tkti|i|$»t^^ 
-9AL^<JPJkmtlent'mhaMm)bbih0mgm  bpMDiSMddiideOihiklfi  t^^ 
^doBmdiGmhiv^Mk  «Ddi»dtoff  fidev  ofocfa^iwb^i^nrfintflNMf^ 
MfobdtnlMb  Ufidkftilimipbal  appUM  fb  ^//o  itiitt4mil^^4flfai». 
^npdf;)tU«  ImitiBSuii  inUdloil^iki^^lMiriWiB  liMfti^ocliinJ  Mi  Mtfir 
was  intended  to  create,  and  did  citste;iM  obligirtittdb  MiWm  W^ 
alMe  Adbiil  tat  issBbp'^hfnitb^fm^tmnmki.  ^oXr^^^m^m^ve 
been  dra^ii  Sb8^kp«0i|i#le9f^g((4rat  nv^>Mil^ailil|Peb«M4e*(dblitiMliC 
6Bkmmiuamn9in  hi^i^MMUatlGrf^i^e^bm^  t-TifK«V&%i fo^iked 
ii9MwW«tti«9%faaMl  tboiutUll^itrirf  )ifci»yig  ia«>bi|ftftr       <lAtMl)l» 

<  was  asked  because  the  defender  was  goiii^tlita)r9nnffaftd|lfohllb|^ 

<  before  a  stamp  could  be  go<^atflio)b^ii^6b(Iit-th^^  Md^the 

HiibnrifiiMM  «idiin»ttfoB2a»lii«i^ifaHyiiNiri;-as.tf ^liw^ 

<  signed  a  bill.'  It  was  thifipftiw^^lftttterttgijt^iil^  ^^(f»WJiiMiifcfa  "ftfat 
4iil«4atl»d^iPiir%btiiikMbi7(^^ifJW«ci  ttiM  beci^p<^W'%ib'«)iwn 
*jf  WliilfinamPtoIii^ni^qbaMni<vf  Hlte^NirMt  #«^  stlui8^4i%ivi§^«», 
fi\gyeiiaMrMer<fa<Wtteio\obffbhriiio0fi^t^ 

Hice^wk  i»M^iMui  toiihe'Mlowilhf 4d)^q&iiiAiMi  tli%  l^edtV^^^WSMi 
idfttfibiUiit  disooaaMtP  ffrhtiMr4tdd!«l«UsiI^io|imililii}te 
iuUpI  ttdfeit)fcb(gf«ritedp<tba|ai|i<lh«<qiN9|tMfi  M^ftHttl  li^^lM^iil. 

-i^lkiptfb^^ttitoa/QUiitsttoil  by  lWktlkli^4b»i4lt  W«<hflw4li^U^^ 
Js«iAhi»«dbeptaai«nio^bhsi«i)/lfti>ir(erui(^  l£^ 


906 


BEXDiSIONS  OF  THE 


Hos^m. 


Wattw    Niir 
tionnl  3aQj(. 

Opinion  of 
Court. 


88  May  ^m  what  was  the  -meaDing  ^  tha  ejcpivssite/  <  tbabibe  wmld^indorid 
^  the  same  on  presentation  ?'  Did  it  onean^  .'that  in  oxvIkt  tb<  pse*; 
serve  reeourse,  the  bank  were  to  send  tbe  biU  to  £toilefaBM«i  'im^ 
mediately  for  indorsation  by  Watt?  I  cannot  consider,  that  tiiat 
was  in  tbe  contemplation  of  the  parties ;  for,  in  tbe  first  nunneoi 
the  bank,  in  so  sending  back  the  biil^  would  neeessaraly  hflhre^indurf 
red  some  expense  and  trouble ;  and  on  sucb  a  condition  1  think  tks 
bank  would  not  have  agreed  to  discount  a  bill  to  Wiseman^  .Ifht 
plain  and  obvious  meaning  of  the  lett^  was,  ^  You  ( Watt^  ^g>gv 
*  to  indorse  my  (Wiseman's)  bill  for  L.dO,  siioald  you  be  ^alMmf 

<  to  do  so  by  the  bank  on  aecoant  of  my  inability  to  pay  iL'  >  j  lokot 
stoo  plaiftly  considered  that  tbe  letter  was  as  satiBbelcs';^  io  1^ 
as  if  Watt  bad  mdorsed  a  bill  at  the  moment,  i  appnekendjiye 
meaning  to  be,  tbat  the  bank  were  to  present  Ibe  biiltjfenindote* 
tion  just  when  it  was  necesswry  for  their  securitj^'tJ)  do>ao*  >ltBli 
just  the  sameas  if  Watt  bad  said  to  the  faanl|c»  If  j^u  diaeonsliaUB 
to  Wiseman  for  L#.30,  I  will  pay  yon  the  amount  jf^efdU.i  nUa 
seemp  to  me  to'  have  been  the  plain  bona  fide  nuecming  oil  tiwi  fai* 
ties.  Wiseman  wants  L^SO  sterling  admneed  to  himy^noAtV/pi 
says,  *  I  will  accept  or  indorse  your  bill  to  that,  extent 9*' ^and  Vthe 
bank,  on  the  credit  of  this  letter,  does  advance  the  mooey,\  are  they 
not  entitled  to  insist  on  Watt  fulfilling  Us  obligation,  crflaied^ia 
consequence  of  that  letter,  on  the  credit  of  which  the  bank  liafl  te^ 
tired  the  bill  ?  Take  the  case  of  a  guarantee  for  the  payment  df 
goods  to  be  delivered  by  another  on  the  faith  of  it.  Sup^osecitihod 
run  in  these  terms,  and  been  addressed  to  a  merdiantt    ^If  yes 

<  will  give  Wiseman  goods  to  the  extent  of  such  ^  sum,  nay  hJS/iKl 

<  will  indorse  or  accept  of  your  bill  for  the  amount'  In  themseef 
this  simple  letter  of  guarantee,  can  there  be  any  donbt  tbatrifitthb 
bill  is  granted  I  would  be  bound  to  pnt  the  party  in  tbeeituiitioB 
guaranteed  ?  Assuredly  I  would  be  rendered  liable,  on  tke^failvr^ 
of  Wiseman,  to  pay  for  the  goods  furnished.  Such  is  ray  irapres^ 
sion  of  this  case  ;  and  as  to  the  English  case  which  has  been  re£v^ 
red  to,  1  think  it  has  no  bearing  on  the  present  question.  TM 
was  a  case  of  laches  and  of  mala  fides:  but  here  the- parties' acted 
in  bdna  fide,  and  each  understood  perfectly  tbe  natore  of  the^e»> 
gagem^nt,  and  the  consequences  thence  arbing  were  legal.  Tte 
other  cases  referred  to  are  in  my  opinion  wholly  inapplicnbfew' 

lAn-d  President.-^  am  of  the  same  opinion.  1  cannot  go  inito:the 
argument  that  tbe  bill  did  not  then  exist.  It  Was  kboim-Tailiths 
time  tbe  engagement  was  entered  into  that  it  wvrfor  the^fnrpalfe 
of  Urtdifig  Watt  to  indorse  a  b31  not  in  iex»tentie^  iitoipt  Md 
the  words  <  on  presentatieo '  as  pro  non  ^eriptoy  affJt  was.  iMt>lbs 
provinc^^  the  bank  to  present  it  but  when  they^ibdud  itneoedbaiy' 
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Iii-.obe<8ei»^|  indeed,  Walt  could  not  indorse  die  bill  except  on  88  May  1630. 
ptespntation)  u€.  until  he  sanr  it;  but  the  bank  was  not  bound  to    ^^^V^ 
hunt  omnr  the  eountry  in  seaich  of  Watt  and  incuf  expense,  as  ^^^i  ^|^ 
Lord  Oillieft  very  properly  observed.*     The  letter  of  guarantee      •; — 
juatbonnd  Watt  to  pay  the  debt  if  that  was  not  done  by  Wiseman*  q^^^ 

Lord  Mdckenzie^^^l  take  much  the  same  view  as  Lord  Gillies, 
anid  amindined  to  think  that  the  interlocutor  should  be  altered. 
I«i  particnhr,  I  think  this  obligation  in  the  letter  was  just  the  same 
aa:^  Watt  had  actually  indorsed  the  bill.  In  the  English  case  re- 
ferM  to^  that  could  not,  in  my  reading  of  it^  be  the  case ;  for  there 
waf  a  counter  consideration,  and  that  equivalent  ibe<  party  did  not 
paiy ;  omd  thia  1  rather  think  wae  the  ground  of  the  dedsion.  Here 
Watfcgmnted  this  letter*  Wiseman  goes  with  it  to  the  banker, 
and  dnitbe  credit  of  it  the  bill  is  discounted.  In  reason  and  sub* 
aiatke,  then^  I  think  it  is  the  same  aa  an  act  of  indorsation ;  but  i 
dahat  consider  it  as  iauy  better  than  an  act  of  indorsation,  and  there* 
fiailel  I  rather  think  he  is  liable  under  the  letter,  ubless  he  can  show 
iha4|  hat)  be  indorsed  the  bill,  and  so  been  entitled  ta  all  the  privi- 
lege cbmpettnt  to  indorsers,  heoould  not  have  been  rendered  liable ; 
(Hit  i  cannot  weil  see  at  present  that  he  will  be  able  to  do  this. 

jLord  .FuBartotL-^^Aof  opinion  which  I  may  have  formed  in  this 
cas^'mfustof  ooucse  be  slated  with  great  deference,  as  I  have  taken 
A'jdiffeiteHttriew  from  your  Lordships;  and  I  confess  I  do  not  see 
that  .the  difficulty  has  been  removed  by  any  thing  which  has  been 
atated.  In  canvassing  this  question,  I  think  we  should  not  put 
jmy  hypothetical,  cases,  but  just  take  the  very  words  of  the  letter 
fte^e  Us;  for  a  small  difference  in  the  terms  of  a  guarantee  often 
inakeaa  great  difference  on  the  nature  of  the  obligation.  We  should 
therefoDe,  in  my  opinion,  take  the  letter  strictly  as  it  stands,  and 
Aot  foand  our -opinions  on  the  supposed  consequences  which  might 
have  reaolted  if  it  had  been  differently  worded.  It  is  an  obliga- 
tion in  these  terms :  ^.  Should  Mr  Alexander  Wiseman  here  pre- 

*  sent  his  acceptance  to  you  at  four  months  after  date,  lor  thirty 

*  pounds  sterling,  I  shidl  indorse  the  same  on  presentation.'  This 
is  no  ob%aition  to  pay  a  bill :  it  is  merely  an  obligation  to  indorse 
an  acceptance  on  presentation,  provided  Wiseman  applied  to  John- 
at6a.  In  the  first  pbce,  I  think,  from  its  very  nature,  it  implied, 
and  neoeasariiyaupposed^  that  as  the  acceptance  was  to  be  presented 
aa  avondition  of  the  letter*  that  notice  would  be  given  to  the 
gianSer  of  the  letter  of  guarantee  within  a  reasonable  time»  that 
Wiseqaniiad' presented  ma  acceptance  for  L.90  to  Johnston^  I  do 
nDtifiHythit  notiiie  should  have  been  sent  immediately,  as  m  •the 
^teecai  an,  actual  indorsation  of  a  b\W ;  bisk  notice  within  some  rea- 
sonable time  during  the  currency  of  tbe  bill  was  implied.      It 


w^  BfiiasBaiNfiooTiiciflD  mi  ue 

^  billy  if  presented  after  thirty  years.      The  obligation  to  .inleMt 

— ^=~~     to  me  chat  noti&nMiaft<ifa«eaiarib^heIgiii^  whedDiRSiMMlr  |iiA 
^^Pjl^f^i^roj  iMtil>Utaafed^pteMliafeabfaliri]bi^o]h^oa^ 

dorsed  the  acceptancepalngidxilyakBmileD^i^IovBiilflieiaoiiytei^ 
ilfind^vese^lj^tf  thdjOiiciiDinitfihclitrdaB  pEfoi^kkmighKl-dAjailftay 
tiflft  1|^eiypii£oii<i]9]|[te)nifcfaa^i»i^  4&m«|  aHlivii  poatifili)«IM«( 
im«lglK>f«likci«bHf  J(ifqeliear#»ofbiiB^Uiiltel:feibibd)ailkBHD9il9felA'd^ 
such  a  letter  as  equival^lstitcbaiUawiinii  ]MDfaiitibiir*«^tt%iiBreitee 
tqi{>ii^%i)||iodtQMJl^/ff  nhJE^  driesjpliinfaHed  ^-yeisaatAoUA  koOhe 
benefit  of  any  such  ptoirio^whemiisenedieJ^HmiMcBdSmmtiml^^ 
&'mt^h}m,  7iitopMi^iwesata]!)oudX)aTidto  wifefe»«M^a^^ 
ly^ioiftVetMntoevtal^fe  #«&b|kraotibe  jItfiCU  oieeiUd^ulydliBibbtakt 
the  simple  statement  of  the  party  fromdlA|B  hn  idomBibabyimj&iAw 
entirely  on  the  document ;  and  it  appears  to  me  that  the  implied 
dl^>s(»itdiiilgi|>(ith6rpa4;Mtvto/Ttiitt^  girad;9rflick 

takes  it  out  of  the  class  (4'^n&9:^TS^mMhm^^ibyiMffT^§MltffiiM 
Xltigli«(b>i^«R»e4eM«ti  ^^  iifa«d>not)l&eiaMiBtageW  '^uamghnj 
a^^ij^ht  %i^  it^  «Ke;  Oiittf^IoaM^  afat  di AlMHfiBailrifcini|| A 
mifiutl^ijf^'  ttdd  taim  ^dttd^  ^r^tbe  oMnik  {m)nirtsof9ik|;tam<il  sdll 
tUift  ^filttl'b^ffi^iiMltMdAlijpiM^  aiid^in soitii^espUtvisflRriaMy 
analogous  to  the  present  case^t.<  if&ie^afmea^ltAaMaaimmf^iA 
that  case  did  not  affect  the  question,  unless  you  assume  that  an  ob- 
ligation to  indorse  and  one  to  pay  are  Steniieatb  e^BSfaBmqllMi  jiJB%eB 
iT^^bs^Ify  h^^itetfi-ate  M[>Ul^ckto  itoi  MmikokdfiibkmBtlfs^llnd 
i)#i%hflfl^«g  tt»M»  lt'#««  iflh^Hite  (bv^kmiilnlgatmtitteicfbMb 
tRM^?^t<tb§^^itfAi«^Uieieo|iimtali<|9^  eo  Joa  iud  «99iafiiBu^ 
'^IJoM^Pii^^itbmMThiii  ydm  likufiMps^dtim^  nsvig  saw  soijol^ 

hid^d^t^iUy  I^d-MiietidiisVte^i^^to^bk^ckieiittgw^icVifri^ 
.    supposing  tBt94«l«er  id  to  irq«ltatewd  tao^nf ost^lidBflcttftlJM^Jiaft 
over.     It  is  admitted  on  the  record  that  the  bill  was  not  protested; 
'    '  ""  <>  flHd'fhke  i^l6«  qdbgltofii<]irbiateiradbd(nc«» 

^t^h  UdUlf^^d^diMMit:^  ^Wft^nllegt  ithatPSheiblttivtfialnaftordMigDWb 
^lslhte(£i :  ^Ml'thtfii&  }Mft«i'<irt|liMiqok9d  tMOeeiAtaMeii^to  jlhftdtan^ 
<)il!Mk#^^al'i<PjddgMiM(l^li«sib^  }orr^|)Bid9l»«htmI 

fb\^^h^i^'^i9^iovA9k)6(^^^tuolAotb  vitlis  qliitp  Jawiiftw  ^fjhm 

-*>lL^d'iPikittf6»(ll^iAii  fW  afli)t>h«v4c«iudotlyi>fSDd9]  hA^Qgl^^ 
nbdi^  UmI  4^^f(iaM;  oVfaeolllMr  Isipdt  iutktib^nPkBlaQSUtfimi 
th^'l^dfi'l^ebrittryi  ^Meb^jaqM^iiiU  As^^tiwBwtkmmfeAQuiAiA 
doi'  ^^h<^y  #ev«F:Ml'boaiiil^{brtei4eifv?flyi»:if'  .  <ioim'iJni  sdi^c^nr 


»>itii  i 
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ttveM.oi  nobsgildo  odT      .eicoy;  vliiJi  loUo  hoJiio.iuiq  li   ,llid  -^'^ 

Ah)  thaMhi^tbBrlif  fywfylerit>jltiattd«dowiBtMn^iJuK  dfiib  9111  o^    V: 

iii|biflfioiii'^iatei««Dlyi|^08AA8>feffu&f||te  vili  boaiob 

poUitWiUblioqvailBelifMA^  bo*dhnBvniidtntiift|{)igt0ttoS»b{48^r  JU^ 
|j^^iAfi«ckeiaMte<hdiditlaMiiHeibme)ui9«8ii^^  lolM  jirioit^lmU 

9il£lra{  MildE«affi#»^l  beMliiljl<|iQhb  tfabt  iW^MUi;)befl«t^^<|ipt 
dtbimTOodBBDldikractersllMnf]^  att^iMoliBe      lioue  y"^  ^^*  jRontid 

]iottDC|«fi(disbanobr  mtf  giheittua  /n>.q  •  -t  la  trionrjJi]j<i  dfqniis  odj 

XriApJiiia^  WattntarUan^fadon^lhe  biU dM«M>bafft^QM d^lj 
ife|tttidliJiigamalfhilpaiilB  flifcdg^^^.M;  38  6if<?i  ^if*j74i<i41- 
IDIe  BiAffiDttiielogtimftd  i^ilWii  )tbei4iqr8!irf>  giimi  Ho.^i^^^qMliit 

to  €ptWteAi>MBrflByMWtj-\yi#hian<j>ir;     ft)^.>;7  ',|jj  oj  outy.j,)li:ut: 

-do  ciB  JBili  9tan2?f'  jhi/  «*-  ,1.m'  .:!t»;v  •!.!»   1'    .•>  'l.ij  if»  I  inU  o»t/)  JiiUi 

bnTIieagBniMilfl^MtiMubr  not  A<?  J)|Hii<l)ilfcit|Ml)et(^e  ^M^^wlm 
llMi^praimvis^iaiicaMitradi  ^''hifhrMmft/^tHM  |^xmvi'to.ilh# 
guarantee,  but  notas  beiiig»fiiitallfhaimUa«^A«iiN^ 

Nodce  was  given  witU^ft^'^tbigibt  nfter  >tb0Jli«bfM«l  iC^t^.JMU ; 
ttU  It^iH^wmp  iidcl§8ia]i]pito<|ri«lealia  MH^tjo  fMrorir^  lefiOurae^iieMQst 
tlii4edb^ttNr^ilEItoqm  ,Xl^^i}^^ 

«aikkWbant>l]udUyjany)ik)M  fiDCtt;t^  j'l-^ixiqi/s 

;  b9)89^0iq  JOn  8/iW  I'id  J.il  u  J}  l.inv  •!  u:  •  '.(;  (v}tM,(i|  .  ^t  j|  M  )/(> 
eB£<MbAfDttl.»4liEeBnb(Ofillfe:8BllW  Opinion  of 

tlw  ctU»i«vlat^4«fbreiiiati.  <  I^  JMta»//^f  gH^iMteftfisPMtiHH  ^f^  ^^'^ 
^ndiunil^  oidbkunlie  jfaittj  bemiiyiatipvadMrtd:^  ^diiftot  ^iN  j«^^ 

fittaaiMto  otbtAnaiMofon{kikiibi|hatlofiflb^'j|t«!ept9^  is 

0dl^  «Mi)naBfe<Biiil|p  eHdw  t)Miiimit>9(pli4jtab0rii>imt9fJi^48^^ 
doenment?  If  a  bank  is  asked  to  disoooMtvA^i^lijliin^^f^liAdvMA?^ 
tlMbiiiiBayd^ritlbaaf  dUioS/aRck/axlettar  nA  slkaraii|«KvI^Mi(,tbe 
tattiar1kifc>atid^inlshthmi  ofitfbe  qpttUes.itfe  MiM9aU9c>lpiAff(  c^ 
d*Mdii(h9q[nBtiiAttualij»ji  hbr6!|ijBe«Mhd  ^7l}a'^t  J|a|o  $m^ Jpo^h 
ingat  the  intention ;  andiii]rre|)iinia*  ofi  l|Mlfc4lltmti W/ill»  ibflQif  tji^ 
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No.  im: 


WaU  V.  N«- 
tibDfll  Bnk. 


Opinion  of 
Couru 


is  Maj  1839.  bank  did  discoont  a  Mil  in  ti^e  eerniB  pmpdsed)  VKe  MlO^^f  A^ 
letter  woald  pay  in  case  the  acceptor  did  not.        *    ■  .     x     vn.i:  ' 
Lord  Ptendeni.-'^The  money  was  adfanced  on  fbe  fiildi  W  -tbU 


letter.  '    -   ' 'i 

Lard  Mackenzie* — I  have  aoose  doubts  whether  this  iemr  ^1i^ 
regarded  as  a  simple  goarantee;  for  I  would  not  toy  thattaflioltt' 
gation  to  indorse  a  bill  is  exactly  the  saaiie  as  an  ob)%atto6  4»*|My; 
I  am  rather  ineltned  to  belieye  that  this  letter  wtts  eqQWMn4w>iA 
indorsatioo.  It  was  delivered  along  with  the  bill,  and-pasittdiiflib 
the  bands  of  the  banker ;  so  that,  in  that  case,  I  father'  thMe^w^ 
ahould  consider  it  the  same  as  an  indorsation.  .    kc  bar 

Professor  Bell  here  epohe  to  Lord  GilKes.  i  >to£iHioD 

Lord  Giffief.~From  what  Professor  Bell  has  just  eCbted$Jl.ido 
not  think  that  this  is  a  bill  at  all.  The  bank  oouki  Mt'4is  iwb^ 
mary  diligence  upon  it.     There  is  no*  drawer'H  name>ypM  ib^"'-'^  * 

The  Court  accordingly  alter  the  interlocutor  reclaimed  agihfaMt^ 
repel  the  reasons  of  advoeation,  remit  the  cause  simplitiiter  to- the 
Sheriff,  and  find  the  advocator  liable  in  expenses,  an#Mntl)ikli 


Judgment. 


account,  &c. 


I  ^I'tti   .»»{'   •!« 


Lotd  OnUiMvy,  J^UZcrton*  Act.  SoL-Ck^.  (Miy^)  wEMpMs^  .  JULifiimW 
Fac,  {Hope,)  J.  <S.  ilfon.  Grog  j-  Morion,  W.  S.  «Dd  A.  W^  QMe^^4^ 
Agents.         B,  Clerk. 

•   \7«    K. 


St 
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SECOND  DIVISION. 


• .  I 


No.  CXXI. 


28t*  ilfny  1899. 


LiEUt.-CoLONiL  JOHN  GORDON 

against 

Poor  ALEXANDER  MILLAR. 


Location. — Skiixed  Labour. — Deviatio^v.-^jI  P^i^  ^ofl^  em* 
flaifed  to  $9iperintend  the  maUnff  of  a  road  aceordinf  to  speo^ka* 
Oene  in  a  ooniraci :  without  cemmiting  kie  empb^^  who  -Smd  in 
the  neighbourhood,  he  ordered  a  dematkm  fiom  Ae  epBcijfkntMik  ; 
and  an  atHom  ofdamagee  having  been  brought  against  humfimme^ 
gleet  ofdutg  thereby^  hepropoeed  to  lead.  eoidewoBy  tbAe^fiettiM 
the  dariaOcn  made  the  road  better  than  it  wouid  haioebeem^»h9d:4he 
speeyiBatione  been  adhered  to*  Tkie  evideace  haem^beem  t^ectah  at 
the  trUdy  a  bill  ofexcepHem  toa%  given  m,  but  dtaMnoedk  -     : 
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l^ipd  wfi8'aPfM)M)n'of  claaai^eft  by:  the  parsoer,  CMo&el  Ck>rdon  of  sa^ay  1639/ 
Cluny,  against  the  defendev^  a  road-overseer,  on  the  ground  tbal    ^^V^^ 
lij^  hmi  neglaoted  bis  duty  in  superinleoding  the  ezeootion  of  a  q^|J^  ^^"^ 
contract  for  a  road  and  the  erection  of  a  bridge,  by  allowing  the  Poor  muw. 
spectf cations  to  be  departed  from.      This  contract  was  entered  ^J!j!][^^ 
is(«r  in  J  884  between  Colonel  Gordon,  as  authorised  by  the  rami 
trustees  Jht  Abetdeenshire,  and  John  Mackay,  road  contractor,  and 
Affclabald.  Cuaimiog,  .the  trustees  reserving  power  to  deviate  from 
tbe  pla»  laid  down»     A  letter  was  then  sent  to  the  defetoider  by 
Colan^l  I  Gordon^s  factor,  authorising  Miliar  ^  to  take  ebargfe  «f 

*  and  superintend '  the  makiog  of  the  road»  &o«  *  and  to  see  that  the 

<  contractors  execute  the  work  in  terms  of  the  spedficatSoot  and  con- 
*|raR:t^;  and  fc»  your  trouble  thereanent,  you  are  to  he  allowed 

*  l^S  nHerUag/  Millar  undertook  the  niperintendenee  of  the  work 
in  terms  fd  ^is.  letter ;  but  part  of  the  line  of  road^  about  a  mile  and 
a  kfUf  beiAg'fQaiidy  as  he  averred,  to  have  a  soft  and  wet  substraflom, 
by  bifi  direotifKii  large  stones  were  placed  in  the  under  tier,  and  a 
l«(lgtK  QiW^y  ^  broken  metal  placed  above  l^an  were  mentioned 
in  the  specifications. 

The  issue  sent  to  trial  was,  *  Whether  the  defender  wrongfully 

<  failed  to  superintend  the  execution  of  the  said  works,  or  either  of 

<  them,  or  wr^ng^uUy  directed  or  permitted  the  contractors,  or  either 
^  of  theip,  to  deviate  from  the  said  specifications,  or  either  of  tliem, 
«  or  wilfully  connived  at  their  said  deviations,  or  wrongfully  and 

<  fiedsely  certified  that  the  said  works,  or  either  of  them,  were  exe* 

*  cnted  according  to  the  said  specifications,  to  the  loss,  injury  and 
^  damage  of  the  pursuer/  The  amount  of  damages  claimed  was 
L.240 ;  the  portion  of  road  on  which  the  deviation  had  occurred 
having  been  afterwards  taken  up  and  laid  down  again  according  to 
the  qyedfications. 

The  trial  took  place  at  Aberdeen  on  28th  and  29th  September 
1838,  before  Lord  Madcenzie ;  and  in  the  course  of  it  the  defender 
proposed  to  put  several  questions  both  to  the  pursuer's  witnesses  on 
cross-examination,  and  to  his  own  witnesses  in  chief,  with  the  view 
of  showing  that  the  rood  was  made  better  by  the  deviation  from  the 
specificatioas  tban  it  would  have  been  by  (Aiding  by  them*  These 
questions  were  objected  to  by  the  pursuer  as  '  incompetent  and  in- 
*  admiwible,  and  that  it  was  not  relevant  for  the  defender  to  show 
^  that  the  toad  aoade  was  better  than  that  speeified/  Lord  Mac- 
kenxif  having  refused  to  allow  the  questions  to  be  pot,  a  verdict 
was  reCarned  for  the  pursuer*  The  defender  then  gave  in  a  bill  of 
ezceptiona,  pleading,  that,  as  the  question  under  the  imoe  was, 
whether  the  deviation  had  been  to  the  loss,  injury  and  damage  of 
the  pursuer,  in  judging  of  that,  and  of  the  amount  of  it,  if  any,  the 
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•tbBfmmerr  Tkea  dM  dekmier  wm  m  MIM 
^Ubfi  rale  ^f  Imt  applied  te  the  Urkif  ef 
mHamtj  Ubeor;  in  ike  famer  ease  acertaia 
l»  iIm  kibenrcr,  wbo  ww  entitled  to  jadge  wlnt 
eapiejci^e  intcreiti,  mad  to  aet  aeeordiaf ly  ;  Bdts  JFVfai'r  45  $ 
Baiaett  «^  Clark»  lOth  Dee.  177 1,  &m.  Pop.  /  Lainf  a.  LsmI  GUif 
Bhw,  IMi  Nov.  1758,  iBfeA.  i.  v.  Mand^Oe^  No.  4» 
Tbe  piMcr^e  eomwel  was  stopped  by  the  Court. 

Opinioa  of         Xamf  Medwj^ — It  18  not  neeeisary  for  as  to  boar 
^^■"^*  yito  iaywible  to  bold  tbat  this  is  a  proper  defenoe 

violatioo  of  aa  express  contract,  that  what  was  aotaally 
better  than  what  was  contracted  for.  The  case  of  Laiay 
feveat  from  this,  as  the  Lord  Chief  Baroa,  the  eaipioyaty  was  iw 
England  at  the  tine  of  the  execotioa  of  the  woric,  wbfla  hasa  Go** 
kmel  Gordon  was  at  hand  and  might  have  been  ososnlted. 

Lord  Judiee'Clerh. — A  regular  contraet  was  eateaedl  inas^  and  Ae 
defender  appointed  to  orerlook  the  exeeation  of  it.  He  mjgbr  im 
a  couple  of  days  have  got  direetions  from  his  eayloyat»  wbasi  Ikii 
difficulty  as  to  the  softness  of  the  soil  occurred ;  aad  is  it 
for  us  to  hold  that  he  was  entitled,  m  these  ckeaaHlanaes^  I 
yoad  the  contract? 

Lard  Meadowbank. — In  Buraett^a  ease  the  party  smpisjiad 
person  of  skill,  to  whom  a  certain  diseretiott  is  gima. 
the  defender  was  only  a  senrant,  engaged  to  do  a 
but  wbo  ebose  to  walk  out  of  his  line  and 
eon  of  ddll.  Whether  be  was  right  or  wroiq^  ia  Ibe 
oat  of  the  qaeation.  The  trustees,  lodEiag  to  what 
both  the  beat  road  for  the  present,  and  one  tiiat  waald 
appoint  the  road  to  be  aiade  in  a  certain  way ;  and  it  is  ia  tya 
nor  only  that  improvements  in  sudh  matters  can  gat  abroad.  The 
tiaatees  nmde  up  their  minds  as  to  the  best  awde  of  amidi^  the 
road,  and  gave  directions  fiur  carrying  it  into  effect;  aad  it  was  Ibo 
defendei^s  daty  to  have  adhered  to  theai. 

Xiorrf  Gimte  absent. 
JudgiMiii.  The  Cewt  disallowed  the  exceptions,  with  expenses. 

Prending  Judge  at  trial,  tori  MackauU.        Act.  AMUnom,  C  BiAmimm.  Alt 

MtNmB,  H.  G.  StB,  W.  Mtidmzkt  W.  S.  md  Jl  Jiyp,  W.  a  Ageoii. 

lU  Clerk. 

6. 


&^mi  «d  iif3M«  ^tUB  :»d  u.\j*y}  j£ib  hau^  M*uj   itii  Hi^v  i<  hib  Jas)  ,(f£8t  /a-M '^^ 


•«'  .n,i:; 


f  ', 


.    .i'    rffc' 


'^"fkita^^,^  ikcomecHon  Mh'the  Eitallishmeni,  and  td'wktch^d'i(M^ 

*;kift?rtb*  ixk^^aidedy  and  a  district  quoad' saf^a  assigtledb^  t/f^ 

*"*  99hetB^Asseftibhf.'^Pomid^  in  a  suspension  and'  interdict  cX'tKr 

"^^^MtrVSe^ftfle^heriiofsofthe  parish^  that  t%e  ordinary  cotletiMs\ 

at  the  (skapet'ori  the  occasions  6fdti)tne  iborship  must  he  appropriJaiilSt 

■'*1fo'1ft&  ^dMenance  bf'the  poor  of  (he  parish^  and  that  thetnctka' 

"*gtrg  ^thihhapel  could  not  make^  appropriate j  or  direct  tfiese  ccXlic"' 

^^ih^'t&piker  purposes  than  the  maintenance  of  the  poar^  and' the' 

-^^'Miefio^eeis  provided  h/  law.    Interdict  granted  acdordtn^fy. 
-civ*  i/y  •rt  fi-'Uii -  fc  ,     ...,A_       •'.  .      .  .    '    - 

In  1836,  a  newcharcli,  intended  to  be  in  connectioh  wittf'tb€f'£ftMy^arrative. 
MUM^^ehflml^^Wis  etected  ttf  ^uliscriptitoih  the  parish  of  Bi^chi^. 
Mknk  M&ausiil^g  -m  fiftfds  of  th^8tbscH6ei^  Mdit  grmtofhmS^ 
fiM  ttte'«i^«a3'A!isemay'«  Church  'Bzt^ittion  Vandy  th^  r^' 
irtl«e«*d^s%«;'of  Lifoe^tm  the  churtehi     Itw^  opett)»d  fof^t^ut^-- 
Iki  #i»iiailp^»ir-feiie  l«M/atid  iMe  t^mi^drilbiM^    heiw^n lUii^ 
IMiaM^ofi  '4K  the^fl^sk  an*  Ihif  Tegpondfenis,  ffhaflpti  and  *6ther»i  - 
(iir%kin«''¥fame#'  the  title  td  the  ground  was'takeh  aif  matiagerft  ' 
or^iiiie^ortjy^toblt  ydacc  tHth^^  rePefettce  to  the  coRecdons  to  Wi 
onde  on^Mmths  at  the  door.     A  Ueentiate  of  theCKiirdt  of  fiteot^ 
krtM  Hftti'iAefirardg-appiointed  by  Ae  rei^ondentA'aiYd'th^  8e61f«- 
hdWilWhrf^htfeir  regular  imnistev^  oii  ifte  understanding  th^i^he  irotihf ' 
be  formally  inducted  and  ordinfied'Vheti/ai6ori^til!ut?oil  wa^  granted'^ 
to  the  church.     On  the  7th  of  December  ldSer^^t'^ii^tfhgf-t>f 
the  presbytery^^ -Brechin,  the  respondents  gart^  in  a  t)tt?ddn, 
stating  the  circumstances  of  the  erection  of  the  new  church,  and 

*  piFP^B  tbe  pcdpbyl^ry  ta4ipprairir<^f  the  erectiopi  thereof  as.ba- 

'  ring  been  necessary  and  expedient  in  the  circumstancis  of  ihe    * 

*  parish  of  Brechin,  and  to  take  the  steps  necessary  to  obtain  for  it 

*  a  conntitution,  by  appointing  the  minister  and  kirk-scsbion,  and  * 
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and  Others  v, 
Sharpe  and 
Others. 

Narrative. 


the  heritors  of  the  parish,  and  magistrates  of  the  burgh,  and  all 
others  concerned,  to  be  summoned  in  the  usual  manner,  to  attend 
before  your  reyerend  court,  for  their  interest,  on  the  aubject  of 
this  petition,  and  to  hear  and  see  the  constitution  proposed  for 
said  church,  and  to  consider  of  the  district  proposed  to  be  allotted 
as  a  parish,  quoad  sacra,  therefor ;  or  to  do  otherwise  and  further 
in  the  matter,  according  to  the  laws  of  the  church,  as  may  aeem 
meet' 

After  the  usual  church  procedure,  a  constitution  for  the  cbapel 
was  approved  of  and  settled  by  the  General  Assembly,  on  the  29th 
of  May  1837,  after  intimation  was  made  to  that  venerable  house 
fliat  the  present  action  had  been  raised.  By  that  constitution  it 
was  provided,  <  that  the  said  cliurch  or  chapel  shall  be  exeluaively 
f  for  the  use  of  a  minister  of  the  Church  of  Scotland,  and  no  mioi- 
¥  ster  or  preacher  shall  be  elected  or  employed  to  officiate  therein, 
^  except  a  licentiate  of  the  Church  of  Scotland,  or  a  miotster  duly 

*  ordained,  according  to  the  laws  of  the  Church,  and  both  he  and 
^  the  congregation  that  shall  meet  in  said  church  shall  remain  sab- 

<  ject  to  the  jurisdiction  of  the  Church  of  Scotland  and  her  jodica- 

*  tories.'     By  article  13.  it  is  provided,  *  That  after  the  minister 

<  so  elected  is  Inducted,  it  shall  be  lawful  for  him  to  perform  all 

*  ministerial  services  to  his  parish  and  congregation,  particularly  to 

*  perform  every  part  of  public  worship  in  his  own  pulpit,  to  which 

*  he  shall  have  exclusive  right,  under  the  authority  of  the  presby- 

*  tery  of  Brechin,  to  dispense  the  sacraments  of  baptism  and  the 

<  Lord's  Supper,  according  to  the  Word  of  God,  and  the  standards 

*  and  practice  of  this  National  Church,  to  marry  after  legal  procla* 

<  matjon  of  banns,  and  generally  to  perform  all  acta  and  services 
^  which  are  competent  to  the  ministerial  office.    That  a  parochial 

<  territory  shall  be  assigned  to  the  minister  by  the  presbytery  of 
f  Brechin,  and  erected  into  a  parish  quoad  sacra.' 

'  The  respondents  were,  by  the  said  conatitution,  nominated  as  the 
first  managers  of  the  chorcb,  and  various  provisions  were  made  for 
the  successive  election  of  the  managers  from  year  to  year,  and 
also  for  the  election  of  tho  minister,  precentor  and  other  office- 
bearers. A  certain  sum  was  fixed  as  the  stipend  of  the  clergyman. 
It  was  declared  that  provision  should  be  made  for  payment  of  a 
precentor  and  church^officer,  and  for  defraying  the  chaises  of  the 
communion  and  other  expenses,  including  the  yearly  feiMioty,  and 
the  expense  of  repairs. 

By  the  19th  article  of  the  said  constitution,  it  was  specially 
declared,  <  That  until  a  permanent  endowment  of  not  less  than 

<  L.iOO  per  annum  shall  be  secured  by  act  of  Parliament,  allocated 
^  out  of  the  teinds  or  mortification  by  the  heritors  or  otherwise, 
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^and  ontil  the  irhole  debt  of  the  church  be  liquidated,  die  entire  dOMny  1839.. 

*  collections  at  tlie  church  doors  shall  be  applied  to  purposes  con-     ^s^v^»^ 

«  nected  with  the  church  or  parish,  at  the  disposal  of  the  managers,  ][jId^orhe«  ^^ 
^and  for  that  purpose  paid  into  the  funds  of  the  same;  and  that  Sharpeand 

<  whenever  such  endowment  shall  be  secured,  and  the  debt  iiqui-  ^^^^"' 

*' dated  as  aforesaid,  it  shall  be  in  the  power  of  the  presbytery  to  Namitive. 

*  fix  the  future  destination  of  the  collections,  and  the  proportions 

<  thereof.' 

;  By  an  act  of  the  General  Asssmbly,  dated  31st  May  1834,  it 
had  been  provided  in  general,  that  all  ministers  of  chapels  should 
thereafter  be  *  eonstitaent  members  of  the  presbyteries  and  synods 
<. within  whose  bounds  the  said  chapels  are  and  shall  be  respec« 
'tively  situated,  and  eligible  to  sit  in  the  General  AssemUy> 
<'and  shall  enjoy  every  privilege  as  fully  and  freely,  and  of  equal 

<  power  with  the  parish  minister  of  this  ohurch.'  By  the  same  act, 
presbyteries  were  farther  enjoined  *  to  allot  and  assign  to  each  of 
'.the  said  chapels  a  territorial  district,  and  to  erect  such  district  into 

*  separate  parishes  quoad  sacra,  and  to  disjoin  the  same,  quoad  sacra^ 

*  /rom  the  parishes  whereof  they  presently  form  parts,  and  also  to 

<  take  the  necessary  measures  for  selecting  and  ordaining,  accord- 

<  ing  to  the  rules  of  the  Choreb,  for  each  of  the  said  districts  so  to 

<  be  erected,  a  body  of  elders,  who,  with  the  said  ministers  respec* 

*  tively,  may  ezerdse  sessional  jurisdiction  within  the  same.' 

The  respondents  having  resolved  to  act  in  terms  of  the  19th 
af tide  of  the  said  constitution,  Lord  Panmure  and  others,  heritors  of 
the  parish,  presented  a  bill  of  suspension,  praying  that  the  managers 
should  be  *  interdicted  and  discharged  from  making  or  applying  the 
'  collections  at  the  said  new  church  or  chapel,  in  the  ipanner  com- 

<  plained  of,  so  as  to  interfere  with,  reduce  or  intercept  the  ordi* 

<  nary  collections  in  use  to  be  made  at  the  parish  church,  or  to 
^ withhold  the  same  from  the  heritors  aqd  ministers  and  kirk*ses- 

*  ,89on  of  the  pariah :  At  least  the  said  persons  complained  of,  and  all 

*  others  Goucemed,  ought  and  should  be  interdicted  and  discharged 

<  from  making  or  applying  such  collections  otherwise  than  for  the 

*  ^purpose  of  paying  over  and  accounting  for  the  same  to  the  kirk- 

<  .session  of  the  parish,  in  order  to  be  applied  for  the  maintenance 

<  of  the  poor,  and  for  other  purposes  as  directed  by  law.' 

.  The  Lord  Ordinary,  after  the  usual  sist  and  answers,  passed 
the  bill,  and  interdicted  the  respondents  from  <  paying  away  or  ap- 
^  propriating  one-half  of  the  collections  drawn  from  parties  attend-* 

*  jng  the  church  mentioned  in  the  bill,  on  occasion  of  divine  ser- 

*  vice,  till  the  rights  of  parties  are  finally  discussed  in  the  process 

*  xo  follow  hereon.' 
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de  May  1&3B.      The  Court,  on  a  reclaiming  note  by  the  saspenderg,  adhered  to 
this  interlocutor  on  the  llth  of  July  1-837,  and  passed  the  bilL 


Lord  Pftnmure 
and  Oihen  v, 
Sharpe  and 
Others. 

Suspeoden' 
Pleas. 


In  the  expede  letters,  and  in  the  cases  afterwards  ordered  by  the 
Lord  Ordinary,  the  suspenders  arffned, 

Ist^  By  the  law  of  Scotland,  the  ordinary  collections  made  on 
Sabbaths  at  the  churches  of  the  Establishment  are  primarily  devoted 
to  the  support  of  the  poor,  and  these  collections  cannot  legally  be 
made  or  applied  to  any  other  purpose.  From  the  earliest  periods 
of  the  Scottish  Reformed  Church,  collections  at  the  church  doors 
have  been  made  for  support  of  the  poor.  According  to  the 
whole  spirit  and  theory  of  the  Scottish  poor  laws,  the  legal  as* 
sessment  is  only  intended  to  be  in  aid  of  these  collections,  and 
other  contributions  of  voluntary  benevolence ;  Manypenny  an  (he 
Poor  Lawiy  6B»  edit  1834 ;  Hutchison* s  Justice  of  the  Peace^  ii.  29; 
Banhton^  b.  i.  tit.  2.  §  60 ;  Bum/  Justice  rf  the  Peaccy  iii.  70.  It 
has  only  been  at  a  comparatively  recent  period  that  a  legal  assess- 
ment has  to  any  extent  prevailed  in  this  country.  The  first  men- 
tion of  any  legal  assessment  in  Scotland  occurs  in  the  statute  1579, 
c.  74,  which  empowered  a  certain  weekly  charge  upon  the  parish  for 
relief  of  the  poor.  The  statute  was  practically  inoperative,  and  re- 
mained in  substantial  abeyance  till  the  legal  assessment  was  again 
introduced  by  the  proclamation  of  llth  August  169fi,  which  came 
into  very  partial  operation  until  a  comparatively  modern  date; 
Monypefmy^  p.  10.  The  collections  at  the  church  doore  oontinoed 
almost  exclusively  the  fund  for  the  support  of  the  poor.  See  1661, 
c.  38 ;  1663,  c.  16 ;  1672,  c.  18.  The  proclamations  of  the  Privy 
Council,  of  llth  August  1692,  August  29.  1693,  July  31.  1694, 
and  March  3.  1698,  established  the  existing  system  of  legal  assess- 
ment. They  refer  to  the  collections  at  the  church  doore  as  a  pri- 
mary part  of  the  fond  for  support  of  the  poor.  Vide  Dunh^i 
Parochial  Law,  p.  376.  In  the  case  of  an  ordinary  parish  church,  it 
is  not  in  the  power  of  the  minister  and  elders  either  to  discontinae 
collecting  for  the  poor  altogether,  or,  at  the  ordinary  occasions  of 
divine  worship,  to  substitute  collections  for  a  diflFerent  object,  in 
room  of  ordinary  collections  for  the  poor ;  Heritors  of  Neilston  v. 
the  Kirk-session,  June  1.  1831,  F»  C 

2.  This  new  church,  as  an  integral  part  of  the  Establish- 
ment, is  within  the  scope  of  this  law,  in  the  same  way,  and  as  folly 
as  the  original  church  of  the  parish,  or  as  any  other  church  of 
the  Establishment.  The  present  is  not  the  case  of  a  dissenting 
chapel,  held  by  a  tolerated  sect,  nor  that  of  a  private  chapel  or 
preaching  station,  got  up  by  an  individual  member  of  the  Establish- 
ment, and  depending  on  his  arbitrary  will  for  its  whole  existence 
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and  organisatioD.     The  present  church  isi  by  its  constitution,  not  90  M«y  1830. 
only  inalienably  attached  to  the  Church  of  Scotland,  but,  by  the    ^^V^^ 
decree  of  the  church  courts,  has  been  expressly  made  part  and  par-  ^„j  oth«ra  v. 
eel  of  the  Establishment.     The  coUecUons  in  question  are  made  at  Shvpe  and 
the  doors  of  a  church  of  the  Establishment — with  a  parish  quoad       ^*' 
sacra  annexed  to  it, — from  members  of  the  Establishment  attend-  Siupenden' 
ing  worship  there, — and  by  the  regular  ecclesiastical  functionaries     *^ 
of  the  Established  Church. 

When  the  statutes  and  prodamations  speak  of  <  the  collections 
^  at  the  church  doors,'  the  word  *  church'  means  *  a  place  of 
*  worship  attended  by  members  of  the  EstaUishment'  No  distinc- 
tion lies  between  this  church  and  the  proper  parish  church,  although 
only  a  church  quoad  sacra  and  not  quoad  civilia.  It  is  the  same 
civil  right  which  is  at  issue  in  both  oases ;  and  the  church  is  not 
more  of  a  civil,  or  less  of  a  sacred  edifice,  in  the  one  case  than  in 
the  other.  The  necessary  result  of  every  such  erection  is,  to  di- 
minish the  contributions  received  for  the  poor  at  the  door  of  the 
proper  parish  church.  If  the  law  says  that  the  collections  for  the 
poor  at  the  parish  church  shall  not  be  discontinued,  collections  for 
the  poor  must  be  maintained  at  this  new  edifice,  otherwise  that 
very  result  would  be  indirectiy  brought  about  which  the  law  in- 
tends to  avoid.  As  the  district  annexed  to  the  new  church  quoad 
aacra  still  remains  part  of  the  original  parish  quoad  civilia,  (Thom- 
son V.  Pollock,  1 7th  Nov.  1808»  Fac.  Coll.)  the  poor  of  the  dis- 
trict remain  a  burden  on  the  poor's  funds  of  the  original  parish. 
The  result  will  be,  that  no  voluntary  contributions  for  their  support 
will  be  received  from  the  wealthier  inhabitants  of  the  same  dbtrict, 
but  the  poor  will  be  thrown  upon  the  voluntary  contributions  of  the 
other  and  entirely  disconnected  district  of  the  parish,  which  is  con- 
trary to  the  first  principles  of  our  parochial  system.  Supposing 
five  new  churches  were  erected,  leaving  attached  to  the  original 
parish  church  a  sixth  part  of  the  parish,  and  collections  for  the  poor 
were  discontinued  at  these  five  churches,  the  whole  poor  of  the 
parish  would  in  the  first  instance  be  thrown  on  the  voluntary  con- 
tributions of  a  district  composing  only  its  one-sixth  part 
.  3.  The  suspenders,  as  heritors  of  the  parish,  are  entitied  to  have 
an  interdict  against  the  managers  of  the  new  church,  for  the  en- 
forcement of  the  law,  as  applicable  to  their  case.  In  point  of 
fact,  there  was  no  fundamental  condition  in  what  the  respondents 
call  a  contract  between  the  contributors  and  the  church  judicatories, 
that  the  collections  should  be  employed  in  discharging  the  debt  of 
the  church.  No  such  case  was  ever  made,  or  any  such  condition 
stipulated.  The  arrangement  established  by  the  church  judica- 
tories was  illegal ;  and  assuming  that  a  contract  was  entered  into, 
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So  May  1830.  that  cannot  aifect  the  legal  right  of  the  heritors  of  a  parish  to  in- 
-  ^-T^*^  sist  on  the  collections  bein?  restricted  to  their  only  legal  purpose. 
and  Otbecft  v.  No  private  paction  can  remore  that  taint  of  illegality  which  exists 
Othere*^      in  diverting,  against  public  policy,  these  collections  from  the  sop- 

port  of  the  poor.     The  heritors  of  the  parish  are  a  third  party, 

p"****^^"*  having  rights  which  cannot  be  affected  by  the  supposed  contract. 
It  was  not  the  practice  in  chapels  of  ease  to  withdraw  the  whole 
collections  from  the  poor's  funds ;  but  even  assuming  that  it  was,  that 
would  not  establish  the  possession  of  right,  but  merely  the  want  of 
chidlenge  resulting  from  an  agreement,  express  or  implied,  with  the 
heritors  of  the  parish. 

nespondents*  The  respondents /?/eade<f-^ I.  The  provision  of  the  poor  laws  of 
^^^^  Scotland,  with  reference  to  collections  at  church  doors,  applies  ex* 

dusiveiy  to  the  case  of  the  public  parochial  churches,  sanctioned  by 
the  civil  courts,  and  supported  by  legal  provision,  bothas  no  re- 
ference to  collections  made  at  any  other  places  of  worship  wbatso- 
ever,  whether  in  connection  with  the  Established  Church  or  with 
seceding  or  dissendng  communions.     The  founders  of  such  other 
plac^  of  worship  are  entitled  to  reserve  the  privilege  of  making 
collections  at  the  church  doors,  and  applying  the  same  to  the  pri- 
mary object  of  upholding  them  as  places  of  worship,  and  maintain- 
ing the  regular  celebration  of  divine  ordinances  therein  ;  and  such 
reservation  is  effectual,  and  in  accordance  with  the  law  and  us^es  of 
-  Scotland.    The  new  churches  are  absolutely  excluded  from  all  parti- 
cipation in  the  means  proirided  by  public  law  for  the  support  of  the 
Establishment  and  the  celebration  of  divine  ordinances;  and  they 
depend  entirely  for  their  continued  existence  as  places  of  worship  on 
the  contributions  of  individuals,  given  either  in  consideration  of  the 
use  of  sittings  within  it,  or  as  offerings  on  Sabbaths  towards  its  sup- 
port.  When  assessments  were  introduced  in  1579,  the  collections  at 
the  church  constituted  no  part  of  the  means  from  which  the  poor  were 
in  use  to  be  relieved.     In  the  long  series  of  statutes  regarding  the 
poor  prior  to  the  Reformation,  and  for  more  than  a  century  subse- 
quent to  it,  there  is  not  a  trace  of  the  poor  having  been  to  any  ex- 
tent whatever  provided  for  by  means  of  contributions  at  the  church 
doors.     The  silence  of  the  statutes  in  this  respect,  while  mention- 
ing every  other  resource  for  the  maintenance  of  the  poor,  down  to 
the  <  gathering  of  victuals,  meat,  and  drink,'  is  conclusive  against 
the  existence  of  the  practice  of  supplying  them  even  in  part  from 
collections  made  at  the  church  doors.     See  Second  Book  ofDisd- 
pline,  c.  8,  §  1  and  3,  c.  9,  }  4;  1692,  c.  116.     The  records  of 
Jcirk-sessions  show,  that  a  distribution  out  of  the  funds  received  at 
the  church-doors,  or  by  the  deacons  and  elders  going  weekly  from 
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boMe  (o  Jimise,  was  made  to  poor-  *  communieants ;'  but  they  also  ao  M«y  1830J 
show  thait  these  funds  were  .likewise  applied  to  the  support  of  the    ^<«0V^^ 
miaister.  See  1M7,  c.  10 ;  AeU  of  Ass.  Dec.  28. 1665 ;  stat.  157*2,  j^'^oSiriT 
c.  52;  169t2^c45;  1672,  o.  18;  Hamilton,  Nov. 2a  1752,  M.  ia,570.  Sbarpe  •«! 

Neitbef  *the  words  nor  the  spiril  of  the  proclamation  1693  apply  ^^^'^ 
to  chorcfaos  •  like  that  here  in  question.     The  prior  act  1672,  ex-  ile«poiideau* 
pressly  employs  the  phrase  ^  parish  ch  arches ;'  and  that  this  was  ^*^"' 
used  as  indicating  only  proper  parish  churches  supported  by  pabllo 
law,  is  obnoQS  from  the  ciroomstances,  that  in  no  statute  is  <  parish' 
ever  used  to  denote  any  division,  but  that  authorised  and  recognised 
by  the  municipal  law,  as  affecting  civil  interests ;  that  in  the  i^ery 
same  sentence,  in  which  the  word  <  parish'  is  affixed  to  ^  churches,' 
as  designadve  of  the  places  of  worship  intended,  it  is  used  to  de« 
scribe  that  civil  district  which  embraces  one  management  of  the 
poor ;  and  that  no  other  <  parishes'  or  *  parish  churches'  were  then 
known,  or  could  possibly  have  been  anticipated.     In  like  manner, 
though  the  proclamation   1693  uses  the  general  phrase  <  church 
*  doors,'  it  is  equally  clear  that  only  the  proper  parisli  churches 
supported  by  public  law  could  possibly  have  been  intended  ;  for,  1^, 
there  were  none  others  in  existence  to  which  the  proclamation 
could  apply,  and  so  none  other  could  have  been  intended;  and, 
2dlyj  the  only  collections  contemplated  are  collections  made  by  the 
session,  which  had  a  voice  in  the  administration  of  the  poor's  funds, 
while  it  cannot  be  pretended  that  the  session  of  one  of  the  new 
quoad  spiritualia  parishes  can  be  recognised  as  entitled,  under  the 
statutes  or  proclamations,  to  act  as  administrators  of  the  poor.  In  Hill, 
June  19.  1739,  M,  6011,  it  was  held  that  collections  made  at  dis^ 
aenting  meeting-houses  are  not  applicable  to  the  support  of  the 
poor,  on  the  ground,  that  the  elders  who  made  die  collecdons  were 
not  elders  entitled  to  a  voice  in  the  management  of  the  poon     In 
like  manner,  the  elders  of  these  new  churches,  who  have  no  voice 
whatever  in  the  management  of  the  poor,  are  clearly  not  included 
among  the  sessions  to  whom  die  proclamation  applies,  and  the  col- 
lections made  by  them  must  consequently  be  excluded  from  its 
operadon.     In  the  constitutions  of  the  chapels  of  ease,  the  disposal 
of  the  collections  has  been  made  matter  of  express  stipulation: 
The  proportion,  if  any,  to  be  given  to  the  poor,  has  always  been 
set  forth  and  engrossed  as  part  of  the  contract  between  the  parties 
offering  the  place  of  worship,  and  the  church  accepting  it.   -Even 
where  the  collections  were  to  be  disposed  of  in  the  same  manner  as 
in  the  case  of  ordinary  parish  churches,  this  was  never  left  unspe- 
cified, as  if  the  ordinary  rules  of  law  would  be  applicable. 

2.  The  stipulation  as  to  this  matter  in  the  constitudon  of  this 
new  church,  being  one  of  the  provisions  under  which  alone  the 
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30  M»y  1839.  charcli  was  recognised  and  sanctioned  by  the  General  Assembly, 
^"^V^*^    and  a  parochial  district  quoad  sacra  allowed  to  be  assigned  to  it, 
imd^o^erTvr  ^^  sospenders  cannot  fonud  upon  the  act  of  Assembly  sanctioning 
Sharpe  uid      the  Constitution,  and  at  same  time  repudiate  this  provision  of  it. 
OtiuMTg.  g^  rpi^^  suspenders  have  no  right  or  dtle  to  interfere  with  the 

RespundeDts'   managers  of  the  new  church  in  regard  to  their  management  as  to 
Pleas.  ^^  making  or  disposing  of  collections  at  tlie  church  doors,  or  any 

other  part  of  their  adminbtration. 

The  Lord  Ordinary  reported  the  case  to  the  Inner-House. 

At  advising. 
Opinion  of  Lord  Gillies. — When  this  case  came  first  into  Court,  I  had  great 

^^^'  doubts  whether  we  ought  to  have  granted  the  interdict  or  not,  as  I 

considered,  in  the  first  place,  the  act  of  Assembly  as  good  for  no-> 
thing,  as  I  conceive  that  body  had  no  power  to  pass  it.  But  now 
that  the  interim  interdict  has  been  granted,  I  am  of  opinion  that 
the  suspenders  are  in  the  right,  and  that  it  was  proper  so  to  do  at 
first,  because,  whatever  power  the  General  Assembly  may  truly 
have  in  this  matter,  the  practical  efiiect  of  what  they  did  was  ot  great 
importance.  I  do  not  enter  into  the  question,  whether  the  General 
Assembly  has  exceeded  its  powers  or  not ;  but,  in  point  of  fact,  they 
have  exercised  the  power  of  creating, — I  will  not  say  a  new  parish, 
but  of  constituting  and  erecting  a  separate  congregation,  and  of  an- 
nexing thereto  a  district  quoad  sacra.  This  power  they  have  as- 
sumed to  themselves  and  exercised  of  late  years;  and  I  do  not  say 
that  they  have  or  have  not  such  a  power,  as  that  is  not  before  us 
at  present.  Now,  what  is  the  situation  of  the  parties  who  wished  to 
apply  the  money  collected  at  the  doors  of  this  church  to  the  main- 
tenance of  their  clergyman,  and  the  discharge  of  the  debt  ?  They 
asked  for  a  constitution  from  the  General  Assembly,  and  they  have 
obtained  it  and  founded  on  it  If  it  were  not  for  its  existence  they 
would  have  no  persona  standi  in  judicio,  for  their  whole  argument 
proceeds  on  the  assumption  that  the  constitution  was  properly  given, 
and  was  legal ;  and  yet  they  say,  *  Let  us  hold  this  constitution  pro 

*  non  scripto,  and  let  us  consider  ourselves  merely  as  members  of  a 

*  chapel  of  ease.'  But  I  think  we  must  hold  in  this  question,  that 
this  is  a  church  erected  quoad  sacra  by  the  General  Assembly  in  con- 
nection with  the  Establishment,  and  not  as  a  dissenting  meeting- 
house. It  is  not  probably  very  consistent  on  the  part  of  the  sus- 
penders, who  acquiesced  in  the  arrangement,  and  asked  for  the  con- 
stitution, to  found  on  a  supposed  illegality  in  the  proceedings  of  the 
Assembly,  and  claim  for  the  poor  the  collections  made  at  the  door 
of  this  chapel,  to  the  erection  of  which  they  contributed ;  but  the 
true  question  is,  whether,  having  received  a  constitution  from  tbe 
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General  Assembly,  and  being  erected  into  a  cburch  in  connec-  30  May  1839: 
lion  with  the  Establishment,  with  a  district  annexed  quoad  sacra,     ^^«^/'^>^ 
the  respondents  are  legally  entitled  to  say,  that  the  collections  made  ^^^  oihen  ". 
at  the  doors  of  that  church  should  be  applied,  not  in  part  only,  but  Sharpe  and 
entirely  to  the  maintenance  of  the  minister,  and  to  pay  the  debt       ^^ 
upon  the  chapel.     Now,  it  is  a  sacred  branch  of  the  policy  and  laws  Opinion  of 
of  this  country,  that  the  collections  made  at  the  church  doors  on 
the  Sundays  are  the  property  of  the  poor,  and  have  belonged  to 
them,  I  believe,  from  time  immemorial, — an  arrangement  which  has 
been  attended  with  the  most  happy  consequences.     Nobody  has  a 
right  to  interfere  with  that  fund  except  the  heritors,  who  are  the 
administrators  of  it     But  by  what  is  proposed  to  be  done  here  by 
the  General  Assembly  carving  this  parish  out  of  the  original  one, 
and  erecting  and  sanctioning  this  church  by  this  constitution,  and 
allotting  to  it  a  district  quoad  sacra,  the  collections  at  the  original 
parish  church  would  necessarily  be  diminished,  and  the  fund  for  the 
poor  to  that  extent  vnthdrawn.     In  short,  this  would  just  be  taking 
their  property  from  the  poor ;  and  as  all  the  heritors  have  an  inte- 
rest in  preserving  these  contributions,  and  in  preventing  them  being 
taken  from  their  legal  destination  and  applied  to  the  support  of  the 
minister,  or  the  liquidation  of  the  debt,  the  suspenders,  in  my  opi- 
nion, have  a  right  to  interfere  and  prevent  such  deviation. 

Lord  Mackenzie. — I  am  of  the  same  opinion.  In  the  first  place, 
I  consider  that  it  is  the  law  of  this  country  that  the  ordinary  collec- 
tions made  at  the  doors  of  the  parish  church  on  Sundays  belong  in 
property  to  the  poor  of  the  parish,  although  they  are  administered 
by  the  minister  and  kirk-session,  under  the  control  of  the  heritors. 
This  was  decided  in  the  case  of  Hamilton  v.  The  Minister  and 
Kirk-session  of  Cambuslang,  23d  Nov.  1752,  by  this  Court.  This  is 
no  short  time  ago,  and  I  have  heard  no  opposite  authority  quoted  or 
other  law  stated  since ;  and  therefore  I  think  it  is  impossible  for  as 
to  alter  it,  or  to  hold  that  the  suspenders  should  not  succeed  in  this 
interdict,  even  if  there  were  nothing  else  than  that  decision  in  their 
favour.  But  the  full  understanding  of  this  law  seems  to  me  to  be 
far  more  ancient ;  for  I  find  in  an  act  of  the  General  Assembly  in 
1646  expressions  which  alFord  satisfactory  evidence  to  my  mind 
that  the  church,  even  then,  held  such  collections  to  be  the  property 
of  the  poor ;  and  perhaps  the  only  ground  of  oiFence  at  that  time 
consisted  in  the  ladle  being  handed  round  in  the  middle  of  the  ser- 
vice, and  they  therefore  thought  that  it  would  be  more  decent  to 
have  it  done  at  the  church  door.  But  however  this  may  be,  it  is 
dear  that  even  then  the  church  considered  the  collection  as  being 
a  fund  for  the  poor.  I  agree  also  with  Lord  Gillies  in  thinking 
that  the  principle  of  providing  for  the  poor  depended  originally  on 
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30  May  1839.  voluntary  coiitribitfien»  that  it  originated  in  private  benevoleirce, 
and  I  Bhould  be  aorry  indeed  to  think  that  it  was  to  be  done  away 
with.      Besides,  it  weald  be  a  very  dangeroua  thing,  I  wiH  not 
say  to  pervert,  but  to  apply  these  funds  to  the  maintenanoe  of  the 
minister  on  the  principle  of  a  tax  on  (he  people.     If  any  man  is 
or  becomes  poor,  (provided  he  is  not  diihoiiest,)  he  is  entitled  to 
come  on  the  plate,  althoagh  he  may  be*a  beggar — a  persona  mise^ 
rabilis ;  and  if  that  fund  which  is  by  law  set  apart  for  him  f<Nr  his 
relief  was  done  away  with,  by  being  applied  to  other  purpoaeSy  a 
very  different  spirit  would  soon  exist  in  Scotland,  both  in  the  per- 
sons receiving  and  the  parties  paying  this  tax.    It  would  change  the 
character  of  the  thing  altogether.     This,  therefore,  is  a  matter  of 
great  consequence,  one  proof  of  which  consists  in  the  chai^  of  the 
poor,  which  is  at  present  committed  to  the  clergyman  by  his  proper 
administration  of  this  fund.     And  in  this  point  of  view,  I  must  say 
that  the  Church  of  Scotland  may  well  boast  of  her  readiness  in  pro> 
viding  for  the  poor,  whereby  their  wants  are  supplied  by  a  good 
and  frugal  administration  of  that  fund ;  and  if  it  were  not  for  it  our 
law  on  this  subject  would  not  be  better,  and  peiiiaps  might  even  be 
worse,  than  that  of  England.     If,  then,  the  principle,  that  the  col- 
lection at  the  parish  church  doors  is  the  property  of  the  poor,  be  laid 
down,  how  can  you  seek  to  apply  that  fund  to  any  other  purpose 
by  the  erection  of  another  church  or  chapel  recognised  by  the  Es- 
tablishment, and  in  connection  with  it  ?  I  cannot  see  how  this  pos- 
sibly can  be  done ;  and  where  service  is  to  be  administered  in  this 
chapel,  constituted  as  it  is,  the  funds  collected  at  the  doors  thereof 
must  just  be  subject  to  the  general  rule,  otherwise  the  law  would 
be  plainly  evaded ;  and,  in  short,  this  is  just  an  attempt  to  evade 
the  law  on  this  subject.     I  think,  therefore,  that  the  collections 
made  at  this  chapel  must  be  appropriated  to  the  same  end  as  those 
received  at  the  proper  parish  church  door ;  and  therefore  I  do  not 
inquire  whether  the  General  Assembly  has  or  has  not  power  to  dis- 
join parishes  quoad  sacra,  without  the  express  authority  of  the 
Teind  Court ;  for  I  hold,  that  if  a  chapel  be  in  point  of  fact  taken 
into  connection  with  the  Establishment,  as  has  been  done  here,  it 
must  follow  and  be  subject  to  the  same  rules  of  law  as  the  Esta- 
blishment itself. 

It  is  said  that  chapels  of  ease  are  governed  by  a  different  rule^ 
and  that  the  collections  made  at  their  doors  are  exempted  from  the 
claims  of  the  poor.  I  am  not  disposed  to  agree  with  this  doctrine, 
And  indeed  I  have  an  opposite  impression.  The  oldest  appointment 
of  a  chapel  of  ease  with  which  I  happened  to  meet  is  one  in  1779^ 
which  was  constituted  at  Dunfermline  by  an  act  of  the  General 
•Assembly ;  and  from  the  words  of  its  constitution,  the  Assembly  at 


No.  125.  COUHT  OF  SESSION.  923 

that  time  appear  to  have  had  a  notion  that  the  collections  were  to  90  Maj  1839. 
be  Tievred  at  in  the  same  ailualion  as  at  presenty  and'  that  it  was     ^^v^^ 
somewhat  irregalar  and  improper  to  apply  them  otherwise  than  j^o^mT^ 
to  the  support  of  the  poor*     That  act  proyides,  *  That  ooUections  Shwpe  and 
^  shall  be  made  regularly  .at  die  doois  of  the  dmpel,  and  the  sums  ^^^"' 
<  arising  therefVotn  shall  be  applied  as  part  of  the  common  fimd  for  opinion  of  ^ 
'*  the  mainteoanoe  of  the  poor  of  the  partsk'    No  doabt  another  act,  ^^'^^ 
passed  in  1798,  leans  the  other  way;  bat  still  it  does  not  free  the 
parties  from   their  obligation  to  provide  *  for  the  poor.      What 
does  it  begin  with  providing?  It  is  there  provided  that  the  heritors 
be  cited  in  regard  to  the  erection  of  chapels  of  ease,  from  which  I 
infer  that  the  obvioos  intention  was,  that  without  their  consent  no- 
thing was  to  be  done  with  the  church  collections  which  could  les- 
sen the  usual  fund  for  the  poor  of  the  parish.     1  can  easily  see  that 
it  was  a  proper  thing  to  cite  the  heritors  that  they  should  agree  to 
soine  arrangement,  because,  by  their  agreeing  to  the  erection  of 
chapels  of  ease,  the  poor  of  the  parish  might  be  benefited  by  larger 
collections ;  and  it  was  for  the  interest  of  the  heritors  to  agree  to  such 
arrangements,  as  the  greater  the  number  of  chapels  the  probability 
was  that  the  collections  would  be  larger.     I  do  not  know  of  any 
law  that  can  prevent  the  heritors  and  kirk-session  entering  into  a 
special  arrangement  on  this  subject.     It  is  not  incompetent  if  it  be 
for  the  interest  of  the  poor,  as  it  will  probably  be  in  some  cases ;  for 
it  is  clear,  (as  I  have  said,)  that  if  there  be  more  churches,  and  con- 
sequently, it  is  to  be  presumed,  more  church-goers,  there  will  pro- 
bably be  more  money  collected  in  the  parish ;  and  if  there  be  a  suf- 
ficient fund  left  for  the  poor,  matters  might  perhaps  be  afterwards 
so  arranged,  as  that  a  certain  proportion  might  be  retained  out  of 
the  collections  to  promote  the  object  of  the  respondents.     But  how- 
ever this  may  be,  it  would  require  a  special  arrangement ;  and  here 
there  was  no  such  arrangfement,  for  the  heritors  have  not  only  not 
agreed  to  this,  but,  on  the  contrary,  have  all  along  disputed  the  right 
of  the  opposite  party  to  make  use  of  the  funds  provided  to  the  heritors 
for  the  support  of  the  poor,  for  the  use  of  the  chapel.    I  think  the  he- 
ritors are  in  the  right,  and  that  there  is  no  law  or  authority  for  this ; 
but  from  the  acts  of  Assembly,  and  the  case  decided  in  this  Court, 
there  is  authority  the  other  way.     I  therefore  think  the  letters  should 
be  suspended,  and  the  interdict  granted. 

Lord  FuUerton  *. — On  hearing  this  case  argued  before  me  in  the 
Outer- House,  I  had  formed  an  opinion  in  favour  of  the  respondents. 
I  did  not  pronounce  any  interlocutor,  however,  because  I  was  in- 
formed that  the  same  point  was  raised  before  your  Lordships  in  an- 

*  Opinion  rcTiied  by  his  Lordship. 
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30  May  1839.  Other  Bction, — that  of  the  heritors  of  the  West-Kirk  Parish  agaimt 
^"^V^^    the  Kirk-sessioD.    Bat  now  that  I  have  again  iiad  an  opportunity  of 
and  OtherTv.*^^  considering  the  point,  my  opinion  remains  the  same. 

I  do  not  question  the  authority  of  the  cases,  such  as  that  of  Neil- 
ston,  by  which  it  has  been  ruled,  that  collections  cannot  be  legally 
made  at  the  doors  of  pariah  churches  for  any  other  object  thaa  the 
support  of  the  poor.  Neither  do  I  dispute  that  churches  built  by 
prirate  contribution,  and  admitted  quoad  spiritualia  into  the  Esta- 
blishment by  the  General  Assembly,  and  having  by  the  same  autho- 
rity a  district  allotted  to  the  ministrations  of  the  clergy  appointed 
to  those  churches,  may,  in  some  circumstances  easily  aupposable, 
be  held  to  be  parish  churches  in  relation  to  the  principle  above  al- 
luded to.  My  opinion  goes  no  farther  than  this,  that,  in  the  parti- 
cular circumstances  of  this  case,  the  claim  of  the  heritora  cannot  be 
sustained. 

While  it  is  admitted  by  the  respondents  on  the  one  band,  that 
the  collections  at  parish  churches  are  to  be  made  exclusively  for  the 
support  of  the  poor,  it  is  not,  and  cannot  well  be  maintained  on  the 
part  of  the  heritors,  that  collections  made  at  the  doors  of  all  phees 
of  worship,  and  with  the  facilities  and  under  the  impressions  which 
that  mode  of  collecting  creates,  are  by  the  public  law  of  this  cooo- 
try  illegal,  and  exposed  to  interdict,  unless  made  for  the  support  of 
the  poor.  On  the  contrary,  it  seems  to  be  admitted  by  them,  that 
in  general  the  collections  made  at  churches  and  chapels  built  by 
private  individuals,  are  applicable  at  the  discretion  of  the  parties 
interested  in  such  churches. 

When  a  certain  number  of  persons,  then,  as  in  the  present  case, 
erect  a  building  for  the  purpose  of  public  worship,  the  provision,  that 
the  collections  at  the  church  door  shall  not  go  to  the  support  of  the 
poor,  but  shall  be  applied  to  any  other  purpose  in  itself  not  illegal, 
is  a  provision  perfectly  consistent  with  law.  But  again,  the  parti- 
cular  form  of  worship  to  which  the  contributors  choose  to  dedicate 
the  building,  is  a  matter  clearly  within  the  discretion  of  the  cootri- 
biitors.  The  question,  whether  it  shall  be  appropriated  to  the  ob- 
jects of  the  Established  Church,  or  to  any  set  of  Dissenters,  is  one 
which  they  alone  are  entitled  to  decide ;  and  this  being  clearly  in 
their  power,  it  follows  that  they  are  equally  authorised  to  fix  the 
conditions  on  which  the  church  shall  be  accepted  by  the  religious 
body  to  whom  the  proposal  is  made. 

In  the  present  case  the  church  was  built  by  contribution,  and  is 
feudally  vested  in  the  respondents  as  managers  or  trustees;  and  I 
must  rega&rd  them,  until  their  powers  are  challenged  by  the  contri- 
butors, as  possessing  the  right  to  act  for  those  contributors.  And 
it  is  to  be  observed  in  passing,  that  although  some  of  the  suspenders 
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in  the  present  case  are  contributors,  they  appear  here  solely  in  the  dO  May  1839. 
character  of  heritors.     If  any  question  is  to  be  raised  as  to  die      ^t^^ 
powers  of  the  respondents  as  trustees,  it  must  be  raised  in  a  separate  ^^  othen  v. 
action,  and  tried  upon  principles  quite  foreign  to  those  which  re-  Sbarpe  and 
g^late  the  present.     There  being  no  such  question  raised,  I  am       "^ 
bound  to  hold  the  actings  of  these  trustees  as  sanctioned  by  the  Opinion  of 
authority  of  the  contributors. 

These  trustees  submit  to  the  church  courts,  or  adjust  with  the 
presbytery,  and  finally  with  the  General  Assembly,  the  constitution 
of  the  proposed  church, — such  constitution  embodying  the  terms  and 
eonditions  on  which  the  trustees  choose  to  appropriate  that  church 
to  the  Establishment,  and  the  General  Assembly  is  to  adopt  and 
sanction  that  appropriation.  In  regard  to  all  matters  which  touch 
the  civil  interests  of  the  parties  contributors,  the  constitution  must 
be  considered  by  the  civil  courts  as  a  civil  contract,  and  dealt  with 
accordingly*  Now,  the  constitution  in  quesdon,  besides  determining 
various  matters  properly  ecdesiasdcal,  such  as  the  rights  of  the  mi- 
nister, the  allotment  of  a  parochial  territory,  &c.  contains  some  arti- 
des  which  are  purely  of  a  civil  nature.  There  is,  in  particular,  the 
18th,  by  which  it  is  provided,  <  that  to  secure  a  maintenance  for 

<  the  minister,  a  bond  to  the  sadsfieicdon  of  the  presbytery  shall  be 

*  executed  by  die  managers,  and  others  who  may  join  with  them, 

*  by  guaranteeing  him  in  the  yearly  money  sdpend  of  not  less  than 

*  L.80,  so  long  as  he  condnues  in  the  charge,  and  so  long  as  a  per- 

<  manent  endowment  of  not  less  than  L.100  per  annum  shall  not 

<  be  secured  by  act  of  Parliament,  allocadon  out  of  the  teinds,  or  mor* 
'  dfication  by  the  heritors  or  otherwise.'  And  then  follows  the  19tb, 
being  that  which  gives  rise  to  the  present  dispute,  <  That  until  a  per- 

<  manent  endowment  of  not  less  than  L.100  per  annum  shall  be  se- 
^  cured  by  act  of  Parliament,  allocation  out  of  the  teinds,  or  mortifi- 

*  cadon  by  the  heritors  or  otherwise,  and  undl  the  whole  debt  of  the 

<  church  be  liquidated,  the  entire  collections  at  the  church  doors  shall 

<  be  applied  to  purposes  connected  with  the  church  or  parish,  at  the 

<  disposal  of  the  managers,  and  for  that  purpose  paid  into  the  funds 

<  of  the  same ;  and  that  whenever  such  endowment  shall  be  secured 
^  and  the  debt  liquidated  as  aforesaid,  it  shall  be  in  the  power  of 

<  the  presbytery  to  fix  the  future  desdnation  of  the  coUecdons,  and 

*  the  propordons  thereof.'  And  it  is  to  be  observed  that  the  latter 
part  of  this  provision,  conferring  a  power  on  the  presbytery  to  fix 
the  future  desdnadon  of  the  coUecdons,  after  endowment  shall  be 
secured,  and  the  debt  liquidated,  is  not  here  brought  into  question. 
The  fact  is  undoubted,  that  at  present  there  is  no  permanent  en- 
dowment, and  the  debt  is  not  liquidated,  so  that  the  only  question 
is,  Whether  or  not  the  provision,  that  the  collection  at  the  church 
doors  shall  be  applied  to  purposes  connected  with  the  church  or 
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aiid  Othen  o'^  preceding  article,  tbe  managers  are  under  an  obl%ation  to  grant  a 
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bond  to  the  satisfaction  of  the  presbytery,  with  others  who  may  be 
joined  with  them,  g^oaranteeing  the  minister  a  stipend  of  not  kss 
than  L.80. 

Now,  as  I  hare  already  mentioned,  there  is  nothing  in( 
illegal  in  the  provision  in  question.     Owtbe  contrary,  iti 
highly  reasonable,  and  it  is  perfecdy  consistent  widi  the  g«nenl 
law  of  the  land,  which  confessedly  does  not  confine  all*  ooliectioni 
taken  at  all  places  of  worship  to  the  raaintenanee  of  tbe  parodiisi 
poor.     Accordingly,  the  plea  of  the  heritors. rests  on  the  special' 
ground,  that  the  reserration  of  the  oollections  waS' illegal,  in  respetk 
that  the  new  church  of  Brechin  was  admitted  into  the  Establish- 
ment by  the  General  Assembly,  and  a  district  apprqmated  to  it 
quoad  spiritualia.     Tbe  objection  then  reoolves  into  the  proposi* 
tion,  not  that  the  provision  in  fitvonr  of  the  managers  and  contri- 
butors was  in  itself  illegal,  but  that  it  became  illegal  when  com* 
bined  with  the  remaining  part  of  the  con8titution,-^that,  in  shorti  it 
was  illegal,  and  ultra  vires  of  the  General  Assembly  to  adnsit  into 
the  Establishment  a  church  tendered  by  a  body  of  contributors^  iqKm* 
the  condition  that  the  collections  at  the. church  doors  should  be  ap-' 
plied  in  the  manner  proposed.     The  essence  of  the  illegality  charged' 
is  the  appropriation  to  any  purpose,  but  the  support  of  the  parochial* 
poor,  of  the  collections  taken  at  the  door  of  a  church  which  has  beea* 
admitted  to  the  privileges  of  the  Establishment  quoad  spiritualia.' 
The  true  question  then  is,  not  whether  the  provision  is  itself,  taken* 
unconnected  witli  the  rest  of  the  constitution,  illegal — ^for  the  affir- 
mative of  that  cannot  be  maintained ;  but  whether  or  not  it  be  ilie-* 
gal,  and  ultra  vires  of  the  church  courts  to  adopt  a  tender  made- 
to  them,  containing  such  a  stipulation  in  favour  of  the  parties  who 
made  the  tender  ? 

Now,  in  the^n^  place,  even  if  the  question  were  competently 
raised  in  the  present  suspension,  I,  as  at  present  informed,  am  not' 
prepared  to  decide  it  in  the  affirmative.     Parish  churches,  in  the' 
proper  sense  of  the  term,  u  e.  churches  endowed  and  supported  by 
law,  unquestionably  fall  under  the  rule  r^arding  collections ;  and 
although  the  same  rule  may  apply  to  churches,  which,  though  built' 
by  private  contribution,  have  been  dedicated  to,  and  received  into 
the  Establishment,  without  any  previous  stipulation,  sdU  I  have  as 
yet  seen  no  authority  for  the  proposition,  that  the  General  Assembly, 
viewed  as  the  administrative  organ  of  the  Church,  is  bound  to  re- 
ject  every  tender  of  a  church  or  chapel,  and  an  endowment  of  such 
church  or  chapel  by  private  individuals,  unless  there  be  an  abandon- 
ment by  the  contributors  of  all  right  to  interfere  with,  or  appro- 


No.  12-2,  COURT  OF  SESSION.  927 

priate  tbe  collections  to  any  purpose  but  the  support  of  the  paro*  80  May  1839. 
ebial  poor.     It  is  difficult  to  see  how  such  a  proposition  could  be    ^'^^^'^^ 
maintained,  consistently  with  the  admitted  right  of  Dissenters  of  ^nd  otbenv!^ 
eTery  denomination  to  apply  the  collections  as  they  think  fit.     The  Sharps  and 
rule  as  to  the  exclusive  appropriation  of  the  collections  to  the  support       ^"^ 
of  tbe  parochial  poor  does  not,  even  in  the  case  of  proper  parish  Opinioo  of 
churches,  rest  on  any  express  statute.     It  is  at  best  but  consoetu*    ^"''' 
dinary ;  and  there  is  certainly  no  usage  which  can  be  held  to  extend 
h  to  churches  or  chapels  built  by  subscription.     Even  in  the  statutes 
and  proclamations  which  incidentally  mention  the  <  eoUeciions  at 
*  parish  cliurchetf  it  is  clear  from  the  context,  that  the  term  is  only 
applied  to  punish  churekes  in  the  proper  sense, — to  churches  pro- 
ved and  endowed  by  law,  of  which  the  kirk-sessions  form,  alongst 
with  the  heritors,  the  body  vested  with  superintendence  of  the  poor. 
But  that  description  does  not  apply  to  churches  built  and  endowed 
from  private  funds,  in  either  one  particular  or  the  other.  In  thejirsi 
place,  the  heritors  have,  in  that  character,  no  concern  whatever  with 
such  churches ;  and,  secondly^  the  kirk-sessions  of  such  churches  have 
tio  concern  whatever  with  the  administration  of  the  funds  applicable 
to  the  support  of  the  poor  of  the  parish ;  so  that  I  see  no  ground  what* 
«yer  for  extending  to  those  churches  a  rule  which  is  neither  sanc- 
tioned by  statute,  supported  by  usage,  nor  warranted  by  any  legi- 
timate analogy,  from  those  cases  to  which  the  statutes  or  usage  are 
understood  to  apply.     Indeed,  the  consequence  of  such  an  exten- 
nion  would  be  most  extraordinary  and  startling.     A  dissenting  con- 
gregatioui  possessed  of  a  chorcbf  might  be  perfectly  ready  and  will- 
ing to  transfer  themselves  and  the  church  to  the  Establishment, 
i>n  receiving  a  constitution;  and  yet,  according  to  the  principle 
necessarily  contended  for  here,  the  General  Assembly  would  be 
.bound  to  reject  that  proposition,  unless  the  proprietors  of  the  church 
abandoned,  for  the  benefit  of  the  heritors  of  the  parish,  those  col- 
lections which  had  been  previously  applied  to  the  support  of  the- 
church,  and  with  which  the  heritors  previously  would  have  had  no 
right  to  interfere.     No  doubt,  in  the  present  case,  the  church  was 
built  for  the  purpose  of  being  offered  to  the  Establishment ;  and  the 
argument  strongly  pressed  by  the  heritors  in  support  of  their  inte- 
rest is,  that  the  collections  made  at  the  new  church  will  be  so  much 
witjidrawn  from  the  amount  formerly  collected  at  the  proper  parish 
.church.    It  rather  appears  to  me,  that  if  this  argument  were  good 
in  itself,  it  would  apply  with  equal  force  to  dissenting  chapels, — cer- 
tainly to  chapels  of  ease.    But  it  rests  upon  a  very  obvious  misap- 
prehension of  the  purpose  which  the  new  church  is  intended  to  serve. 
Nobody  can  suppose  that  the  object  was,  or  that  the  effect  will  be, 
to  fill  the  new  church  by  emptying  the  old  one,     The  only  intelli- 
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30  May  1839.  gible  ground  for  the  proceedings  of  the  General  Asaembly  and  cod- 
"""^^^^    tributors,  all  of  whom  are  supporters  of  the  Establishment,  is,  that 

and  Others  v.  ^^^  ^^^  church  is  inadcqaate  to  the  population  of  the  parish,  and 
that  that  population  is  sufficient,  or  more  than  sufficient  to  fill  both; 
so  that  although,  from  consideradons  of  convenience  and  local  situa- 
tion, some  persons  may  withdraw  from  the  parish  church,  their 
places  would  be  filled  by  those  who  previously  could  not  be  accom- 
modated, and  the  collection,  even  for  the  present,  will  not  be  mate- 
rially diminished ;  while,  in  the  possible  event  of  the  liquidation  of 
the  debt,  and  a  permanent  endowment,  the  poor's  funds  may  have 
the  benefit  of  the  collections  of  two  churches  instead  of  one.  Ac- 
cordingly, the  suspenders  have  totally  iiailed  in  their  attempt  to 
show  that  the  collections  at  the  parish  church  have  &llen  off  since 
the  erection  of  the  chapel.  It  is  obvious  that  such  an  inference, 
drawn  from  the  experience  of  only  a  few  years,  would  be  at  best 
a  fidlacious  one,  as  such  contributions  must,  from  their  nature,  be 
liable  to  great  fluctuations.  But  the  facts,  even  as  given  by  the 
suspenders,  are  against  them;  for  the  collections  at  the  church 
door  the  year  after,  exceeded  those  of  the  year  before  it  was  admitted 
into  the  Establishment 

But,  secondly f  it  appears  to  me  that  the  present  procedure  by 
suspension  and  interdict  at  the  instance  of  the  heritors  cannot  be 
sustained.  I  have  already  observed,  that,  with  regard  to  the  19th 
article,  this  is  a  question  of  contract.  That  article  formed  one  of 
the  conditions  on  which  the  offer  of  the  church  was  made  to,  and 
accepted  by  the  General  Assembly,  and  on  which  the  trustees  be- 
came bound  to  endow  the  minister.  It  is  possible  that  the  heritors 
may  make  out  that  it  was  incompetent,  and  ultra  vires  of  the  Gene- 
ral Assembly  to  give,  or  for  the  respondents  to  demand,  a  constitu- 
tion as  part  of  the  Establishment,  containing  such  a  condition.  Bat 
it  appears  to  me  that  that  could  not  competently  be  established,  ex- 
cept in  the  form  of  reduction.  The  alleged  illegality  does  not  con- 
sist in  the  provision  itself,  but  in  that  provision  combined  with  the 
other  parts  of  the  constitution,  namely,*  the  appropriation  of  the 
building  to  the  purposes  of  the  Establishment,  and  the  allotment 
of  a  parochial  district,  &c.  The  whole  of  the  constitution  must 
stand  or  fall  together ;  and  if  the  provision  respecting  the  collections, 
in  the  19th  clause,  does  not  admit  of  being  carried  into  effect,  in 
consequence  of  the  legal  incapacity  of  the  General  Assembly  to 
grant  the  privilege  of  the  Establishment  to  a  church  in  such  terms, 
the  whole  transaction  must  fall  It  will  be  in  the  discretion  of  the 
contributors  to  determine  in  what  other  way  their  object  will  be 
best  accomplished ;  and,  above  all,  it  will  be  in  the  discretion  of 
the  present  respondents,  the  managers,  to  determine  whether  they 
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choose  to  guarantee  the  minister  in  a  stipend  of  L.80  a^year,  if  the  30  May  1839.  -. 
19th  article  be  put  an  end  to,  iTTiiWire 

Now,  these  are  points  which  obvioasly  cannot  be  determined,  and  Others  v. 
except  in  a  reduction  of  the  constitution  forming  the  contract  be-  q,^'^*°^ 
tween  the  parties.  And  I  conceive  tliat  it  would  be  alike  objec-  — 
tionable  in  form,  and  irreconcileable  with  the  principles  of  justice,:  ^^^ 
summarily  to  interdict  the  respondents  from  the  exercise  of  a  right 
involving  no  intrinsic  illegality,  and  which  is  the  subject  of  an  express 
stipulation,  while  the  other  parts  of  the  contract,  on  the  combina- 
tion with  which  the  illegality  of  the  stipulation,  even  according  to 
the  suspenders'  argument,  necessarily  depends,  is  not,  and  cannot,  in 
these  proceedings,  be  brought  under  challenge.  For  it  will  be  ob- 
served that  it  is  not  the  respondents  who  found  on  the  constitution. 
It  is  the  other  party  who  found,  and  must  found  on  it.  They  have 
DO  case  without  it.  They  must  plead  the  constitution,  as  giving 
tbe  church  and  newly  formed  parish  the  privileges  of  the  Establish- 
ment. Now,  if  they  adopt  and  found  upon  the  part  of  the  constitu- 
Uoui  can  they  summarily,  and  in  the  form  of  suspension,  reject,  and 
call  on  the  Court  to  annul  the  condition  by  which  the  acceptance  of 
tbe  constitution  was  qualified?  I  think  they  cannot.  The  respondents 
have  an  interest,  and  an  interest  purely  civil,  that  the  constitution 
shall  stand  or  fall  altogether.  They  cannot  be  dealt  with  as  the 
trustees  of  a  church  belonging  to  the  Elstablishment,  while  the  offer 
of  a  new  church  to,  and  its  acceptance  by  the  Establishment,  em- 
braces as  an  essential  element  this  very  condition,  which  it  is  the 
object  of  the  suspension  and  interdict  to  defeat. 

I  think,  then,  that  if  the  heritors  have  a  case,  which  I  doubt,  it 
must  be  made  good  in  a  different  form.  If  they  conceive  that  there 
are  grounds  for  challenging  the  constitution  or  contract  by  which 
a  church  is  admitted  to  the  privileges  of  the  Establishment  quoad 
spiritualia,  under  the  reservation  of  the  right  of  the  proprietors  to 
the  collections,  let  them  bring  that  challenge  in  the  usual  and  com^ 
petent  form.  But  I  do  not  see  how,  consistently  either  with  legal 
form  or  substantial  justice,  they  can  adopt  the  one  part  of  the  con- 
stitution or  contract,  and  reject  the  other;  being  the  course  adopted 
by  them  in  tbe  present  suspension. 

Lard  President. — I  entirely  agree  with  the  observations  which 
have  been  made  by  Lord  Gillies  and  Lord  Mackenzie,  and  it  is  un- 
necessary for  me  to  add  any  thing  on  the  subject.  Lord  Fullerton 
has  spoken  about  a  contract;  but  I  do  not  understand  that  there  was 
any  contract  between  the  kirk-session  or  the  heritors  on  the  one 
hand,  and  the  church  judicatories  on  the  other.  They  were  no  par- 
ties to  any  contract,  which,  if  it  existed  at  all,  was  between  the  sub- 
scribers and  the  church.     It  was  a  private  set  of  persons  who  enter- 
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99MKf  18d9.  edinto  the  arraDgement  to  build  and  constitute  this  ehapel,  and  I- 
^"''V^^    cannot  see  what  the  contract  has  to  do  with  this  question.     1  entire- 

liTdoThirra  ^^^^  agree  that  we  hare  here  nothing  to  do  with  the  legality  or  Ule- 
gality  of  the  Church  erecting  these  districts  into  parishes  quoad 
sacnu  Although  my  own  impression  is  that  ic  is  illegal^  yet  I  giro 
no  positive  opinion  on  the  subject,  as  we  shall  have  that  question 
solemnly  before  os  in  a  short  time*  Whatever  may  hare  been  the 
reason  for  erecting  in  some  parts  of  the  country  these  quoad  sacm 
parishes,  we  cannot  support  any  measure  that  diminishes  the  fund* 
belonging  to  the  poor;  for  I  concur  entirely  with  your  Lordships  in 
thinking,  that  the  collection  made  at  the  church  doors  is  the  property 
of  this  poor,  administered  by  the  minister,  )drk«>sesBion  and  elders^ 
as  their  gnaYdians ;  and  every  roan  wbo  becomes  a  pauper,  if  other- 
wise qualified,  is  a  pensioner  on  a  fond  which  belongs  to  himself 
which  is  a  very  different  thing  from  taking  the  benefit  of  a  taac,  tm 
which  possibly  he  does  not  contribute. 

Whether  the  interdict  to  be  granted  in  favow  of  the  snspendens 
will  be  for  their  benefit,  and  whether  they. will  gain  any  thing  by 
It,  is  for  them,  not  for  us,  to  say.  If  the  interdict  shall  torn  oat  very 
prejudicial  to  the  poor,  it  may,  on  proper  cause  shown,  be  recalled  | 
but  in  the  meantime  it  must  be  granted. 

The  Caurtf  accordingly,  <  having  advised  the  cases  for  the  par* 

*  ties,  and  heard  them  by  their  counsel,  on  report  of  Laid  FoUci^ 
^  ton,  Find,  that  the  ordinary  collections  at  the  new  chnreh  in  qnea* 

<  tion,  on  occasion  of  divine  womhip,  most  he  held  to  be  appropriate 

*  to  the  maintenance  of  the  poor  of  the  parish  oi  Brechin,  acoerd* 

*  ing  to  law;  and  therefore  interdict  «nd  discharge  the  respondents 

*  from  making  the  collections  comj^ined  of,  and  from  appropriating 
•*  m  diverting  the  said  ordinary  collections  at  the  said  new  chnreh 

<  to  other  purposes  than  the  maintenance  of  the  said  poor,  and  the 

<  other  objects  provided  by  law,  and  to  this  offset  suspend  the  let- 
^  ten  simplidter,  and  decern:  Find  no  expenses  dne  to  either  party/ 

Lord  Ordinary,  Fidkrttm,        Act  Drnn  qfFac  {Bope^  Pauug.        Alt.  ScL-GmL 
(looiy,)  DioiAp.  Graham  J3mHSf,'W.  8.  aadJUiStmdt  Tkommm,  W.  & 

AgenftB.  R  Clafc. 

(XG.IL 


Judgment* 
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JAMES  JOHN  FRASER,  W.  S. 

againtt 
JAMES  CARNEGIE  amo  Others,  (Steven's  Trustees.) 

Process. — Rbclaimino  Note* — 6  Geo.  IV,  c.  120,  §  18. — Be* 
daimingi  iioie  refuted  €U  ineompeterU^  inretpect  thai  the  six  etfpies  re^ 
quired  by  the  Judieatwre  Ad  had  not  been  fianmhed  to  the  oppdeite 
agent. 

The  puraaer,  Fraser,  presented  a  reclaiomig  note  agabst  an  int^r* 
locator  of  the  Lord  Ordinary,  and  duly  boxed  the  requisite  namber 
of  copies  for  the  Coart ;  bnl  when  the  note  appeared  in  the  single 
biBs  the  defenders  objected  to  its  oompeteney,  on  the  ground  that 
Iheir  agent  bad  not  been  furnished  with  the  mi  copies  required  by 
tba  1 8th  sect,  of  the  Judicature  Act;  Pollock  v.  Harkness,  July 
7.  1885,  S.  and  D.  ziii.  1072.  The  Clerk  of  Court  stated  that 
(be  process  copy  did  not  contain  the  usual  certificate  by  the  reclaim- 
oi^B  agent  that  he  had  served  the  six  copies.  The  counsel  for  the 
reamer  stated  that  be  was  not  instructed  on  the  point,  and  did 
not  of  course  know  how  it  stood. 

l4ml  Maehenzie^^^Tbk  is  a  reclaiming  note  against  an  interlo- 
outer  piQnounced  on  defaulti  and  it  is  clearly  incompetent,  for  tho 
18tb  section  of  the  act  provides,  that  the  reclaimer  *  shall  at  the 
« same  time  give  notice  of  his  application  for  review,  by  delivery  of 
*  six  copies  of  the  note  te  the  known  agent  of  the  opposite  party*' 
It  is  declared  that  it  shall  only  be  competent  te  reclaim  in  a  partioolar 
modcy  of  which  the  ftimishing  of  the  six  copies  forms  a  part. 

The  other  Judges  concurred* 

The  Court  accordingly  refused  the  note  as  inoompetent 


4ct.  MeadmenL  Alt.  T,  MacknzU.        J,  J.  Bromr^  W.  8.  and  Jamn  Lmdmj/, 

W.  8.  Agents.        iV.  Clerk. 

C.  G.  R. 
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FIRST  DIVISION. 

No.  CXXIV.  3l5^  May  1889. 

JOHN  M*KIRDY,  afterwards  insisted  in  by  JOHN  G, 

M^KIRDY, 
agaimt 

Sir  WINDHAM  CARMICHAEL  ANSTRUTHER,  Bart. 

Spes  Successionis,  Sale  of. — Actio  quanti  minoris.-^Hsir- 
ExPBCTANT. — Reduction. — Held^  that  the  mere  inadequacy  of 
price  in  the  sale  of  the  contingent  reversionary  interest  of  anexpeo' 
tant  heir  ofentailj  apart  from  any  allegations  of  frauds  force  arfear^ 
does  notf  per  se^  afford  a  legal  ground  of  reduction. 

Narratife.  ^^  January  1818,  the  late  Sir  John  Carmtchael  Anstruther,  Bart 
died,  and  his  infent  son  (bom  in  February  following)  succeeded 
him  in  the  entailed  estates  of  Carmichael  and  Anstruther.  In  the 
event  of  the  death  of  this  son  without  heirs*inale,  the  defender  wss 
the  next  heir  of  entail.  In  1819  and  1820,  the  defender,  on  ac- 
count of  pecuniary  difficulties,  advertised  his  contingent  reversionary 
interest  for  public  sale,  narrating,  among  other  particulars,  that  he 
was  twenty-seven  years  of  age,  and  that  his  life  was  insurable; 
that  the  reversionary  interest  would  be  sold  in  one  or  more  lotii 
and  the  upset  price  fixed  at  one  year's  rent  of  the  whole,  or  of  the 
respective  lots.  And  as,  by  the  entail,  the  heir  in  possession  most 
reside  within  Scotland  for  five  months  every  year,  the  defender, 
besides  granting  an  obligation  to  that  effect,  under  a  penalty,  pro- 
posed to  assign  his  life-interest  in  the  entailed  estate  of  Elie,  tbe 
rent  of  which  was  stated  to  be  equal  to  that  of  Carmichael,  and  in 
which  entiail  there  was  no  obligation  of  residence.  To  execute 
this  purpose  the  defender  granted,  on  dd  May  1820,  a  commissiim 
to  Francis  Fortune  to  sell,  by  private  bargain  or  public  auction, 
the  said  reversionary  interest ;  to  grant  the  necessary  deeds  to  the 
purchasers,  with  such  conveyances  of  the  defender's  life«-interest  in 
the  estate  of  Elie  as  might  be  thought  requisite  for  secoring  to 
them  compensation  for  any  breach  of  the  defender's  agreement  with 
Fortune,  and  the  performance  of  the  obligations  incumbent  on  the 
heirs  of  entail  of  the  said  estates*  The  defender,  in  the  commis- 
sion, bound  himself,  in  tbe  event  of  a  contract  between  Fortune 
and  atiy  intending  purchaser,  at  any  time  after  be  should  have  be* 
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come  entitled  to  the.  possession  of  the  estates,  and  ob  the  reasonable  ^^  ^^J  1^9; 
request  of  Fortune,  or  of  the  purchaser,  to  confirm  the  commission,  ^^^^y^^ 
and  to  execute  all  the  necessary  deeds  for  vesting  a  full. right  in  Abstnither, 
the  purchaser,  who  should  not  be  bound  to  see  to  the  application  — - 
of  the  price,  but  should  be  sufficiently  discharged  by  Fortune's  re- 
ceipt A  public  sale  having  been  unsuccessful,  Fortune,  by  mis-, 
sive,  dated  24th  May  1820,  made  offer  to  the  pursuer  of  the  rever-. 
sionary  interest  in  those  parts  of  the  entailed  estates  of  Carmichael 
and  Mauldslie  lying  in  the  parish  of  Carluke,  and  contained  in  a 
relevant  rental,  subscribed  by  him,  for  L.571 :  19 :  4^,  which  was 
about  a  year's  rent  of  the  property,  payable  on  an  absolute  disposi- 
tion, (the  expense  of  which  was  to  be  mutually  defrayed,)  being 
executed  in  favour  of  the  pursuer,  of  all  right  which  the  defender 
then  had,  or  might  eventually  have  as  heir  of  entail  during  his  life 
after  succeeding  to  the  said  lands,  with  warrandice  of  as  much  of  the 
defender's  reversionary  interest  in  the. estate  of  Elie  as  was  equal 
to  the  rents  of  the  said  hinds  in  the  parish  of  Carluke.  This  offer 
was  accepted  of  by  the  pursuer,  who  paid  the  price  to  Fortune, 
who,  in  a  disposition,  dated  19th  June  following,  conveyed  to  the 
pursuer,  in  security  of  the  implement  of  the  conditions  in  the  entail 
of  Carmichael  and  Mauldslie,  the  defender's  reversionary  liferent  in- 
terest in  certain  parts  of  the  entailed  lordship  of  Newark  and  barony 
ef  St  Monance,  in  the  county  of  Fife.  In  .this  disposition  the  de- 
liender^  through  his  commissioner,  was  bound  to  complete  the  pur- 
suer's title  to  the  liferent  interest  disponed,  as  specified  in  the  offer 
of  sale  by  Fortune,  who  assigned  to  the  pursuer  the  writs  of  the 
sud  lands,  with  the  rents  which  should  become  due  after  the  st^c- 
eession  4>pened  to  the  defender,  with  the  rents  of  Newark,  in  secu- 
rity as  aforesaid* 

His  nephew  having  died  at  Eton,  on  the  31st  October  1831,  in 
consequence  of  an  accident,  the  defender  succeeded  to  the  estates 
of  Mauldslie  and  Newark,  to  which  he  made  up  his  titles  as  .heir- 
male  of  tailzie  and  provision  to  his  nephew.  Haying  refused  to 
execute  the  deeds  necessary  for  vesting  the  liferent  interest  in  the 
pursuer,  in  terms  of  the  obligation  undertaken  by  his  commissioner, 
M^Kirdy,  for  that  purpose,  brought  an  adjudication  in  implement, 
ia  defence  to  which  Sir  Windham  stated,  that  at  the  date  of  the 
commission  be  was  in  most  necessitous  circumstances,  and  was  im- 
portuned by  his  creditor.  Fortune,  to  repay  or  secure  a  prior  ad- 
vance of  L.500 ;  and  with  a  view  to  the  sale  of  his  reversionary 
interest  to  meet  his  difficulties,  calculations  were  made  by  actuaries 
4^f  the  greatest  eminence,  who  declared  that  interest  to  be  worth 
upwards  of  four  years'  purchase ;  and  that  the  pursuer,  as  well  as 
his.  commissioner,  was  aware  that  the  price  received  was  not  one- 


994 


DECISIONS  OF  THE 


No^ISi- 


Aiistrutber. 


Si  May  1839.  footth  of  th^  talue  of  the  inttrait  ooirreyed*  That  tfi€  pmraer  had 
repeatedly  stated  to  hioi,  that  although  the  dbpoiition  was  ex  fiude 
ahsolate,  it  was  in  trath  intended  flsereiy  as  a  oonTeyanoe  in  aeco- 
rity  for  repayment  of  «the  adfanoe,  which,  with  interest  and  es« 
peases,  he  now  jodtdally  Offered  to  repay.  With  regard  to  the 
commission  to  Fortane,  the  defender  stated,  that  he  did  Act  gmt 
aoy  auAority  to  dispose  f>f  the  oontingent  interest  at  an  imder^ 
tahie,  or  for  a  'smayer  sum  than  had  been  ascertained  to  bo  a  fidr 
price,  which  the  commissioner  had  done,  as  the  lands  were  worth 
upwards  of  L.600  «-yeer ;  and  least  of  all  did  he  consent  to  a  sale 
at  any  underralue  by  way  of  private  bargain. 

As  stated  in  his  defences,  Sir  Windham  raised  an  action  of  re* 
auction  of  the  commission  to  Fortune,  and  of  his  disposition  to 
M^Kirdy,  in  which  he  narrated  the  circumstances  stated  in  defence 
to  M ^Kirdy's  action,  maintaining,  that  if  the  transaction  was  a  8ale» 
he,  in  law  and  equity,  i^as  entitled  to  be  relieved  of  it,  as  being  aa 
oppressive,  unconsciooable  and  illegal  bai^in  with  an  expecmat 
he\t^  and  taking  advantage  of  his  distress  and  necessities,  in  order 
to  acquire,  for  a  consideration  grossly  inadequate,  not  amonntiog 
to  one-fourth  of  its  real  value,  his  right  and  interest  in  the  property 
to  which  he  should  eventually  succeed ;  and  that  he  was  entitled  to 
be  relieved  of  the  said  transaction,  and  to  have  the  same  rednoed, 
except  as  a  security  for  repayment  of  the  sum  advanced  by  bim  Is 
Fortune,  with  interest  and  expenses ;  and  to  this  effect  the  suaunoos 
contained  a  declaratory  conclusion. 

These  actions  were  oonjoined ;  and  upon  die  death  of  the  oi^ 
nal  pursuer,  the  instance  was  transferred  against  his  eldest  aon  and 
heir.  The  transaction  between  the  parties  was  conducted  by  their 
respective  agents,  the  defender  being  all  along  advised  by  the  late 
John  Ker,  W.  S*  acting  ander  the  opinion  of  Mr  Cranatooo, 
<Lord  Corehonse,)  while  Mr  John  Russell,  C.  S.  acted  for  Fei^ 
tune. 

The  liord  Ordinary  (Corehonse)  having  ordered  cases. 


Purgucr'i 


.    M*Kirdy  argtud, 

Isif  The  sole  ground  of  redaction  is  the  inadequacy  of  the  price 
paid,  there  being  no  allegation  of  direct  ferce^  fear  or  finand ;  and 
^ven  althoi^h  die  commission  had  been  granted  in  consequence  of 
diligence  threatened  by  Fortone,  that  could  not  have  afforded  a 
legal  ground  for  eballenging  the  oemmissioa,  the  validity  of  whsch 
is  not  disputed ;  Mor^s  NaUs  on  5totr,  i.  58 ;  Muiray  o.  Spalding, 
98th  June  1672,  Jtfor.  16,487 ;  Keir  v.  Edgar,  Dec  9.  1698,  Jlar. 
16,508;  Rutherford  «.  Murray,  Dec.  9*  1698^  JIfon  16»69tl.  no- 
thing but  a  direct  averment  of  fraud  could  be  r^leiwtSo  sndnos 
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the  sale  in  this  quetlioto  with  the  pursuer)  a  third  party.    There  it  at  Maj  18^ 
bipt  oDe  instance  in  oar  fatw  in  which  the  exception  of  force  or  fear    ^^"^v^ 
lias  been  sostained  against  a  thivd  party ;  Wightanan  v*  Graham,  ^nstruther! 

6th  Dec  1787,  Mor.  1521,  Maris  N^Ui,  59;  bat  there  is  no  an*     * 

thority  fov  holding  that  a  purchase  from  one  with  an  unlimited  p|^^ 
commission  to  sell,  granted  witboat  force  or  fear^  can  be  redaeed 
on  the  sol^  ground  of  inadeqoacy  of  price,  whidi,  though  an  efei* 
meat  in  establisbii^  fraud  or  force,  is  not  per  se  evidence  of  either. 
The  actio  redhibitoria  and  the  actio  qnaati  minoris  have  neyer 
been  received  into  our  kw ;  L.  2.  C  De  rescii^*  vend. ;  Prbvo^  of 
Queen's  College  v.  Buccleuch,  May  25.  1545,  Mor.  8^1 ;  Fairie 
41.  Inglis,  June  2a  1669,  Mar.  14,231 ;  EnL  Hi.  a  19;  Bant. 
i.  19.  8  r  Fimblanquey  c.  2,  sect  9,  p.  127,  vol.  i. ;  Keen  o.  Stufce^ 
ley»  Gttt.  Ap.  155 ;  Willis  v.  Jermyo,  2  Jikim,  25 1 ;  Spratr 
ley  o.  Griffith,  3  BraunCs  Ch.  Rep.  179 ;  Love  r.  Burchard,  8  Vti. 
188;  Westbom  v.  Russell,  3  Fes.  and  B.  187  ;  Matthews  v.  Fearn, 
1  Cos^s  Rep.  278 ;  Cossis  v.  Middleton,  2  Madd.  430 ;  Coles  v. 
Trecothick,  9  Ves.  246;  Underbill  o.  Harwood,  10  Ves.  219; 
Collier  v..  Brown,  1  Casfs  Rep.  428 ;  Stephens  v.  Bateman,  1  Bro. 
€h.  Repj  22 ;  Henley  v.  Acton,  2  Bra.  Ch.  Rep.  1 7 ;  City  of  Lon- 
don V.  Richmond,  2  Vem.  423 ;  Wood  v.  Fenwick,  1  Eq.  Ca.  Ab^ 
170;  Niehols  f.  Gould,  2  Ves.  422;  Mortimer  v.  Capper,  1  Bro. 
Ch,  Rep.  128 ;  Smgden  oh  the  Law  of  Vekdare^  232,  et  seq.  and  au- 
thontiea  there  cited ;  Dem^s  Civil  Law^  b.  i.  tit.  2.  sect  3.  In  the 
cases  refenred  to  by  the  defender,  inadeqoacy  of  price  was  not  per 
se  a  sufficient  ground  of  reduction,  but  was  one  element  which,  in 
combination  with  others,  was  held  to  infer  fraud,  or  vis  et  metus ; 
▼ide  Gordon  v.  Ross,  Feb.  7.  1729,  Mar.  4956,  FoUo  Diet.  i.  336 ; 
Scott,  July  15.  1825,  3  ilfur.  526;  Shaw's  Dig.  i.  21& 

There  is  no  distinction  on  this  subject  between  a  sale  by  an  heir 
in  expectancy,  and  by  an  heir  in  possession.  The  sale  of  a  spes  sue* 
cessionis  is  legal;  Slatr,  iii.  10.  8,  and  8.  28;  Bank.  L  2.  10; 
Ersk.  iii.  3.  8.  and  84;  Belts  Prine.  §  91,  p.  30 ;  Brawn's  Law  af 
Sak,  iiu  130 ;  Rag,  July  29.  1708,  Mar.  9492 ;  Callander  v.  Gibb, 
Jan.  24. 1693 ;  Faunt  Diet.  \.  550 ;  Gray  v.  Sidney,  Feb.  6.  1694, 
Fawnt^  603.  But  it  is  otherwise  where  there  is  a  principle  of  wager 
or  gambimg  in  the  contract;  Camming  Gordon  v.  Campbell,  Nov. 
la  1804.  In  Poet.  lUicttum^  App.  No.  3 ;  Stewart  f>.  Earl  of  Dun- 
donald,  7th  Feb.  1753,  Mar.  9514;  Eich.  Toce  Pactum  IBieitym^ 
25 ;  Bruce  t;.  Ross,  26tb  Jan.  1787  ;  Wordsworth,  15th  May  1799. 
The  doctrine  of  the  English  bw,  that  an  expectant  heir  is  like  a 
pupil  or  minor,  and  so  enutled  to  th$  presumption  that  the  sale 
was  impetrated  by  improper  means,  proceeds  on  the  adoption  of  the 
Roosafi  bw  in  regard  to  pacta  de  bssredttate  vtventis  and  thrtenstiKN 
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Pursuer*!  ■ 
Pleas. 


31  May  1839.  consiiltom  MaoedoniaDiun,  Dt^*  lib.  14,  tit  6^  and  is  not  reoognbed 
j^^^^^  i»  ^^^  l*w  5  Sugdevfs  Law  of  Vendors^  237,  et  «eq.  Even  in  EIng- 
land  it  is  not  every  degree  of  inadequacy  of  price  tbat  will  set 
aside  a  sale  by  an  expectant  heir,  for  the  inadequacy  moat  be  so 
gross  as  substantially  to  convey  fraud  on  the  fisce  of  it ;  Gwynoe  0. 
Heaton,  1  Broum^  Ch.  CaseSf  I ;  Baldwin  v.  Rochford,  2  Fe«.  517 ; 
Dews  V.  Brandt,  Select  Cases  in  Chancery  from  1724  to  1733,  p.  7. 
The  principle  of  the  English  does  not  apply  to  sales  of  revenioa 
by  auction ;  Shelly  v.  Mash,  3  Madd.  232 ;  and  even  though  origi- 
nally liable  to  be  questioned,  such  transactions  become  unchallenge- 
able by  the  subsequent  confirmation  of  the  heir ;  Lord  Chester* 
field  V.  Jansen,  Atkins,  i.  301 ;  Crowe  v.  Balland,  3  BroumU  Ch. 
Cases  ;  Baugh  v.  Price,  Wihon*s  Reports^  u  330.  In  our  law  an  alle* 
gallon  of  fraud  is  barred  by  acquiescence ;  Rigg  v.  Darwood,  Dec 
17.  1776. 

The  price  was  not  inadequate  considering  the  chances  of  the 
bargain,  arising  from  the  age  of  the  heir  in  possession,  the  probability 
of  his  leaving  heirs-male,  and  from  an  act  of  contravention  by  the 
defender.  Insurance  tables  do  not,  in  such  a  case,  afford  a  jost  cri- 
terion, not  only  because  an  insurance  o£5ce  deals  witli  a  multitude 
of  risks,  and  acts  on  a  principle  of  averages,  but  also  because  cal- 
culations from  tables  of  life  cannot  satisfactorily  apply  to  the  con- 
tingency of  heirs  having  issue  or  not,  and  contravening  an  entail 
or  not.  The  sale  was  substantially  one  by  auction,  and  the  defender 
has  confirmed  the  transaction.  The  transaction  conferred  an  ab- 
solute, and  not  a  redeemable  right. 


Defender's 
Pleu. 


.    The  defender  argued. 

If  a  transaction  bears  evident  marks  of  oppression,  or  evinces  an 
intention  to  take  advantage  of  the  necessities  of  one  of  the  contract- 
ing parties,  a  court  of  equity  will  give  relief  without  proof  of  ac^ 
tual  fraud ;  Ersk.  iv.  1.  27.  Although  the  law  of  Sootkmd  allows 
the  sale  of  a  reversionary  interest  for  a  just  price,  and  does  not 
follow  the  laws  of  Rome  or  France  in  this  particular,  (see  Pothier» 
in  his  Treatise  on  Obligations,  part  I,  ch.  1,  sect  2,  4,)  yet  the  law» 
on  the  wisest  and  soundest  principles,  guards  expectant  heirs  against 
their  own  imprudence  and  designing  money-lenders,  by  ini^ida- 
ting  all  unconscionable  bargains  with  them ;  Stair,  i.  10.  8 ;  X«ord 
Thurlow,  in  Gwynne,  ut  supra ;  Bernal  v.  Marquis  of  Donegal, 
July  29.  1814,  Doufs  Bjep.  iii.  151.  Such  sales  lead  to  extortion 
through  the  necessitous  circumstances  of  the  heir^  and  enoounsge 
extravagance  and  profligacy  in  young  men,  and  are  therefore  re* 
diicible  as  pacta  turpia  or  pacta  contra  bonos  mores,  like  a  pactum 
d^  quota  litis  or  a  marriage  brocage  bond ;  Kamti  Prineipks  ef 
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Equityj  p.  176,  and  b.  i.  part  2,  $  5.   A  court  of  equity  will  give  31  May  1839. 

relief  to  an  heir  in  possession  if  dolus  malus  be  presumable  from  i^^^jl^ 

the  nature  of  the  bargain  and  the  circumstances  of  the  contracting  Anstruther. 

parties;  Maitland  v.  Fergusson,  Feb.  17.  1729,  Mor.  4956,  af-  ^gf^^., 

firmed,  Cr.  and  St.  73 ;  Gordon  v.  Crawford,  reversed  on  appeal,  pieas. 

April  28.  ]  730,  Cr.  and  St,  App.  Cases^  47 ;  Alison  v.  Bothwell, 

Nov.  27.  1696,  Mor.  4954 ;  Chesterfield,  ut  supra ;  Lylle  v.  Tail- 

yeour,  Jan.  23.  and  24.  1650,  Browris  Supp.  i.  474 ;  Abercromby  r. 

The  Earl  of  Peterborough,  13th  July  1745,  Folc. ;  Mor.  4894 ; 

Kilk.  ;  Diet.  16,249 ;  Elch.  Pact.  Ill  No.  17 ;  Lord  KOkerraris  MS. 

Notet  upon  the  Session  papers  in  this  case^  Dee.  No.  4,  p.  364.     A 

siile  of  the  spes  successionis  is  legal  in  England ;  Sugden  on  the 

Law  of  Vendors^  p.  231 ;  Batty  v.  Lloyd,  1  Vem.  p.  141 ;  Dews 

«•  Brandt,  SeL  Cos.  in  Ch,,  p.  8;  Betchley  v.  Newland,  2  fVms. 

182;  Hotson  v.  Trevoir,  do.  p.  191.     But  as  to  unconscionable 

baif;ains'with  expectant  heirs,  see  Fonblanque^  B.  1.  ch.  2,  $  12; 

Nott  V.  Hill,  Tnnity  Term,  1687,  2  Vem.  p.  26 ;  Berny  v.  Pitt,  2 

Vem.'p.  13;  Wiseman  v.  Beake,  2  Vem.  p.  121;  Bernardiston 

V.  Lingood,  Feb.  9.  1740,  2  Atkins,  134;  Gwynne,  ut  supra; 

Evan  V.  Cheshire,  1804O806,  Supp.  to  Ves.  p.  305;  Davies  i7. 

Duke  of  Marlborough,   Feb.  8.  1819,  2  Swan.  Bep.;  Evans  v. 

Peacock,  16  Ves.  514;  Gowland  v.  De  Faria,    17  Ves.  p.  20; 

Maddoek  on  Principles  and  Pra^ice  of  Chancery,  vol.  i.  p.  98 ;  Heathe- 

cote  V.  Paignon,  2  Bro.  C.  C.  p.  167  ;  Bowes  r.  Heaps,  Q  Ves.  and 

J3.  p.  117;    Barry  v.  Tyson,  2  Vent.  359;  Twisleton  v.  Griffith, 

1    Wms.  309 ;  Cole  v.  Gibbons,  3  Wms.  289 ;  Bell  v.  Price,  i 

Vem.  467 ;  Curwin  v.  Milner,  3  Wms.  293 ;  Osmond  v.  Fitzroy, 

3  P.  WiUiams,  131.     As  to  the  plea  of  acquiescence,  see  Curwin 

»u  Milner,  ut  supra;  Roche  t;.  O'Brien,  1  Ball  and  Bea.  p.  339. 

The  general  result  of  the  cases  referred  to  is,  that  expectant  heirs 

dealing  for  their  ezpentancies  are  entitled,  for  mere  inadequacy  of 

price,  to  have  the  contract  rescinded  upon  terms  of  redemption  ;  and 

die  same  views  of  equity  and  sound  policy  which  have  influenced 

the  law  of  England  on  this  subject  have  led  to  the  adoption  of  a 

Himilar  rule  in  our  law. 

The  Lord  Ordinary  (Cockbum)  made  avisandum  with  the  cases 
to  the  Inner-House,  both  from  the  peculiarity  of  the  cause,  and  be* 
he  did  not  hear  it  debated. 


At  advising, 

Lord  President.^-1  do  not  know  what  opinions  your  Lordships  Opinion  of 
•tnay  have  formed  in  this  case,  bat  I  confess  that  I  cannot  see  any 
g^round  for  setting  aside  this  transaction*     It  is  an  important  ele- 
vaeot,  which  must  be  considered  in  most  cases  of  diis  kind,  that  we 
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31  "Stnj  1B39.  are  here  not  dealing  with  a  transaction  between  Sir  Windham  him> 
delf  and  M'Kirdy,  by  which  the  former  might  have  i>een  orerreaeh* 
ed,  bot  in  the  original  traneaction  the  bargain  was  made  between 
M^Kirdy  and  the  eommtsaioner  of  Sir  Windham,  who  had  been 
especially  appointed  for  the  sale  of  his  contingent  reyersionary  in* 
terest;  and  if  no  frnild  existed,  and  it  is  not  alleged  that  it  did  exist 
between  them,  can  M<Kirdy  be  affected  by  any  fraad,  sapposiag  it 
to  have  existed  between  the  commissioner  and  his  constitneDt  ?  We 
know  well  that  the  greatest  and  oMest  estates  in  this  oonntrjr  are 
ilnder  the  charge  of  commissioners,  as  the  vast  estates  of  Qoeeao* 
berry ;  and  i  do  not  suppose  that  a  single  lease  of  his  lands  was  erer 
signed  by  the  Duke  himself,  but  by  his  commissioners ;  and  so  aba 
with  reg;ard  to  the  estates  of  Snthcrland  and  many  others.    It  woald 
be  very  dangerous  to  cut  down  such  transacdons  in  a  question  with 
third  parties,  even  if  it  were  alleged  that  the  commissioner  had 
cheated  his  constituent     If  that  were  the  case^  it  would  deeply 
affect  all  transactions  entered  into  by  the  commissioners  of  landed 
proprietors,  duly  appointed,  and  those  transacting  on  the  fiiith  of 
the  commission.     This  is  a  very  important  element  indeed,  viaw 
that  M'Kirdy  has  transacted  with  a  confidential  man,  between  whoQ 
there  is  not  even  an  allegation  of  fraud.    If  Sir  Windham 
show  that  he  was  cheated  by  his  commissioner,  he  will  have  bis 
course  against  Fortune;  but  I  doubt  exceedingly  if  that  oould  eoC 
down  a  transaction  entered  into  between  M*Kirdy  and  Fortune* 

Lord  GUliet. — I  have  arrived  at  the  same  conclasion  as  yoar 
Lordship.  I  think  there  are  no  gprounds  on  which  we  can  set  aside 
this  transaction,  and  that,  although  the  law  may  be  different  in  Eng- 
land and  in  other  countries,  we  are  bound  to  decide  this  case  on 
the  principles  of  the  law  of  Scotland ;  and,  in  my  humble  apprebenf» 
sion,  there  is  no  difficulty  in  the  case,  if  we  adhere  to«our  own  law 
on  this  subject. 

One  thing  appears  to  me  to  be  perfectly  clear,  viz.  that  by  our 
law  a  reversionary  interest  in  an  entailed  estate  may  be  sold.  It  is 
an  artide  of  commerce,  and  there  is  nothing  more  in  selling  an  ex* 
pectancy  or  right  of  succession  to  an  estate  than  any  other  article 
of  commerce.  This  appears  to  me  to  be  perfectly  clear*  There 
is  another  principle  which  appears  to  roe  to  be  no  less  settled^  vis* 
that  there  is  no  actio  quanti  minoris  allowed  by  the  law  of  Seel* 
land;  that  is,  an  action  to  set  aside  a  sale  on  account  merely  of  the 
insufficiency  or  inadequacy  of  the  price,  where  there  is  neither  frand 
nor  collusion.  This  is  clearly  laid  down  by  our  institutional  writeia. 
It  has  no  doubt  been  held,  that  if  the  facility  of  the  party  and  the 
lesion  be  of  such  a  kind  and  degree  as  necessarily  to  lead  to  the 
inference  of  fraud  or  circumvention,  and  where  the  price  is  very 
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iiiftdeil]oaie,  and  iHiere  altofather  the  traniaetioii  dearly  indicates  Si  Mi^r  IdsSL 
fraud,  or  the  taking  adyantage  of  the  fiioility,  it  may  be  redaced.  J^^^^X^ 
Bat  this  18  not  the  ordinary  prinoiple.     The  ordinary  principle  is,  AnfltniUier! 
that  lesion  alone»  aiiring  from  the  inadequacy  of  the  prioe,  uocon-^  qTj^^    . 
nected  with  any  allegation  or  proof  cS  firaad  or  facility,  (as  where  court, 
the  party  is  of  full  age,  and  not  said  to  be  weak,)  is  not  a  saAoient; 
ground  of  reduction.    There  is  a  certain-  degree  of  lesion,  called 
enorm  lesion,  or  eren  a  lesion  beyond  that,  from  which  at  Is  said 
yon  must  infer  facility  and  circumvention ;  but  that  is  just  a  rounds 
about  way  of  arriving  at  the  same  conclusion*     The  difficulty  and 
peculiarity  in  this  case  are,  that  neither  facility^  nor  frauds  nor  cir-' 
eumvention  are  proved;  and  indeed  they  are  excluded  by  the  very 
nature  of  the  transaction ;.  for  it  is  impossible  to  consider  that  thertf 
was  any  fraud  or  fiicility,  and  so  they  are  not  even  alleged  to  have 
existed.     Mr  Fortune  may  have  betrayed .  the  confidence  of  Sir 
Windham ;  but,  so  fiur  as  we  see,  he  acted  fairly,  honestly  and  skiU 
fully,  with  a  man  who  also  acted  fairly  and  honestly,  and  who  was 
perfectly  competent  to  enter  into  the  transaction.    On  whatgroond, 
then,  can  we  reduce  it?  I  really  cannot  see^^I  cannot  determine* 
No  doubt  it  is  said  that  the  law  of  England  does  not  reodgnise  such 
transactions.    I  do  not  profess  to  have  any  acquaintance  with  the 
law  of  England,  but  I  observe  that  Lord  Tfaurlow  is  imported  to 
have  said,  in  the  ease  of  Gwynne  vi  Heaton,  1776^  Brown* $  CAoti* 
6ery  Bep.  i.  9^  <  that  although  the  owners  of  reversionary  interests 

*  may  competently  dispose  of  them,  yet  there  is  a  policy  in  justice 
'  protecting  the  person  who  has  the  expectancy,  and  reducing  him 

*  so  the  situation  of  an  infant  against  the  eflfeets  of  his  own  conduct.* 
That  may  be  the  doctrine  of  the  law  of  England,  but  it  is  not  the 
law  of  Scotland ;  and  it  is  not  for  me  to  introduce  into  our  law  ele-» 
ments  which  are  not  known,  and  to  which  we  cannot  give  effect* 
On  the  whole,  I  think  that  there  is  no  proof  of  lesion  here  at  all,.^ 
that  there  is  only  an  allegation  of  lesion  coupled  neither  with  faci« 
Kty  nor  fraud ;  and  I  do  not  consider  thatthat  <A  itself,  even  if  pro«> 
ved,  is  in  the  law  of  Scotland  a  sufficient  ground  of  reduction.  I 
migrht  add,  that  this  lesion  is  not  alleged  in  a  very  satisfactory  man* 
aen  It  is  merely  said,  that  for  L.600  per  annum  L.570  are  given 
as  a  consideration ;  but  then  the  caiculations  do  not  embrace  all  the 
drcumstances  which  should  have  been  before  the  parties  in  enter«> 
ing  into  a  traasaetion  of  this  kind;  for  there  was  the  risk  of  Sir 
"Windham  at  any  time  commitdng  an  irritancy  of  the  entail,  or  dy- 
ing before  his  nephew.  These  and  ether  conriderations  affected  the 
waloe  of  the  interest  Bnt  selling  aside  this  consideration,  I  think, 
%hateveD  if  tfaei^e  had  been  enorm  lesion^.  I  do  not  consider  tfmt 
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31  May  1839.  that  would  have  afforded  a  suiBcient  ground  for  enabling  the  party 
to  set  aside  this  transaction. 

Lord  Mackenzie, — I  have  arrived  entirely  at  the  same  result    In 
the  first  place,  I  think  it  is  clear  that  there  are  certain  circnmstanoei 
here  mentioned  which  are  of  no  weight.     Thus,  I  think  it  is  plain 
(and  indeed  it  does  not  admit  of  serioas  argument)  that  this  is  n9t 
a  case  of  loan  or  security :  this  is  really  nonsense.     What  sort  of  a 
loan  is  it,  when  no  personal  security  is  granted,  and  no  heritable 
security,  either, — at  least  security  only  upon  a  remote  chance,  which 
is  estimated  at  four  years*  purchase  ?   It  is  really  unintelligible  to 
call  this  a  loan.     I  therefore  think  that  this  consideration  ought  to 
be  entirely  laid  aside.     In  the  nest  place,  I  think  it  is  equally  clear 
that  no  regard  is  to  be  paid  to  the  allegation,  that  there  was  a  want 
of  authority  when  Fortune  made  the  bai^in.    If  he  had  noautho* 
rity,  .when  was  the  proper  time  to  object  ?  Why,  at  the  time  of  the 
bargain  to  be  sure ;  for  as  soon  as  Sir  Windham  discovered  that,  be 
should  have  said,  <  I  did  not  authorise  you  to  enter  into  this  trant- 
*  action ;'  but  instead  of  doing  this,  he  betakes  himself  to  it :  he 
ratifies  and  approves  of  it :  be  takes  the  purchase  money,  and  it  is 
unobjected  to,  on  this  ground,  up  to  the  origin  of  the  present  action; 
and  to  whatever  extent  he  may  be  supposed  to  have  acquiesced  in 
it,  there  is  abundance  of  acquiescence  to  prevent  him  disowning 
the  transaction  on  this  head.     I  therefore  think  that  this  must  also 
be  laid  entirely  out  of  view.     In  the  third  place,  I  entirely  agree 
with  Lord  Gillies  in  thinking,  that  in  this  case  it  is  plain  that  there 
is  no  sufficient  evidence  of  fraud  or  facility.   There  is  neither  the  one 
nor  the  other.     It  is  not  a  case  of  facility.     We  have  the  whole 
matter  before  us.     The  arrangement  was  not  carried  into  effector 
agreed  to  by  a  young  man  under  age.     Sir  Windham  was  at  that 
time   twenty-seven   years  of  age,  so  that  he  was  not  a  very 
young  man,  but  able  to  act  for  himself.     But  he  did  not  transact 
himself,  but,  on  the  contrary,  gave  authority  not  to  an  ignorant 
person,  but  to  Mr  Fortune  to  enter  into  this  transaction  for  him  on 
account  of  bis  distresses;  and  although  some  allegations  are  made 
against  Mr  Fortune,  nothing  is  said  against  Mr  Ker,  Mr  Rossellf 
and  the  other  respectable  professional  persons  engaged.     Not  one 
whisper  is  made  of  any  conspiracy  having  been  entered  into  by  them 
to  defraud  Sir  Windham,  nor  was  there  any  ground  for  such  suspi- 
oion,  for  it  is  phiin  there  was  nothing  of  the  kind.     His  fiacility  was 
not  the  cause  of  their  transaction,  but  on  the  contrary  they  took  not 
an  adequate,  but  the  best  price  they  could. get  for  him.    In  the 
next  place,  it  is  said  that  the  price  was  inadequate ;  but  I  think  a 
little  more  evidence  might  have  been  led  on  this. point,  for  1  think 
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this  k  not  sofficiently  certified ;  and  there  is  not»  as  indeed  it  is  diffi*  31  May  1839. 
cult  to  see  how  there  could  be  a  strict  demonstration  of  this.  No  jS7^\^^ 
doubt  certain  calculations  are  made  by  two  actuaries,  who  estima-  Anstruther. 
ted  his  interest  as  worth  four  years'  purchase  instead  of  one,  at  which  TT"  ^ 
It  was  sold ;  but  they  do  not  take  into  consideration  the  risk  run,  and  Coiirt. 
what  would  have  resulted  from  a  forfeiture  of  the  estate ;  for  the 
transaction  may  have  been  defeated  by  an  act  of  contravention  of  the 
heir,  or  by  Sir  Windham  predeceasing^  his  nephew,  and  I  cannot  de« 
spise  the  consideration  that  results  from  the  danger  that  attaches 
to  entails  in  this  country.  There  were  various  other  risks  that 
should  have  been  considered  in  estimating  what  was  the  value  of  his 
reversionary  interest.  There  is  the  general  risk  which  is  involved 
in  all  such  naked  remote  contingencies ;  and  it  seems  to  be  taken 
for  granted  by  the  defender,  that  the  seller  alone  has  a  right  to  put 
a  value  thereon ;  but  has  not  the  buyer  a  right  to  claim  deduction 
on  account  of  that  risk,  as  he  is  paying  ready  money  for  what  be 
may  never  enjoy  ?  There  is  a  dislike  that  people  have  of  paying 
away  ready  money  for  a  contingency  which  is  so  distant  and  so 
doubtful  in  its  nature.  This  is  the  universal  feeling  of  humanity ;  and 
though  certainly  it  is  possible  for  actuaria  to  put  a  value  on  this,,  that 
cannot  be  said  to  be  the  correct  value ;  for  the  value  in  the  market, 
when  sold,  is  the  true  value,  not  the  estimation  of  value  by  actuaries, 
which  is  hypothetical  where  there  is  no  sale.  But  even  if  I  should 
get  over  this  difficulty,  and  assuming  that  the  value  put  upon  Jt 
was  too  small,  and  the  price  inadequate,  I  concur  with  Lord  Gillies 
in  thinking  that  a  sale  of  the  contingent  reversionary  interest  in  an 
entailed  estate  is  legal,  and  that  selling  it  at  an  undervalae  is  not 
a  sufficient  ground  of  reduction.  1 1  is  clearly  not  a  pactum  illici tnm 
in  our  law,  for  a  contract  or  sale  super  hsereditate  viventis  is  not 
unlawful ;  but  it  is  perfectly  legal  to  alienate  the  contingent  right  of 
an  entailed  succession,  or  that  of  a  fee-simple  estate ;  in  which  last 
case  a  greater  objection  than  to  the  sale  of  a  contingency  may  be  said 
to  exist,  for  thn  reason,  that  there  is  more  reason  for  studied  conceal- 
ment of  the  transaction  on  the  part  of  the  seller ;  for  suppose  I 
possess  an  estate  in  fee-simple,  and  my  son,  without  my  knowledge, 
enters  into  a  transaction  for  the  sale  of  his  right  of  succession,  he 
would  be  very  anxious  to  conceal  it  from  me ;  for  if  I  was  made 
acqumnted  with  it  I  might  cut  him  off  altogether,*  which  would  be 
an  ugly-^an  exceeding  ugly  business  for  him.  But  the  same  ob- 
jection does  not  exist  to  the  sale  of  a  reversionary  interest  in  an  en- 
tailed estate,  which,  in  some  sense  at  least,  may  be  considered  not 
as  a  right  of  succession.  There  can  be  no  question  of  the  validity 
of  the  sale  by  an  heir  of  entail  of  his  interest ;  and  indeed  we  our- 
•elyes  have  sanctioned  a  similar  thing,  .for  we  lately  authorised  the 
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3t  May  1899.  borrowing  of' money  by  guardians  on  the  rereruonifiry  interest  of 
their  pafiils  in  an  entailed  estate,  in  order  to  make  provisimifiirthe 
ohildreui  I  mean  in  the  cases  of  Miss  Gray  of  Carse,  29th  '^ot» 
1886,  Juritt^  and  of  the  Earl  of  Buchan,  Dec.  15. 1837,  S.^  Axfi. 
238;  and  it  was  not  conndered  that  there  was  any  thing  iUegal  in 
this ;  and  although  it  was  not  exactly  a  sale,  yet  it  wna  somethiof 
very  like-itf  and  it  could  not  be  supposed  that  we  were  aathorisinf 
a  paetam  illititnm.  In  the  next  place,  I  think  that  inadequacy  of 
price  does  not  make  a  sale  void  by  the  law  of  Scotland ;  whether  it 
did  so  by  the  kw  of  Rome  or  that  of  other  countries  is  of  little  conse* 
quence.  The  next  obseryation  I  would  make  is  this,  that  if  the  two 
elements,  taken  separately,  I  mean  (If/,)  the  inadequacy  of  priee  od 
the  Ode  band,  and  {^td^)  lesion  thereby  on  the  other,  though  in  the 
sale  of  the  contingent  interest  in  an  entailed  estate  are  not  auffideot 
in  oar  law  to  warrant  redaction,  I  cannot  see  how  the  marriage  of 
the  two  should  make  a  better  case^  or  lead  to  a  different  result. 
There  is  no  case  that  I  am  acquainted  with,  where  it  has  been  de> 
cided  that  the  union  of  two  separate  elements,  each  of  itself  incom-i 
petevt,  can  produce  such  an  effect  Some  cases,  no  doubt,  are  no^ 
ticed  in  the  papers  as  baring  occurred  in  England.  One  case  qn 
pears  to  me  to  be  done  away  with  by  the  remark  of  Lord  Kamei^ 
that  it  was  a  sponslo  ludicra,  a  wager,  or  a  kind  of  gambling  trans* 
action.  There  is  no  case,  according  to  my  opinion,  exactly  similar 
to  the  present,  where  the  Court  has  gone  so  far  as  to  hold  that  tks 
fidr  alienatioo  of  a  contingent  succession,  made  for  usefdl  pur* 
poses,  where  the  price  was  in  rem  rersum  of  the  selUr,  and  where 
there  is  no  allegation,  iar  less  proof  of  fraud  or  oircumrention,  ii 
liable  to  reduction  on  the  sole  ground  of  inadequacy  of  price.  Cos 
case  referred  to  comes  very  near  to  the  present ;  but  then  die  de« 
cision  appears  to  have  proceeded  on  the  ground  that  the  bond  wai 
an  English  one ;  (Abercrombie,  ut  supra.)  Where  was  Sir  Wind* 
ham  at  the  date  of  the  transaction  ?  Why,  he  was  half  in  jail ;  and 
by  this  transaction  he  was  to  be  liberated  from  his  distresses ;  and 
what,  therefore)  could  be  more  useful,  if  fairly  and  properly  gons 
aboat  ?  Here,  therefore,  there  war  no  sponsio  ludicra,  bat  a  wM 
important  and  useful  purpose  to  be  served;  where  the  prioe  was  is 
rem  versnm  of  Sir  Windham,  and  the  bargain  &irly  execated.  If 
then  we  get  rid  of  the  Scotch  eases,  we  have  to  look  fo  those  ia 
Enghmd,  which  do  not  appear  to  me  to  be  of  mudi  auUiority  hers; 
for  th*  English  law  seems  to  me  to  proceed  on  the  principle,  that  by 
a  juaetion  of  the  two  elements,  each  in  itself  insoffloieot'to  warraat 
reduction,  thdr  marriage  produces  an  effect  whidi  oould  not  resok 
from  either.  In  this  respect  the  law  of  England  seems  to  me  IS  be 
peculiar,  and  I  should  wish,  in  allusion  to  tfie  case  we  have  jflfl 
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beard,  to  get  a  patent  for  it  *•     I  confess  I  cannot  see  in  this  law  31  May  1699. 
any  tbii^  which  mast  guid0  us,  as  it  does  not  seem  to  proceed  on    ^^^^^^^ 
principles  of  natural  equity,  but  on  a  peculiar  principle  which  has  AnstrutbJ! 
sprung  up  from  custom  or  otherwise,  and  to  have  been  extended      y^-- 
without  proceeding  on  any  very  rational  ground ;  and  in  this  view  Couru " 
I  do  not  think  we  would  be  warranted  in  adopting  it  into  our  lan^ 
The  rule  seems,  there  to  be,  that  while  you  may  sell  a  contingent 
succession,  the  seller  can  hold  by  the  bargain,  even  if  the  sncoesr 
sion  is  lost.     It  is  still  good  on  bis  side,  while,  on  the  other  hand, 
it  is  only  good  to  the  buyer,  if  fojc  an  adequate  consideration ;  so 
fbat,  if  it  is  there  proved  that  there  is  an  inadequacy,  the  whole 
transaction  is  overturned.    It  is  difficult  to  say  that  these  rules  are 
founded  on  reason^  and  they  certainly  exist  without  any  statute*   On 
the  whole  I  concur  with  Lord  Gillies, 

JLord  Fuilertan. — I  agree  very  much  with  the  observations  of  your 
Lordships,  and  if  there  be  any  case  here  at  all,  it  must  rest  on  the 
peculiar  nature  of  this  transaction.    As  to  the  allegation  of  fraud 
And  jGacility,  I  pat  that  entirely  out.pf  view :  there  is  not  the  slightest 
ground  for  any  such  supposition.    It  is  entirely  excluded.    As  to 
^  allegation  that  it  was  a  trust  security,  I  put  that  also  out  of 
jriew,  as  not  supposable  in  the  nature  of  the  ease ;  and  then  as  to 
Ibe  commission.  Sir  Windham  admitted  that  it  was  his  intention 
to  sell  his  contingent  interest ;  and  accordingly  he  gives  a  commis- 
au>n  to  that  effect  to  Fortune,  without  any  limitation,  and  there 
IB  DO  surmise  of  any  fraud  between  M^Kirdy  and  Fortune,    The 
case  thcA  is  clear  of  all  such  considerations ;  and  I  l^ee  with  Lord 
Mackenzie  that  the  peculiar  law  of  England  is  not  entitled  to  much 
favour  here,  but  that  we  must  determine  this  case  with  reference  to 
the  rules  of  our  own  law.     It  is  scarcely  necessary  for  me  to  say, 
that  an  alienation  de  hseredltate  vi vends  is  perfectly  legal,  as  is  laid 
dowp.in  our  institutional  writers,  and  that  can  only  be  set  aside  on 
the  self-same  grounds  as  any  other  ordinary  contract.     Here  there 
is  no  assertion  or  allegation  of  fraud  or  facility,  or  any  other  compe- 
tent ground  of  challenge ;  and  the  only  question  here  is,  whether 
there  is  any  such  specialty  in  this  case,  because  of  the  inadequacy  of 
the  price.  Now,  if  it  be  admitted  tliat'a  pactum  de  hsereditate  viven- 
tis  is  not  per  se  illegal,  does  the  mere  inadequacy  of  the  price  afford  a 
sufficient  legal  ground  for  reducing  it  ?  I  know  of  no  authority  for 
that  doctrine  in  our  Jaw.    ffk  England  it  seems  to  be  held  sutflbnept, 
for  the  paction  will  Sedl,  and  no  effect  be  given  to  it,  unless  an  ade- 
quate price  has  been  paid.    I  do  not  know  tbattbere  is  apt  a  great 
deal  of  general  expediency  and  great  reason  in  this  prindpJe ;  for  it 

*  A  case  of  poteat  wnM  dlftcmad  imaedifltaljr  bifor*  thfi  emt. 
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SI  May  1839.  is  often  difficult  for  an  heir  to  get  a  feir  consideration  for  his  expec- 
tancy ;  and  the  presumption  generally  is,  that  be  has  been  harshly 
dealt  with ;  so  that  the  law  throws  around  him  its  protectioo,  and 
holds  that  there  must  be  a  fair  and  adequate  consideration^  otherwise 
there  is  no  paction.  But  this  is  perhaps,  after  all,  a  very  peculiar 
rule,  and  does  not  proceed  on  any  general  principle  of  equity,  but 
seems  to  have  grown  out  of  the  customs  of  England.  Bot  the  ques- 
tion here  is,  is  there  any  reason  for  adopting  this  principle  in  Scot* 
land,  or  rather  does  it  exist  in  our  law  ?  I  think  not ;  and  looking 
at  the  whole  transaction,  lam  not  inclined  to  support  that  principle, 
as  I  do  not  think  there  is  any  particular  rule  sanctioned  by  legal 
authority,  which  takes  this  case  out  of  the  general  principle  appli- 
cable to  all  other  cases  of  contract.  From  the  nature  of  this  case 
proof  of  fraud  may  be  easier,  as  many  circumstances  may  be  brought 
to  establish  it;  but  fraud  being  out  of  view,  and  the  case  being  put 
on  the  principle  of  law,  I  think  there  is  no  authority  for  holding 
that  a  mere  inadequacy  of  price  is  a  sufficient  ground  per  ae  for 
setting  aside  the  sale  of  the  contingent  reversionary  interest  of  an 
heir  of  entail. 

The  Court  accordingly,  *  In  the  action  of  reduction,  sustain  the 

<  defences,  and  assoilzie  the  defender,  and  decern ;  and  in  the  action 

*  of  adjudication  in  implement,  repel  the  first,  second  and  third  pleas 

*  in  law  for  the  defender,  and  quoad  ultra  remit  to  the  Lord  Ordi- 

<  nary  to  hear  parties  farther,  and  to  dispose  of  the  remaining  points 

<  in  the  cause :  Find  Mr  M^Kirdy  entitled  to  his  espenses  in  both 

<  actions  in  so  far  as  already  decided,  and  remit  the  account  there- 

*  of,'  &c. 

Lord  Ordinary,  Cockbwm.  Act  Sol,-Gm.  {Ivory,)  Moir.  Alt.  D.  M'NeH 

Bruce.        Gihstm^Craigs,  Wardlaw  i  DabnO,  W.  S.  and  £9-  4*  Diciboii,  W.  & 
Agents.        N,  Clerk. 

C.  G.  R. 


Judgment. 


FIRST  DIVISION. 


No.  CXXV. 


m,  June  18S9. 


JOHN  PHIN,  Clerk  to  the  Leith  Dock  Comhissiokebs^ 

against 

Sir  THOMAS  M<DOUOAL  BRISBANE^  Baet.  and 
Others,  Directors  or  the  Trinity  Harbour  Compaitx; 
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TENCY, — Subscription  List. — By  the  8th  section  of  Hue  above  4  June  lam 
acty  creating  the   Trinity  Harbour  Company^   the  subscriptions  p^^^^^ 
must  be  completed  before  any  of  the  powers  of  the  act  can  be  enfor"  BrisiMne  and 
ced.    By  the  46th  section  the  Sheriffs  on  application  oftlie  company ^  Other*, 
is  authorised  to  summon  a  jury  to  estimate  the  value  of  the  ground 
of  a  party  refusing  to  treat  privately  for  a  sale^  *  and  the  proceed'- 

*  ings  mul  order  of  the  said  Sheriff  shall  be  finals  and  not  review" 
<  abU'  by  advocation  or  stupension^  or  subject  to  reduction  by  any 

*  court  whatever  J  A,y  besides  pleading  on  the  merits^  objected  in 
limine  to  the  Sheriff  proceeding  to  value  his  land,  an  the  alleged 
ground^  that  as  the  subscription  lists,  though  nominally  completed, 
contained  names  of  bankrupts  and  otfiers  of  little  or  no  credit,  the 
Sth  section  had  not  been  complied  with,  and  consequently  noproce* 
dure  was  competent  under  the  act.  In  a  suspension  at  AJs  instance 
the  Court  refused  to  scrutinise  the  subscription  lists,  and  held  the 
suspension  incompetent,  tn  terms  of  the  statute. 

Im  virtue  of  certain  ancient  royal  charters  and  acts  of  Parliament,  Narrati?e. 
the  Magistrates  of  Edinburgh  acquired  right  to  the  harbours  of 
I^th  and  Newhaven»  including  the  sea  shore  on  the  north  of  the 
fands  of  Trinity  westwards  to  Wardie  Brae,  with  the  links,  then 
situated  to  the  south  of  the  sea*shore,  some  parts  of  which  still 
exist,  while  others  have  been  gradually  washed  away  by  the  sea, 
which  oorets  them  at  high  water. 

Mr  Alexander  Scott,  proprietor  of  Trinity,  having  announced 
his  intention  of  erecting  a  harbour  within  the  above  limits,  the 
Magistrates  instituted  against  him  an  action  of  declarator  and  inter- 
dicty  in  which,  after  a  variety  of  procedure,  the  Court  of  Session 
granted  an  interdict,  on  10th  June  1886,  S.  if  D.  xiv.  922,  prohibit- 
iilg  Scott  from  erecting  any  harbour  or  other  building,  so  as  to  in- 
terrupt or  encroach  on  the  vested  rights  of  the  Magistrates. 

On  the  application  of  Scott  and  others,  the  act  of  Parliament, 
7  Qui.  IV.  c  51,  was  passed,  erecting  certain  individuals  into  a 
corporate  body,  called  the  Trinity  Harbour  Company,  for  the  for- 
mation of  a  harbour  on  the  lands  of  Trinity  adjacent  to  the  sea. 
By  the  111th  section  of  the  act,  the  vested  rights  of  the  Magis- 
trates are  reserved  entire  to  levy  shore  and  harbour  dues.  By  the 
8th  section  it  was  enacted,  that  ^  whereas  the  probable  expenses  of 

*  making,  building,  constructing  and  completing  the  said  harbour, 
^  doek  or  docks,  piers  and  other  works  and  premises,  and  of  defray- 

*  ing  the  other  expenses  connected  therewith,  will,  according  to  an 

<  estimate  made  thereof,  amount  to  the  sum  of  L.25 1,000  sterling, 

<  or  thereabouts;  and  whereas  foivr*fifths  of  the  said  sum  and  up* 
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i  June  lesd.  <  wards  biive  been  subscribed  under  contracts  binding  the  sobocri- 
^^V^^    *  hen,  their  heirs,  executors  and  administrators,  for  payment  of 
Bri^ne  and   *  ^  sums  SO  Subscribed  by  them  respectiveiy ;  be  it  therefore  ea- 
Otbera.  (  acted,  that  the  whole  oC  the  Mm  of  L.35 1,000  steriing  shall  be 

lftgnid<f2.       '  subsertbed  in  Vke  manner  before  any  of  the  powers  given  by  this 

*  aet  shall  be  pot  in  force.' 

By  the  46th  section,  power  is  conferred  upon  the  Sheriff  of  the 
county  of  Edinburgh,  in  the  event  of  the  parties  from  whom  the 
company  might  wish  to  acquire  the  lands  and  heritages  set  forth  in 
the  statute,  including  the  links  formerly  mentioned,  failing  to  treat 
with  the  company,  to  summon  a  jury  for  estimating  the  valne  of 
such  subjects,  and  after  a  verdict,  to  adjudge  payment  thereof  to 
the  proprietors ;  *  and  the  said  proceedings  and  order  of  the  naid 

<  Sheriff  or  Sheriff-substitute  shall  be  final,  and  not  reviewable  by 

<  bill  or  letters  of  advocation  or  suspension,  or  be  subject  to  redne- 

*  tion  by  any  court  whatever,  any  law  qt  usage  to  the  contrary  not- 

*  withstanding.' 

By  1st  and  2d  Vict  c.  55,  sect.  10,  the  rights  of  the  Magis> 
trates  were  vested  in  the  Commissioners  of  the  Leith  Docks,  to 
whose  clerk,  (the  compiainer,  Phin,  in  whose  name  the  Commia- 
sioners,  by  the  act,  may  sue  and  be  sued,)  the  agent  for  the  fe- 
spondents,  intimated,  by  letter,  the  wish  of  the  company  to  treat  for 
the  purchase  of  certain  parts  of  the  remaining  link  ground  for  the 
erection  of  the  harbour,  and  offering  L.200  as  the  price.  This 
offer  having  been  declined,  an  application  was  made  by  the  respon- 
dents to  the  Sheriff,  on  10th  May  1889,  to  summon  a  jury  to  assess 
the  value ;  when,  in  obedience  to  the  Sheriff's  order,  Phin  lodged 
answers,  in  which,  besides  his  pleas  on  the  merits,  he  stated  a  pre- 
liminary objection  to  the  competency  of  the  application,  in  reqwct 
thiat  the  whole  sum  of  L.25 1,000  had  not  been  paid  op,  which,  be 
maintained,  as  a  condition  precedent,  must,  in  terms  of  the  8tli  sec- 
tion, be  complied  with  before  any  of  the  powers  conferred  by  the  sta- 
tute could  be  enforced.  The  Sheriff,  without  disposing  of  this  objec- 
tion, granted  warrant,  on  22d  May,  for  serving  a  jury,  to  meet  on  the 
1st  of  June,  to  ascertain  the  value  of  the  subject;  and,  without  re- 
calling that  interlocutor,  he,  on  the  25th  May,  after  hearing  parties, 
intimated  his  opinion  that  the  preliminary  objection  was  relevant, 
and  allowed  the  respondents  till  the  29th  of  May  to  show  that  the 
full  sum  of  L.25 1,000  had  been  subscribed,  in  terms  of  the  8th  see- 
tion.  Late  in  the  evening  of  that  day  the  subscription  papers,  ap- 
parently completed,  were  lodged  by  the  respondents,  and  the  trial 
was  postp5ned  till  the  5th  of  June.  On  examining  the  subscrip- 
tion lists,  Phin  offered  to  prove  t|^t  a  considerable  proportion  of  the 
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signatures  were  not  by  persons  of  capital  or  respomilnlUy ;  tbat  iJuneiam 
many  of  the  subseribers  were  unknown,  and  that  several  of  those     "^^^v**-^ 
known  were  either  not  possessed  of  real  capital  to  the  amount  of  BrUUne  and 
their  subscriptions,  or  were  in  a  state  of  notour  bankruptcy ;  as.  Others. 
for  example^  Scott  of  Trinity,  who,  thoug^h  bankrupt,  and  his  sub*  ^^^J^e. 
acription  repudiated  by  his  trustee,  was  a  subsortber  for  L.28,0QO. 
There  likewise  appeared  the  nftdae  of  a.  Mr  William  Maekenzie,, 
described  as  residing  at  No.  2.  Hamilton  Place,  Edinburgh,  for 
Li.40,000,  whose  name  had  been  inserted  two  days  before  the  first 
requisition  was  made  to  the  suspender. 

The  Sheriff,  on  31st  May,  repelled  the  preliminary  defence,  and 
found  that  the  respondents  were  entitled  to  proceed  with  the  trial. 
.  In  these  eircumsftances  Phin  presented  a  suspension,  pi:ay]ng  the 
Court  to  interdict  the  company  from  taking  any  steps  under  the 
atatute  against  the  complainer  until  the  condition  in  the  6th  seetion- 
should  be  eomplied  with,  and  maintaining  that  the  46th  aeetion  did 
not  apply  to  the  proceedings  complained  of,  as  the  Sheriff's  juris- 
diction had  not  been  duly  founded. 

The  respondents  objected  to  the  competency  of  the  suspension, 
wdor  the  46th  section,  which  excluded  a  review  of  the  proceed- 
ings, and  that  it  .was  irrelevant  to  inquire  into  the  credit  of  the 
names  on  the  subscription  list. 

.The  Lord  Ordinary  (1st  June  1839)  reported  the  point  to  the. 
Court,  adding  the  following  note: 
Ifote* — «  It  is  maintained  by  the  suspenders  that  the  act  of  .Par*  ^^^^  O""- 

*  liament  relating  to  this  harbour  cannot  be  carried  into  effect,  or  ^^'^  * 

<  the  proceedings  brought  before  the  Sheriff,  until  the  sums  re-* 

*  quired  by  the  act  have  been  subscribed  in  terms  of  the  8th  sec* 

*  tioo,  and  that  the  question,  whether  they  have  beeo  subscribed 
^  or  not,  is  not  one  for  the  cognisance  of  the  Sheriff,  but  ought  to 
^  be  determined  by  the  Supreme  Court.     They  at  the  same  time 

*  seem  to  admit  that  they  ought  not  to  have  stated  their  objections 
^  to  the  Sheriff,  as  the  matter  did  not  fall  under  his  jurisdi^on. 

*  On  the  other  hand,  it  is  maintained  by  the  respondents,  that  the 

<  objection,  that  the  act  has  not  come  into  operation  in  consequence 

*  of  the  lists  not  having  been  duly  subscribed,  is  not  competent  in 

<  the  Court  of  Session,  and  that  no  court  but.  the  Sheriff  has  any 

*  jurisdiction  in  the  matter,  under  the  power  specially  delegated  to 
f  him  by  the  46th  section  of  the  statute. 

.  <  This  question  is  reported  to  the  Court  from  the  importance  of 
f  the  questions  involved  in  it,  and  the  interest  the  partiea  have  thaf 
^  it  should  be  determined  without  .delay.'.  . , 

3o2 
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4  June  1839.        At  advising, 

^^I^V^^  Lord  Gillies, — If  subscription  lists  of  a  public  company  of  this 
Brisbane  and  i^A^u^e  are  to  be  investigated  in  this  way  by  this  Court,  and  if  it 
Others.  be  Competent  thus  to  inquire  into  the  credit  of  the  subscribers. 

Opinion  of      ^''®  greatest  danger  may  result  to  this  commercial   country.     I, 
Court.  A.  B.,  merchant  in  Glasgow  or  Edinburgh,  subscribe  L.1000  for 

a  public  undertaking,  is  it  to  be  listened  to  that  my  subscription  is 
good  for  nothing  ?  Why,  I  do  not  believe  that  if  all  the  subscrip- 
tions in  Great  Britain  were  thns  investigated  that  one-half  of  them 
would  stand  the  test ;  but  after  they  have  been  adhibited,  and  before 
they  have  been  acted  on,  many  of  the  subscribers  become  bankrupt. 
But  it  would  be  of  dreadful  consequence  if  their  credit  was  thus  to 
be  inquired  into.  Here  we  have  a  gentleman  said  to  be  worth 
L.40,000,  but  it  is  said  he  is  merely  a  man  of  straw ;  but  there  is 
no  proof  whatever  that  he  is  not  a  man  of  gold  instead  of  atraw; 
and  if  such  inquiries  were  permitted,  the  public  companies  of  this 
country  might  shut  chequer.  But,  besides  this  view,  I  think  there 
is  here  an  incompetency  of  procedure.  By  the  46th  section  the 
parties  are  ordained  to  give  in  answers  and  objections ;  and  this  the 
suspenders  did,  maintaining  that  the  list  was  not  snflBcient.  This, 
however,  was  overruled  by  the  Sheriff.  1  therefore  think  it  is  cieur, 
under  that  section,  that  these  are  proceedings  which,  by  the  act,' 
are  not  reviewable  by  this  or  any  other  court  I  therefore  think 
that  we  cannot  interfere,  but  must  refuse  the  bill  as  incompetent. 

fjord  Mackenzie, — I  am  very  much  inclined  to  adopt  the  same 
view,  particularly  on  the  first  point  alluded  to  by  Lord  Gillies.  I 
think  there  is  an  impossibility  of  going  into  the  investigation  pro- 
posed ;  and  we  have  no  power  under  the  act.  As  to  the  second 
point,  I  confess  I  have  some  doubts ;  for  if  there  was  no  subscrip- 
tion list  at  all,  I  am  not  quite  clear  that  there  would  not  be  a  right 
of  interference  by  this  Court.  That  is  certainly  not  the  case  here; 
but  the  same  principle  might  perhaps  be  applied  if  the  subscrip- 
tions had  been  of  less  amount  than  what  the  act  has  required.  I 
think  there  is  no  sufficient  ground  for  passing  this  bill  of  suspen- 
sion, as  subscriptions  stand  to  the  amount  required  by  the  statute ; 
and  the  mere  desire,  if  granted,  to  investigate  the  credit  of  the  sub- 
scribers would  be  attended  with  great  danger. 

Lord  Fulkrton, — I  am  very  much  of  the  same  opinion.  If  we 
have  jurisdiction  in  this  matter,  I  am  quite  clear  that  we  cannot 
listen  to  the  notion  of  the  insufficiency  of  the  subscriptions.  This 
is  quite  impossible,  and  there  is  no  ground  for  the  relevancy  of 
it.  The  act  of  Parliament  requires  subscriptions  to  a  certain 
amount,  and  that  the  full  amount  should  be  subscribed  by  a  con- 
tract, binding  the  parties  and  their  heirs,  before  the  powers  of  the  act 
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are  carried  into  execution  ;  and  there  is  here  prima  facie  evidence  4  June  1839. 
that  the  requisites  of  the  act  have  been  complied  with.     But  it  is    ^^^v^^ 
said  the  amount  of  the  subscriptions  is  unreal, — that  there  is  no  Brisbane  and 
real  contract,  but  that  there  is  collusion  and  device.     This,  perhaps,  Others, 
might  have  been  listened  to  formerly,  and  the  insufficiency  of  the  Qplj^j^  ^f 
subscriptions  might  have  been  a  part  of  the  evidence  ;  but  the  notion  Couru 
of  investigadng  now  the  validity  of  these  subscriptions  is  extravagant 
Sut,  independent  of  this  altogether,  I  take  the  same  view  of  the 
other  point  as  Lord  Gillies  and  Lord  Mackenzie.     Here  the  act 
in  a  certain  section  has  ordained  answers  and  objections  to  be  given 
io  ;  and  these  being  discussed,  it  provides,  (his  Lordship  read  the 
concluding  clause  of  the  46th  section.)     In  these  circumstances  the 
suspenders  have  taken  their  course  upon  what  they  considered  a 
sound  view  of  the  statute ;  and  I  think  we  are  precluded  from  re- 
ceiving any  such  application  as  the  present. 

Lord  President — I  have  some  doubts  as  to  Scott.  In  effect 
there  is  no  such  man  in  judicio.  His  trustee  disclaims  him ;  and 
in  this  question  Mr  Ralph  Scott  is  Mr  Alexander  Scott.  Your 
Lordships,  however,  are  of  a  different  opinion. 

The  Covrt  accordingly  refused  the  note,  with  expenses.  Judgment. 

Lord  Ordinary,  Murrmf,  AcU  Dim  ofFac  (Hope,)  P,  RobertBon,  MeinhtilL 

Alk  D.  M^Neia,  A.  M'NeHL        J.  Phin,  S.  S.  C.  and  C.  F.  Davidaim,  W.  S. 
Agents. 

C.  G.  R. 
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(in  the  locality  of  ST  cuthbert's.) 

TciMDs. — Relief. — Superior  and  Vassal.  —  Augmentation. 
— Held  J  I  St  J  That  an  obligation  on  a  superior  in  his  feu-^harterj 
(conveying  the  lands  but  not  the  teinds^J  to  free  and  relieve  his 
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lleriot'n  Hos- 
phal  V.  Pedie. 

Narrative. 


5  June  1839.       Vassal  and  his  successors  ^  from  aU  stipends^  teinds  and  Miker  pii^ 

*  lie  burdens  imposed  or  to  be  imposed  upon  the  said  subfeety  as 

*  teellfor  the  present  as  fir  the  future^  bound  the  superior  in  pag* 
ment  of  all  augmented  stipend  which  should  ever  be  exigible  and 
levied  from  the  said  subject. 

Heldf  2dj  That  a  clause  in  a  feu-^harter,  (comoeying  the  lands  hit 
not  the  teinds^)  which  declared  the  few-duty  and  other  canditwns 
to  be  *for  all  other  burden,  exaction^  question,  demand  or  semdar 

*  service  which  can  anyuMys  be  enacted  or  required  for  the  said 

*  lands,  houses  and  others,*  did  not,  though  the  feu-dtOy  was  equal 
to  the  full  agricultural  value  of  the  subfects  at  the  date  of  the  feu, 
and  although  the  superior,  a  public  hospital,  had,  from  that  date, 
paid  the  stipend,  (being  upwards  of  forty  years,)  without  daumng 
relief  from  the  vassal,  free  the  latter  from  his  liabSity  at  comnum 
law  for  payment  of  his  proportion  of  augmented  stipend, — the 
Court  being  of  option  that  the  superior  had  paid  in  error  of  his 
right,  or  at  least  from  inadvertence. 


Narrative. 


During  the  17th  century  the  lands  of  Broaghton,  including  those 
of  Stockbridge,  SilrermillSy  and  others  in  the  immediate  vicinity  of 
Edinburgh,  and  forming  part  of  the  parish  of  St  Cuthbert's,  were 
acquired  by  the  Governors  of  George  Heriot's  Hospttai,  by  whom 
various  feus  thereof  for  building  were  granted  in  the  course  of  the 
following  century.  In  particular,  the  Hospital,  on  the  5tli  of  Jane 
1727,  feued  out  to  William  Rolland,  gardener,  an  acre  of  ground 
situated  at  Silvermills,  at  a  feu-duty  of  L.3d  Scots,  or  L.  2,  15s. 
sterling,  with  a  composition  of  L.4  Scots,  or  6s.  8d.  sterling,  at  the 
entry  of  each  heir.  Besides  granting  warrandice  from  their  own 
proper  facts,  the  Hospital,  in  this  charter^  bound  and  obliged  them- 
selves and  their  successors  to  free  and  relieve  Rolland  and  bis 
successors  *  froion  all  stipends,  teinds  and  other  public  burdens  im- 
'  posed  or  to  be  imposed  upori  the  said  acre  of  land,  with  the  per^ 

<  tinents  before  written,  as  well  for  the  present  as  for  the  future.' 

On  19th  April  174*2,  the  Hospital  granted  to  John  Ogilvy, 
skinner,  a  feu-charter  of  two  acres  one  rood  and  two  faUs  of  hindf 
situated  near  Stockbridge,  *  paying  therefor  yearly,  the  said  John 
'  Ogilvy  and  his  foresaids,  to  us  and  our  successors  in  office,  feofees 
^  in  trust,  and  Govefnors  aforesaid,  or  to  the  treasurer  of  the  said 

<  Hospital,  for  the  use  and  behoof  thereof,  the  number  and  quan- 
*  tity  of  nine  bolls  of  victual,  whereof  four  bolls  and  a  half  wheat, 

<  and  four  bolls  and  a  half  of  barley,  of  yearly  feu-duty,  accounting 

<  and  rating  the  said  victual  at  the  highest  fiars  for  the  shire  of 

<  Edinburgh,  for  wheat  and  barley  each  year,  and  that  at  the  term 

<  of  MartinmaS}  beginning  the  first  year's  payment  thereof  at  tlie 
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term  of  Martinmat  next  to  come  for  the  year  immediately  prece-  ^  June  1839. 
diog,  at  least  so  soon  as  the  fiars  for  the  shire  of  Edinburgh  are  , 

struck  for  this  instant  crop  and  year  1742,  and  so  forth  yearly  pitaio.  Pedie. 
thereafter,  in  like  manner,  in  all  time  coming/  &c.  *  Providing  ne-  — : 
vertheless,  that  it  shall  not  be  leisome  nor  lawful  to  the  said  John 
Ogiky  or  his  foresaids,  nor  in  their  power,  to  dig  for  coals,  stone, 
sand,  or  any  other  thing  within  the  foresaid  grounds,  nor  to  use 
the  same  any  other  way  than  by  the  ordinary  labour  of  plough  and 
spade,  without  the  express  consent  and  liberty  of  the  GoTcrnors 
of  the  said  Hospital,  had  and  obtained  for  that  effect ;  and  pro* 
viding  also,  that  the  said  John  Ogilvy  and  his  foresaids,  and  all 
others  the  tenants  and  inhabitants  of  the  said  lands,  houses  and 
others  foresaid,  shall  be  holden  and  obliged,  as  we  hereby  hold, 
oblige  and  astrict  them,  in  all  time.coming,  to  the  mills  commonly 
called  the  Canonmills,  to  this  purpose  and  effect,  that  all  the  corns 
and  other  grains  upon  the  said  lands,  which  shall  suffer  fire  and 
water,  shall  be  carried  by  them  to  the  said  mills,  there  to  be  grind* 
ed  for  payment  of  the  multures  and  other  services  used  and  ac- 
customed to  be  paid  and  performed  to  the  said  mills ;  and  that  for 
all  other  burden,  exaction,  question,  demand  or  secular  service 
which  can  anyways  be  exacted  for  the  said  lands,  houses  and 
others  foresaid/ 

In  March  1743,  the  Hospital  feued  out  thirteen  acres  three 
roods  and  thirty>six  falls  of  ground  at  Stockbridge,  besides  certain 
mills  and  other  buildings  which  had  been  erected  thereon,  to  Messrs 
Montgomery,  Finlay  and  Wood,  who,  besides  the  sum  of  L.404 
Sterling,  instantly  advanced,  as  the  price  of  the  buildings,  were  bound 
by  the  charter  to  pay  the  *  respective  feu-duties  following,  To  wit,  the 

*  sum  of  one  hundred  pounds  Scots  money  for  the  said  milns  and 

*  houses,  and  the  number  and  quantity  of  thirty-six  bolls  good  and 

<  sufficient  barley  bear  for  the  said  lands,  accounting  and  rating  the 

<  said  barley  at  the  highest  fiars  for  barley  of  the  shire  of  Edinburgh, 

<  yearly ;  beginning  the  first  year's  payment  of  the  said  respective 

<  fea*duties  at  the  term  of  Martinmas  next  to  come,  for  the  year 

*  immediately  preceding,  and  so  forth  yearly  thereafter  in  all  time 

*  coming,  in  name  of  feu»farm  duty,  or  so  soon  as  the  fiars  for  the 

<  shire  of  Edinburgh  are  struck  yearly ;  and  sicklike  paying  to  us 

<  and  our  foresaids,  or  to  the  treasurer  of  the  said  Hospital,  for  the 

*  use  thereof,  the  sum  of  twenty-five  pounds  Scots  money,  and  tlie 
'  number  of  nine  bolls  barley,  accounting  and  rating  the  same  in 

*  manner  above  mentioned,  in  name  of  composition,  and  over  and 

<  above  the  yearly  feu»duty,  and  that  at  and  against  the  term 
i  of  Martinmas  seventeen   hundred  and  sixty-seven  years;  and 
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5  June  18a».  *  die  like  ftom  and  die  like  number  of  bolls  bariey,  at  die  end  of 
^**^*v^*^    *  each  tweDty-fi^e  yean,  in  all  time  coming,  and  that  as  a  som  or 

piuiVtr/p«Nfie!  ^  ^^^  agreed  upon  to  be  paid  by  die  said  Messrs  Robert  MonC- 

— ;-         *  gomery,  James  Finlay,  and  Thomas  Wood,  and  their  feresudi, 

"     ^^'       *  at  the  re'xive  distances  of  dme  abore  mendoned,  in  lieo  and  plaee 

<  of  all  entries  and  composidons  of  heirs  and  singular  suceesaorB  to 

*  the  lands,  milns,  houses,  and  others  above  specified ;  &e.     And 

<  moreover  providing,  that  it  shall  not  be  leisome  or  lawful  to, 

*  nor  in  the  power  of  the  said  Messrs  Robert  Montgomery,  Janes 

*  Finlay  and  Thomas  Wood,  nor  their  foresaids,  to  dig  for  cool, 
^  stone,  sand,  or  any  other  thing,  in  the  foresaid  grounds,  nor  to 

*  use  the  same  any  other  way  than  by  the  ordinary  labour  of  plough 

*  and  spade,  without  the  express  consent  and  licence  of  the  Gorer- 

*  nors  of  the  said  Hospital,  first  had  and  obtained  for  that  eSect; 

*  and  that  for  all  other  burden,  exaction,  question,  demand,  or 

<  secular  service,  which  can  anyways  be  exacted  or  required  for 

<  the  said  lands,  milns,  houses,  and  others  above  specified.' 

On  4th  June  1781,  the  Hospital  likewise  feued  to  Mrs  Agnes 
Steven  one  acre  and  one  rood  of  ground,  with  the  steading  of  houses 
thereupon,  for  a  present  payment  of  L.45  sterling,  as  the  price  of 
the  houses,  'with  a  yearly  feu-duty  of  seven  bolls  one  firlot  of  bar- 
ley and  one  firlot  of  wheat.     *  As  also  doubling  the  said  feo»daly 

*  the  first  year  of  the  entry  of  each  heir  to  the  one  acre  one  rood 

<  of  ground  above  disponed.     As  also  freeing  and  relieving  us  and 

*  our  successors  in  oifice,  and  the  foresaid  one  acre  one  rood  of 

*  ground,  and  feu-duty  payable  for  the  same,  of  and  from  all  mal- 

*  tures  which  can  be  claimed  forth  thereof,  as  payable  to  any  mill 

*  to  which  the  same  may  have  been  astricted ;  and  these  for  all  other 

*  burden,  exaction,  question,  or  secular  service  which  can  be  any- 

<  ways  exacted  or  required  for  the  lands  and  others  above  mentioned.' 

Some  years  ago  the  objector,  Pedie,  acquired  right  to  the  subjects 
contained  in  these  various  charters,  with  the  exception  of  ten  acrci 
of  the  subject  contained  in  the  charter  of  1 743.  He  afterwards  sold 
or  subfeued  the  whole  of  the  subject  contained  in  the  charter  of  1727, 
to  builders  and  others,  for  payment  of  certain  feu-dudes.  Of  the 
subject  contained  in  the  charter  of  1742  he  subfeued  one-half,  sod 
retained  the  other.  Of  the  pordon  of  the  subject  contained  in  tbe 
charter  of  1743,  which  he  acquired,  he  retained  five  vacant  build- 
ing stances ;  and  he  further  acquired  the  subject  contained  in  tke 
charter  of  1781,  for  the  purpose  of  being  feued  out  for  building. 

In  the  present  process  of  locality  of  the  parish  of  St  Cuthbert'Sj 

certain  questions  of  relief  arose  between  the  Governors  of  the  Hos- 

piial  and  their  vassaU,  Dr  Hamilton,  Sir  Patrick  Walker  and  Pedie, 
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on  wlioee  lands  it  was  proposed  to  allocate  the  augmented  stipend.  5  June  1830. 
Pedie  claimed  to  be  relieved  by  the  Hospital,  his  superiors,  of  this    V^v^^ 
aogmented  stipend.  ?^'\^ 

* 

The  Lord  Ordinary  (Jeffrey)  having  considered  his  objections, 
with  the  answers  for  the  Hospital,  on  12th  November  1834,  ap- 
pointed the  parties  to  lodge  cases,  at  the  same  time  issuing  the  fol- 
lowing note  : 

Note.--^*  The  cttmpeiency  of  giving  effect  to  such  a  claim  of  relief  I^  Ordi- 
as  this,  in  a  process  of  locality^  certainly  appeared  to  be  settled  in  "*^ 
\\\h  case  of  the  Duke  of  lloxburghe  and  Ker,  18th  Jan.  1831, 
subsequently  affirmed  on  appeal.  But  as  the  Lord  Ordinary  un- 
derstands the  judgment  of  the  Court,  in  the  later  case  of  Boyes' 
Trustees  v.  Marshall,  18th  Feb.  1834,  the  authority  of  that  solemn 
decision  appears  to  be  shaken ;  and  though  he  would  not  have 
ordered  cases  on  this  point  alone,  he  thinks  it  right  to  put  it  in 
the  view  of  the  parties. 

*  But  it  is  on  the  general  question  of  the  possibility  of  subjecting 
a  superior  to  payment  of  stipend,  and  especially  of  augmented  sti- 
pend, without  a  special  and  exprexs  clause  in  the  feu-charter,  that 
he  wishes  to  see  a  written  argument  The  inclination  of  his  own 
opinion  is  so  strong  against  such  a  constructive  liability,  that  he 
would  have  at  once  rejected  the  claim  of  the  objector,  but  for  the 
decision  of  the  First  Division  in  the  case  of  Macdonald  v.  Heriot's 
Hospital,  12th  Feb.  1828,  F,  C,  afterwards  affirmed  on  appeal, 
7th  April  1830,  (4  Wilson  8f  Shaw,  la)  In  the  face  of  that  de- 
cision it  seems  difficult  to  reject  the  claim  of  Mr  Pedie.  But 
the  circumstances  are  not  identical,  and  it  may  not  be  too  late  to 
reconsider  the  general  question. 

*  Rol land's  feu  is  in  a  different  situation,  though  the  special  terms 
there  employed  are  rather  against  giving  a  similar  benefit  in  cases 
where  they  do  not  occur. 

*  The  division  of  the  burden  among  the  subfeus  may  be  per- 
plexing ;  but  till  the  general  liability  is  settled,  it  would  be  im- 
proper to  enter  into  that  question.' 

Pedie  argued, — 

\st.  It  is  competent  to  entertain  such  a  question  of  relief  inciden-  Defender's 
tally  in  a  process  of  locality,  which  being  one  concerning  a  compe-  ^^^^ 
tition  of  rights,  every  plea  necessary  for  extricating  the  competition 
may  be  decided ;  Stair,  iv.  35.  1 ;  Carr,  21st  Nov.  1821,  and  18th 
Dec.  1822;  Gourlay,  19th  Dec.  1821 ;  Lockhart,  2d  Dec.  1823; 
Anstnither,  26th  June  1827 ;  Scott,  10th  June  1828 ;  Cuniogham, 
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QthimxlAaB.  8701  Jan.  1629;  Maedooald,  13th  Feb.  1828;  Kerr  «.  Duke  of 

'^'^^Mim^    Moxburglie,  18th  Jan.  1831. 

^ff^Botft"      ^^'  Although,  in  general,  the  vassal  is  bound  in  payment  of  leindt 
— ^  ^        and  stipend,  yet,  from  the  peculiar  nature  of  the  present  contract, 

Pie^*!  .  *      ^^  vassal  cannot  be  held  liable.     The  feu-duty  was  equivalent  to 
tk9^  highest  yearly  agricultural  rent  at  the  date  of  the  respective 
charters,  and  estimated  by  victual,  and  was  substantially  a  perpetual 
tackt  so  that  the  Hospital  were  drawing  the  whole  subject  out  of 
which  these  burdens  were  exigible.     Although  there  is  a  more  spe- 
chA  clause  of  relief  in  the  charter  of  1727  than  in  the  others,  (a 
pi^Mliarity  which  also  existed  in  the  Powderhali  case,)  the  true 
agtreemeot  between  the  parties  was,  that  the  Hospital  should  relieve 
jti^e.  feuars  of  all  teinds  and  stipends.     An  ordinary  superior  drawing 
^i^ber  an  illusory  or  an  inconsiderable  feu-duty  is  not  legally  liable  in 
feejads/sr  stipends,  or  other  public  burdens  for  which  the  vassal  is  liable^ 
»as  hp  enjoys  the  whole  fruits  and  profits  of  the  subject.   The  reverse 
i^Mrhe  law  where  the  superior  draws  the  yearly  value  thereof,  as  in 
U^.cas^  of  landlord  and  tenant,  and  indeed  tacks  and  feus  were  <Hi- 
.gin^lly  very  similar ;  Stair,  ii.  3.  34 ;  Bank,  iu  3.  53 ;  Ro$is  Lee* 
litfTff,  ii.  374.     It  has  been  repeatedly  decided  that  superiors  are 
.liabje:  ex  lege  in  public  burdens,  in  proportion  to  the  value  of  the 
f^U'dttty  paid ;  Feuars  of  Kinross  t?.  Sir  William  Bruce,  Dec.  7. 
I^ISbS^  FowUainhaUy  Mor*  13,071 ;  Treasurer  of  Edinburgh  v,  Feuars 
:«ifjBeroiighmuir,  2dth  Feb..  1696,  FouniainhaU^  Mor.  4188.     This 
pritofiiple  is  more  particularly  applicable  to  teinds  and  stipends. 
These  are  said  to  be  debita  froctuuro.     But  if  the  superior  stipulates 
far  a  full  yearly  rent,  he  substantially  receives  the  fruits  or  free 
value  thereof,  and  just  becomes  the  heritor  or  landlord,  quoad  the 
liability  for  teinds  and  stipends  in  a  question  with  his  tenant  or 
ViSssal — more  especially  w.here  the  superior  draws  his  fen-duty  in 
psoduce,  or  in  the  form  of  a  varying  commutation  for  produce. 
^  .  {1^0  objector  now  pays,  and  must  ever  continue  to  pay,  a  feu-> 
]6luty  equivalent  to  the  full  rent  of  the  subject.     This  feu*duty  so 
^^m  bythe  Hospital  annually,  being  the  full  agricultural  or  teind- 
alM^ii^nt  of  the  ground,  they  are  actually  receiving  the  whole  of 
|b§  sulsject  out  of  which  teinds  and  stipend  are  exigible,  and  are 
tb^elbr^,.  upon  clear  principle,  primarily  and  legally  liable  in  pay- 
mif^i\i  of  the  stipend.     The  opposite  doctrine  might  lead  to  the  most 
iMijms^  |M>nsequences.     Thus,  it  is  not  improbable  that  the  amount 
4(f,)t^^.  present  stipend  attempted  to  be  laid  upon  the  objector  and 
^iture augmentation  will  come  eventually  to  exhaust  the  whole  teind. 
tti  tfci»..way  he  will  exactly  come  to  pay  his  teinds  twice  over  every 

—  yi^^  3  At  l^Ast  such  would  have  been  the  result  of  the  Hospital's 
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pka  had  the  teinda  remained  anvalaed     The  fact  of  the  teinds  ^i^iaam  isao. 
being  valued  furnishes  an  additional  ground,  at  least,  in  equity  for    ^*  s^^"^' 
burdening  the  Hospital,  as  superiors,  with  the  payment  of  the  sti-  |ju?'^  tSsJ! 
pend.     The  Hospital  is  thereby  protected  against  any  indefinite  •■ 

liability  for  teinds  or  stipend ;  and  their  liability  will,  in  general,  be  j^JJ^  ^V*^ 
restricted  to  a  very  small  proportion  of  the  large  feu*duty  drawn  by 
them  from  the  objector. 

Sd,  The  terms  of  the  charters,  the  long-continued  practice,  and  the 
other  circumstances  founded  on  are  sufficient  to  instruct  an  obltga* 
tion  of  relief  on  the  Hospital ;  Macdonald  v.  Heriot's  Hospital,  12th 
Feb«  1828.  The  general  construction  of  the  clauses  in  the  chaiis 
ters,  (which  are  not  mere  clauses  of  style,)  must  be  against  the  Hoe-- 
pital  who  framed  them.  Debent  se  clarius  explicasse.  Not  only 
do  these  clauses  import  an  obligation  of  relief,  but  it  was  expedient 
8o  to  frame  the  contract,  as  the  feus  were  granted  not  to  a  single 
individual,  but  to  an  indefinite  number,  at  different  periods,  and  in 
every  variety  of  quantity ;  so  that,  if  each  feuar  had  to  pay  a  pro- 
portion of  stipend,  a  new  division  and  calculation  would  have  been 
requisite  on  the  granting  of  every  new  feu.  And  as  the  stipend  was 
liable  to  augmentation,  it  would  also  to  a  certainty  happen,  that 
before  other  feus  came  to  be  given  off,  the  original  cumulo  stipend 
might  or  would  be  increased  either  in  a  greater  or  less  degree.  In 
'Contracting  as  to  these  feus,  therefore,  neither  the  former  principle 
of  division  of  the  stipend,  nor  the  former  rate  of  feu-duty,  would 
be  suitable.  The  charters  are  firamed  agreeably  to  these  consider 
rations.  The  general  nature  of  the  contract,  and  especially  the 
amount  of  feu*duty,  were  sufficient  to  create  a  legal  obligation  upon 
the  Hospital,  supposing  any  question  could  even  have  been  antici- 
pated. But  no  dispute  on  this  point  could  then  possibly  be  fore* 
seen.  The  Hospital  were  at  the  time  paying  the  stipends  for  the 
lands,  and  they  were,  under  the  arrangements,  supposed  just  to  con* 
tinue  to  do  so.  The  conduct  of  parties  at  or  about  the  period  of 
completing  the  contract  is  most  material,  as  furnishing  evidence  of 
its  real  signification.  The  Hospital  made  no  attempt  to  burden  the 
vassal  with  the  payment,  but  continued  contentedly  to  pay  the  sti- 
pend. This  cannot  be  ascribed  to  any  other  reason  or  motive  save 
this,  that  the  Hospital  paid  the  stipend  because  it  was  agreed  and 
understood  that  they  were  to  bear  that  burden.  •  Even  if  the  Hospital 
had  fiUlen  into  an  error  in  the  outset,  it  is  incredible  that  they  should 
have  remained  in  error  during  a  whole  century.  They  had  numerous 
and  iimple  opportunities  of  discovering  the  supposed  error,  not  only 
at  the  time  when  they  were  granting  the  different  charters,  but  again 
in  the  processes  of  locality  :  at  all  these  times  the  attention  of  the 
managers  or  their  agents  was  called  to  the  liability  for  stipend. 
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Defender*! 

PleAB. 


5  June  1839.  When  the  Hospital  actually  intended  to  lay  this  burden  upon  tLe 
H^r^llOT-  ^'^^^'  ^'^^y  thought  it  necessary  to  insert  a  special  clause  to  that 
piui  V.  Pedie.  effect ;  thus  showing  most  satisfactorily,  that  when  no  such  clause 
was  inserted,  the  agreement  was,  that  the  Hospital  should  pay  the 
stipends.  In  the  last  prior  locality,  (1805,)  this  subject  was  ac- 
tually discussed,  or  at  least  brought  under  the  notice  of  the  Hospi- 
tal in  the  pleadings  by  the  common  agent  acting  for  the  general  be- 
hoof, and  of  course  for  the  Hospital  in  the  prooess.  That  common 
functionary  distinctly  announced  in  his  pleadings,  put  upon  the  re- 
cord, and  of  course  seen  and  presumed  to  have  been  read  by  all  die 
parties  to  the  process,  that  the  Hospital  were  bound  to  reliere  the 
feuars  of  the  stipends.  The  Hospital  unequivocally  acquiesced  io 
this  statement,  allowing  not  only  the  former  stipend  to  remain  wholly 
localled  upon  them,  but  also  agreeing  that  they  should  be  assessed 
with  the  whole  new  stipend,  all  of  which  they  continued  to  pay  for 
a  farther  period  of  at  least  twenty  years,  without  a  murmur  or  ob- 
jection. 

Usage  in  a  matter  of  this  kind  is  always  admitted  as  the  best  in* 
terpreter,  and  that  usage,  too,  composed  of  the  acts  of  the  parties 
themselves.  Very  great  reliance  is  to  be  placed  on  the  conduct  of 
parties  as  explaining  the  true  nature  of  their  agreement.  The 
competency  of  such  explanatory  evidence  was  recognised  in  tbe 
case  of  Col.  Macdonald.  This  question  cannot  be  considered  as 
open.  It  is  decided,  and  that,  too,  in  the  most  authoritative  manner, 
by  the  judgment  in  the  case  with  Col.  Macdonald.  That  was  a 
decision  in  this  very  process  of  locality,  upon  the  same  titles  and 
species  facti,  proceeding  on  the  very  same  media :  the  case  was 
fully  discussed — the  judgment  in  this  Court  was  unanimous — and 
affirmed  by  the  court  of  last  resort.  In  fine,  if  any  judgment  can 
b^  regarded  as  a  precedent  for  another,  the  case  of  Macdonald  most 
rule  this ;  and  if  such  a  judgment  as  was  there  pronounced  is  not 
to  decide  a  point,  it  does  not  seem  clear  there  b  any  decisional  au- 
thority in  our  law. 


Punuen* 
Pleai. 


The  Hospital  argued^ — 

1^^,  If  Pedie  be  entitled  to  any  personal  claim  of  relief  agaioM 
the  Hospital,  he  must  make  that  claim  in  a  separate  process,  and 
cannot  competently  graft  such  a  discussion  upon  a  process  of  loca* 
lity.  Where  not  objected  to,  the  Court  have  so  far  indulged  par- 
ties, as  to  allow  such  cases  to  be  tried  in  this  form.  But  where- 
ever  this  has  been  objected  to  by  either  party,  it  has  been  held  that 
the  question  of  relief  cannot  be  discussed  in  the  process  of  loeality» 
as  not  being  in  its  own  nature  adapted  to  the  trial  of  any  such  ques- 
tion; Boyes'  Trustees  v.  Marshall,  19th  Feb.  1834,  F.  C.    The 
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Hospital  have  an  obvious  interest  in  insisting  that  this  question  shall  5  June  1939/ 
be  discussed,  not  incidentally  in  the  course  of  a  process  of  locality,  ^^^"y^^ii 
but  in  the  most  regular  and  solemn  mode  of  which  the  forms  of  the  p,-^!^.  pediei' 

Court  admit,  as  it  now  appears  that  this  is  to  be  made  a  great  ge-      ^     r  { 

neral  question  with  all  their  feuars,  and  of  course  it  is  very  desirable  p"™*"  ^ 
for  all  patties  that  it  should  be  settled  in  a  regular  process  of  relief. 
To  raise  the  question  of  relief,  the  share  of  stipend  corresponding 
to  the  respective  lauds  ought  first  to  be  allocated ;  and  then  the 
question  of  relief  may  competently  be  raised.  But,  strictly  speak- 
ing, till  the  allocation  is  made,  there  can  be  no  qoetftion  of  relief. 

2dj  Where  a  superior  feus  out  lands,  whether  with  or  without  the 
teinds,  the  vassal  is  bound  to  bear  all  the  burdens  which  naturally 
attach  to  these  lands  or  teinds,  unless  the  superior  has  under- 
taken a  personal  obligation  to  relieve  the  vassal  of  any  of  these  bur- 
dens. The  vassal  is  still  liable,  even  in  that  case,  in  the  first  in- 
stance, for  the  burdens  from  which  the  superior  has  personally  en- 
gaged to  relieve  him ;  and  he  has  merely  his  claim  of  relief  against 
the  superior,  under  his  personal  obligation.  Such  claims  of  relief 
are  not  to  be  reared  up  by  inference  or  presumption.  No  superior 
in  an  onerous  feu- contract  ever  conveyed  his  lands  for  less  than  the 
agricultural  value  at  the  time ;  but  this  fact  does  not  affect  the  legal 
construction  of  the  contract,  or  entitle  the  vassal  to  demand  relief 
from  the  superior  of  those  burdens,  as  payment  of  stipend,  which 
naturally  attach  to  the  lands  or  teinds.  A  superior  could  have  no 
motive  whatever  for  entering  into  the  feu-contract,  and  alienating  the 
landain  perpetuity,  unless  he  were  to  draw  at  least  as  much  for  them 
as  he  could  do  by  letting  them  in  lease  to  a  tenant.  And  therefore 
it  may  be  assumed  as  a  feu^t,  that,  in  every  case  of  feu-contract, 
the  feu-duty,  or  the  price,  is  at  least  equal  to  the  full  agricultural 
value  of  the  lands  at  the  date  of  the  contract.  There  can  be  no 
«iXception  to  this  rule,  unless  in  those  cases  where  the  superior  has 
made  a  donation  to  the  vassal  of  a  part  of  his  rights.  But  as  this 
rarely  happens,  the  general  rule  in  Scotland,  and  in  every  country 
where  a  feu-contract  is  known,  must  be,  that  the  stipulated  feu-duty 
or  price  must  be  fully  equal  to  the  agricultural  value  of  the  lands. 
The  truth  is,  it  is  generally  much  larger ;  and  it  is  solely  the  induce- 
ment of  getting  a  larger  sum,  by  way  of  feu-duty,  than  could  be 
derived  from^  the  lands,  if  let  on  lease,  or  cultivated  by  the  owner, 
which  produces  the  feu-contract  and  the  permanent  alienation  of 
the  property.  And  it  cannot,  therefore,  be  doubted,  in  regard  to 
every  feu-contract,  that  the^  stipulated  feu-duty  or  price  is  at  least 
equal  to  the  agricultural  value  of  the  lands  at  the  time  of  the  con-t 
tract.  The  fact  of  the  feu-duty,  then,  being  equal  to  the  full  agri- 
cultural value  of  the  lands  at  the  time  they  were  feued,  affords  no 
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5  Jmie  leM.  kgal  ground  of  relief.     If  it  were  otherwise,  tocb  a  claim  woqM  be 
\f!^J  equally  competent  to  every  Tassal  io  any  part  of  SootlaDcl,  as  tke 

'b,  P^die4  pv^sumption  ia,  that  every  superior  feus  his  land  wkh  a  view  to  pro* 


fit.  Besides,  Pedie's  argument  on  this  head  seems  foooded  opoa 
Fi^  <  t  ^  'feUacy,  by  assuming  that  the  Hospital  feued  out  both  hiodi 
and  teinds.  They  merely  feued  the  lands,  consequently  the  fei« 
duties  were  only  for  what  was  conveyed.  The  teinds  did  not  be- 
long to  the  Hospital,  but  were  a  separate  estate  from  the  lamk. 
Stipend  is  a  burden  incident  to  the  dominium  utile,  and  not  to  tbe 
superiority  of  the  lands ;  so  that,  to  free  the  former  of  that  burden 
and  to  lay  it  upon  the  latter,  an  express  agreement  is  necessary,  sod 
as  eannot  admit  of  any  other  interpretation ;  Alexander  o.  Dimda^ 
Mi'June  1812,  F.  C.  In  a  question  with  the  ministers,  Pedie  ooaU 
inU^e  no  defence  against  paying  whatever  stipend  can  be  legally 
diaiased  in  respect  of  his  lands. 

*ddf  In  all  the  feu-charters,  excepting  that  of  17279  no  obl^tisa 
wbMf  ver  is  undertaken  by  the  Hospital  in  relation  to  tbe  stipend 
or^tbinds,  the  burden  of  which  remains  where  it  was  laid  by  the 
ootiittion  law.     The  Hospital  did  not  in  any  of  them  convey  tbe 
taiads,  which,  indeed,  they  could  not  do,  as  they  bad  no  right  tbere- 
td'tbemselves.     These  charters  contain  the  usual  clause  of  style, 
dMrlfeiring  the  stipulated  feu-duties  to  be  *  in  full  of  every  other  bor« 
*  den,  exaction  or  secular  service,  which  the  superiors  could  claia 
^  from  the  vassals;'  but  they  leave  the  burdens  of  stipends,  teinds,  &e. 
ofi'lblf*  footing  on  which  they  are  placed  by  tbe  common  law.    Tbe 
feuars  are  not  entitled  to  found  upon  the  practice  of  the  HospitsI, 
II' tu  ^'"  tJnUn^tig  the  stipend  in  times  pastas  relieving  them  for  the  future. 
TVe  fkct  is,  that  till  comparatively  a  recent  period,  the  whole  sci- 
p^llU^f)aid  by  the  Hospital  for  the  lands  of  Broughton  was  of  no 
g^^kl'abiount,  and  it  would  have  been  troublesome,  upon  each  small 
fgtt  tiehig  granted,  to  have  apportioned  the  stipend  upon  it  wbicb 
it  was  liable  to  pay.    According  to  tbe  former  locality,  all  the  sti- 
p^fM^jiayable  by  the  lands  of  Broughton  was  assessed  upon  the  Hos- 
pi)tftil,'aiid  the  small  fractional  sums  which  might  have  been  demand- 
edft'(M  each  feuar,  in  relief  of  the  Hospital,  were  very  ineonside^ 
abte,'^and  were  probably  never  reported  to  tbe  treasurer,  or  at  lesrt 
were  overlooked  by  him.    The  omission  to  collect  the  portion  of 
stipend  payable  by  the  feuars  arose  from  mere  carelessnesa  and  in- 
siAv^tence  on  the  part  of  a  fluctuating  body  like  tbe  GovemoiSi 
(iMdy^'of  whom  are  changed  from  year  to  year,)  and  from  no  in- 
t^btJon,  for  less  from  any  obligation,  to  relieve  the  feuara.    Tbis 
it'evfAittt  from  the  fact,  that  the  same  practice  was  observed  wilb 
I'^M^llo  those  feuars  who  were  expressly  taken  bound  to  pay  s 
rtiteklbl^  proportion  of  the  stipend  and  other  public  burdens.    Tbe 


J.  A 


J 


No.  126.  COURT  OF  SESSION.  959 

fact  of  the  feu-duty  being  equal  to  the  rent  cannot  have  a  greater  5  Jtmejiasd^ 
effect  than  an  express  obligation  to  relieve  from  the  payment  of  sti-     ^^v^^ 
pend;  and  it  is  settled  lav,  that  such  an  obligation  would  merely  piuti^.  p^^ 
relieve  from  the  stipend  payable  at  the  time,  but  will  not  afford  re*      — ^*    • 
lief  against  future  augmentations ;  see  Alexander,  at  supra.     RoU  p"^^,^* 
land's  feu  contuns  a  clause  of  relief  similar  to  that  in  Alexander's ; 
and  it  was  there  held,  that  as  it  did  not  expressly  make  mention  of  aug* 
mented  stipend,  it  did  not  include  an  obligation  of  relief  from  aug- 
mentations.    The  case  of  Macdonald  was  decided  on  its  own  8pe«» 
cialties,  and  therefore  it  cannot  with  propriety  be  quoted  as  an  au- 
thority in  any  other  case ;  and,  at  any  rate,  being  a  single  decision, 
and  apparently  opposed  to  all  former  authority  and  principle,  it 
cannot  be  held  as  a  precedent  sufficient  to  overturn  the  established 
rules  of  law  applicable  to  such  a  case  as  the  present     As  to  the 
supposed  intention  of  the  Hospital  to  undertake  the  obligation  of 
relief,  there  is  no  ground  whatever  for  any  such  statement.     On 
the  contrary,  in  a  variety  of  charters  granted  by  the  Hospital,  of  parts 
of  the  lands  in  question,  the  vassals  are  expressly  .taken  bound  to 
relieve  the  Hospital  of  the  stipend  exigible  from  the  lands  feued  to 
them.     In  other  cases,  and  these  generally  very  small  feus,  the 
Hospital  expressly  undertook  to  relieve  the  vassals  of  the  stipend* 
But  in  regard  to  the  great  majority  of  feus,  the  matter  was  left  to 
the  regulation  of  the  common  law. 

The  Lord  Ordinary,  (Cockbum,)  on  14th  June  1836,  pronounced 
the  following  interlocutor: 

*  The  Lord  Ordinary  having  advised  the  revised  case  for  Mr  Lord  Ordi. 
Pedie,  the  revised  case  for  Sir  Patrick  Walker  and   for  Dr  "^^,|°**'" 
Hamilton,  together  with  the  revised  cases  for  Heriot's  Hospital, 
makes  avisandum  therewith  to  the  First  Division  of  the  Court» 
and  appoints  the  cases  to  be  printed  and  boxed  in  ten  days  from 
this  date.' 

Note. — <  The  Lord  Ordinary  reports  this  case,  in  consequence  Note. 
of  the  inconsistent  statements  made  by  the  parties  as  to  what  the 
Court  meant  in  certain  recent  decisions,  and  of  the  doubts  express* 
ed  by  the  last  Lord  Ordinary  before  whom  the  question  origi- 
nally depended,  and  by  whom  the  cases  were  ordered.' 

When  the  case  was  first  put  out  for  advising,  their  Lordships  of 
the  First  Division  appointed  (17th  January  1837)  the  Hospiul 
to  lodge  a  minute,  *  stating  to  whom  the  titularity  of  the  teinds  in 
<  question  belongs.'     In  obedience  to  this  order  the  Hospital  stated, 

L  €(f  the  tihilariiy  of  the  parish. — Previous  to  the  Reformation 
all  the  teinds  of  the  parish  of  St  Cuthbert's  belonged  to  the  Abbacy 


' 


ilft  TeiftTn? frt* rah^ra  td™S  Ebwroipf,  Be  BimUtf^SkpfSmft\ 

his  Lordship  sold  t«?-f^iW*tdHe*t8^m'4!ft«t'iK  WtF^, 
Dnvalo  nDmnre  ? Vm?M?  uiAfositidiril  Iftracrretf  in Vii?9rWnirartbe 


Bishopricic  of  Edinburgh ;  and^Vftfti^^ftlMmft^ 

Sco^landy  they  reverted  to  the  Crown,  which  therebv  becaxn^^nd 

rtflf  TSfiraSSJ  THwrar^iW  rolPlwflSsJ  to 

fflffyrffllCTtProcfinrft  TO  bB^aBlJft" 

A!%s><^»nWii^fMi^.d(i^Bfit^y<L<u?a<inb^t^fte 


skiauL.'vcdudi  Jfidi  Aiftaay  i  norvin)*^  jgrfitiJoi^ wjTOt^  ftfl^rflkbiiMsiiODatfi 
cofninoiragenty  tuulKr  ttiBtnCfTe  nterrnls  or  Tut?  IfliniB  or  riroCig'UUm  mm 

L4>i#ifi«ij^8onBikis'i  till  mdtasR^w  a^  tiMs  ^^^e^sai^^k 

whole  of  these  bnds.  '^^  •"'^  ^ 

3.  Q^tfw  titttlarittf  of  the  lands  of  BrougtUanubehmgim  to  Dr 

mtJoWjfiMMfMo  ;gaiwolloi  sdl  moii  nssqqs  aioqsq  sasdl  lo  noquu 

»T  f:  .yIx  .jo/ 
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mid  dgddflaJB  tMiloaJity»  hdd  to  be  p»n  of  Uiote  wMch  belonged  J 

to  ibe  Bbbop  of  EdinbaigL    Sir  Petridc  Walker  bee  en  beriteUe  ^^^^^  ^^ 

right  to  tbe  ceinde  of  all  bte  buub  of  Coat%  except  tbe  portion  of  p|^^/p^^ 

Eaiter  WhitohoiHe  belonging  to  bin*    He  ie  therefore  bit  «wn 

titnbir»  with  diet  exeepiion,  ibe  Crown  being  Utdar  of  tbe  toinds 

of  Eaeter  Whiteboocet  in  terme  of  said  dedtion. 

Thereaftert  (on  19th  Bfay  1887,)  <  in  retpeet  tbe  partiee  do  not 
*  nqm  insist  in  tbe  preliminary  objeetioo  to  tbe  ooopeteney  of  trying 
<  tbe  qyettion  in  tbe  loeality/  tbe  Coart  repelled  the  same,  and  on 
Stb  June  follow90g»  remittod  for  tbe  opinion  of  tbe  whole  Jadgee 
j^  the  remaining  points  of  tbe  eause* 

Tbe  ooQSuked  Judges  thereafter  returned  the  following  ofunion :  ^^^j^^ 
Am  we  have  ascertained  from  the  Judges  of  the  First  DiyisioOf  judgo. 
that  in  deciding  tbe  case  of  Macdonald  against  Heriotfs  Hoepityt 
12tb  February  1828^  they  did  not  mean  to  alter  or  affect  the  gene- 
i«l  rule  of  laWf  that  stipend  is  a  burden  incident  to  the  dominium 
utlley  and  not  to  the  superiority  of  brnds,  and  that  they  proceeded 
on  tbe  ppe^ties  in  that  case;  we  are  denrous,  before  giring  any 
opinion  in  the  present  case,  of  seeing  the  spedal  &cts  more  dKs- 
tinctly  stated  and  brought  before  us,  which  are  noticed  at  p.  15* 
.  of  the  case  for  Mr  Pedie,  that  in  the  locality  1805,  the  Hospital 
acquiesced  in  the  statement  of  the  common  agent,  that  they  were 
bound  to  reliere  their  feuars  of  the  payment  of  stipend,  and  allowed 
not  only  the  former  stipend  to  be  wholly  localled  upon  them,  but  also 
agreed,  that  they  should  be  assessed  with  the  whole  new  stipend,  a|t 
.  of  which  they  hare  since  paid  accordingly*    We  are  of  opinion,  that 
an  order  should  be  made  on  Mr  Pedie  to  give  in  a  condesoendenoe 
of  these  iacts,  with  the  passages  in  the  pleadings  on  whic^  he 
founds  in  support  of  them,  and  stating  the  lands  to  which  ^ey 
•re  applicable,  whether  the  whole  hinds  of  the  Hospital,  the  barony 
qt  Broogbton*  or  only  particular  portions  thereof  and  that  thejloe- 
.jj^tal  should  answer  said  condescendence*     When  these  Acts  are 
as^rtaiifedt  we  shall  then  be  in  a  conditioii  to  resume  eonsideralipon 
oftbbicaie. 


On  4tb  July  1887»  the  Lords  of  the  First  Division  aecordingly; 
iq^pnP^d  Pedie  to  give  in  a  condescendence  of  the  fiiets  as  required 
.^.  tbf  nbeve  opinion,  and  the  Hospital  to  answer  the  same.  The 
import  of  these  papers  appears  from  the  following  opinions,  which^  oq 
the  /oam^b^ing  r^tmoamittetd  to  tbe  consulted  Judges,  were  retomed : 
.  Jj^ii  M^juf/fn,  and  JffrdFuUariinu~-MT  Pedie  has  acquired  rigbf 
^  jprogi^  ^  ^<Mir  fipn-rigbts  granted  by  the  Hospital  as 'superior^ 
TJ^f  fint  im  granted  to  Mr  WiUi^  Rolland,  on  5th  June  1723, 
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DECISIONS^  CTF  THE  «iftb.«k. 

A«teM>IBto.  for 'the  yeafly  fea-duly  of  LJ3d  SaotA.    'Syitfasti.fiftiiclidilt^^ 

l^^T^i^'T^  'Gav«eiMifft  itte  bound  to  meUere.  tkb  raBsal  land' his  4HittcMK6i^'^fin 

,pital  o,  p«di«.  *  all  itHpendgf  teind%  and  <ithkr-  poMic  buydgatfianbuaeilimfc-^lirfc 

^jTT^   -     '^  taijMWfif  upoB  ibe  said  aere  of  lakfd/  .  .^  '    r  .:?/r.;fh /Mub 

Cof^wOtod      *     The)<ilext  feu'^ebarteri  dated  10th  Apnl  l?4d,  JBivf>^faiiwl 

^^^f^  '         rood  and  2  falls  of  groattd,  and  tbe  fcu-duty  ia  0  bolUlrfl  i^toU, 

-nifith'a  probtbitiMi  against  dig^ging  for  onair  ■arfrondiusiDg^iChe  Ua^ 

vitt  aay.  othar  way  than  by  the  ordinanry  kbour-l^f.filodgiicBtnil  ^frik, 

]iinotherfiea«aharter,  in  March  1743,  relates  Horid  acresiftcnds 

"wnd  86  falk  of  groaad^  whh  mills  and  buUdingil  thfereanj^  cEfefldn 

L.404  paid  at  the  date  of  the  charter,  the  yearly  feu-dutylii^M 

bolls  of  bartey  and  L.lOO  Scots.  .  .       .  j      :,'>;'  <..'ir 

\  :    Tfae  last  feu^ohartef,  dated  4di  Jane  178U  g?M^  totthe  ¥«Hkl 

1  aere  and  I  food  of  iand^  at  a  feu-darty  of  7  boils  I  iirlkilM>^M|iBy 

4nid  1  fir  lot  of  wheat,  iMsides  L.4S  paid  at  iheifateof  theuahaiaK 

In  Botie  of  these  three  last  fci^-charters  is  tberd  •any  ncilteflsf 

teincb  ot  stipends;  batifae  4ea»diity  and  other  eoadidnMi'flre'Ml- 

elared  to  he  *  for  all  other  burden,  exaction,  questuMl,  deac^E^aS^fif 

'aecular  service,  whkh  can  anyways  be  exacted  or*re<|U^llr 

<  the.said  lands  and  others  above  specified/  ,.-f  {*^J 

Mr  Pedie  does  not  dispute  the  general  doctrine  o^  fauh^  4it 

;teinds^  and  of  course  stipend,  is  a  harden  incident  to  the  do^liaiili 

utile,  and  not  to  the «aperiortty  df  the  lands;  s6  tlifeit.tO''freerliK 

former  of  that  burden,  and  Urhy  it  Upon  the  latter,  there  roosl'irfgib 

lezpieas  wianifaigaDUS  agreement  to  that  effect,  and  that  tha^idiai? 

josiqnoted'is  not  soAcient  for  this  pufpose ;  but  he.  ai^gutei^^ 

:thliena  isiivliaftis  «quiinalent  to  such  an  express  agrwiBJ  itfrihblte 

:Oiit|iDei  of  ther)eonlcaBtflnid  conduct  of  the  parties^  aantoiAaia^t 

this  was  tfrwoodtliMatif  dse  feai>rigbta  r'Ji^d  he  siipportsitliisij|iaidilqF 

.ftC|rflrfgrilb  tbe  jcasfe  of  iMaodonald  of  {^owdetfcaliy  ]Sllrj8eba9B8& 

?  nfeuakcbatetamjeshe  founds  upon^  aa  infoninnfa  olaioDaiitfbf 

Mda  phufoasnt  of  sti(icnil,<iivhere  there  is  no  cltinse  totthatf  dheiih 

^toifea^araers^  are^eset  ftn^  That  the  stipulated  feuiabliylWB 

re^naLloihe  full  «griCttltdral  value  bf  the  lahda  irttbo  tiiidJsdBtf 

were  ongiaallyiened,  from  which  it  is  inferred  diatthitflNCiflidiy 

implica  an  obl^;ation  on  the  superiors  to  relieve  tbe  ivaasdnfriM  all 

i^ili^ndaiaod  biitfdefaa «x%^le  from  the  lands  fetfMl     /-J* '4'  i  vcA: 

'■    l>]o«,'  it(ss  notitated  in  any  of  the  «hartttt  the(^4mi6iilllaqnli 

-tka full rewt^ the  knds^  ileris  any  evideneeof  ttda  atateaUiittfAl^ 

.'duded  or  offered.     Bot  even  if  it  were  so,  thriSi|lo>re  woiildflriMJi^ 

:  Mficieiitf5vitbout  an- express  eliuie  cf  isoafe  fUndiaioiiilfefeWW- 

<df»sing<lo  great  a  chaogeMa  the  relaii te ■  rigbta xrf imfc siea ItaJltai- 

sak    In  ]«rlitb^  'in  >efdry  dnertaa  cmttmct  6f'foa,^itte'f»fi«arfaid|iir 

,  Ilia  fca*dbty  atipulaAed  may  be  supposed  t6  be  iMlyvifqifadlJ  Iti  ife 
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ag^ijcultailfmlLtttliie  or  the  lands  Ktthe  lime.     Nayv  it^ina^ibetotl- 
.■ntled  (bat  it  is  generally  §preater,  at  least  in.  peac»abt&^awAkttpfe*J^?y 
viiig  times;  fas  the  superior  would  have  no  motive  for  em^vABglw/iOudg^  ^  ^^ 
a  feu-contraety  and  alienating  the  laads  in -petpetniii^ 'ualcijMVhe      '"^"^ 
wera  to  derive  some  inmecKaCe  adTantage  bcfyoait  wkalxherfaould  c^AHibft^^ 
do'bjr  letting  them  in  lease  to  a  tenani;  and  16  the''ftcut>iflat)pova9  Judg^^^^ 
cakdated  on  the  principle  that  the  feuar  waa  (»  pay'oa^bui^aNe^ 
ysnd  it  for  the  landsi  either  to  the  soperior,  oir  thv  palUic,{w  lie 
minister,  it  would  have  been  nalureU  andaSnU'eveolffiidtmalbent 
on  tbe  feuar  to  have  a  claase  to  thsit  elFdcl  iaser'ted-  fat  htettmt'* 

right  :  •   •  .    ;.i     I  4  0i*,J[  . 

The  second  cireumstance  founded  on  is  the  Madniit<«F  ithel^|idt'« 
SieSf  as  the  Hospital  have  paid  tbe  sttpetidfram  theddtaMdf  tlsdYeu- 
i%ht6y  without  elaimiog  relief  till  now  from  the  vassals^-  .'^.Thvial]* 
awer  we  think  is  satisfactory,  that  tiiis  baa  arisen,  eMci^  bimca, 
mistake  in  holding,  previous  to  the  locality  1 6(l&,  tlmttbe  Utspi- 
ftaPs  heritable  right  applied  to  these  teinds,  (see  Minute,  Ist^Mmsdh 
1887,)  or  at  least  from  inadvertence  on  die  part  of  the  nanagerslaf 
shis  great  institution,  and  not  by  any  means  from  the  notioo  that 
they  had  obliged  themselves  to  do  so ;  far  it  appears  that  the'sttrie 
was  the  practice  even  with  regard  to  those  fenars  who  wasejex- 
.  pveesly  tidien  bound  to  pay  a  rateable  poportioo  of  stipeadrissld 
ether  pubtio  burdens.  Tbe  truth  seenn  to  be,  that  w^enrthfi  bu^* 
rights  were  granted,  the  stipend  assessed  upon  the  lands  of  BrDOjl^ 
Sod  was> ofi no  gteat  amount,  and  the  snmll  frantianei.fartBav^^deh 
Bsight  have  been  daimed  from  each  feaar  were:  very  •DobaridersMe,* 
and  had  been  oveiloobsd;  but  this  alone  will.not  cbaadtote  mn'itia* 
piy  anobligataon  of  relief  where  none  baa  enteiedinlathle  fcuHai^ti^ 
although  it  oBy  prsieet  froao:  any  claim  Cor  bygoae. years.  ...•*  "/f.f 
^  The'tUrd  "circumsSanee'is,  thiu  i»  a  fscmer  laealM^  tbe  ^Eiesphal 
aoqaiasoad  in  tbe  statement  of  the  eommon  agent,  idntr'tiiBtiUspi* 
talrwas  bound  to  relieve  their  fenars  of  payment  of  atiipei;ifc|  niWb 
nailed. ler the  evident  of  tUs  averment;  and  haflMg> jWwo^srit^ 
Shored  tbe  eondesoendenee  given  in  by  Mr  Pedie,  (9th  JBc|ltbn{»er 
JBft7,)  with  the  answers  by  the  Hospital,  we  are  aatifi&edibatdtose 
'iaaaaotih  aeqaieseanoe  on  the  paort-of  tbe>Hospi^sunea»tii{9BSt 
their  rights.  When  the  augmented  StipeDd'.of  Iflfll  umsilnni^lftl 
«pwihe  lands,  still  their  own  prepertyv  tkia  trelieirmgc  tlmdSras- 
eftlft'  tUa  was  ohallenged  by  a  redaetiea,,  iniS^Udkltheyowiitd  aris^ 

jsbsrfaU  :   •  .     '  .boiotfo  lo  booiiJy 

urxWe ihBrefor4:<BtoQ0ft see , that 'diere  are  my  spnniilKralinriii|Mil 
4a4be /three  Jaltei^  feii^r%hts  wbiidi.naw'bcis^gdbo  Msi|esUcg(iJiMi 
idi^liagiflUies  this,  eascr  from  the  eadmary  tOMoof 'fSQ|teii#rfilid  ias- 
ail  aa  tb  ppymMr  of^stipetidf  .n^eilthena  Bsiab<elMi8erfih.lU  Ua^ 
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d|pe4fiigauid^ttab4tHMM^Mt:9|itd^  tU^C^tfcnmiit^ 

^stabliihed.     We  think  it  unnecessary  iO'l^^^kotf  ^ptodob  %itf  4tal 

tttj^iSriMa  teeflOflw()$tiS0io|«M4i^fiMi4f^ 
»atJfetbb.%ittafet«biftii»Iifchd6lAMy^ 

^ilt^it»MAfie«bi(^if|dtftos3fit(iU>inoii^^  Miiribfc 

jM^flie^f  d(4(Mlng9<#i»iUi«nB  <ifii<lrlipl  lam  «hil^b#i»  •Sqiiilris'* 
MW^^IftitNit  dlfan^  imiirlt^li  ttfHtfiti  «MiHK  ml^aiii  ;Mir  ilwiifnn 
%H§M  ^  iSitimtigb  e^i  J«M^eM^Jltdit^tdoUbt&dAiiiMo« 
{{reMfitetfp^^dMr  «iiteilfikt;itrettBpaMBrt>(ftthU?i^ 
fmMii^eb^iMlAt'MnU^iimiii  mrnMtbe^nammimnmmiifmhi^ 
8«ddMiq*{iip4fed<telfM|eMb.  fl<I  immoigtBMti^aMim^t^hm 

o^^iM  4tfit^  iMteti^fltVti^dudpiiiiitVfiiillJbiUMA^ 

involving  general  principles,  and  having  been  longbfeUeloii|HH0tt 
onerous  transMMw  9 /IJIltttsiife^a^^MWK  iHJis^vimkt^YtMmlM 
was  affirmed  in  the  Hoose  of  Lords,  is  no  doubt  an  embarrasBiitg 
Mnsideration.    But,  especi^fti  hptligiatditeMotiqn|iMijp4wii(l^ 

lll^s^ld&tl^  a)lfi4«Mti4iaftaodtel««Ri|hril 

4Bi^^»edofliii<tff  ^udgimM  ilfkmieilCiUe9iilh  pU^Mlri4iieWMll 
itMnl  CfitU^HMl»e9|lf  &6i«M^9#M«sUliOoMlMijjp)iii^^ 
that  hi^h  tribunal  itself.     In  the  caMVf^M^MMlluiiPtbliWfavMq^ 

%dt{tt<^0i>,d|lilidCM»t(«l1i»  iMbsitbplwoid%dUkfe9ih8iJciBtJ$ 

^iKW9«:^(|iil(<«tilf|ftOhiUliilht^ 


March  1814,  {F.  C.)    A  similar  impeachment  of  a  judgmealiMlltliri  -^^  ^i-^^ 
ana,  as  I  believe,  .mMbllbasM*i»HiMtif  flfiitiiki|i»<ifiNWiibb  Ate  SbS«^ 

4M«mtoa3i4i{  WnMnidtalhtdlhafctaBa  mmtfiMM  flnmj^o<f» 

OliItk<W doiMq» ^idwl^<oi  ^ifiK939nau  }t  }Ini<ll  sV/     .bsdaifd^l^s 

gMcml  iniAiitf  Ifttr  ;sbitiMithfl  «md  tiMts^MnfUbimlMBA  gffaimdft 
•Ibi^iffiNItlM  6«Htbyioo*4fKlinlni  itoMflw<i»»ilbiiM^iiid8fQ^<il[ 

hare  great  doubts  if  we  are  now  at  libefcl|(4M)^pl()9<lfclliSSB4Bfl<«4« 
•fiimhMtlllr  ]7«dlffl^<n||iKo^liAitilk«lr«|MlMfl4h«£#l^«^ 
AofMi  iAiltl!^^Wkatelh9(hdHb4BdgiM««MbU|^iifi»e«^ 

4itetMM  ^m«i<mtil^*^m\iitihewtitkfiil»4k9itBfh^it»^ 
Adbntliintt  Wt  jityanf»iMd»Jrt>hwiiMi(iaite  tlMbMlippfRnAA) 
Hwnjtartfl  ii»giirii<m  <lig-<ahiwf awsiat^B^WiUlwfc  itofcthimtotjiMH 
•iiglSilipbe  jpigii^^fa^t  ii«t  JqilVliab  gBaar»i»tik>|tilli>fofcib  tjhigl^lMt 
praciaMi}  «M;  ittdtlm  mwaw  rffwiM  ^«}l\|liMi  (|M4lb  MiriAfbiswiP 
groiMiH»lbBldllubjiidlKileiitM6l)lM^i«tates  Ofataubklfk  dwfliMM 

•add^niPadictH-flAfttacenvMlt  l>n  .llM9|Mtl«£fithQi  ttMpiMhfepa 
IMriS9gitoiiM4iateli>Mwhii«0»  ii<M«hMill«i048i94|ti4ttlMK:iiMM!» 

i^■drt^«fedt•1lNlMBI«^lnif^iMdk^liJVM<%l9lkft  Clinic  ^iMpiMif* 
«iibSifBBeafaif(t»  pd>i  ^atin  m  iiumnwoamtnon^  ,tlwM|>rt>miwiwl 

iloMfuoCsUoK^ol  asad  gnivsfl  has  .edlqioaiiq  Isi9a9;g  ;|ahrlovnt 
bluff«lii/<iBli»>rfqMrito><MHJ«WM|fea^4liwaiWVe  gyriiwisaBTl  gaoiano 
^nimsnfidns  as  idiiob  oo  ei  ,ebioJ  lo  saooH  9ii)  nt  bgmiffis  saw 
>sjl>fchl<ryiig{tf)noUmibfaigWiqrt  Ii^lki39q89  ^uQ     .nobaidbieaos 

laiBfc;iMd9«^i;i!fAio«(igiile«dt<w%MblMiraNlA<^  Mtfbiik 

■iBi|ill9»f«lbflB}lMlJMWiKwnk  tqdiMtAANRftl)itlt>)rflMU(faq8<iftill 

iiyU*ttbft9li«t^MlMoe4WawifMtc|ip\i»i«t  lbe9|ili^iMj<W  JiMP 

«f«m»i4>iwrdB«;ifci>ftmit*M<i>»Bteo  9ili  al  .)l98}i  IsnudiiU  dstti  Isdl 
>n9<^9Altli<Mlieeml>«biWlfI<IlM«4Mi  <frif>HfOliAe,<|«|Hitlb<|f 
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Opinion  of 
Court. 


Judgment. 


smt^^rm^  4oAu9l«>1b^g«iM«d  by.H  in  Mm  e$B9^  and  mOi  tbafprmndMHied 

y^^t^mi^  -Ig^tt^Wf abDfldtilif^Mi  I g^nenUly  cooear.  >    •• 

Zior</  Corehause, — As  the  case  baa  already  been  deotdcd  by  tke 

majority  of  the  consulted  Judges  and  two  of  your  Lordships,  it  h 

unnecessary  for  mm  (o  enter  at  kogUk  into  ny  yjea^   I  ^oMorilitk 

•tiii  tii|)i«ioa  «f  liord  OiHies,  ooirnddiug  vilb  Chat 4t  Laid Olauteoand 

Loid'iMsiidoirbiiak*    I  seemany  reasons  wkifsh  migbtbe  aiatodJn 

4fip9^9n  to  the  pinions  of  the  majority  of  tb»  ooosuitiNl- Jndgai; 

hut-il  da  not  go  tato  them  now ;  though  I  may  remaik  geaessUf , 

dtaAlWs'point  h  no  longer  open,  for  I  can  see  no  distinotton  whst- 

AvfeB  betweeor  this  ease  and  that  of  Maodonald.    Some  of  tbe^Vh 

sbM($A  Jt^ge^aay  ttaatthey  see  grounds  of  distinction^  fawttbey  hsie 

'not)  jioibiwiotttiwbfit  these  are.    The  cases  appear  to  me  to  t»spis- 

chriif^  jthe'sam^.*    The  eaae  of  Maodonald  was  solemnly  dedded  is 

tJUs'Courii.and  that  judgment  was  affirmed  in  the  House  of  Lordi, 

tfttifi  I  think  we  are  bound  to  adhere  to  it     I  am  quite  aware  that 

t^de  decision  of  this  Court  does  not  constitute  law,  but  tfaatttte* 

't|uijrte>a  series  recum  judieatarum ;  but,  as  I  hare  said,  we  ba^tno 

Jfmisi^OM  on  the  poini,  one  here^  and  the  other  in  the  Home  of  Lsnh^ 

tid^wbich  great  weight  is  due.    I  go  on  the  specialties- of  tbisiaiSi 

:Atod>i«m  for  boldii>g  that  it  sboold  be  decided  by  the  prioci|iUi>sf 

oBdwderhaUi  which  went  on  its  specialties. 

A  doubt  was  here  started  from  the  bar,  whether  the  ooasnM 
.^W^^  ^eve  of  opinion  that  Pedie  was  entitled  to  claini  relief  io 
t40|FdIto.^BloUaod's  feu  of  1727. 

-jt  TMf^4  ,M4ch«^i€f — In  regard  to  tbi^  question,  the  ease  most  he 
Jlgaiats^eiit  to  tba.ix^nsulted  Judges,  to  ascertain  whether  they  mssat 
to  free  |]^ptUiid!a  {^  from  a  claim  for  augmentation. 
fyc.^f^^^.GHlUis^r^^t  is  dear  tb^  case  giust  be  remitted,  for  we-csn- 
if}o{o^y.  wbat  was  intended* 

oj  {tJixfi'Ofkes  Juftff§9  having  concurred,  the  following  interl^gulor 

.ji^^roflounced ; ,  ^  The  Lords  of  the  First  Division  having  lesomed 

j^ftf^sidldratioo  of  the  pleadings  in  this  case,  with  the  opinions  sf 

.f)4be  tconstthed  Judges^  and  heard  tlie  counsel  for  the  partie%  h^ 

^ fere! answer,  appoint  the  whole  pripted  papers  tp  be  again  ifal 

/lbe|9i^.<the  confulted  Judges,  in  referenoe  to  that  part  ^l  tbeucicpi- 

^^ff|i«P9' which  relates  .ta  the  feu  origio^Ily  granted,  in  June  172Z»  p 

.fi'^f  i)j^ilKafl9  Rollaod^  and  to  the  fen-cbarter  relative  thereto  wUtl^ 

iMsoptajas  a  daose  ne^^yiog  the  vassal  and  bis  saccessors  (sop  tall 

«<  stipends,  teinds,  and  otbfsr- public  burdens  imposed  or  IqJtie.JW- 

,V.  pcfW  «*po« '  ^'"fi  siliAfeu;'  a^id  req^^t  the  swd.  Judges,  t^.^tc 

.^  wibeUi«r>  hythieir  opioiwi,  tb^y  inX^d.that.ii]i.tbi9.1ocaUtyf  ss^ 


•  land,  ought  to  he  relieved  1»y»  Her^tfs  IlN|>ital  of  the  stip^ftA  eifk-  ^T'^^^l 
«  gible  at  the  date  of  the  original  grants  aad  all  aognent^  ati^d  ^hu^^sb^^., 
^{at  tEefeu  iQQmeettOB/  —  , 


'•.;>'• 


liiv^riieimitar  tiie  feUciwing  opinions  were  retaroed :. 

'aiAbCM^m.—AIliiioagb  stipend  be  a  harden  on  tbedominiunLtttile  ^^^ 

.  #£i)iiQds9  paifties^  bm^  arnuiga  by  spetial.  oontvact'iipM  mrham^WBi 

rt^UndM-^ail  hll ;  and  we  are  of  opinio*,  that  by  ihe  dansb  la^tUft 

•fstt'^eoiitMet  to  Holland,  $th  Jane  1737,wb{eh  binds  th^  Hosi4cai.to> 

-iidkans  him  and  his  sueoessors  *  from  all  wiiptnds,  teiads,  aodotlrtr. 

^ps^b^e  bardens,  imposed  on  to  be  impoied  ontbe  said  acre  of  land,' 

•ctMi  soperiovs  undertook  the  payment  lof  aU  stipends  which  should. 

'«vbr  be  esrigtble  and  levied  from  these  lands  instead  of  the  vassal.  . 

,i   TIhs  as  not  in  the  least  ineonsistent  with  the  judgment.ofTthe 

•Court  in  Alexander  v.  Bruce  Dondas,  0th  Jane  1812,  F.  C.    The 

•oiaoae  ef  ceiief  in  that  case  included  only  *  stipends  doe  and  payable 

^'£aMliof  the  foresaid  acres/ — dearly  apptying,  when  contrasted  with. 

.aianbsequent  clause,  to  the  stipend  then  payable ;  and  while  Sbeenb*. 

,ee%aent  daiise  of  relief  ^  from  burdens  imposed  in  to  be  impoud  ia 

^^tfiqeodming,'  enumerated  teind-duties,  payable  of  course  to  the 

superior  as  titular,  it  contained  nothing  as  to  stipends;  and  therefore 

ihe  relief  was  not  held  to  apply  to  augmentations  of  stipend  to  the 


''    Ijotd  Cuninffkame. — While  I.  concur  in  holding  that  Mr  Bedie, 

as  the  successor  of  Holland,  is  entitled  to  relief  from  die  Hospital,. 
^Wl^j^ettt«lf' their  oUtgation  in  Holland's  fen,  it  may  be  proper  toc 
*^ij^ib-the  ground  on  which  I  proceed,  as  it  does  not  exaedy  eo-. 

incide  with  that  on  wfaicb  the  preceding  opinion  is  fonnded. 

'^'^IP'^1^  present  bad  been  a  case  where  the  teinds  were  conveyedi 

by  the  Hospital  to  Holland,  it  might  have  required  warrandice)  in. 
*a|]ledifd  and  express  terms,  to  establish  that  the.  disponer  meaat  to 
*4dl^Uiore  than  a  titular  selling  teinds  generally  agrees  to,  viz.  tolree 
^ifa^.  disponee  from  past  and  future  teind-duties  and  stipends,  while. 

be  Undertakes  no  burden  as  to  augmentations,  unless  these  are  spe- 
'  ^tiUly  mentioned.  That  was  the  true  ground  of  decision  ia  the  ease 
'ilTPIenderleath,  in  IBOO,  and  many  subsequent  cases ;  and  in  the 

kta  case  of  Sir  Alexander  Hope,  11th  Feb.  1837,  although  the  telada 
-iii^  not  disponed,  there  was  a  warrandice  as  to  the  payment  of  fu- 

Whe^ietadnluties  by  the  iituhir,  in  respect  of  a  fixed  fen-doty»  wUch 

was  beld  equivalent  to  a  sale  of  the  teinds. 
-"^  ^^BiMff^fhenaseQer. (whether  he  is  himself  the  titalar  or  not)  does 

¥bt^disip6ne  teii^ds,  and  nevertheless  binds  and  obliges  himself  ta 


Mte  UBSOBUnSmOKIBBD  NASBlPI 


oS^echmolyi  iLis.ha^tteaMMbgfttedfonrAUBkfiiiGlicn 
J-dgo.         g«i0*MibittM|H<araqfliftilfti«^ 

(fanUhiHim  ^tbi3llm9li9|M,i(Stt^>^i^pfed^  sigbkiiifl 

tii4lwvetilktfH  «iNri]^iAdHaMldBf)ia.lHilace)IM9        loeMM) 

slIpMdii^dSflhbiikbfiptatidii  itkjf^gt^b^obhUituigarA^ 

c^ddi  iMiii  vitili  aMHri«asf)hii9feoiB|teBeAMp^JBWjriparb^  Mnq 

Hiaiiimr.boib«qiipteKBlivttibllifeid^  n  tt«] 

iMoMrofq^luriMidiocnDnin  «ste|ilinili»  ckmb^'pio^iitdlAhamfefi^ 

dioldd  98B9  dd)  Ion  8t  ?.iih  UiH     .sonc^dvnoo  1o  ^nhhw  sdi  nr  Bbiow 
Opinion  of      d)ifk«dllMliB^df9Ain||d^|((iltUJk^  sd^  nO     .)ido3  aib 

Jodgtf^afldosipbSsl^rnKtiBfcrviMvc^^  Jcfifg!^  dilr 

isiiliowsdllceltainodT^  ihardandii  «0  Bdliqa^flldlrtei^ff  ii»^lMlt 

afldilfli^NMtiDilBJc  (llU((limiM  4hiv  InjAiadfdi^^ 
thw^Mtteibo*  mishl^^>elMfi*gttiM(ffa9[  Hbf  i>ii^iiMBii9v|lMfeli)D 
ddri)f4doli8(iEn.iii(fiIi}do«lilMy4b  i»ookii8|ifdsiiidhr5rii80t>«mi|i|«i 

eill8Mi9di  ^iimekViiWtfalirtbQfiii^diBpdjMiiQmYante  )if  iiM>»t<Hir 
IAllttfililpfaadi^wa«lllDdnl}^  ri>dnQkiihe  ialUAl)!^fCfpi^il^4aM& 
i«|ird^far9ft0&i9Dmte):rby(oevC^  biftplicsAfoodfrxini)  vdidsi  i|*)i«|iM 
ohitfeir^w  fedMfjFdiff  ptUiopi,  ^d^higblliidi  lb  MiMtHM«i)b)TlV7 
ooD|iiftt]nB%Abiisittilm  JKoiiBJirofJB^aotidbair  irfdtl\dmidfBi»j)BtBliP 
l^hitfttMgotbiiJMndiinbMstk  ^pBSties  indait>thAjfft«<4Mlif ol^  ^iM 
this  case,  however,  I  see  no  wo^|fiaUh6)fe»iobaftbr|p«|{liMy(^^ 

wa>llJiiHiif  Uf  JjtfaA^dJ  ^noniB  noiniqo  )o  ooasidlib  on  (baa^sidboD 


NiSI2iiH  CaWE'HOBMBIiBWWl  stfte 

8Uriie0iliiB«hta«^9^oiSUi]nrfiaa9MiiI^drliU^wtt4ci^^        ^^*^^ 


Jiuo3 


riooaittD  }>%U%i^jSUQgklidti&e^«EoJIkee9Bne«Ufemtefait«^ 

ywrfffcha  ygfe  ng^lkdihilitdotgteig  !^|tHI^  ribilBi(ipdriiidiitIt|^il^|f#8 

feodsMI  nnmngiljfdgciriiliBtopsjrngriBn^aiBi^ 

pttU  at  hwt^wmi  MmitkgifSbBfkBM^tbM^ 

iribm^9pm6dilh4kmottfn'imstiD  tileiAifiriar  [dn<inDiklBniikaloiMiiUb 

bBfT^lstnoi^^A^gUh  svi^HtetiWtidpBdiltiiteaGtodi^SQ^JaooeEiifi 

renoe  to  heritable  property^  even  all  that  could  8i]fiplgiMb^l|rieisffilfe 

words  in  the  writing  of  conveyance.     Bat  this  is  not  the  case  before 

the  Coart.     On  the  c4|ftafir|r^tiiAHld))Uife|[iMdleH>^^fe]fito  jrf         ^<>  "^]^''^^ 

ea^te^gfco^  sdbjlKliogii^  4dkm  to3lBio(fe-widMi&:xtife&-«idpe 

tlM^9itiliB9t«hi)diof  mpifaifl  te  briHssinadlK  faff  ibenta^locAe^mbiei 
star^dH  nM^iqatU  tidsln,;fe  tks  abhite  eldlntk^ jtbttisq|Bfan(bicbk]&tMl 
fetdaU  bdihgjdfcbiiuUv>«Mt  .badbtd  }mi  ^efiBcteAMa^%^dr^ki^ 
fkmiqjiitf  4tmnf!i1e^ntakMlmpiA\pliAMdiM  tdUda.  bnlftjiek<4i%{l 
oliiseteidrtfiAnyqMifffobefAiadl-didt^  BelcdptHhatdtfaaJOMiidsmlibOs 

iia|l#U0d(|iistiteiHibtagte|eiit>orf  die^MUhobfilfliis  .siabeHobpiihbb 
BlI9qtU0t)cirftt««o^rdiqjpii^tbtf  'plabphrff  •J<JMi»»dofagteMc|afasitg 
tetnas^rfiltnurirife  ]l0|{loteU«Ei«bqigi]fiti)Bb'«Bani^dn^^ 
\lllbi)«Mi%  yst  9tR9fea9dite(bq|iaUitBdpdiridqf«lii^daim4^  theim«Uo 
BMitiibfltyaliMqfffC^bflidf  ^dli^nbbcfc^atierosfcaAliUiaelQfilMMi 
fMiik  t|fefadiMiBl>A  V  ftmvdfaacMsdilqAli  lii8JieD^t(et«io^s(»s<;id4dnl)i9/ 
WrirfiiWiiAuotim  ol  tbirftfl^gip^),,«i{BrUbq  gdb^ol  fSr^sdtMio 
caUdif  <fesiferfamib;i4)1ft  fsdhr^  onysffiedicnwift  tatoagaaA^ansUf^dao 
hiHag  dflfilMMk-tsUifldtoifibni  eoilea|y  ^teiyiolDa}bfas!il»{|o(MM[fiK{ 
thumnMjuMp  QfiClti6dORVQltedlJ«H|||i»w  on  sss  I  ^idvawod  (9u»  sirfi 

anderstand,  no  difference  of  opinion  among  theJiidgiaifiiwUliiDfnM 
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5.iun«  1839.  cur.     Oil  the  other  poiotB  I  concur  with  Lord  Glenlee,  and  eao  tee 
no  ground  for  distinguishing  this  case  from  that  of  Macdonald. 

Lord  FuUerton. — I  was  one  of  the  Judges  consulted  in  this  case, 
and  I  see  no  reason  to  alter  my  former  opinion. 


Heriot's  Hos- 
pital V,  Pedie. 


Opinion  of 
Court. 


Jttdgmeat. 


G.  G.  Bell  stated,  that  Dr  Hamilton's  feu  was  in  a  diflferent  ritua- 
tion  from  that  of  Pedie'Si  as  it  has  all  aloog  been  admittedly  in  nup-. 
sery  ground,  and  so  not  teindahle,  and  therefore  a  special  finding 
must  enter  the  interlocutor  on  this  point. 

The  Court,  however,  not  having  considered  this  question,  did  not 
determine  it,  but  remitted  to  the  Lord  Ordinary  ta  prooeed  in  the 
locality.  *  i ' 

The  Dean  o/Fueub^  called  the  attention  of  the  Court  to  a  ques- 
tion raised  concerning  Sir  Patrick  Walker's  feu,  viz.  whether  or  not, 
seeing  Sir  Fatcick  was  affected  by  the  point  which  had  been  de- 
cided unfavourably  for  Pedie,  he  was  entitled  to  revert  to  Ida.own 
titles,  and  thus  obtain  relief. 

The  Court,  however,  allowed  his  case  to  stand  over  for  emside* 
ration,  and  in  Pedie's  find  as  follows :  Jirst^  That  the  Hospital  is 
bound  to  relieve  Mr  Pedie,  as  successor  to  William  BoUand^'&l'  the 
iassds  fened  to  him  by  the  Hospital  in  1727,  ef  stipend  exigible 
jJiefdroBi;  secondly^  That  the  Governors  arenotboffAd'to  relitoiariif 
!P^&  of  stipends  due  out  of  the  other  lands  feued  by^the  Uil^itsi 
tiobis predecessors,  in  1742, 1743 and  178l.respwiBvdy; linAtiww» 
^re  the  Lords  sustain  Mr  Pedie's  objection  as  to  Bc^famd's  feu»  aid 
jitpel  Mr  Pedie's  several  objections  in  regard  totk^.  other  feui^'hjr 
the  Hoepital  to  bis  predecessors,. and  decern ;  and  reolitlo  ^e  Jboi^ 
Ofdiaary  to  proceed  in  the  locality  accordingly^*  •    ^  n-  ! 

;4Qt*  {For.  Jflovpital,)  Dttm  e/Fac.  (Hope,)  J.  S.  Mare,       AlU  (For  P«^^)  Oi ^ 
.^  ^      BtlL       M'RUchie,  Bayley  jr  Henderson,  W.  S.  and  James  Pedie^  W.  S.  A^;^ 


Teind  Clerk. 


^ . » 


G.  G.  li; ' 


(  >f 


FIRST  DIVISION, 


No.  CXXVII. 


^  Jmm  1839. 


f  .  THTE  OOVERNORS  OF  GEORGE  HERIOT'S  HOSPITAL 

affttinat 

'  DR  JAMES  HAMILTON. 

In  this  case,  which  involved  similar  questions  to  those  in  Pedie's  case,  (see  SbkIoA 
papers,)  the  Court  pronounced  the  following  interlocutor :  *  The  Lords  of  Che  First 
f  XMVisw  hinin^  resumed  eoorfdanation  of  the  iwrfsed  cMea^far  Dr.tiamikiiiiy'SBd  the 
^  Governors  o£  HeriolVB  Hospital,  and  the  objectioB*  asd  anawws  by^tbts^pattiefy  wilb 
'  tht  opinicns  of  the  consulted  Judges  in  the  analogous  case  of  Fedie  apd  the  Hospital^ 
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JFiBSr  DIVISION. 

No.  CXXVIII.  6IA  .AaM  1889. 

u.'  KENNETH  ERASER 

ALEXANDER  DUNBAR. 

^louT  OF  Action,  AssiaNATioN  to. — Dominu9  Litjs. — Title 
TO  PURSUE. — Heldj  That  where  a  party^  aUhough  ex  facie  of 
:-  u  deed  an  assignee  to  an  action  in  security  of  debts  incurred^ 
and  to  be  incurred^  is  the  vems  dommus  litis^  by  conducting  the 

-  laetian  for  his  own  behoofs  and  by  his  own  directions^  the  opposite 
patty  is  not  bound  to  litigate  with  the  cedent^  but  is  entitled  to  ii^ 
sist  that  the  action  be  sisted  tUl  the  assignee  appear  as  a  party  to  it* 

'     OireuTnstances  in  which  this  principle  was  applied. 

iM  1623^  the  pursuer,  Fraser,  assignee  of  Catherine  Cameron,  eze-  Namthre. 
olitm*Jalive.bf  the  Rev.  John  Cameron  of  Halkirk,  brought  the 
|Msent  aotton  against  Dunbar,  as  representing  his  brother  James, 
Wiq-had  aarned  Janet,  daughter  of  Mr  Cameron,  on  the  alleged 
fproukid^rfliat'the  mairiage  having  been  dissolved  in  1809  by  the  death 
Wxitie  lady -within  year  and  day,  without  a  living  child,  the  tocher  of 
^9(6^:9:6^  given  by  Cameron  to  his  daughter,  was  due  to  the 
^pttdusf,  as  the  assignee  of  Cameron's  executrix.  The  defender 
having  denied  both  the  debt  and  the  representation,  repeated  dili- 
gences were  granted  to  the  pursuer  to  support  his  claim.  The  process 
hiiVihgi  bete  conducted  on  the  part  of  Eraser  by  the  late  Mr  David 
mpi^y  as  law  agent,  was,  after  his  death  in  1833,  continued  by  Mr 
Da;^id.  Mapson,  S.  S.  C.  In.  1830,  Eraser  presented  a  petition  for 
admission  to  the  poor's  roll,  in  which  he  stated,  *  that  he  was  pos* 
<  sessed  of  no  property  of  any  description '  except  the  present  claim 


'  and  heard  couDsel,  Find,  that  the  Hospital  are  not  liable  in  relief  of  the  stipend  due 
'  out  of  the  teiiida  of  the  laoda  belonging  to  Dr  Hamilton,  as  suceenor  of  the  original 
*  feuara :  Therefore,  repel  Dr  Hamilton's  objections  as  in  a  question  with  the  Hoapitalt 
'  his  superiors,  and  decern  accor4<Agiy ;  bm  reserve  his  other  objection  against  the  hcri- 
'  tors  generally,  whether  bis  lands  are  teindable,  and  so  Ksble  for  stipend,  and  remit  to  the 
ihhtiM  Qriiumsf  to  piseeed  in  the  locality  accordingly.' 

,AKUJ[>m»^tfi£ht.^9pt,)J^S.  More.        AkL  G.  G,  BdL        ifMdU^  Sofkn 
'If. H  ^lOm^lsnm^^W^fk md uL  GMe,  W. S.  Ageutst         Twtd Clerk. 

ft-.riieoti  .'  '  -■!'■  '     '     >.:  •  C.  6.  R* 


<siMdhBnwiQBtK)edhrifpM<^'9tteifiii9di]Miit&  Mtiip«9iift(i? 

<^hknilit«Mte  &MoHfeM^I^i6b9f9l938yfftfili6«i8ibMlMfli«^ 

<9ri^farasUdi}ri*q6M9TtegieMnib«im^i4i^  <lltt»^»<ltrffMti^gipiy^ 

atomsaiflpdiABfeibsaidlMte^  ^irilli  mberssiirSdfijAvd  idM^^dri^^Al*^ 
-^^g^ftallm^finbrnr^iwiMte  iocimed^lopAybMifMffliitltlvfttti^ 

^^fif«^^tvUifafmi4Bihfai)lBaid8^ 

<  foresaid  principal  sura,  interest  and  ezpenseSy  in  whole  VmMi|taM 
<e44e^  W%lfabaIal9eb6Ifbu^iidB«git88l4^d»]d[i^  )0jr* 

«  ment  of  the  same,  and  to  grant  convejmur^  im^piMtffAfM 

'«dNV4Mr9U»;]&gnMtBd  di^  mirdittjatntb  pmif qsMxta  Jibesiaid 
<^EIa«<fci  JtfMBm<iiM  Imfaabaid^pbaro^iQiayioiuiBaiiiDAhM^^ 

^W{|«i>M«ecdneQhiii  sai&diiofla^^  .8i(iSh^Yl^l'^i''>^^I^^*''^ 
^iiafi^^tm  tisouhflldDldelife  tep^seotethvi  4^i^  fooi^  tte  f^i^H 
>«wmd  MtimoDtmhit^m  othertriafe)  wddafeo.iiMiiMi  friM9nto 
«4l«8«ldB]^9U^a)i8Mond  hb  fbroa|daiJtoliibmi^lortlNt4b^ 

x^1HPailldi)a«<MndUi;xdnd^^  4»nNv<iilBfe|)d»||Mi[9vMriidii^ 
<^'ielft?g«^hriMt^¥0iil#ha^n9^fcd[foiiM(bAfl^ 
«  action  to  be  raised  therefor  as  aforesaid,  in  any  manner  of  way 


tastari^  COtntfKDSlSBKDQQqi  ISIB 


«4bl«Mtlb?:|ini^4ti8ii»«B4»ih«f  #(ifliiflte«>cf9dM«YaiittiasBaD^ 

Hla^ifyi«i#46Mfaibi4BetMil9tfH  titn,  eiriwtfctKtbelaaibQibf <iMilk5 

4>«M«lMVqfiAediteMaeql|BHteU8afoi^ 

edi  M  «0i(byitiiiiBfdicUil^fioodai^4lrf(lUens  aaiihipi^epMt>^tft  i^ 

^48«VMtK^  diodw  ni  (Ssensqzd  bcis  Ueioiai  ^aius  iBqioanq  bii.f'-^in)  >» 

IbitowiugiMtopalD  JRnMWi[9vno9  infii^  oJ  bnB  ^eoifie  sdj  to  tnexn  * 

4)laieMtot  flaid>«lspHnng  cbirt^iU^iii  ^  i»fti«^ali  jmn^iiMliM^ 
^pgiiWi>iiMiarodgiYPanb«B,pTE^pbtBdg^  tfifomhi^M,  ii^£iay^ 
MShmil  nbM«itdifidWafiMlDDt^^ 

ofiMMtk}  iliiribi«r»oildihw  tdMniidto  vovuimeom^tiA  timmf 
'^{angUMSmcpkod  ^flititeforaiqfiedie  nfant^ny  ,hcbgAfMirowfti| 
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•  iTant  188a  <  and  aoeoMton,  to  settle  widi  you,  yonr  lieifai!<«Kij 
^^^^^    ^  in  manner  following:  Tbat  is  to  sayv  if  I  fW09tr^hm»^bskjmiA 
Dunbar;         '  Alexander  Dunbar  the  sum  of  L.400,  you  will  be  paid  L.8fi0; 
Na^ve.       *  ^^^  '°°^  ^^  L.600,  L^O ;  the  sum  of  L.800,  LMQ^ir.  tbMnin  of 

*  LAQOOy  L.400|  and  so  on,  in  proportion,  as  tbo  ieMi/,QNly  be; 

*  but  it  is  always  understood  that  this  obligation  appiieS'Oaobitinly 
'  to  the  debt  and  interest  due  by  you  to  me,  as  one  of  maiibtBtqr 

*  for  Mr  Clyne's  truateesi  and  not  to  my  own.  expensea  ^iiysir 
>  agent,  which  are  to  be  paid  by  you  out  of  whatever  pasiiof  )ti{e 

*  debt  or  expenses  of  process  may  be  recovAred,   ia  ibct^.iini;d 

*  manner,  as  between  agent  and  client.     I  have  agjpeedr-to^tUaAr^ 
<  rangement  out  of  consideration  of  the  whole  circuialHitefi'et  the 

*  case;  but  it  is  to  have  no  effect  whatever  in  ^iiestionft:wiik|^ 
^  opposite,  or  third  parties/  !.  .ici; 

The  assignation  was  intimated  to  Dunbar,  who-iMTe4itiift|]M 
Ordinary  that  Manson,  as  the  pursuer's  assignee,  sboiildibbittMd 
as  a  party  previous  to  any  further  proceeding  in  the  o«e^.!whiiA 
motion  was  resbted  by  Fraser.  r     ak^.^  h' 

In  a  minute,  Dunbar  meintainedy  .  i  > ' ..[  or 

Manson  is  now  the  verus  dominns  litis,  for.he,.faaa  thojwlNk 
power  and  control  of  the  suit     He  alone  is  entitied  te^.«dMifligie 
the  action,  and  has,  in  fact,  the  most  unlimited  po!wer  giveiiid  VmJ0 
compound  and  compromise  it     A  dischai^e  by  Fraaer  wwMtkiJs 
evident,  not  be  in  the  least  avaihible.     In  fact,  after  this  intwiwlfilsi 
flignation,  no  proceeding  or  transaction  whatsoever,  juiicMmttJila^ 
judicial,  taken  with  the  original  pursuer,  could  affeot  thorig||fcof«IM^ 
son.     The  assignation  is  an  unlimited  assignation  at  onoe  c^tiiejdsbt 
and  of  the  process*    There  is  nothing  but  a  mere;  rigb^i  of  ,Mnit 
and  reckoning  reserved  to  the  original  pursuer^ — a  rigbl  vhiak 
considering  the  amount  of  the  debt  for  which  the  aUegild-SMlfifif 
is  granted,  as  compared  with  the  debt  assigned,  can  be  held  to  be 
litdo  better  than  nominal.     After  intimatioo,  no  tnuMactJieaClitli 
the  cedent  can  affect  the  assignee ;  and,  therefore,  thi».'debMrM 
the  most  material  interest  and  right  for  his.  own  seeurity^.tt)  ^e 
that  the  assignee  beoomes  a  party  to  every  thing  that  ia  doiie^ 'a* 
that  any  further  prooeedings  or  judgment  in  the  cause  ma]r  bobhd^ 
ing  upon  the  assignee.     Besides,  there  is  no  doubt  thal.lbe.vtfni 
domlnitt  Hds  is  liable  in .  expenses  in  whosesoever  napm*  Ihe^^pso^ 
needings may  be  ostensibly  carried  on ;  Stevens^  flitt  i(oiwin9B| 
S  SAowi  607,  and  Gorsan,  8th  Feb.  1828,  6  Shamf^SfiSi'i'^AAf^ 
may  be  subjected  to  the  necessity  of  raising  a  aeooad lOrtfini^ Jfflrff<^ 
he  does  not  discover  the  verus  domtnus  litis  till  afilsriiuaibsli  aiM 
tmned  his  decree  foi  expenses.    But  if  the  partjr^iludMmifeaill  li*^ 
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jging  ike  dependence  of  the  process,  he  is  entitled  to  bare  him'&Jtim>ld9#. 
made  a  party  to  the  record,  in  order  to  have  direct  reoomrseagainfirt  "^^v^^ 

l«fik«.  FrdfScrt;.  ' 

""»•  Dunbar.  ^ 

Fiaser  anewered, —  -^^ 

The  ateignation  is  one*  in  seeurity  only,  and  therefore  the  aasig-     '^''^^"^^'' 

'nee  takes  nothing  but  a  right  in  seeurity  under  the  deed,  the  r^bt  of 

|»)rop^ty  in  the  subject  assigned  remaining  with  the  cedent.    The 

-^heritable  proprietor  who  conveys  his  estate  in  security  still  remains 

proprietor  to  every  other  effect  whatever,  and  can  exercise  aH  the 

powers  eonseqiient  on  his  right  of  property  as  compietely  as  before 

4be  edcttrity  was  granted.     In  the  same  way  the  party  who  assign^ 

-a  debt  in  security  is  as  fully  entitled  to  constitute  the  debt  itself 

^^gaiiKM  the  debtor  after  the  aisignation  as  before  it.     The  assigna- 

•tion  does  not  divest  the  cedent  of  his  interest  and  radical  right  in 

•4)be  process,  nor  prevent  him  from  constituting  his  debt  against  the 

^defender  in-  the  usttal  and  only  competent  manner.     Neither  biSi 

the  defender  any  interest  or  right  to  interfere  with  the  punser 

as  to  any  security  he  may  choose  to  grant  to  his  bona  fide  crenfitori, 

«o  long  as  it  does  not  affect  any  pleas  which  he  may  legitimately 

iMiaintain  in  the  action.     Liability  for  the  expenses  of  process  i^  not 

^  be  inferred  fh>m  the  terms  of  the  assignation.     If  the  assignee 

•liould  be  held  as  dominus  litis,  he  is  not  so  in  consequence  of  thfe 

lissignation,  but  has  acquired  that  character  by  actings  altogethei' 

independent  of  it.     A  party  might  hold  this  assignation  as  ascoir- 

"flty  for  his  debt,  and  have  no  concern,  mediate  or  immediate^  with 

she  conduct  of  the  cause,  and  it  would  be  quite  impoesible  tO/Cbn*- 

dder  him  as  the  dominus  litis,  or  liable  for  expenses.    On  the  otiMr 

4mikI,  a  party  may,  by  his  improper  actings  or  ondne^inSerfelreice, 

rbttdor  himself -Kable  in  the  expense  of  a  procesa-where  it  woald  be 

^perfbeMy  incompetent  and  impossible  to  have  him  Bisted  as  a  partyw 

The  Lord  Ordinary  (4th  July  1S88)  pronounced  the  folloidng 
ioterlooutor : 

*   <  The  Lord  Ordinary  having  considered  the  minute  Ibr  the  de-»  L®'^  ^^i- 
^  fender,  with  the  answers  thereto  for  the  pursuer,  finds,  that  the  assig*'^  Tocutor. 
^^natlon  of  the  debt  and  process  being*  an  assignation  merely  in . secilt  * 

^'tfty,  does  tfot  divest  the  pursuer,  Fiaser,  of  bis  right  of  action  in  jiis 
Ao^n  ttatne,  and  fbrbis  own  interest';  «nd  iherefere  reibsesifhb 
^'defender's  (tsmakid  th&t  the  assignee  sbAll  4)e  risted^  l^aomdilaoA 
>nf  tii^  action  proeeed(ng :  Farther,  in  respect  tKat  the  assif^n^'e  h 
*>'^'ag«At  for  the  pursner,  iinds  it  tt)U)eoessliiry'to«rderifltifllation 
^fte  Ao  said  nssignee;  but  finds  that  th^ defbnderwAl  be  estiiJedi 
^  in  (be  enpMt  cf  doeree  to  tfny  amoont  being  plonoon^ed  agnfanit 
"^  him,  to  require  that  the  assignee' shall 'Concur  in  the  discharge.'^ 


Molt. 
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s^^im^    $  ^1^  pgjui  Mied,  «M|  tlNit  tke  origiMi  pwrinif^mi  liilj  ai ili< 
£|]^';        «  ^  tb^Til^  of  acifdit,  and  dml  dfee  piMMr  igiki^»ttl»ti'fgHllip 

<  Itiiistod  in  by  kirn,  unkw  in  tberighltAil  llt^MiMf  WltoM^^ 

•  nee ;  bat»  on  eomMerlng  Ike  fllMter  MftM'nnrroMyl 

<  at  a  daTerent  eonelothin.  '  Tbe  atiigiktatttf -btNirta^^>to 
« enlj  in  ieeuriiy;  and  nltbMg^'eDtffetTh^M'iiM 
« fwwef  to  af>pear  tod  iiisiit^  ftini)[)«0«i  nti'iollttgMM*  •MlU'idi^' *>ii 
« tlieafr  riminiilaoeeiii^ili^  eed^nt  itfttAnt  lidflrf»lllli<iWii<i  liWmi 

•  to  iniiit  in  rendering:  effeetotf^  a ' elilnH^  «ftAl»#yMtf>ll|)t1tl'#li 

<  placet  a  debt  due  by  Mill  i«'tol^yNdd(;^aMl^«iMiidlJ^  t'tiiuWlfti 
•t^^tieikrVmi^U,^  'Th«''dft4*,:*Af«Ay^tf  <|MI>  dM%iMM*»^liip 

'^  dMt^Mol^i;)r|^%ttt1iKiNrty  lri%fefttt*ttoltidfeilrt^<#l^ 

^  tlbi^  ^an'yu^&V'pmfhitai'iAM^  toft  mwMtmjF^FwMi 

'  ^  Tke  'fiM  dIfM  irtint  aAtmyti-4>di(ilMriliM4)f  ^iih^  WUHUi* 
^ «l|fnfce,  Mrftieii  irift  <beTiy^#t«iliii<it||Hiii^|gBftiy^>|i|<fjy^ 

« )ttg  'Ibie  iig^iitfMr  tb^-^dedt^^iM  «MMi(iid^  iii[iiiid)yMttrtih 
^il^^-toeoaeiitiliih»'diMAai||^^^-q  ^msup**  m  ji  luu  ;:>iiftiiiq 

The  Cn<iw,''afte»'nrdb4hiya^n»ttdiii(tc^ 

*  lAmh  1  SSPii  ^tbewi' dttif intuiiif  iin^ifc  stagt^HisM)  bMW  ifce 
geneMd  que^lton'iittM^ve^«iidiile^toitt^«4ftft^  WJiilh^iail 
MattMi  AonM  biB  |MMaBf  ^baatfAlcUL  -^^nni^  '^^i^  ni  no  <5'i<ix)  iiouos 

■^aBHwiriifc  — drlMiHiiiii^Aeiili^niahMif  jirnai  iitljm 

OiMmoT   >     2dirfJUMM»-t-OBiH«tote1^^ 

^^■'"^  V  IntMMStoeiiiwmlf .^wlvkbvn  nHthng  ttMttatoJbnia<eikan|diift- 
OMlfepi^  iiidlJbaiwiiiitnrl»inlhnii|;if.to  ayimterinintw^  tf4i«ii.W 
•dMng#d  ny^fliniDni  ijM*dMDUuidaBMattd)thal« 

•  of  laiPiw»ifcJH»iii€d  *y  ymr  .Lniri«yy^i  v|wheni  A€< 
peered^  e^iilHVftatbntiGftnl^^ 

tbmigbtltnwa  ptnyctttehaim  father  jiwifrtipdMiitolbq 
staMee;  ^  la  iba  abaMa«  BetiU  AiiA  thamtaihiailiii  >ilMB#i| 
I  nMy  be  permitted  to  ezpbfa  ^  groaad  iqpon  whUk  I 


.J. 


•  • 


jiiwM  MMtm^  »^ilh<  «M(m(>  w>iftci»  »<pB}»§ftiJ>»y>Mij^>»w»"» 

,M#>ttii»^«Stt|rfl4iri4ifn^#)4dti)f  vWJgifad'S  ^tlliwmrtq^tehthe 

•CtfMiUlilW  itMhtlftfilWtiM  %m>4<dv«tull>filifl((l>  A<«i#^g(f^  1>« 
u  truly  the  party  iatereated  jf)>)\iiitm*iT!^^iMkl^9«S^4am»^f 

^iwM^MMkM  >llnliiMftithrtrlidiuitihKlL«riHj>i  rillnaad  iaieMia  <o 

ponae ;  bot  U  is  equally  po«0i^E^itliift(ji|RdeBM||§fiM 

cority,  the  assignee  may  truly  be  the  party  interested.     This,  then, 

atfimirf  ifcli  ^ifgais  SM»pn9ei3aMMigfi«ifM^>te 

aetion  goes  on  in  the  name  tkAmni^^fH^iiliiif  tto^SMm^MMttHly 
aopplies  the  money>  and  gives  the  whole  directions  for  the  conduct 
^mUakbambBft^imnlfahe^i^  is 

bound,  in  common  justice  and  law,  to  sist  himself  in  the  "'**^xtif" 

>itti  js  risiiigaAafeaiiy  M  pmkiit  nttvi>ttr,|^anshM»fMltV»^iy  -^'^ 
bdldbMite  |niikaiw|i9t«ai  rtlifligiii<iiii<h|fai^|iiiiai6*rfaip  tj^laab- 
lBh|tfalitrtyi|ia,iaiilHdiilsiihiarf<ih»iadtiongM 
-4keiiideHBo»4lu0ad|q>l^(|UatifiBdHsiAF  ^iiiyiayy  ilmsiii^at  Icbe 
llqaM|ia|}Mgbilipprfiuiiil]lsmlyhiiiBMigiiiMli»iipaMilf^  |i|aj«i^e 
fii  I  i  ii»4toi^ticiagMI»lliWi^itlUag1  wtsAytf dpaq  hf>a<Ai|«|Mtty, 
iBi<Hl<%iaiiiiiliBiift«i  idl  fciihiifcislfilisifcWileiMiii  aid  IjMMve- 
iiiiiiisifciliilifaMw  ao(|«p  bouofj  sdtl  4^4^^  ^  b^iJuni^q  sd  facB  1 
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Fraser  1;. 
Dunbar.   • 

Opinion  of 
Court.  • 


6  June  1839.  gard  him  as,  in  all  the  circumstances,  tbe  proper  party,  and  boond 
to  sist  himself. 

I  bold  then,  in  point  of  law,  that  in  case  of  an  assig^tion  in 
security  to  an  agent,  and  where,  de  facto,  tbe  cedent  does  not,  and 
the  agent  does,  supply  tbe  funds  for  carrying  on  tbe  action,  and 
otherwise  takes  the  management  of  it,  tbe  agent  ought  to  be  beM 
as  the  true  party.  If  this,  then,  be  the  law,  there  can  be  no  doubt 
of  its  expediency,  as  it  would  be  most  dangerous  in  practice  to  allow 
an  agent  to  take  an  assignation  in  security,  and  litigate  the  whole 
cause,  and  yet  not  be  bound  to  appear,  or  be  made  responsible  for 
the  expenses,  if  found  due,  and  the  cedent  to  have  no  means  of  re- 
lief but  by  raising. action  against  him.  Moreover,  we  now  see  what 
is  the  situation  of  the  parties  in  this  particular  case.  The  cedent 
is  a  pauper^  and  the  agents  who  is  actually  supplying  tbe  fund% 
onght  to  be  considered  as  tbe  verus  dominus ;  and  being,  in  point 
of  fact,  the  true  party,  he  is  bound  to  sist  himself.  But  the  case  is 
considerably, cjbearer  since  we  ha?e  bt^  tb,e  defMOsitioaa  by  Fraser 
and  Manson.  I  need  not  go  over  all  the  details  of  the  declarations; 
but  tbe  amoupt  of  them  i%  thai^  this,  assignatiop  ir«LS  gran^d  .ta  en* 
abl^  jM[anspn,  to  recover  tbe,4^bt  .due^^tpvbim* .  X^s.  appears  Acm 
his  I^teiv  apd  I  dor  npt  sa^  fl?at aWt,^  V^afiy vimp?Qpw,^«^luaion ;  for 
tbe  ofljy^questffta.beferi?  US,J^^  mlj^l^^p^trW  <^)j#)ip^.^at  Idaar 
gqa  c^  til\eNp|^i\jiMirid^^^  F^W^r*  ^tJb^.ri^l^^lfr^.Hi^tWaJiclioa. 
Tb^re  is.OiKe,  lemr  ^.  s»9^v'^>  (wliii*  ba^  ,b^  Mready^qiiotcd.) 
In  4hfii  i^  is  ,Q«^i]te  ^^U^i;  J^b«t ,t|j#  o^n^ng^nt^y,  ^  not  depoi^dent  m 
the  cedent;  Tec^t^^^jl^  Jhis  debt^midei:  t;bi9  action^,  .bnl  oii.tbe  assign 
n^fi^  sTi^e  .^9  enough  tOvsbpv  ti^  Ji^ai^a.is  p:u\j  the  paitj^ 
andr^fjtjIiMb  oh|jge(i  ^ai^  bjoss^i^  Ii9i  v  obtain  .w;hici^  the  defeoder 
liaS:4^ :e¥id«nt>int^i[est;,iqr  jf.M  Q$tt  ^istn^.^md. Filler 

fa^^  if^  tb^9\  actM^<  tb^\4e£eui^4«i^^n^  fjif^m^  Am 

hipf  ,^pci  if  }f,^erffwjc9W?4Jii^#^f^«#' w^^     Bjw^jK^hei.beiieit 
TJ^I^  ce4«iiti,ii»ay,|)^bapa  npvirxf^eaj^,lMfOiO||^,l^^ 
tbe.  defen4er,.«;|ll.npt,44yi«<M^.to,\hi||vi^  pvorided 

Hanson's^ is  ^Iso.gjv^iD,  as,.jappHit.o£.£AQt,.MansQm  h«fti;e9dared 
himself  substantially  .tbe  party^  aiid.iQu#l;i  be  made  so  ui.fona.al80. 

Lord  President  and  Lord  Gillies  concurred. 

Lord  Mackenzie,-^-^  9m  eAtirejiy  of ^  the.  jumei  opuiiooy  botb^  oa  At 
general  point  laid  down  inrthf  iii^tenlbpciitor  under  renewy  and  ii 
the  particular  circumstances  of  this  case,  which  is  truly  not  a  cass 
by  an  asugnee  innecuritjr  at  ay*     .    •  ,  1 

.  Tbe  Coiir^  accordingly  ^  alter  tbe  interlocutor  .reclaimed  against; 
<  find,  that  this  action  cannot  .proceed  farther  until  Mr.  David  Man*' 
*  son,  the  assignee  of.  the  pamuer^  shall  sist  htmsetf.as  a  pmrly  to  the 
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^  action ;  and  remit  to  the  Lord  Ordinary  to  proceed  accordinglyi  0  Juoe  l8S9j 
«  reserving  the  question  of  expenses/  V^^y^^ 

Fraser  v* 

Lord  Ordinary,  FuUerton,  Act.  G.  G.  BH,  MoHcniffi  Alt.  Dean  o/Fae.  ^"°'^* 

(Hope, J  Penney,  David  Manmm,  S.  S.  C.  and  Alexander  Stevenson,  S.  S.  C. 

Agenu.        B.  Oerk. 

C     V7.      Rr. 


SECOND  DIVISION. 

Mo.  CXXIX.  6/A  .AtoM  1839. 

R£v.  JAMES  SMITH  and  Others 

ogMmt 
ARCHIBALD  GALBREATH  and  Others. 

I 

Church.*— DtsSENTmis*—^^  adtwft  of  declarator  was  raued  at  (he 
inMcaice  of  cc  fnifunii^  tfthe  prapri^iats  of  a  Relief  meetinff'/umMe^ 
'  iznd  ofitparhfwhti'Aad  been  mvffkUr  of  the  congregaHdn  attached  tg 
Hf  but  Kadbe^  *  eUt  off  f  rim,  dof^neetion '  with  the  Belief  body 9  by  a 
setiHau^'oftfuireynody  tahate  itfbundf  thai  iiotwithstahdinff  of  thai 
sentence f  'the  patty  so  cut  off  sOU  eotttitmed  inintsler  0/  the  chuHrch^ 
and  ikett\ih  etchisii^  ust  and  manayem^nt  were-  in  the  pnt^erB 
and  those  ioho  wiyht  Mhert  to  thenti  on  tktdjrowid  of  an  aUeyed 
departttfe  from  one  of  Hie  oriyinci  prhieiptes  of  the  Belief  body 
an  the  part  of  the  synods  and  of  the  maf&fity  of  ike  proprietors  of 
the  meetmy^honse^  as  adheriny  to  (he  syned.  The  Ctmrt  atsdibAei 
the  defsndsrsi  hohRny  that  there  wajg  no  sttffkltnt  proof  Adt  iheprin* 
dple  aUeyedto  be  deposed Jhm  hod  been  i/Aerenit  in  the  ariyinaf, 
cemtituiian  ofihe  'BditfbHy*  O/nrnon,  (iuA  to  warrant  tfte  inUrr 
fhynee  of  a  court  of  la^  with  the  property  of  a  private  reiigiom 
asswiati^  etnih&yroundniainfytHud'inthisaetiimf  the  principle  de^ 
pOfUdfrom  must  bear  fefnrenee  ta  rdiyiaus  doctrine. 

* 

Sequdcftoise  cottedUd  fas  to  the, question  of  interim  possession  J  ante^ 

7th  March  1637. 


Rdiief  Cbaroh  arose  in  1761,  by  the  formation  of  a  presbytery^  NarnUT*. 
fMimposecl  of  several  congregations  which  had  left  the  Established 
Cborch  in  conjiequence  pf  obnoxious  ministers  b^lng  forced  on  then^ 
by  the,  p$tiro»s,  the  name)  pf  Relief  beipg  iM^piped  from  the  object  of 
the  secession^  vis  <  the  relief  of  Cltristians  oppressed  in  their  Christ* 
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6  June  1839.  <  ian  privileges/     In  1767  tbey  were  joined^  for  a  similai:  reasiiDt 
^^"^V*^    by  a  congregation  in  Campbeltoii,  which  then  eteoteibftkeiiKed^* 

oThers^r.  Gal- ^*^"^^'  ^^®  "K^*^  ^^  ^^^  "^®  ^"^  enjpympiit  Mtt  whioh.vas  dbeisab* 

breath  and      ject  of  the  present  action.      Tbe  meeting* faoUse  was  mretieA  an 

^^^^  ground  belonging  to  one  John  M^Nair,  who  eaeoutcd'  f&ijourdis* 

Narrative.       positions  of  pews  or  scats  in  tbe  churchy  with  thejtJaares  ef  tbe 

ground  eflfeiring  thereto,  to  tbe  several tfubsortbers  who  bad:  pw^ 

chased  them  from  the  managers  appointed  by .die.oongffegatioD; 

and  thereafter,  on  9th  November  1778,  MfNaic<iesfioiitddt:)ttiMler 

burden  of  these  dispositions  of  tbepewn^  a  dispostiiov  dfiibe  fprdaiii, 

M*ith  the  church  built  thereon,  in •  favour  .of  certaiaiddi^iHllSi 

^  present  managers  of,  and  contributois  to  tbe-ttaJotaiaragtaDd  «p- 

*  holding  of  the  said  churoh  of  Relief,  and  8urviif(0ia}OA«iif«iv!ir  of 

<  them  accepting,  and  to  the  heir  of  the  lastt'Sitrri^or  of  tbcu^as 

<  trustees  and  managers,  for  tbeaiselves*  anJd'&r.behofltf^  liie.lrii#Ie 

*  other  managers  and  menbers^  both  pneeent  ^^id  )(07<y>silB,taf  ^ 

*  said  assoeiate  congregaliaii,.aiid.tQ4he  aasigsieea.of  SMcbiilriiafee^' 
Thereafter  the  remainiag  pqwft  were:sold».andidisp«iilJqii9;gsaMied 
to  tiie  purchasers.  Oii.92d.JttIy  ia04,<ibe  siulvHisteiaf  th9f^in»f» 
disponed  and  assigned  to*  the  puss«eiV'<Wjlliam  ISVatSMnjnAiot^ftVMi 
to  tbe  defenders,  Archibald  GalbI1ea)tb,t'l^C^ni6lH^i!1Ke]l^AMd»ib•U 
Colville  and  Nathaniel  Mt-Naif^^aa  tcdsteei^  tluefar«ri|^«idgiatM^ 
in  the  oharcb^  but  coceep ting  from  ^th^!wakTdodiee^iilwicii9|N»itioM 
of  the  pews.  The  congregation  attacbed.laiiihimiiawtiKgtliPttl^ 
lias  continued,  since  1767^hi  ooonedioamlb^'abd  mia^fAii^iiUitttiiii 
to  the  courts  of  the  Refief  Clmrcti.    -■  *■  .•:  ..•  >'<t -.•.••-;. i.  ^ji  "i/t  o^ ' 

The  Relief  Church  latterly  icatn^i  toicojniiiibQefi^vafaLpitfihgF- 
teries  and  a  synod.  Their  prabatbo^rsj. at  aiMauiiiif  [lioeMierM<l 
their  ministers,  at  ordination,. were  required,  tb  atdBBQ#ledg<t:AQii 
subscribe  the  Westaiioster  Ceafcssioo  «f  Bakii^i  i|t.ii800is:uof;.tiie 
Formula  prescribed  in  171 1  by  tbe  Geaeral  Assembly  i}fitha*Gkoidi 
of  Scotland :  ^  Do  you  sinoerely  own  '^ndibdUere  ltia<H9hafefo- 

<  trine  contained   in  the  Confessieo  af  Faith, -appeoviaKi^bflotk 

*  General  Assemblies  of  this  Church,  and  ratified  by  law^iiri'jdib  Ifftf 

<  1690,  to  be  founded  upon  tbe  ward  of  Gdd^ahddo  ytDlL^afchHov- 

*  ledge  the  same  as  the  confession  of  yonr  faith  (flAe^:  -c  nuiv.i;' 

Tbe  Westninster  Confession  of  Esttk  cotitaiBsilhe  UOmwt^  fit 
sages  relative  to  the  power  of  the  eivtl  miaigiilrale  ittD^ttocIfitiaslicil 
matters:  :  *<  .  •.  .^nt    ovbiiDt*: 

The  fourth  sectioii  of  the  20di  ehapCeris  astfalkiW»i'.>  lAadJ^atee 

<  the  powers  which  God  hath  ordained,  and<tli6!Uberty'WhielnCi0ii< 

<  hath  purdiased,  are  not  inteilded  by  God  lo'destDoyVibat  aMtValiy 

*  intended  to  uphold  and  preserve  one  another^  tiury  wko^»tip*o 
«  pretence  of  Christian  liberty,  shall  oppose  any  lawful  poir^r,-^ 
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.*  the  lawful  exercise  of  it)  whether  it  be  eivil  or  ecdesastical,  resist  6  June  1839. 
*the  ordioaade  of  God.   And  for  tkeir  publisfaing  of  sach  opinions,     ^^^s/^*^ 
<.or  DBaintaiaiog'  of  snob  pracDces,  as  are  contrary  to  the  light  of  oThertV.  GaU 
*■  naflttre,  or  to  the  known  principtes  of  Cbristianicy,  whether  con-  breath  and 

*  oemiog'faitby  worship,  or  conrversalaonr;  or  to' the  power  of  godli-      '^"^ 

*  nets;  oraitch  erroneous  opiaions  or  practioes,  aseitiierin  their  Narrmtiw. 

*  Off  n  natorey  orinrtkemannerioffmhiishiiigor  nmintaioin^  them, 
.^:are  <jbes(;Kaotive  tO'theeodiemai  peai^e  and  order  which  Christ  hath 

*  establjsbed'ia  theiOhi^eh  ^  they  nuayiawfuily  be  caUedto  aoeounti 
v^  and  'prod^ddcNl  agiaiqst'i)f  .tbeQeniOfes  of  the  Chuveh,  and<  by  the 
/-^fMiWier'aff  tbet  oivilJtnagistnitoi^  .Again,  the  thiifd^ amotion  of  the 
4Mjebapteris;i»>tiie  Mlilwiiig'terani:  *^  TheidviLongbtrate  may 
^-'iffdUMianrettc^hiaiSctf  !the  ildniiliisliiadoo  bfitke  word  and-isfaora- 

•AinpMPiiit  «r  the^pow^Kif  tte  Iceya^bf  JiheckidgdonioE  licairen*;^'!yet 

^'1i«^4iatfa  iuidioii«y,i«tiiiat  i6-'hia'Jvl]|^.'to^take>:iHdlMr*(lHiC  anityiaiid 

>>^eifeo^oproleivod  In  j|iM>|01fQCdb  rtibmfiik&'ttuth^GQi  bekept 

'^pailNiittddtii»t)ret  tbaiiatt  bltepfa^asef(«iiil^bfli9eie8  4Miaoppreflwd; 

t^j^lbi^ajrmp^hfm\uMi'Bb\M»in>  warditp^pqd  idisoipkinei  preitanted'br 

f^ifO^tiMi};  iaiMtattthadDfdiiiiMeei  ofliaodullity  ietdcri^aiAmiqisl^cd, 

^<ajnd<'bbieKf«di=  ^^Fonitlie/bettev^fi^ciitig>^heiieii^'l>efhflllhffMi|attr 

'f  i^^idoH^yaods^  U>  ibeipiieseb  t  'to>thcitSj  hnti:(i61p^ide^{jlhiik»iwhi2s«l> 

^''m4tiUiVBk1dmted'ik^  ttieai'^betass;qTciii%ItoltbeiaUiiid  ofi>Gofl?/io:j 

'  '<  )&MQ$NA^nriM8(eia)oStii0/lleUefi<^^^  on- 

4llnatiMi;to>«ary'thei^iie9tiasieDntaiiii^iB(tba  AiAslembiy}af|*'aribula, 

astttiiuvtiM^iains  MffitHer<tbeieBtnuii'agrfned\tb;tbeX}tofesai^  ^tih 

<  so  far  as  agreeable  to  the  word  it£QM^  thii'irhriileion  filont>Sbe>jFo|k. 

a0Ma'iW^pi^bitedby)tbeHdief  v^d  in<li79l2i  •    i 

'  In  Md9  theporsaite,  Sraathv  wfa«tofi  fiedh  edumli^at  tim  Relief 

'43hurp^h'jDi»iflfity  HaUy  and'  iioensed,  'aaa  |ireaokeP'tqr^Uie«'Rciilef 

*4!htircbrooQlrts;«  r^iMfriedia  oatt-ftoaa  Hheioeogaegalibn'tfait  Oiinptbri- 

•havto'bB'lbeit*  iiriDi8lteiV>nri»^h  die^aefc^pc^dwi-  Hdinnsicfdkineil'io 

tM  eha%e  hift  tkeoftdirfiprcBbyt^tyi«fii6lai^w^  iwhebrfai^vittl^ a 

jibcl{Mtaaa(W'irisaiibjclcti)Bn  aoilhciODilrtS'Of  Abathieiiyriiii-dMtriife 

im4  diiteifflifie;    •    •  "  ^'.'-  •.»  i  '■•■''  •  »  )  #':.''•  'o^-.    ;.j  ;^-a  j. ;-.•,,  ^. » 

/#uliil'i63ft^  fthe  Aelitf  •^odaibplediaeriircjgillatioiifpialtecingi  tire 

qaestion  as  toiMfhefenceito  Abo  Cdaffrtoion  4iE  FAilhf.aiidfe»j$fining 

Cli^  :|ittvwiiigiefnMit0'be  shied  fc  '^«Ba:70U(0\i»Q»  aod'fwitt  y^u^adbere 

«.tOi:;thfi . dooftrioer. of  .4bn  iWeslitiinater>  /C<yifes$ion  .of><  Kaifcbi.  as 

*  founded  on  and  consistent  with  the  word  of  God,  ezccfMl  in  so 
"^isrus'said  CoB&ssiontirtcogiijuids  ll}e'poaif^«ef.the)«iM)0taglstrate 

:^.|)i^lnterlereriii-t0ligioh$iiinatleta?'     '••';!..)•)•{•.     n    •  "<' • 
.^    :TbiK  tegufaitioi*  was  isebt  down't&atliibeiOOQgvegliiiQiK  of  the 
Relief' Ohoreh,  inolodiog  that  of  Gampbelloniiaad  was  flpproved  of 
l)y  Mr  Smith  and  his  session^ 
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6  June  1839.       At  the  same  meeting  of  synod  at  which  this  regnlatioii 
Smith  and^    adopted,  a  committee  was  appointed  •  to  prepare  a  history  of  the 
Othera  o.  Gal-  ^  Relief  Cburch^  a  recognition  of  the  Westminster  Confession  of 

*  Faith  as  the  doctrine  of  the  Relief  Church,  and  a  spedficajtion  of 

<  the  points  of  civil  ecclesiastical  polity  to  which  the  Relief  synod 

<  object/     A  report  was  prepared,  in  which  it  was  set  forth,  that 

*  the  parts  of  the  Confession  of  Faith  objected  to  by  the  Relief 
'  Church  are  tliose  which  recognise  a  right  of  interference  on  the 
^  part  of  the  ciyil  magistrate  in  religious  matters,  viz«  the  following, 
^  c.  SO,  iiBct.  4,  c.  23,  sect  8,'  as  above  quoted.  This  report  was 
laid  on  the  table  of  the  synod  in  1683,  but  was  never  approved  of 
by  them. 

At  meetings  of  the  proprietors  and  members  of  the  church  at 
Campbelton  on  I2th  October  and  9th  November  ISSB^  it  was 
agreed  that  they  *  should  abide  by  the  regulations  of  the  Relief  synod 

<  as  presently  constituted/  The  resolution  to  this  effect  at  the 
second  meeting  was  moved  by  the  pursuer,  Colville. 

In  1884,  in*  consequence  of  a  fama  having  arisen  that  Mr  Smith 
was  undermining  the  interests  of  the  Relief  Church,  and  was  en- 
deavouring to  join  his  congregation  to  the  Established  Charch,  Ae 
Relief  presbytery  of  Glasgow  entered  on  an  investigation  of  th6 
matter,  the  result  of  which,  after  a  variety  of  procedure,  was,  that, 
on  3d  November  1835,  the  presbytery  unanimously  declared  *  Mr 
^  Smith  out  of  connection  with  the  Relief  body/  On  an  appeal  to 
the  synod  by  Mr  Smith,  this  sentence  was  confirmed  by  an  onani- 
mous  judgment  of  that  assembly.  The  great  majority  of  the  pro- 
prietors of  the  church  at  Campbelton  approved  of  and  acquiesced  ia 
these  proceedings  of  the  presbytery  and  synod. 

Mr  Smith  and  the  other  pursuers,  William  Watson  and  Darid 
Colville,  proprietors  of  pews  in  the  church,  and  the  former  one  of 
the  trustees,  (in  addition  to  the  proceedings  with  reference  to  the 
interim  possession  of  the  church,  previously  collected,  ut  supra,) 
then  raised  the  present  action  of  declarator  against  the  remaining 
trustees  and  certain  proprietors  of  the  meeting-house,  on  the  sob- 
sumption  that  one  of  the  original  principles  on  which  the  Relief 
Church  was  formed  was  a  belief  in  the  scriptural  nature  of  a  churck 
established  and  endowed  by  the  State,  and  that  the  Relief  presby- 
tery and  synod  had  departed  from  this  principle  by  adopting  the 
voluntary  principle,  t.  e.  that  church  establishments  and  endow- 
ments are  unscriptural  and  unlawful,  in  which  they  were  followed 
and  abetted  by  the  defenders ;  while,  on  the  other  hand,  the  pur- 
suers had  always  adhered  to  the  original  Relief  principles.  The 
summona  therefore  concluded,  that  these  ^original  Relief  principles 
were  in  favour  of  church  establishments  and  endowments,  and  that 
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too  person  .ooal4  preach  in  the  charch  or  interfere  in  its  manage-  6  June  1839. 
tnent.Vwboholds  principles  opposed  to  endowments  or  church  esta-  ^^^^^ 
<  blishmentSy  or  ip  any  other  way  opposed  to  the  principles  received  othen  v.  GaK 

*  by  the  Relief  presbytery  in  the  year  1767  ;'  that  the  pursuers  and  Q^blJ^"** 
Dther  proprietors  of  .the  .cfiurc;h/|iad  right  to  the  exclusive  manage-      — 1 
me^t  of  ity'firee  from  any  coDtra\,oQ  J^be  party  of  the  Relief  pros-  ^^rrativc. 
bytery  and  synod,  and  to  tb^  sole  pQwer  of  choosing  thei  minister, 
subject -to  the  qoalificatipn,  *  that  soch  minister  shall  adhere  to  th6 

*  original  Relief  principles  held  and  maintained  by  the  founders  of 
'  the  said. Church ;'  i^od  that  the  defenders  should  be  interdicted  from 
electing  any  minister  who  might  entertain  opposite  opinions,  after 
Mr  Smith's  incumbency  had  ceased ;  that  such  incumbency  had  not 
cometo^an  end  by  the  proceedings  and  sentences  of  the  presby- 
tery and  i^nod, .  wbic;h  were  ineflfectual  to  deprive  Mr  Smith  of  his 
character  of  m^niste^  pf  the  church,  or  of  any  rights  or  privileges 
belongiikg' to  him  9^  such^  that  he  was  entitled  to  remain  in  posses- 
sion of  the  churchy  Jnanse  and  glebe^  and  the  other  pursuers  and 
all  who  .might  adhere  to  them,  to  have  the  unmolested  use  and  en- 
joyment of  his  se^rvices.  Thirty-eight  of  the  proprietors  of  the 
cluirph  gave  in  a  minute  of  consent  that  decree  should  be  pro- 
nounced in  these  terms. 

The  defendecst  (who  were  supported^by  the  remaining  790  pro- 
prietors of  the  church,)  denied  that  the  Relief  body  ever  held  the 
principles  of  the  Established  Church  as  to  the  power  of  the  civil 
magistrate,  and  the  lawfulness  of  a  national  establishment,  which 
had  always  been  left  by  them  an  open  question ;  and  accordingly 
pleaded — L  That  there  had  been  no  deviation  from  the  original 
principles  of  the  body,  to  affect  the  right  of  the  adherents  of  the 
synod  to  the  use  of  the  church ;  and,  2.  That  the  <lecision  of  the 
synod  waa  conclusive  as  to  the  question  of  adherence  or  non-adhe- 
rence to  their  ^original  principles,  and  as  *  the  test'  of  such  adhe- 
rence, and  that  ii  was  incompetent  for  the  civil  court  to  take  cog- 
nisance of  their  proceedings. 

After  hearing  parties  the  Lord  Ordinary  appointed  cases  to  be  Lord  Ordi- 
given  in,  adding  the  awexed  note :  °*'y'»  N^*^- 

Noie*-^*  This  case  is  certainly  important,  and  the  Lord  Ordinary 

<  thinha  itdiffionUi     He  will  briefly  suggest  the  points  which  ap- 

*  pear  to  him  to  require  chief  attention. 

*  1»  The  Court  must  naturally  look  for  the  principle  of  judg- 

<  ment  to  the  doctrine  laid  down  by  the  House  of  Lords  in  the  case 
^  of  Aikman  v.  Ccaigdallie,  and  held  in  the  English  and  Irish  cases 
^  referred  to  by  the  pursuers ;  vide  3  Merimle^  353,  Feb.  2,  Jacob 
-^  and  Walker^  245,  &c. ;  the  Clough  case  in  the  Irish  Exchequer, 
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ot%:^^'^''' '-^* ^"^^^^  ietmbBoa  tkt^viL  i;i^t(iof)(priipeii^iif  klt^  InaUnm- 

^(tllrQ  JiHii^lbgfidjrio/liaye  tidcett  pfauecv^tlift  GDili!t7ii(«OTip€CMt«M^ 
*  bound  to  inquire  intaitke^raatt^^  m »coglbwMgty^ lifagto -gftir^ if 
'3iWMkM|p  A^  <)a«8ta9r»  of  oiril  'igfat^'  derar4iiiig^«Mhalit>mbifBe. 
<~EitttiNie'.de6rflffei»,  ja.it)ie''prelen^<«a6e»  toBkisc'flimi  #6r  ^tb- 
^ gi^biilg  jit ffitei  tiie>'Cib6.iofi^iftiBawaqd;>tlwi]a«bcirdCi|teiy;tel' 
^'iintbdmidkigit  from' jtbe! ppaoqiiflyit&difpeadeutl^^ 
ioiiifoittlotiibrtmi^  iavdnri^iittixEie  m«rit8..' uTboy  iadnddibrtlBr 
'.thfi^el  JHuog*  QprAQhifiiii  ocidiiadoiErJiititlm^UtelieffifN'etfbyloij^ia^ 
^^grttod^/attllm.iooiBbem  <if.>theQe)bod]«»appflisi*li}Eiiotti«i*rtte^ 
i'lho.ttking^itjroleai^^  udriB'^^ipoci^dfi^oiMgfllNli&gpMr^Aiiilfc, 
<(theM  ioiio  tbis  .oa8e^^jM>sooB»p«teB«^4n'AtbesOoiirftNto>tp<fuiwiBto 
riftboirrilehelBv^Biihteu  di^^  ^ounAs'oumbiA  Mt  SMtinikUiUtti 
f  j«lit«>ffiifrom  Alie)<jooiiiiJa[irtioti^«''fiTJH^  ?ie#idtft^o«ik(U»UiidiJQai^ 
^vdBMM(h\to  >bd  jdiltfiii^nitoBi-lbi^^  thbtot  nlaoiarfe  ofe^&s^ifik 
^:IEln4KatiDofftih  ^emifa,JiifaBtv  UiM^Aikiiteibvise^JaBd  tkq  otM< 
^<tb^C8iitr|0)ai)  IwtoaiHiivsMai  «nNirifedi^Jwe«tttbiofeliih/loiM^'j/ 

-/o^  XbJfelliiHra  QttBaaoyjeonn^aBfllris^teai  jmJimoM^fqjiiiiiM 
^,affilodi»f>«OMfOMiinikihte^(tBlffli;t^Bd^«a)J^  fiiKtk 

>'.po}nfr  tsfibf  bonridtneilisitkid^  Wiietboiyijf('it^iDi>li38iiMii,iiflBt 
fafi-BiH^'i^Be^fndntaniaiig  ihe^iodist  ifiendMr^'iofi^that^rtabyitry 
5  andiB^od^ithl^y  ahenriolidiigiitii  ate«qfetitiri) jxridt,  ttfae^ii  iiiipki 
!$fbntoi«4ia9lif^tl»}<3ainf)beltonHefaiatthii4i^  addothatilb^T 

f  bkioe^Qjiteudbd  Mr'Smitbv^  beimas^voflmildfaiftranai  |||itUjaK>friD^ 
^  dplfi^/thd^oaiiey/in^DCBpeot  of  (tbttepntpertyjoia^ifimioaTaitMiii^A 
f'fetMBis*inmiIurm.ithairiffhiito^iA  irvnttti^  idotki  ordteeBtDplffiilLadlfcitt 
I*  (|^'riili6*ofit)ailr  bo  decideflUy. settled^  bjrJtin^^caveaitfefibrriMl^jto^  ■ 

*  2.  It  appears  to  the  Lord  Ordinary  tbaK  tfaevct  •  deed  4m| 'littie 
i^dmeamonuom'tim  ^pipitipBvWhetbeiv  if  >tiMi  ^progMmng* a^art 
'^^  Mr  Smith  'beaipriiftef  cato  o£ihteiui2U&if^^  ilfa^iB«li«f  bodyi 
><  >  tbi&Goiiirtrkni  iKiqDir&  idtpitb«^  mtif  itt'of audirprooeedtn^i^»  j&flfaoMi^ 
'*^ra8t;piDp€piftio%dje'Jix)id  Otdtnany^sliotild  thiiikfdiat«iiifirecoiM 
-^  bs  litl)e«f  Badtabftoftkifa.:He<ii:v#en'e4bail4hBfpaiidiiBm>aiB^^ 
-/.'maiii^i^itfehst  tiDii&ibeing^iar><jpe8tibDiofeorltMKV3fidieattgahti9ni 
/« «u4kieb^consCil«te;4be«eomrast  iiave.)Bot  hisen^obKri^o^iitih&fiQD't 
I  f  (liucoikipBtQnt  to  (d«c;hure^  thdi  pnoaaediiigpdikigqik  v  i  JBiit'tkud]ffi<9l7 
*f.it|  tbi^fplea'iaJ'iii  abd  jqaefetiony  Wbetherv  iiy^iitaitJnipidiciiMel^ 
*^W4b«fJElelief  presbfterytand  syaod^  tbey  have  not  committed^ 
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*  iliiH  lypUi  ihejp  jadgqient^'^try.thirig  conDeeted  whh  libe  con^  6JiraeI9S§. 

<  ftm^tioti  and'^fipliGKtioii'  of  tliote  regiilationt  ?  NeveftheleM^  if    ^^^^^'^^^ 

*  d»:fMnittem  thiidc^ikat  tbey  ob»  make  oat  such  a  gross  and  wHM  '^^^^,  o^j, 

<  TJoUtioiii  oft  Urn  miea  of*  the  ^body^  in  order  to  effect  a  purpose,  breath  and 
<;«faicb  CDuld  Aot-be  attained  without  it,  as  shall  amount  to  an  en-  ^^*"* 
*-#ii9  brtakiDg  op  «f' the  •contract,'  on  the  &ith  of  which  any  jurisdic-     Note. 
^'tion^'Waa  ceoMDitted  to  these  courts,  they  may  make  a  point  not 

<  iindetemng'the  eooaideration  of  the  Conrt. 

*  d*>  Bat  f  be  moce  material  question  in  this  part  of  the  case  seems 

*  feo'bei  Whether  this  is. a  case  of  disoipline  in  point  of  fictf — in 
^wkickqnestkuithe.  departure  from  the  known  rules  of  the  body 
^'iBay  b^imaterial.-  But  in  considering  this  point,  the  Court  must 
^ctfrtainlyiLsak  into  the  origin  of  the  dispute.  And  the  defenders 
^.wtllhave  to  .direct  their  attention  to  the  impression  naturally  pro* 
^  dqpad (by t^t  which  waa  the  beginning  of  the  controversy,  name* 

<  ly^xAe  .proposal  gmde-Jby  the  presbytery  to  the  session  of  Camp« 
^jbd^m^.ijptiform  a,MTAm  with  .thiSeoession  Chureh.  If  the  reality 
^fahduhL-bew ;  tbit  tMe  Was.«tAherrootiOf  die  bmneiB,  and  that  Mr 
iifim|ditihtf  btBOvjeatOttdedy  becausethe  objected  to  it,  and  so  has 
hfblwwdv>a»  abstngla  to  .the  desig^-^-na  thii^  which  ^coaAf  n^  have 
ffhate)  pitt  mtXk^thrJBtu^^^'Ubelf  it  will  be  very  difflcult  to  make 
%ti«f  <liMi^tbtt-esis  JranaiiothitogL'but*  mere  matter  ef  discipline,  sknd 
^  that  there  is  no  fumbfflontiL.diffeveoce' between  Mr  Smith  laad 
ftalitnyyid|in>r»gaffd  tothe^gemiiiie  principles  of  the  Relief  Church. 
^lOfkdi  coodideratieB^  however,  belong  also  to  this  part  of  the  case, 
f' Jb^stwiSMBOt  to*  be  assumed,  that  this  most  necessarily  be  a  ques* 
t  tio^  of  disciplinef  merely  because  it  arises  out  of  a  sentence  or 
* j^qsohttion 'of , the  Relief  presbytery  and  synod.  The  Court  must 
^io^btnto^the  ostensible  grounds,  and  all  the  circumstances  of  the 
^f)r9ceoding,  in  order  to  see  what  it  is  in  reality.  The  mere  eolour 
>  of  judicial  proceeding,  under  such  a  contract,  will  not  avail,  if  it 

*  should  appear  that  the  real  transaction  is  an  attempt  to  take  the 

<  command  of  the  property,  in  order  to  divert  it  from  the  proper 

<  purposes  of  the  trust. 

'  4.  In  what  may  be  considered  as  the  proper  merits  of  the  case  the 

<  first  point  is,  whether  the  Relief  Church,  as  originally  founded,  or 

*  as  it  stood  at  the  time  when  the  Campbelton  church  formed  its 

<  connection  with  it,  held,  as  matter  of  doctrine  or  principle,  that 

*  any  establishment  for  the  religious  instruction  of  the  people,  sup- 
^  ported  and  sanctioned  by  the  Government  of  the  country  as  a  jia- 

J^itsoaal  church,. is  umcripturaly  or  contrary  to  the  truths  of  the  Bibk^ 
f^Kto  authoritative,  practice  or  examples  ?  or,  whether,  on  the  other 
'*  hand,-  thoy  did%hoid  the  lawfulness  of  such  an  establishpient  pon* 
^»ii\)djfi  and  the  declarations  on  that  subject  contained  in  the  West- 
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Others  v.  OtA- 
breatli  and 
Others. 

Note. 


mingter  Confession  of  Faith  rimpty  andwiihoni  quali/iottiitmf  Tke 
position  talcen  by  the  defenders  is,  that  this  vras  merely  left  ai  an 
open  point,  on  which  every  member  was  allowed  to  have  his  own 
opinion.  Bat  in  addressing  themselves  to  that  point,  they  will 
have  to  keep  in  view,  1.  That  where  the  question  is,  whether  any 
thing  IS  coniranf  to  Hie  Bihk  or  unmnriptutalt  according  to  the  com- 
mon phrase,  it  is  not  ea^  to  receive  the  proposition,  that  it  eoM 
be  matter  of  indifference;  and  that  the  dispute  does  not  rehite  to 
the  mere  expediency  x>t  inexpediency  of  a  church  estaUishmeDt,  if 
the  change  of  principle  maintained  by  the  pursuers  has  taken  pkee. 
2.  That  if  the  pursuers  should  succeed  in  showing  that  the  lov- 
Julness  of  the  chorch  establishment  was  expressly  held  by  theii^ 
liefbedy^  any  positive  act  done,  for  the  purpose  of  converting  tint 
into  an  open  question,  may  itself  very  possibly  infer  a  departnre 
from  original  principle ;  and,  d.  That  if  the  articles  of  the  Confa> 
sion  of  Faith  were  originally  received  by  the  Relief  body  obsobdidj^ 
and  without  qualification  in  this  point,  and  if  they  have  now  been 
altered  or  qualified^  in  order  to  adapt  them  to  the  opposite  principle, 
that  of  a  church  establishment  being  anti^scripturali  the  £Mto( 
such  an  alteration  or  qualification  being  made,  may  amount  ta 
direct  proof  of  an  abandonment  of  the  original  principles  of  the 
Relief  in  this  point. 

<  5.  The  pursuers,  in  the  next  place,  undertake  to  show,  that  the 
Relief  presbytery  and  synod  have  now  come  openly  to  tnaintaiiH 
as  a  matter  of  doctrine  and  belief,  that  a  church  establishaeot 
is  anti-scripturaL  Here  the  defenders  allege,  that  thongk  iodi- 
vtthial  members  may  hold  this  -opinion,  and  may  have  pabUshci 
it,  it  has  not  been  adopted  authoritatively  as  one  of  the  ienets^tf 
the  body  by  any  synodical  act.  But  if  they  are  to  rest  their  caie 
on  this  position,  it  will  be  very  necessary  for  them  to  meet  the 
diflieulty  presented  by  the  refusal  of  the  presbytery> jind  synod  to 
be  satisfied  with  the  deehiratian  tendered  by  Mr  Smith,  pledging 
and  obliging  himself  <  to  adhere  strietly  to  Relief  priAcipt^  as 

<  synodieally  declared  at  the  present  time^  and  as  understood  at  the 

<  period  of  my  ordination.'  If  the  principles  eo  declared^  left  it 
an  op^n  question  on  the  one  side,  they  must  have  left  it  an  open 
question  on  thcotber  side  also.  If  the  presbytery  and  synod  hate^ 
in  their  proceedings  in  this  case,  adopted  a  dijffhrent  test  of  the 
sense  in  which  the  principles  are  to  be  understood,  they  can  soaree- 
ly  object  to  their  own  test  being  adopted,  namely,  the  sense  in 
which  the  principles  are  de  iacto  received  by  the  mem&craef  the 
synod  at  the  present  day;  and  if  Mr  Smith  has  been  extraded, 
simply  because  be  will  not  depart  from  what  has  been  synodieoHj^ 
dtclaredi  to  adopt  some  sense  which  has  not  been  so  declared,  it 
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will  be  singular,  if  in  the  sanie  argument  it  ahoald  be  beld»  that  6  June  idsd. 
there  can  be  no  proof  of  a  departure  from  original  principles,  but    ^^V^^ 

.  J.     »^  &rr»  Smith  and 

by  a  symdicai  a<jf.  Otbet*  ».  Gal. 

<  6.  But  the  defenders  maintain  another  pottit,  which,  if  well  found*  breath  and 
ed,  may  carry  them  through  the  case,  even  though  they  should  ^"' 
fail  rn  every  thing  else.  Supposing  diat  the  Relief  Church  did  Note, 
originally  hold  the  scriptural  lawfulness  of  the  Church  E^blish* 
ment,  and  that  the  Court  should  be  satisfied  that  the  presbytery 
and  synod  have  now  rejected  that  principle,  and  adopted  the  re* 
verse  proposition,  the  defenders  stiU*  maintain  that  that  is  not  an 
essential  point  of  doctrine,  or  of  opinion,  sufficient,  'in  a  question 
among  the  present  parties,  to  justify  an  abandonment  of  the  Re- 
lief presbytery  and  synod,  or  to  entitle  a  minority  tDf  the  proprie- 
tbrs  to  carry  off  th^  property  ftom  thermag^rity  adhering  to  those 
bodies.  The  Lord  Ordinary  oon^ders  this  to  be  the^mpstimpdr- 
tant,  und  perhaps  the  mo^f  difficult,  point  in  the  ctidse. '  It  might 
bring  it  near  to  the  ultimate  state  of  the  caaeof  Aikman.  For 
although,  ofi  the  assumption,  the  difference  between  the  synod 
and  the  defenden  adhering  to  it,  and  Mr  Smlith  and  the  other 
pursuers  adhering  to  Jnmj  may  be  quite  clear  and  intelligible,  it 
yet  may  not  be  sufficient,  in  point  c€  vital'<imporiAnce,  to  warrant 
the  Court  to  find  that  the  property  must  devolrve  on  a  sttiall  mi^ 
nority  of  the  proprietors  seceding  from  the  Relief  body.  It  can- 
not be  held,  that  every  article  <of  the 'Confession  of  Faith  is  a  ne- 
cessary artide  of  communion.  Private  Christians  are  under  no  ob- 
ligation, even  in  the  Established  Church,  to  sign  the  Confession 
of  Faith,  though  admitted  into  full  comnlunion ;  and  the  defend- 
ers may  reasonably  maintain,  that  there  may  be  minor  points  in- 
volved in  it,  not  entering  into  any  of  the  essential  doctrines  of 
Christianity ;  a  difference  of  opinion  on  wlrioh  infill  not  warrant  a 
separation  <;p  carry  unth  it  rights  of  property,  contrary  to  the  des- 
tination for  a  chui*ch  in  connection  withthe  Relief  presbytery. 
<  The  Lord  Ordinary  arteacbes  the  more  importance  to  this  point, 
because  if  it  cannot  be  made  out,  that  the  tenet  concernit^  the 
lawfulness  of  a  church  establishment  isde  essentialibus,  m  «vcA 
a  church  as  the  Seceding  Voluntary  Chnreh  of  Relief  the  force  of 
the  decisions  on  the  English  and  Irishi  eases  would  be  entirely 
taken  off,  and  the  pressing  difficulty  in  the  argument,  when  the 
supposition  of  the  synod  having  beeotoe  Unitarian  or  Soman  Ca^- 
tholic  is  made,  would  be  almost  entirely  overcome.  The  Lord 
Ordinary  therefore  directs  the  special  attention  of  both  parties  to 
this  point,  which  he  thinks  by  far 'the  strongest  point  in  the  de- 
fence. He  does  not  mean  to  say,  that  there  may  not  be  a  solid 
answer  to  it.     But  be  states  the  difficalty  strongly,  in  order  that 
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^^y*^^    'oAkiiidlidMDg' -Aislindtly  Ibe  vc»wlo'»be,  that  there  may  fee  pmm 
^SSLnpi^ilo^  ^i0rQn()ii£ii^e)igi(i*»)prj»eiple,;«  difference  on  wUck  will  not  ivtftmfm 

Others^ >^  ■  i  n  j^  JSemb  ^tttttaibDii ' tvi&r^  madeiiiiitbe  d«bace,^  with  r^^  u  tb 
Note*  "  '  ^HMRiidusiOnvof  Uie 'eoHifD^iys.  >  The  Lord  Ordinary  will uskeniCT 
fiihto^^dibte  ^ointarf'  A  'pl<9a  w«b  also  ui^d^  tkae  tb^  ^fttrsoen 
<ilMicki)armditllentttVel^  liebipttfaii  ekoeptionej  from  eoaiplfti»i^«f 
^itbe^^Kifltiilgi iprfawipiea  of  the ^pr^y eery,  by  bmvitig  itomfitfi»d3it 
^mttarnlresbliifi^inlaf^rfiai'itieetilig  ofip^opK^tor^*  TbeiSioAb  (Mi^ 
^[ter^lddeil  nob  ibiakjANrt  t^h  cet^ismH'  tdnr-nni'  wkfi  »idbr>  pobi 
^iBiit  tbe)|kiii:Uevmay'<kelivilli)it  ^'tbey4thkik^dceMvy'.:! '  .-^ 
-iofiTbei'bbid  Ordinary -bias  only^to  add^  ibait  intipjDepi^iiig'^itbnt 
ffsiostan  ^^teiition^iflB  kken  awMjjte  nudDe.thejp^ttieipaMPaieaf 
*  the  difficulties  which  occur  to  him  on  the  different  points  of  tlie 
"  t'jtvAtO  iiaa^iDenli^iahtt)thatlie)iipoulH.iiatihaTe  thtet qndelsloUbasijfidi- 
KY■ti(]g{ii^yJo^iIlkm(otl«lly<:fofithi^|^otnt8i^  niMuj  -uniuirjoo  sni.q 

Punuen*       -jliFlici  |liaw0t9';jfeadhif-r^frftat(ptfiut0ofi|»r  at%)ftii«illtditoiiiaaHiiif 
^^^  tK^  opiitiDnB)lrfi«li^piio^essocafl(daiii|  fhr  dM^pia^pHS>ofiddtCfiiBaiiif 

bigsb^^qatopetitjniaiiitaiiise^/sbid&'DOi  giveeffeetitollbe  lirfldniiirf 
^«fsu4dar8ero^ii|KitytdearottdrtoireKgQM«ip«^^  ^ 

inu»eftifont)iei«(teemb]ktivpb8^  itDovbloiuit'wito  bo  dev^tBd^^&nitke 
««die'i  maiM^is ,  pt opcatiy  UettirieA  4ei>ehkvitaiile'  i  aaea'  iirTliatr  teJpi» 
B^fifed'^fo&  thA  sjiedial  di^ilaea  abtemted  l>y  titfe  'AsbotaC  ^ tiN^ito 
^fff«E»i(i6tlfe  mii|pDrity  bf  d  cofi^egMldn,  M  wdos^bbbtof  aiteff^ 
baa  rtieen  qp^yideUy  rfor  thei  dbl^nainatton^of  %be'ehlUrc4^  Isofktiik 
DUocerlelRd^i&titsd'aiithdkiiyv  -^ovehNngi,  ike  ^iigfiiua  oittaiQiiilf 
sricd  tHiililv  tliaik  6}ogr^pAbn  inay.  b!^!-^tii^t4d|^iii^  «oiiidM}iaiii4 
idiirpointisi  EtdfrHsqUiaita  toJnquieii'wl»khi^fh6iciinj|i#eg^  ^n^ 
fist^ifs  bbdyiteotidbie^toiUM  thtrifydi-««ig^a)I^  pr^Meiidd^toyidiMi 
•Wtte  flilaiitt»iKifideHi<j«k}hki|»tbe  c&ufdb.iiiukretmirniAe0(>tM^>lAibMi 
bii4DAtfaUoif^  d7<b/JVin(l  >]«0&^!in'>HoaieiWP-Lordi«ir  ^^Jld^aMl 
^teti)I^boill)8i5y^iaifd  Jaiiloo«(^  &.oii484i4tise>  Jd^ 
6sai;!oAl;iorBt^Ottn(i«lt;jt<Pe»rsoiEi^^^tf,id  AlM>;(i;t}'8JI3  r'fU&t 
«onWodfenet^)ldl20/iSuJaoaidni£i^^^  jt4aiej/.A«iHt)Nloy-CUMMilai 
Sl«oo^,i<IILaciij!riI^«rky^a«^  l^(t4^i7eSufi«iu^)Ai9A  9Sb  palbmnief 
<GelidralliaP(cPeaf8<itH<aa85,  ^JfoYAifiMu;  ^J^l'fandiidtbd#83o^4)I^Mti 
IftoidXDtberBu  (CttJopgh  oit^^)  lQ6anoiNariffj'($hei»eaaiWii[faiwieyii^ 
^t^waslw  fioldaibmtafefarid  iMseocihltavUcle  tf  the  RiAirfrDMircii 
^Ilt'WppMtt  itf  <tbai  (iropittfidiiaQ  «beffifr8iieiti»>rbf<^n«9i'to<«  ^bii^tf 
|»f^lifirQin(feofiif6'Sdfii^bi^te  boddsrp  iJ  Tte'feiij^fl^aflnld'^hiatdry  eflte 
lUHefifMRsbyteryf^* 'Tfae/iestimofiy  of  mttmbetv^of^diFe^VMh^^ 
Tbe  con«titatiens.o€tbe  lleltef churches;  4,  The  termsof  atllrgff€i 
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to  Relief  mioisters  ;  and»  5«  ThepioeeeditvgSf^lkeflynod^.ii^rjiese  diattHetiMSft 
proofi^  ettabiished  that  the .  OoofeMidR  of-. Fallb^' aaciu^ipngiiibft'idte^    ^V^^ 
trkM  of  Uie  pawer of  Ihe  ciyil oiagittmte  in Mippofiiiigiteligiiooptnift  fMenn^M- 
originally  retained,  and  lieid,  i^itlfotit  qiiaUficifttbli  or  eiMaqrtMfi^  hf  bretukmwiAi'.Mi 
tke  preahytory  and^yniiHi  of  Reliefs  n  But/tlosfdootrM  'baadbeen  ^'^^'^'''^^^-'> 
d€viat0fl*from  by-thfe-  (fyDi>d<aDd  tlie  delendew.''  (Eivfaiftliafiuhm^  Pursuam'^f 
sioni  ithat  Ibe  syaod.  hare  made  ibmi  op'wp  ^uestbn^Mi^  niffifaieatfuf     ^"* 
ihef  dectsipn  of  the -case';  bpt^^  ladAiptioii  (d.d^iWi^ntKnf'ApiisutU 
pie  ]ftpr«T«4  by^  refejsatio^  to  jA^,n^t9M  tfat  ^ynodj'ailASBiBBdbaliti^ 
ttaU]^  idmilted  by  the  defend^rft.   .It^is^ior.iwiisliboigtithiandfimtMn) 
and  for  bia:  adAterenoe  to  tke^origiaal  prrndpUsidf  their  RelibfJm^, 
that  Mr. Smith  has  be^n  cut  off  froiar oohatetjorowitlnjtlienrjj  p^e 
prBtfee|diiiga,«g«(io8tiuiii  urete  not'tra}y(in  acaaedfidiniflliacl;!  itei- 
tlier  overs  they  ^cortdoobed  aeeardiflg  to  tke^egviaoBiotmsHd  proBets; 

.ij*.  t(i  -h!..,.'r    ..--.    .r    ••       •(..   ':"  ,  ,.f  ,.i '■1.1    '^    \r   '    'I'lfi.iu   out* 

• '  Xhoidafeiidehi  pleaded-^l^  rEhat  }ih"  qnealfioBtf  j  dfiiord&nr^onijJiaBi^  Defenders* 
pline  occurring  within  the.  retjgidn^rseoli  itoieialB^ohjiiTiai^lidbrM     ^^ 
courts  ought  to  take  the  sentence  of  the  competent  ecclesiastical 
tsibaMklscofildieimaeelB  air.phibttiA'ptoftdtar^aiMl^^elmaaUi  infiirfe-'       ?^Vi> .  ^^ 
IjaatfeiswthlatoaiMiiijIflfqtkIa  t>fl  tfae<mcixils^of'iaii^i^aetitefniB/nqD  iHa 
gr— aritihal  adisk  nntters^d^  aat'&U^widiiBJtheir/iiaqidipliaivdigid 
4lra|  pdxftQin^eiiii(b|Qeopia0;the'(meibbKrfti6f/ai^i^ou88adB^ 
bitebel4!tttf(btodiog  ihamaei^aa  to<Jibidaub|Jr^tl^€l.TOBl|Hlect1  im'kitnituad 
m«|tarb>;^:Jdifr;eonstittffod<iauAkdritiett'df  tkei^eei|;^£>ib^ 
mikig^,  ^bJitflyilBajl;  BdX!0^Hartr^^&J3ui'm'.'j^ecfai;)£al(?i)ia^ 
iEiiaaer^.6tlipDe/o^  lJ716t;  iJ9a}7>  '^1^'>]^^  i7(4^(p  iftitidbifl(cfefa)ii8. 
Blfnbi^7tJh  SMroh^  i773|wuni)€yi>rled^  hub  notic^invE)ta|n  mtfaBrasi^ 
leliftifliadli;  «tJ%3>v^  £t9>^ii268^(oilol;ehBdfi^i.llltliiAiigbst'jll^f) 
JMaoijasl^i^  Qr^bt^i  Sdl^  July.  ISA!  ;riilJal$ip^(Naivite,([Jdl)r  JkiM 
L806»  •;  ^W^fttevvi^may  biai  the/caaei^ithe  «veni(aff  arsdhismiiaipiHBig 
jbhailPfmbefS'i^a, dlssenjiiigioKdreki  !vfb4i«8udbai«)i?jDelBf  iu«q|itm* 
aaoiii»/th0deliv«BanGe  of  itougbt^ilo  alljcj^tkauDbatirefiriilis  oiMt** 
bexs.iflteftai^  to  be  ;i«ceirad«8!<lonfclu8imof;<irilatiafft  UiolMeAlbod 
priaidipiea^' ..  -  Tbe .  decision  ioi  •  iiikmaii'ai  base  iiMdy«:MldioaiiMd»;^ 
CSdstA'^  eoteritig  iota  an.tnrestigalnii'oC  theipriadiplceiof  joTvclitticl^ 
in*vUek  k  scUam.  eziscad,  iaAO(r<\sfi.tA  fksoelrtida^JA^Iti^ttflidMtflhea 
aabetnr^Q  due  eooteading/sCUittttBi  l)uifwafr/nMeG|ip(iaJfI^(loo^ 
<«aie  ifriiene^tbiivchtiroh  irals  juaa&imbds.  (  d.  &^»iik  "i^^iisAist^i^Mi' 
^xp  ibaS'JbM^iDa/departttrewfronl.laiiy  f)f>4)he  diigatidl  priedifiyebnif 
Ibfi  I  Relief  :b^y/   The  lawfufaesadof  ia.isAliaBaiidslahlialuniiM^ 
idw^yliibeeiv  fegardi9d^aran^apfTi.^aatioa^<fm4  laito  eil  llMq^taisfilt 
4iiiitw  YiCh4*}aitairal}aa>injtli4i  ffermUta}Jit>iafi:^f8rasrbodmu>!MmV 
but'i^ereiy'decbraMy.of ;  diev£Mmep4aw  and'pn^ee^gJB^ 
^vermay  be .  the  opinions  of 4ts.  indtridkibl  meaibers.Qn  thai  i^/aUSS^ 
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6  June  1839.  the  volunlary  prineiple  has  never  been  adopted  by  the  ^od  of  the 
^"^V^^     Relief  Church*     Besidesy  the  establishment  principle  is  not  sach  an 
othersT  Gal-  essentially  religious  principle  as  can  be  regarded  as  haying  been  i^ 
breaih  aod       fuadameDtal  and  essential  article  of  the  Relief  Church,  to  the  eflfect 
of.dissolring  the  coanection  betveeo  the  Relief  meeting^hoase  in 
qnestion  and  that  Church,  or  of  eptitliog  the  parsaers  to  the  ex* 
elusive  property  of  it,  even  if  it  i^M  be  shown  that  that  prindr 
pie  had  been  deviated  frooi  by  the  Relief  Church  as  a  body,  and  die 
defenders  as  individuals.    3.  The  pursuers  are  barred,  pefsonaU  ex- 
oeptione,  from  insisting  in  the  conclusions  of  this  action,  by  their 
homologation  of  the  prfsceedings  of  the  synod  up  to  November  183a, 
which  was  subsequeat  to  the  synodial  acts  on  which  the  alleged  de- 
viation is  founded. 


Others. 

Defenders* 

Pleas. 


Lord  Ordi- 
nary's Note, 


The  Lord  Ordinary  made  avisandum  with  the  cause  to  the  Conrt, 
addfog  the  afineieed  note : 

Note.>^*  As  this  cause  was  formerly]  before  the  Court  on  the 
question  of  possession,  the  Lord  Ordinary  thinks  it  proper  that  it 
sfaouM  be  laid  before  the  Court  on  its  merits  also.  He  will  say 
very  little  concerning  bis  own  views  on  pemsiog  these  revised 
cases,  having  in  his  note,  after  the  full  debate  before  bim,  sef- 
ciently  indieated  where  he  thinks  any  material  diSctflty  in  the'cBfle 
hinges. 

*  I.  The  defenders  havto  entirely  failed  to  convince  bias  tfaali  ia 
the  original  constitution  of  the  Relief  Church,  it  was  held  by  thst 
body  as  a  pinciple  of  retigious  belief  that  achuroh  estabUsbed  bj 
law  in  eonaection  with  the  State,  or,  in  particular,  thai  the  Churcb 
of  Scotland,  as  so  established,  is  contrary  to  the  law  of  God,  as  re- 
vealed in  the  Holy  Scriptures.  Indeed,  if  he  understands  tbeit 
argument,  they  do  not  venture  to  maintain  this  affirmativel  j.  They 
seem  to  be  desirous  of  treating  it  ntgatively^  by  maintaining  thai 
the  establishment  principle  was  not  held  as  an  essaOM  tenet  of  their 
Ohurch.  The  efibct  of  this^  if  it  were  made  out,  is  no  doubt  so 
important  part  of  the  case.  But  the.  question  which  it  raises  is 
evidently  quite  different  from  that  which  would  arise  if  the  de« 
fenders  could  maintain  that  it  loos  a  tenet  of  the  Relief  Church  $bat 
an  establishment  is  onti-teripturaL  They  do  not  attempt  this; 
and,  considering  the  history  of  that  part  of  the  Secession,  it  would, 
in  the  Lord  Ordinary's  opinion,  be  a  very  vain  thing  to  make  such 
an  attempt. 

«  He  must,  however,  farther  remarki  that  the  great  weight  of  th^ 
evidence  goes  to  establish  that  the  Relief  Church,  in  its  fundamea** 
tal  constitution,  did  hold  posiiimly  the  opposita  doQtiine,  nsysie^f 
the  lawfulness  of  an  established  churchi  and  partieularl]f  of  ths 
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Charcb  of  Scotland,  as  by  law  established.     And  it  is  particalarly  6  June  issa 
to  be  observed,  that  the  qaestion  does  not  relate  to  any  opinion    ^<^v^^ 
merely  on  the  general  expediency  or  inexpediency^  or  the  *  ioundness  ouilre     Gal 
^  or  tmsouudne»8j    of  the  principle  in  politieal  or  moral  science,  but  breath  and 
to  the  scriptural  lawfulness  or  urdawfidneas  of  such  an  establishment ;  ^^||f2l 
and  he  thinks  it  demonstrated  that  the  Relief  Church  did  not^.in     Note. 
its  original  formation,  hold  or  entertain  any  doubt  on  that  point  as 
a  matter  of  religious  belief. 

*  IL  The  Lord  Ordinary  is,  on  the  other  band,  most  perfectly 
convinced  that  the  defenders  in  this  action,  and  the  Relief  synod 
to  which  they  adhere,  do  now  hold  and  maintain^  that  an  esta^ 
blished  church  is  contrary  to  the  Scriptures^  and  do  now  treat  this 
as  a  matter  of  religums  belief  in  their  body.  It  is  indeed  apparent 
to  him,  that  the  proceedings  against  Mr  Smith  originated  in  this 
and  nothing  else.  If  the  Court  should  have  doubt  on  this  point, 
or  should  think  it  not  sufficiently  established,  that  such  a  tenet 
has  now  been  made  part  of  the  constitution  of  the  Church  repre" 
sented  by  the  synod,  this  part  of  the  case  will  be  reduce>4  to.the 
question.  Whether  the  ma^'ng  the  point  to  be  an  open^.qufi^tifiHf 
assuming  that  it  was  not  an  ope;i  question  in  the  original  cofisti- 
tution^  would  he  sufficient  to  sustain  the.pjc^^sent  action  ?  But  bQW 
it  can  be  held  that  the  synod  ponsider  andapt.iipqn  it  c^  aft^yvo 
question^  in  the  face  of  the  proceedings  against  Mr  Smith,  j^  of 
the  refui^fd  to  accept  of  his  .declaration  that  he  adberi»§  to  |hie  prin^* 
eiples  of  t)ie  Relief  Church  as  ^ru)dicaUy  dedared^  the  IpOcd.Ordiv 
nary  is  still  in  great  difficulty. to. fomtpcehend. 

*  Supposing  the  Cwo  questions  of  fact  now  r^ferje4  to»  tp  stand  in 
the  way  above  statedi  tbe;re  will  still  be  two  question^  of  law  ^f 
considerable  difficulty  and  importance  to  be  disp^ed  of. 

M.  It  is.  very  anxiously  main  tailed  jtbat  this  is  to  be  regarded 
as  a  n^ere  cai^  of  discipline  under  the  rvdes.  of  the  Relief  Church, 
and  that,  therefore,  this  Court  has.no  competency  to  consider  the 
legality  of  the  proceedings  of  the  synod,  or  to  inquire  whether 
there  has  been  such  a  db^nge  of  opinions  in  the  Relief  Church  or 
not.  Certainly,  if  the  hoti  Ordinary  consid^ed  the  proceedings 
as  truly  proceediogs  in  a  ca^e  of  discipline,  he  should  think  it  per- 
fectly clear  that  this  Court  had  no  right  to  interfere.  He  retains 
the  same  opinion  that  he  e;zpressed  in  the  case  of  Osburne  tr. 
Symington,  5th  July  I83I9  as  quoted  in  the  papers,  and  would  be 
far,  indeed,  from  interfering  with  the  independence  of  the  church 
courts  of  any  branch  of  the  Secession.  But  the  question  is; 
Whether  such  a  case  here  occurs  ?  That  appears  to  him  to  depend 
(in  the  matters  oi  fhct  already  adverted  to,  when  they  are  consi^ 
dered  according  to  the  truth  and  reality  of  the  cause  of  disagree- 


sjS^£^       lias  raised  tlie  question  regarding  me^poMessioojuHrprmmTH 
s^^'^  -     I  tlie  chapel.  .  If  .the  facta  sUnrf  Bs.ffie'yrfJr'OTtfrn?-"***-***- 


oSihiT^tia-o)  *S?  chapel.  .  It  the  tacta  sUnd  BS.tlieJ.dfd  Vrdinary  Jiin&  t 
^ttiwii'iftdT  ',00,  aWif  tlie  flilierenpelDe  ,oi  a  m^tftsctmSon,  %e  Owrt 

Oflfei^'"''"''  ■-'l'^  ri'ivoniai  itlnrjii^  er.iriJ.l£(U  b£s  Jorneok  nW  .    ■ ■-  •, . 

™«iiO     '.necessarily  iprcedmtOBdlscuamsn.preciselY  (  i 


anly  forced  mtoiidLSCuMran.precieelY «  i  .,         ,: 

.  . ,    ajrt'rfo  Mcim   all   tfxu(uU  JfeaiUiT.fii;   ,  .... 

i  wanheldtlieymiisf  eiiteriffioiD  toecase.or  Ai.tiiidit  v.  CrutLfujuit, 

^(!no  i(rfGaw,rfioinui^?f.tpjG.j(,J3aii£Jt-ni»in£        ,       •       ,  ^ 

^  and  in  the  three  Enelisb  Jiod  Irisb  cases  reierrcd  to  in  tlie  pap^ 

.nQDj;.?:njfii:o  vjnnuo'fi*lifirofilo  jl.ui]ii-n.  lo-i:rii  --■■■, 

pie  shoaM 

character) 

.toil-ja'eiJoiarl^i.Ip  TifJjBrtii^j;  \vn'^Ww.a<':-i  c\  Jf,  ."  "  """f  **;' 

'  namelVi  tbat  tLis  Court  cannot  inquite  into  Utc  merits  of  anf  ludi- 
<^' Joniufo  9lX     .3onajp.-ifiii  JL,ii,|.v?/j  1„  esli.j  ■     -  ■, 

*  cial  oetnTTmDntTdn  of  nie  Keliet  synod  la  mrittprs  eccleniKticili 

'jOf  look  iniD  tlic  varioiu  auades  oi  ppiiiion  which  may  esist  lo  W 

,t-poiiiw  of  ii-litrii)iis  belieF hetd  by^sucti  an. aisociated  body.  Tlit 
"•V    'i    -.  ..  iinii'j'jL  j^i.'iT.  ■jTij  .iL'iiL.ijic  ,    '        .1 

'Lord  Ordiniiiy  nevei'  entertaiiwd  a  ^oiiDt  tn  tlits  poiat ;  apdil 

*.vv^  fully  cocu'L-iled  aim  held  mjil.  tlie,|yu^'Wses  referred  to.'"|l 

yi«|Oii  i\\eJ'ncU,  iiiiipn.ihe'^queation.'liowrar  tliere  is  ao  atletnpitl 

*  pervert  tlic  subi l«  of  property  a^roted  to  cme  purpo'^e,  16  themiK 

-ffl^/rt.mte  .  .  .„     :,,..>. 

,  .'2.  l.be,  othex  {[uestion.  of  lesal  inquiry  is  gtill  more  delicalt 
'.iumeJv>  HOW  taiv  aesuming  tbattlte  synod  ba^e  UE'parted  in  priq- 

I  congregation  came  into  cpnnecUoii  with  it,  (in  the  lavfulneM  mi 
^church  establisDinent,  that  dineretui?  is  in  a  point  io  rilal,  as  if 
'  compel  the  Court  to  consider  it  witJi  a  view  to  tlie  Je(ermiflam 

*  of  the  rights  of  property.     The  Lord  Ordinary  formerly  indicjfKd 


„  *,tbe  serious,  douht  which  h&  eatcrtaiiK'd  on  this  point.      Ile.liU 

0  (iJ^n^viGgifnofiifx^  9(0  arnhpal        .  ,        .■     ,     ,      :■■■    \ 

■J  *  ningideren  tae  areument^L  the  iiarlies,  and  particularly  tlie  argj- 

-jqij  riBanii-iyTTjTjlb  (Toi&'lJniori  i'       ,       ,     /        rt     i  ,      *^ 

*  ment  of  .tlie  pursuers,  for  rempitLiifj  that  doubt,     lie  tias  ta  reOT 

\t&aitlie  oefilnaers  %Sv'4  scarcelv  dealt  with  the  difficulty  ijilM 
J  6-wwv  aji  lo.Jiiom'jluTe  JiotU  ■'    ,  .       .    ,     r.  /,        jU 

*^way  Id  wfiich  It  presentajtseir  lo  Lis  mind,  Irom  an   evident  so. 


c  presents,  itsi 
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*  fiewf  takes  of  the  sulg«ct  lo  tBe  revised  cbm  fer  the  ponoeiB^  'PJn^  ^^* 
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thy  ,L4Kd  Oriri*i««ry  Va.  gtyeiy  all  ^e  attentjoo  in  hifi  power  to  S.Td^ 

.>  riwyt  aigapaent.     He  cannot  say  that  U  has  entirely  removed  t^  hr^th  •d4,, 
^  dotti^s.vhick  he  en^rtained^  thougli  he  must  observe  that  the         •     - 
^  pursuerf  have,  in  some  instances,  treated  as  opinion^  what  h^  only     ^^<^^ 

^  *  iffit^tided  i|f  indicatioi|s  of  grounds  of  doubt  requiring  eianuijatioii. 
^^  On  the  whpi^i  he  will  only  say  that  he  thinks  the  pursoers  have 
/  gpnf  a  good  way  to  establish  their  proposition,  that  the  point  in 

'  .f.  diSspate^  whenever.  It  is  considered  a^r  matter  of.  religious  beliefs 
/  o4ig^it  to  be  re^rded  as.  of  ess^otiajl  importance.     Be  capnot'go 

[^.^.£ir.as  to  ho^djvith  the  pi^rsuers,,  that  .every,  thing  whatever 

^.mbieiihj^ii  down  doctrinally  i^i.^  (/<^'^<?^o°  ^^  ^^^.  ^^^J^ 
«*  JneMR)  be  de  /essentialibiis.  the  teas't  departure  from  yhich  i^iil 

^  and  constitution  of  the  Keuef  Cuurch,  be  sees  irreat  difficulty  jn 

*  kotoiog^that  the  adoption  of  a  prininple  of  reti^du4  docC^^      whic^ 
*^ stamps  itie  JBstablisoed  Church  pf  Scotland, 'as  in  its  very  ex is- 

*  mee  and  constitution,  in  connection  with  ui^  State,,  a  chur^^b 
^  .whiejij  stands  pi .  mfOMUkm  to  the  inUhs  of  the  Bible^  is*  nojt  af)  eh- 
'^  ^re  ctepa|rture:from  ^e  principles  of  the  Relief  Church,  in  ^'^ita^ 
^  imd  ffindamental  poinjU  *He  .^11  not  enter  into  any  detail.  His 
/  gfn^ral  iinpressioo  is^  that  if  the  jfacjs  be  estabjished,  thooglr  the 
^  question  may  still  be  difficult,  it  if  a  departure  which  the  founders 
<  of  that  Church  would  have  esteemed 'of  the  most  fundamental 

*  atiagnitttde^' 

.,  ^t,^e  %dyi8jnji  .  .  ,     ,        !  , 

Lord  J^»tiee-0erk^ — Notwithstanding  the  extraordinary  length  Opiniooor 
|Df  the  pije^difigf  p  this  case,  t  havie  no  intention  of  delivering  an  opi-i,  ^^^'"^ 
n]^n  of  o^nneii^ur^fe  length,  or  of  discussing  all  the  ^Jqestions  there 
stated.  !^nt  shah  merely,  make  a  short  statement  of  the  views  I 
entej^ta^n.  ^  I^eeping  in  view  the  terms  of  the  summons  and  its  con«^ 
fipsiop%;  we  |B|^  palli^  on  toclecide,  from  the  Lord  Ordinary  takii^ 
tho.cfi^^^  a^y judgment  upon  it^ 

^bet^ei^ythi?  pursuers  are  eiititled  to  (ledree  in  their  favour.    They;. 

iM^c^j^  that»  according  to  the  princfple  bt the  case  of  Aikmaif,  as  de-^ 

iof  d  in  the  Hpnse.  of  Lords,  anfl  since  nctec 


jp^  the  Hpnse  of  Lords,  and  since  ^acted  on  iii  pthe^  cases,,  aod 
ppj((pci»virly  in;Fhat  is  called  the  Plough  casein  Irelisnd,  property^ 
YO^^  m  (rojitees^r  managers  fo)r  behoof  of  a  reli^ous  body  most  re- . 
Bfflli)  Xffsted  19  such  o^  them  as  have  adhered  to  the  principles  of  tiiis . 
l)q(jy^ifi|id  cannot  be  disposed  of  by  a  majority,  however  ktrge^  if  con- 
sisting of  those  who  have  deviated  from  these  principles.     All  your 
Lordsliips  will  allow  that  it  is  by  the  principle  t>f  these  cases  thai  wa 

VOL.  XIV.  3  R 


I 


9M  .eeois)p.N«cjariroi£&  iteaaik 

Opi«imi«r.;o  |Jlmt;)((hw^(^4nfft  [M^^RftaMi9tif;Aljf<Nr  .noMqsrtga^f^  im  Imqrfai 
Court  j,,,,j  tJi^j^ii^^^Rf^ijGlm^^ 

wi^cfMtoM^M^  t|<M^i«(iA%iQrM  9X»itMh*9r^^  JptopehftdA 

lJbi»>«iiMi^ih^Bt)iftb]i^«i4b^)i«bfte4»ii4H'^w^^  front  '^ 

o,<9>ll6m0<)^>^^(l4>e  QjifJikQfA^n^fi^^jQviftfi  3ud  eVlno  anilqbfcih  has 
lig^l.fprf^tMM  9^ri^H^e${^^  ^rfart^iUfMpkll  <ri;bililki^ 
treatises  on  the  subject  order^  (o^e  prepared,  which  were  prepire' 


'V- 


lU'! 


]|df«eiraf|sliliid^1kHid«w«i«t}flf«^  ifie»6^t^%V«  breJHi%^^^' 

i&  fbfficnpJb<rutaal^«|i«bcb(i4>^Btbehif«^  ^Mlsfi^otftJHcAlSlid 

tf qtoSfc|iiii|{fcti»ri,  feHbgrjfo  fliriniitb^^i'ttytodtew  ttolitaiwto  mfMl 

sfelid(tto'4lMllkA^bf^9«tMJib«dofae^  Wtirf^d^^(llilr«MA^ 

4ib  4«AiifiMiuwvi«ritbi^  ^^ii^m»'iot'^lb4'^}:M(p  ffii^tk^teto/^^^ilbMlnl^, 

-lii|«ix)iliib«04/)tlie^'^iitri!|^  b^«rfti<]N»4iy^littl^lill^tf^^^ 

and  discipline  onlv,  but  n^m[(Ad><kS@r'tiMf«^l'  '^^\i^^^t^fiVlA§(^e 


^906  BDOSBHaNIOOTHIIDD  .OBbUil. 

briii^  i«A,d  "imofy^AigBifmjkakr^  Um%  dpiMTiyiiHiiiiiHi 

•jiuoD   ||g{j^«  because  be  so  accepted  with  his  eyes  open,  bUH^M 
sU*dHteif«^  Ml4fiii9UAddi*ei»idm^9faft>dv«biiS«^  of 

fih#iilifmdl  wid^Fii44<fl*hil»rateUMioadhb^^ 
lto^k«fit#9dtetiitibfi;t  diiijftiiwi  MrsaMoteshto  beqr««miki9J  lO^llf- 
)|MliabMi«<  a»ilh«[<Anmnii{e»d#d^ffisltin^  idbmtbmA 

HiMisDador«d>«Di}bebprepcrfiri  tknm  •hlfofob Ae1ooaili|miiMfi9drtk 

faqaiaikii&IB9Qft|idHa»iftM|bUD*«  d«^^ 
9Cipttt|  ibilxibs  jbi>iHqflifaMfcdirigwgdfitto>^otott^ 
-dtftdbtsni^liayd^elltbriiiiQd  lMniblMsOos|fi¥  8yMddi&fibga#if 
TlaMii!Sipi9Mi]|Ml  iriiIlddaresliBKbatil»a«9of  faidbMiflAai|nqpDfl0p%i 
'tanvcb^btf  Ofieihilpifaf  wte§  tiKiwdl  tbct Aelkfiib^^P  i^^kigtm^ 

itkkrs^m^^'^^'^A'oyki^i  aecta^^Ahf  ttpltdqi^fioiiiiii 
ff^Md>MgItoeat)psiiicipkyoO  sds  (qnleiow  euoigilsi  lo  asoqioq  siii  lol 

rb(Si«fdvUl^irt  fld^«tafislAigcBiritcPtl^ 

^BS^pray  MitUeffithaiP  >gl^fiwgifpf  dtha^^deapMj^lmadki^  heif 
^mAaUm  Ut  iSiditiimid^ihiiU^itoiPf  citUdnif  ^ii«]i«^ 
jihBJdUadltibnt]a&Jiie'#inif#id»d«d^  iiidf#IaMi^ 

^rjfeto^  ifltobdfWjqciBirtgr^yifaiwLaHllhii^ffeiinfntgfci  itiM|irif!g 
i|gtiddiO|i^)di^ipH|)«a9ij^  flnii>fatife  ofcdiip^fcslhifaHridcinoqfifc 
deviation ;  and  as  there  is  iMUiqpfiitbataikft4e^Mpisndtla^ 
^nbl&iywmi>iiaiMgeds^  ddfeotteiAsviiDb  9ifi  enobieoqoiq  989iiT 
.dij&«»d)flfeA»3^^<^^ctftie(#itlii(  ^TperJ^ssdiikderlHBiyivi 
jytaaI«3C^dipvtSBntiailaiagdfB8bfi  ncbasDntriintoni  t^ifapvpiipldiq^ 
ie40ieaidcpBQrcbtofiaeii8^linl  nnMvsi^o^flriiedlqMibvstot^ 
-fdaiUiiiga^^iftinibtliBafi^&fttedM^  aphc^99tiiei>1]f|0l«Hi 

^^abdfin^iahMsi^kuit  <bi^  ikPcakpvB'fltd^Mmmtmts^ikxm^^ 
-^tioffitl:)  ;)nfiiisw  oJ  Bfi  (g9)(9  liarb  ni  Ifijn9aii$bnij1  ba£  ;ta6lioqmi  at 
On  the  vacancy  in .  MM^s  ]llrd8ixBdl,^«faiuhai  imeii  i«dpnMi( 

sjmd)  M#8iiUthrtes^l;^tPiM4cttfntt3yBMnrasti(i&Witiiit|ia^ 
)nidi«ipm«d  ot  hi;S&tiitfifn<tUidr«oi«r  bfiaiiieliiifiliBBigfti^eiijM 

btdaildfalrilvad)  1o  ^isJ^ds^iq  oth  lo  ifoubnoa  dilJ  16  nsilfil  990d) 


Mb^a».  GOKmToor/sBsctaisi  am? 

instaoee  of  MtiSmU^  4ii^millfrmtmmkifi^i^iMfmmt^»^^        ^  ^tT'^ 
cffiMiamcg^iiiiab  gpmf  Tbrnkhm^^fOsUm^it^ii^liofim^  brfam  4Mhd 

IKb.iji  Ms  «n9qo  ^9^3  erd  rfjiw  bsjqooos  oe  od  dgcifiosd  jsbiRa         '*'* 
lo  Aiv,9llifc»gvd»i^cffiAefeMibiti9«iiabA^ 

^iHieiHB  taibm,^pD4  thfewfowiaM  «iMili|jc(k  todMtdiQ»#rcfMMyd#f 

ntUB^mMimdA  O^Iiefc^lqoUb  iqiHWcdCrfnifapqiftfeolioHkiiirfjratfbp 
sdiTJieifiiinililaioofsitcMio^fMi  Mth  fteei^T^d8rftQidnne&-flK]eiJ$- 
-friiiif^nslifakiiiteeof  sAfikipHi^  WhifciAtd^iadhcKHDiyftfitf  lairjbi^mprt 

4iki^^Biij0«a«ibiM»ix8  TibBoCiWtdnBiil  biildlWljte9lyikf£ii€«ioe)dfi«b- 
jU^qotimpiqbtelwsdbctf  )6egit<liiadaaileo«hBlifa»  tjntpMeKfigteidr 
.tHoifi^iUltil^diiKt^lkb  lb  wo*  |«tirfiliiilii%(9riiMli{&ii3iriuHH 

for  the  purpose  of  religious  worship,  the  CouBi<|iiUieqfimaidBildBiil, 
9HMbreis«db«9{foptattyaisqtU»e>JM^^  ^  toigUab|nr]|ici- 

fderf  o&ibaoiftl^i^aabWy^dlh^simi^  ondthUI Jbltl  ^yBgif> 
UoiDllBioeilisinJly  tehirij^failftirf^gi^^  lit  wUtsiun 

■ti— h  h«BaIi|M<Bd^4fiito<ito|ifyMiiii  Ri  9191(1  8b  hns  ;  nofj8iv9b 
These  propositions  are  derivedbfiriwrthfc qdy  jjbi<itfi jaaidr^ldw^ 
wMmii  iiiiiiI»6  iiikMatto9qTiy  liftoaiplobtodUaiA^tt^^&^M^^ 
ligjiih  I  ipf  ipr  ipli  nj  1  inotodiiinaKAaft  (Sdsgififfinrijgisnifttflf  i«t]pi(«rii 
hdyiflisBtiiyrinriphiT)  iltfintinQpi thTim  inr^h^UielftiteMrroflqpimMittiii^ 
wgrtwigi  fog  Aoeliy  dm  ^MqpOKvtedkAipatetiDgcffdimAcfc^llR^ 
iw|)fl|«ff  haaai^wswiihteafe  jrJtaPJphBDofo  fcilk  JuUsiK^igMtefffibtiAC^ 
BO  important  and  fundamental  in  their  eyes,  as  to  warrant  tbatnjie^ 
pBittia«9hiitbBdb&»dueiif^,lltiKrifti'x4flsfM6i«ni  Yonfiofiv  orij  nO 
.ioldbireeatoiioocaiio^dtd)dswisi  Mmi^lfeniii»«K»Mall«Mfe»itodii 
M|}rigfo&iyib)if  elUsiediijriM^^  dntia^teAMi 

any  such  religious  tenet  would  warrant  a  forfeitWAto64^!|>ripeiil||. 
Bibfl  kflle^(thiDilUlith^iMligIni^^ 
tai74^i<biWM^jsniaMaiiGoiail8fepai^Qnf«^  ^mf& 

hdkbBB^m^BgnMlsjiiBid  iftkMnUslj»flmij]M%d4o  bMOifUtbiMf 
iafUloi|od<pi"A  jrf^wmtei^^^qniftiMii  ll^  WilimRbl9blKilhiffi& 
Eience  taken  at  the  conduct  of  the  presbytery  of  tbovfiMriUiabed 


MOi  DK0I8tOH9IOFniHD:>  NtfrttaK 

s  "^^"^    afie|;B!iMh)badolmlJby,  alid<t<Mii^tedaMtUd;erfitaU}  Uttm  oMSiio 
oi^^^^4SSo^^ni  siadAitetfai*,  aMBn|Bhibdi«iiidkbt^MB*d^^ 
br«ft^§iv4t  >idhave  adopted,  within  more  recent  times,  tbeibpftiiaBiqthB^iwdMD 
'  JZlJZ''^i$M^fta]e6(nyq^  Iniii. 

g^P^^i^^' ;iOiteiii9id)tbaifdkiadi|  at<ah(ji.dTpadtutB]6AiDihariadigi^MiPHmi|d^ 
thoai)  f^iftf  cAb  ^tkia  lisAepdidBntiai^^ 
moil^  aa  hM^aa  Jtrtadda|nac»fe^tfi6kim^ 
coMttfm  limpfHaM^iU,  ;awd)AiM|Saddog£ilrinfaiiliBra^((liBlM^ 
adpttfaita^aaKitto  Ertafcjji'lhadei^^  Ibeaaflaaf  vhinitecbfidi  pus 
piaal<tal(|«ida«q  it(oi^liyBfthiyii!ijaat»  i|^  mitauBadtimldatdJom^^ 
ibdfett  thacpaapeat}^  hS  t|laae|ai9^o4ddj|^^a>i>pinio#«iid  gin  iMd 
tblANliiaU4itlfidkioUfi88ipadb)  eslqioni-iq  9d:r  oi  :IooI  iaum  97/      .i^dio 

Ja||4di€if  «^  ?wbattllByto|»<abBd>faro 

s^rop^d^lhaMtboava^ithief 'li^baiBil  ^tbe^^flaBlianefBiididianpiiiii 
dr  biM  eUonii^fidiaUaiidj  diliveamnnedain^baiJWgalmiHtedCav^ 
6diiai»k^tBid<^i$no|;38famot  aajtabaaB  viii^^f[ad  dmtpda  sliistflDa^ 
faUoB^(iI<(Wlci4bflimar«d^  Unp  ^ttK^ 

noieoKiD^iiad^iihat,!  in  aiirjltiiiinngiritirripriiin  ifan iliigltflmifi hlw| 
they  meant  in  this  to  go  farther  than  as  to  what  waafv^fAicBUcai 
itoamsd^aa^ils^aaaaiJbiMeiClwnhpai^i^  did- 

pUli4<of  til0<(3hi|Vofii^jSfo)biodi;9  faedibgaewtfoethindilt  iwHilia,a|fai^ 
M/itto^n«taM>f)(i)«Gofa&iaoh  haemal  Midi  umieiitrkiihpBft 
dt^nnUwdtetttipaiilcif  1^  eBidqifil4ttettig^d»atttiMaialfclHniHdi 

acfalin*oL?ni^^^ad(i6:fihdvtkalir  ooitidbpiSili^al/LoKdriijApiii^ 
idanPesbcfibMthtiifmadJeYdbyiftinadasaaail^^  wdiaAik 

thds^  nnftaanulliHUt  i>eiai  dei  /loitaaj^avab  qniSiafa^nfij^aatesoafah 
eMfcObintt/aM  eaflSuattliifatafaa  axfe  pysiiqite8)lkaiBB^Bd«iettajiri|ia^ 
view  I  take  is,  that  although,  as  I  think,  the  Relief  8]iBMii|4o  i^MMa 
^«jfeqitid)rfmBiaipte1b)ibiB«h0ae»i|fldttd^9^  hfitOot- 

lafidifa»ldbHdfp^«bdowi»iia  fpdncBpMa*'  ijoawibl— faftirfeiafefciil  h 
lffedtiu|p4te^feBl«s£iiDfaair^Sod«MoinaMii^^  kctq&beigifaii^gia 
ia^ra^amgjht^bf  tanUfarriiiBs  tUar^ilarlgFsaBtlie  drarafa^drabinhi 

fgikt^m^jm^l  and(4l|nadaltiiBrHigi^illw9BBiiia|sMpsi*  aiabfl 

vM^oiily'JwiiD  iiiiaci^iiaf»dfafl(dybodiiftdtoaff{faidcfAjboyao^^ 

fUy  tbe)i3l[}irahaiffoBi^otIaMt^l  ttuthsi  aiu^itbarJWwliDiDstaqrfilBiii* 

)f8afctivaa^<)pteil9indepaaiiiie1fiolBfirllid^  Trillhw^Miaiihthfi  jimparia 

tfa»insiU^8t|^4ifeaui^fthey  t^Mh  gie98aaUsa&|>addDa^  Ae^km^ 

r«i(Aalfcfc»ibeLeddu^I»p8^leai)mf  fdi^  cf^mrahfis  Tb»£Bkifc 

f4Ki*s  iheik]Utefli>bfiiB9ilio«M  UisaipliiiBilhB  ilalipfiffiSbuacll 

tMt  hyiMifenBii^atiali^jliMtbdSnpnoaedit^  jMirif 

Mifafidta  aptilidftbtoto(tfaenis<*fga^  jjmdlifcwild  A>aha  wbadnarlbf 

yaaidtndMit  thd  paesdnotf a>£»id  cnriltt&i||ktlala  faaihdf  isK#dflfek 


N^naSkl  CGHKTIOieBBSSKXlIIU  9MC 


ofqBfaodu  «Ail  tU8}(ftia]tJbbidbb6}dbyiao£t8te  (^baototedaMagfaeR         .    ^  ^^ 

etophftaiiBifi—ilMgh  nf  totiRreitulli0qfbq>dol]B  phiotolftdifU^fbadh  OpiiUbfic^i^^o 
atyfaBdchy,cb'»rfgiwwdfaij^uilnMfcfhn]  ihih  aUloittmldteii^t^tfcfinLi 
]|dslMiDbie4^9M%biis.«)ifanifliei9JtBA|^^  m  f$Hm 

dileiiiioUdEafat  abiuAiMitiw  a^jj  ofiil^r^aNili  ^fiUgiofii  pciiicq>li»,lMRl 

other.     We  must  look  to  the  principles  oJ&e^calJ^DfffMli  iU^BtlMi) 
HUi^dSU&IMaiihidr  afteemehtfivi^^  ^w^tStct 

>hiiii|mibrbHgionfcbpdy,»*hth0  fiaiidt>k^KfaiGJkffodAfi^ibesf<)^^ 
4iiMGt»6^Jmi«lBgU^#mliboDiHniD9^^  tbeBB«U»fi£:bimb:d  trid  lb 
daol^tgUe  Ah^ltiil  tejlaifelbear  Boaliii(«i  orrtdig^ou9i)»i»aB^e8»ilhd 
^ttrf;  anil  tjiobittOThiraitttrtijlpf^iiiflsi^btSDii^^ 
YMMAcnOtheJeoafeaniiqiudtfajaDxr^  nt  Itnutot^rifoimeiiftt 

trfBltibftiflf^egf  Uuhr  oi  hh  ncdt  loilnrl  o^  oj  Mili  ni  lacooi  y^dt 
-ioilh  fffilii«niatB)bf'3MrTghtat{Ait<*qfbnfiirJt  jtf^^ 
e|liie«flitiiaR^flb8Mte%^Viafi!edito(d  cakeifdfnttdplibevtftibaia  iiptdhq 

dMno«djferiMl)Mt«f)in^mab|iUticiV»8  Mifi»lhei|i«tt'll»/aQiar|)ib 

agppiiitfl)iiih2u.IMirc%}lliW^       IpmdjHbrtdalijhatlpaipf  og./totviUiii 
iikmMm  tafeigrie^aliv^rafBeiheuBfAiefcSieceBiimyJs^ 
aihffiogpBtKl^^Bdniaibip  vbvs^fiasa>Iviji|j  cided  cHtouawqrfnitgbdi 
•daa^ptielybac^aeiof  Jcfiaeiplimil  'tos  «dittdi;ltUeumo  ME^^nsfai^lciMt 

mS  |mkteiefa^ikaMttldcaKOftiitBl(«I<f|irin](  iiiiedlti»oIldifttiptiiiil#!witbaiit 
g^fpf^UdgpJDB  liiell^dtlieniDMirtMqikliAiad^fMfeBli 
«iitaA>ilyl9ieits  eibflie^iatilBaagtU^  ^unUimt  ifAytf^^ftLmffegtitkkwk 
tt^nif  teoiMefailkHiiHcoiiiideripgii^lllieaqifeibrol^ 
Bt6dtanaiii^()dpfiMhiludy>cAfirifaedYbyitteiyddgpafliib  ooMt^thapim 

efelMfioipBdtafcsaMyV/iiliv  iiiulithatonfelL}nU(^lBi|bd^pflby8omitl^ 
''toaotiofpdti  jM^bficPRriihiend,!  d&9d;  ^i^ill7^ifli>Jihim|J8t^iiini4ib- 
-amfmc«3lnSaeriT  gadeioi^  a|iitilDii(iB9l^cn^jbkacbdeca8iai}ito 
;dmi^a  dMidOtia^Uli;  ialih«iiiifieedf  bbaclUatoidefafijal^iiad*  diade 
^taieA  t]^fili|dofla^piiM*ih9a(f|r|iilcdJ>i«nxf^  UMlt 

ijdiit  vibfrlv  liBb€di4diiacitelJ)nit4aeqiilena(iiiifltdttd£tDl^n^  4ibafe'blal. 
.^UfyviBiilfyiUBi  ataUB^^flfi^iYcb  hld^<Btnnbaei[|thd.tgiadKfUlang. 


} 


c"».eTir<i()  j^j5pjn0t#ibj>ncJo  8/r/7  I     .boggoloiq  8i9if  jfii  lioift  JhJw  moil  }n9i3lii> 

Court.  .,,„o:)  |(e4i«lrijroheM3e  cMji^tfattasftitefilHncbfawfeMiaB  ofid]hei<p 

YAlnnMn0iist£«ffghBU!BM  tiNliitiptl^jwiqiBfirithrfjBohr  daordkhj|i»|iK 
opiBiop^  ithil  IberaWrildiffljjincl  jforiAlh'ji^i^lywfcy  tH^[wili  wilfaihg  ftn 

tJh^i^^^iitaC  tlaii^  #tlMsowJ0f)^  I>u^fhiiAiMUti1iltbinipSffel3rfii»^ 
^ft(60f:litali«emulM,ltt6iidefb[teiin(diir^     thripi*waijBypih|ii> 

i^f^MDb^f-tdM^f  dig^Hte  pri|Bri|iloii(M(i^tdl  h^t»lbU«€tndfli|r>  hUfy 
wisicI|4inBljiinlrM  aBandlniBd.  hWaiAwminbeyidenMlHibtil^OTdiviaBb 
dkbki«d^iibUple,<{fe«Ue^ahiii4htoivSltel^  |ii 

diA)%rediioi£f(oiintheillidbofR)i  of  tthf^fCIiiiifeleU  wwhhMbyiiiiijiitMfcij 
%D«kpDeR!l'iUid  nlbisilfiditoM^Jo^fiBrfJGottlitaafea^f  ThiMijufcdi 
thnlimiObBieBaia^sBiatedaraiBUieri^aatbflfC^  IMiMfan  mma 
i»  hmssiiiBetf'rwfllRBmikBlftdpdiA  dBifa^gnibKt9]»i^odJalB4»iioMttvNE 

tUt  Qa*^Hniplt>ir9mokdBlbdikvbiraiid8^J  t^^  hmmigknii 

lative  to  endowments.  It  would  h^imiHammBiktif  frf^Uoifli^lunlB^ 
to  advance  at  the  period  (as  we  all  know  as  mMOBit  MMb^^^oUbe 

atm^gln^rtd  xbtaib  th&ieitasdkiprQpniifU>tbdir(lnidsi  g»lni>iirt  ' 
to  9et>(B']redlnahi)fitf  ^iiziiaioilUHB  ^IdttteiHAi)  eriibs^danlsijiliB^ 
bqente  «M&diite4|pabQ()li4qitf|iMpM  tf^ 
nUc^^toafaqstbinl  «fi  eminiiptehiditteteaobfef etigteiAcq 
So  that,  even  if  the  Relief  Church  had  adopliU* 
Confession  of  Faith  in  toto,  it  would  not  bear  out  the  parsueis  that 
tbi9<#tem'7iiliaaili«ntal  •^«ffiple.%f^^aib4iJblief  «hw#ft.«x'«»iq#itf 
a-^^bYnt  a^ti^(^%f1kl^«ilft^oflaH^^^^  iTilSr^^l^on 

of  fjNth  had  express  reference  to  endowments,  and  not  mer^y  by 
implication  as  an  accident  of  other  principles  therein  contained,  th«. 
Relief  Church  did  any  thing  more  than  transplant  its  religions  fidth 
into  their  creed.  According  to  the  pursuers'  own  positioa  110W9 
they  left  the  Church  of  Scotland,  not  because  it  was  an  estaUish* 
ment  or  endowed,  but  because  it  had  chosen  to  introduce  patrtw- 
agei-^a  civil  right ;  and  I  am  not  able  to  discover  that  these  gentle- 


fibeia*(  caonTiOKiiSBBaQaii  mar 

oMfioidfandandb^bnaq  UavsrtS^itifeoidcdaredodiiysehafagdirinwk    ^'"•'V*/ 

m^fcttwy  whataklfldsiatfeiiaii^  ^alitdmjrlhaivifnafewBi^dtJ^itbiflp  br«ab>MJ|«»'"< 
different  from  wkat  their  fethers  professed.     I  was  oblig^ttvofiHVi  *^'^'""" 
amientfiif9^niKsdftB9  |briiteipin>  nKttfep^irfiJbtJiWgMibq^^toSn-  Opafl<«>br<i<) 
ifmanHatproAbao  XlktiiMaldnUliVeHiieiaitfteai  'Jdshdei^Mti^  ^'**  '""'^ 
iaqaifylilinoeb  wioe^hitilliafpaMse^bqjkibad  Meaiadi^sauiticaifliilbt/ 

flMfOBOtani^^al  ta{thflilDk)n^:attpUliVa>itof>tto1U(lt  vtf  liiilSllM) 
Ite  ifelfr•Mi^^liht^tbebdll«•8bMB3Ad■i%tid^l7toWk*^leUdtItd[ 

butt  iwiaBdaopn  «kblmpdMllWAia^ilM^ld«iliKfl<«ri;ai«t^ 

#«C>ogBnminemiiBB6oi«isfiaii«fnei(in«Hw}i»4ifftBat«L«tAMR<j(V 
oiqioenqi^ai  «Iacklk«ate«jadnteed-«4oitlihaeiMMQ«li«)oadbr<id 
yi^  clrSismbMids^iil  ia)4aMiiiiA|imiai|  adapl^friirMiwf  ,(kWb})> 
«hBikmisi>ght^l«iiBli&C9«liaeMfefeDWd  JuanAiaiti  ^mkt^fiimbi 
10^  hkBtiIh«ib«iilUMUMaUldtad<falk7]dEi89Uody,9lqiddDqvte»ffddfe 
<MntathBetioii)dUib»  Waiahiaiaghb  io  i^nittitfaeiteneiulioiiittaiodri* 
ilwilnriisia  lAaa<«i«k«}atlm)pdbaen9rctb4>i|fccstan  eudtei!»a\iftm 
joBmwatfm'Aii  fiat^'MicdMB^iktevaM>'it»iaayQ£i'oMniOpaaitidb 
■■■'tfuwfjwhatctbeyiayfiattngiriiefc  tkib  QfaapriiMuiimltseniaaail  «i 
4^iiitiDb  tUlitfai^  JiidiMdaii|i3lB«p  inttid^ItauaoBpiaiii  t^phukiUdl 
j«in  4yMd  Jinriii«iMliwriA  t«eUMwMiii<tf iiWongflka^piiie^M^  tfafe 
MiadeMfoUl^  ^^osnilkitdBiI  bliio'w  tl  .eJiismwobna  o)  avbiil 
9dI<>»^j<(Wwffi<  litMHkm  RB  ^ffon;!  lie  sw  en)  bonoq  sdi  ia  eoasvbi:  ot 
•i9iiAA  Mb^r^dbteilDiiitorfinfc  i|iap^oiiflteil  oiKr  Ii»iiM9tli»l|(|*itfi  Jadgmcou 
*iirt*nlmi,  pimib-AiiM9i!Ua^9-afidowaJakuii  tK«dtehiijki%friiilii 
5oAebMifao|wlifa8  ofeklHtdttfal;  aUideodlrili;  kndiiontheipBMtof  olaik 
V<rotWi»iijdrii^  lfaiq)sigiifibiitiiidi^idad»dfeiHai  dAnpelhugi^ianik 
^li«iiKrililr£{nduHi9HB«ci(dM9taatkBidafinBd«n  li  badh8piifB«ite%AiM 
«ikranllHe»W>wMb'tftfi4obs  bud  ibiuiIO  "ioUoil  sdi  Yi  nsvs  ,)cd}  08 
iBii)  ei9ueM}q  odl  Sito  isad  Ion  bluow  Ji  tO]o}  ai  dticl  lo  noig89lao3 

M>4Prif)»7>.4&«antf  tsHi^dlflk^^slqfSMv-  Is)n4teflMa13!a^Mv<>atds 

\d  ^191901  ion  DniJ  .gJnerawobne  oi  oonoisisi  aadiqzd  bisd  cl^wl^  ^o 
.  ddi  ebani&lnoo  nbiod;)  Koiqbnnq  lodio  lo  ^nsbioofi  nc  ea  aobBoilqrai 
djifil  euor^ildi  K)i  iaBlq?tiiBii  n&di  otora  ^nhlj  ynfi  bib  doiudO  HsilsH 
,woa  noijieoq  awo  *8i9U8iifq  ad^  oi  ^nibioooA  .bssio  liddi  oini 
^-deildfiles  ofi  efiw  )r  aeuBOod  Jon  (baBlJoae:!!  )o  doiudO  ddj  Asi  ^edi 
-noiJfiq  99uboiJai  o3  nseodo  bfid  U  obiioooii  Jud  ^bawobiid  lo  ^aota 
-9lJu9S  989dj  jfidJ  idvooeib  oi  9ldfi  ;)on  ai&  I  bn£  ;  Jd;gii  livio  a— c'i^a 


' 


lOOO:  DHGlSieSBS  HI'  TBX03  HKIW 


»/ii|  It,  / 


Mrs  AXm^  ^fU^MKEN 

1834,  in  so  &r  as  the  security  related  to  the  Ga^k^'«mdituijhI«dMt|fl^ 
The  pursuer,  who  was  Mr  Allau's  aunt,  had  guaranteed  to  thebaok 
th^U^AihdSttiduioi  o6nbi2d/06§9flin^itt|8a^opd^ijge«^ 
ste^M^riteisbyiliophi^riperi^nW  jaaooptt^  feitoi  Ml^Mni  i«<^ 

UM  OditinrsBhavi9^dseei&difttf£ijrott|^f8C]tfitfef^ 
penses/.eh«Jbai4  ^^^sfa^mea^  fM^fil&^^iaHJiMftAf MitbOwhiil' 
ttt^itfdalbm  <faifaw6K^rklMiaddjotlHtoi,^baai^»(4Hi^^ 

tl»iiip«fMiUbjDB^)Inlfer|oT^oiCUdKiti^  sdJoj 

filipftNli^%f^0S1iMiiifisJi«m  IhaBd^afuiiidr  tbAdil^ss^tttn  ArwtaifMfitfVJ^i 
and  the  pursuer  should  have  waited  the  result  of  .ifaftf^tt&irMtMllD 
Q«nIiiM|9eiirliiSfiaMUi6aic«iofa^jnid9|fai)ttr^^  .tugtol^4i^iA»i 

bynite^lMkpTuadft  ititriA  (Hflb#eBtoi|iie«lhn;)iri)Qnilimth(r|i^ 
Obita»e8«Md^tfaQlIltosMlltni«ma  ibctoffamiMc^AMp^dirbilApif^ 
dtffi»U«N:)#e)eiiiiltdfia^nf«lutiplH49^  bir^Mrffe 

iip'tfW«6>dff  JoolIoT  ;  T^  .Q  ^l  Z  S  ,S?2er  .voW  ih\2  MAiRU  .^  ^nsq 
brifi  no8idoiiA  ;  C08  /\n^j\?.  -^g.  stobVi^U  8  ,82bl  -^jlul.  iIj8S:  ^nfiS  kb 

9flj  ffiSr^S  .082  .C\  '^  .2  cl  ,9881  .osQ  HlG  .oeofl  .it  nnjPM 
hiB7/iol  jniinjq  ^d  fOgco  Jnoaoiq  a^j  ni  boJBivdo  Jon  8bw  norJodido 
To^  hnB  ^lol  Jn')5B  8i5  .>Iof>fioaiO  m  tnogc  gniqqirfs  t^'i'iuM  Jisdofl 
Ycnol/I  eJfifj^afi  cnp  eJurlT  ^^{  eJoDqeai  ni  ^'^ncqcnoo  sib  \o  lood^d 
.  (nBqrnoo  t)iiJ  \q  9vhBJn9?9iq9i  lBiDihu[  odj  8B  ibnBJs  isnoaidq  on  bfid 
no  •sxniyiiBO  rb  bsn^Hob  n9V9  3on  sbw  ^foeJi  y'^^^^^^  ^''^  ^^''^^  ^^ 
-ob  ,3oBi  lo  Jnfoq  ni  ,Jon  efiv  bnc  ,90filq  iBluobifiq  ^nB  nr  ggsoiajJ 
«lf  ^nivfid  yd  ?iTioo  ion9ln!  adt  \o  riohoibei'vijj^  sdl  ahhiw  bslbiffl 
.viniio!)  oiij  nnljfw  98l9  siadw  yfiB  lo  ,yIoon99iO  ni  ee^nisud  bsas^ 
-ivuiiooif)  tB  Yni3qmo3  yilt  lo}  Jn9)3'J8«  bon;3i89b  yBiiuM  eBWisilJi?^ 


Ntt^lsd/  connr  OF  dSBsawflci  loosf 


yj 


QL¥fii]n«3ffPBn4Q  JQfMRh^9y. 

TiAibClyk^i|ipfaq0l0iitf^^  fen Jiljy2iSflr4^44i  )^«rr»ttT«. 

agihta0i  8)«i^^iii  (thai  Si»f^eontitfnfinqivfak|ollit<^Bi8MnM'^«tf, 

not  be  sastaiiMt^Xbtttodi^aiMflfiMHB^lrepelfa^ 
dMtei«tedaa|^fitilliKMM^lte%nnl^ 

■dtftilMHIOfllbBblrf^/to  llu(-.)i  oil)  bojiKW  evisii  hliKui^  loueiuq  *j:j  Uiv\ 

tiw'j«tiUithk|»y)QdibjtctiM(td<t^ 

t»Ife4hcrbdiitiirt^pO06lt(wiit3iqn«»setA^^  IJmt«biittr<;*i^£fl<iDVTf 
ptafcylfeoftldiaiDt  nigliya^  Jeauflpiwh  fs«^«iliMii*iftIs0ji«lMbflMMi0t> 
ioWh^yM  ilfdiiliaiiil<p«rtile|sadq|lBibi]i^ 

pany  v.  Mathie,  27tfa  Nor.  1822,  2  S.  ^  Z).  47 ;  Pollock  uijQMm^l^. 
cial  Bank,  28tli  July  1828»  3  Wihon  8f  Shaw,  365 ;  Aitchison  and 
^J^tfi^Anj^^.  BQ^ilia^^«^Tr>idei^l(^  ^»Ffeb.  18St^l»i5.<^d>9^M>;' 
Forgykl'k&re  Webti^pkify^  t8ai4,  13  5.^ \&.:;^42  ; 

M'lf^  V.  Rose,  9tb  Dec.  1836,  15  S.  ^  £>.  236.  2.  I'^at  the 
objection  was  not  obviated  in  the  present  case,  by  putting  forward 
Robert  Murray,  shipping  agent  in  Greenock,  as  agent  for,  and  for 
behoof  of  the  company,  in  respect,  1«^  That,  qua  agent,  Murray 
had  no  persona  standi  as  the  judicial  representatiye  of  the  company ; 
2rf,  That  the  company  itself  was  not  even  designed  as  carrying  on 
business  in  any  particular  place,  and  was  not,  in  point  of  feet,  do- 
miciled within  the  jurisdiction  of  the  inferior  court,  by  having  its 
place  of  business  in  Greenock,  or  any  where  else  within  the  county. 
Neither  was  Murray  designed  as  agent  for  the  company  at  Greenock 


SGDramK)  Jitm 


'<:i;:Krtn>i  ii;i 


KamiiiM     ho«p«'i*»^<iJ*|H*^»i*«<<»iD«u|ifiy<b^itefiiilii»iilWiiiT'"i^ 
jlMntniiiinMlt'ff  V(i  luubivibnt  oii}  toil  abnrd  iiobqrniadirB  ibinK' 

leiMl«vC»d<|pa«y>«|«H»  Mitft^  lMa«M»a9Ri«(te  aiawMfc  bjlsbadUii 

lwllciWMlir*'>i.<^o  0(1)  ot  iswaofi  soioa  bioRs  irfgim  )i  (ini3  tfidl  ^ ' 
idbnn  smsn  oiij  yd  bou8  ad  ol  ssuin  iiaw  loa  bioos  ^Ofiqmos  aii ' 

Lord  Ordi.     io^«»ft..aik  l«^lMMK(0rdMliia^<)fenliot9<liiBkittattUih9lMB^iA»<h) 
«q^^^(hMM?^^t!«m7^feAe«89ii  llv  fUitks  itifobsriAMollMlKii 

*  panvt  has  been  in  a  course  of  progr«il|lWli*clikiWMB4Brnl«W 
*^«itki^tkmfVi!»^  ^Sil»  tili<4(«bUlta0n,9WIMHfiB  fmduMp 
•'!«(%«  e«liid}'<ftn<  l^'llieliiClratiitigi  ikfaiaifi^af  tha  Bteyba* 
•^^dieHfif  <#'tBitf J«eii§l<^,oSniadl4g  e«)N4{«tioy(aC>tfaii£iqrrlW 
«ftF%MldM  HSibtelftitoftnCiwMliqfllefti  MoMtf^fiikmilkmaMf 
«koB^#<'#i!VVii^<oiiiioHt)fkillf  4i««i>  flftllwitibasiasAf  dMaf/ 

<k>r'«8ij%ilb^tf^rim9^ero49At»^a{vi«S>^^tfBi"<ihlgi^  Wm»W 
«^tiM>tf ''iilflik«l^Kqft^fc!^mAW*M)btoqi^h^  aM>  aujliii»i' 


Mft  Ml.  CDDRIOOBifiiBiDaHl  IMB 


Afn  Iiiif|iiii*«i(|ifiiil|i  >tiiif  ■iiljQriliiMH  ■wMilrtft  Ms^^km  ''■'»f-^ 

*  as  aueh  sBbteripdon  binds  not  the  individual  by  wJraotiihisiaMii 
<kat  *MyiAtaamgfu^3AiMSS  mliiUbnirf\tiB>at  ^dt«i<)ttoi||i|ire 
Mb*al<)iM)3iliiMMaiiifcdii*»fi6lKhiadB8t^flMfcbi«lji£bilMw4 
«ilnwiiaHabainadb|Mis^iat  i»bfinafl<|>]b«tM«ilbHif  Itlwlkfimto  JMt 
<  iphiriy  jiiifdta^iidiliaiffc^iiiitwrihd'iijridyMt  ^lyjiiWirin 

Aathediiae^iltai  tfaeng^tio^U*  «ifiit«eMDgbii)w!^  ^ilt«a«l«  l^btfiaM 
■ciUfearilled  ifltMuaR  atoifae  BflMmtd  «l  Alw  #Mip|if  |rs#«3i^Wm8i 
fciaiafiai^nyMffdriHManibMikUl  tM^<^>M»*>i<^<fB^<t^«*«iP'f**t 
iuufeijulisaia^ihwii  vsedain  ijteisiiiti*yteyA<>Mpite»»oiife<NlO< 
tarn  msdjimimn  mM  if^oaaMMMitmilt^itsioaiMpifiltilliMkUtr  W*$4 

*  by  that  firm,  it  might  afford  some  answer  to  the  objec;|NitiQg9wt 

*  the  company  coold  not  well  refuse  to  be  sued  by  the  name  under 

*  iriliBhfiftinfaMtiil%i%o|wMMifb?((4wf«h^ifiilhO<^^ 
Mrdk^nriedd  Jils|^dd|ik9oitnib>^dMli(4>|SM(I  titfl^  the..««||rer     .istO  1.10.1 
UmbtAi  bt  iMfic^nt^d  vltalt  tteV<tiiMiter%^}ille««i<|te  «W^    •'""^  '''^'' 
SitiHi  todii^daMaiioimicbdtgHiniAi^fimMiDf  b  mtfifS^h  l)f9v««KPr 
»te«if4nM(Mnd4lilt  aiftjiiti  «ll  li«8mftidyig»MS^i«MWi#^tbe^* 
Salima9iA«i)nMp]ihsk  iflfti2|bimbii«U,4Mt  RnPjfm»  fkfiy!^^ 
&(tMi;|Mbpan^im«)uflbiiyiMiftte^«  1«4t^Mi«(^UhiMI>»i  H(U^ 
iaBi^hnAia(itiiM'SmMl^9f^o-t(\  "io  aertuoo  b  ni  nood  fud  .vncq  * 

eef  ffil«i6Bm»  «fiiMilMre,nOtMiiatl«hklt  lmd>  ^«M>^WV%d^l^il|l» 

«aB«bTfnttind&aia^BittM|«9  gilAQgriio,^lMNIit|iifl}i^tAffilbM^ 
^UiuiikHi iililia|^j*ibo»  i«oli9p«Mwt|fl«Miit«iM<lMff  MjmS8P4l6» 
l4geMa9ilKoi8a(«i!r«ffir^  thaite  '^bli^t«4idoB»lfttf lig^li'^l^  jn 
^[dkMl9Qiicmet]i&d»biBinti8l'eiHM^9^Ji(j)ib9^i^^^ 

UiMdsf  <t^f|>rifallha«r(tifMgtg«|fi^(|^4|»q8(||{bnh^(l4^ff^ 

\miiiKimvu(lifmBfp^e.btimitii«i»9¥^  IP* 

<.|*Mi[^.il»  die^  tMdlfii«»d(4fe««SiHn^Rtl»«^«P9RMft(M4^ 

Sitga&itii  «iffMR(bdtot,^ti»>iqM!P48(l8l9dni4^i^ft  9f^ 


Cotam^'''  <  mere  arbilwynlm|jpahiariorf,9mnwiAbigi<f^/T^^^^  ^d^qfS^ 

iii^bf«ebig;ri«t|0i<]miiiei:ofrgMlactoiA(fhHne^  ifaliAMe  rfuiueifyiiiil 
'^^'Mfi^nbriaflinUalim^td  any^flpaliipaifhdn^BonAcM  aam|lattilj 
•^i^tftfcMMir/W«ntldeiariii«ntenl}]ebobiiq^  MeodaljfoAdjnffl 
«^liild«|oif^opmrb^  J[  ilr(to)itiiiniio«/«(iv<3eAvi(r^M6/ih^^ 

«Ia«tf««C|ttoil&lid«nte9iltatiw/ibefeflHirerl^^  gfbn^ 

•^Ir^WdHT  iiifMB*ti«df  asItellAhdbusineiftiMia  fAnfeftdlsefi^^atf' 
lB«i¥Mjf«i«att^^be  nificieiit>fQio(||B«4nirpd«epa&it  dbftrdoialbailUdt 
<*liy«teiiMtaBt^ialiibiaffiDal]gr  migealiibg^SfiliiPb^iJBlMiii^dvmrif? 

<o«>i«hiiadifiKdt^,ia^Ht«fwrfikll»f  lM>pt  joft  obteifctegr^Mt^l^^ 
'fbMw«>^^itet4i«in4nr^ii^p«lBlltiaAwtdtQd;^  9di  lo  iauo-}' 

»r«fTha^{f)i0liUKna  brKtbeacdiifi|p)enidipitiiriB^ 
"IlW^bubMetilT  aiidMia&tfaB  eabtakf  sQten|Nifa|rd[|afc  eig^*^)fr<ll>tiid^ 
»fU  ifiiglfodiaYe^rigffafc-tPiiUeahtataildmgalebfaitf  ibeipr^fesMMifi^ 

^K^eMipaabw^  tUsc^eccpdptioBibeitBW^jttw  Mlbtkf»8atiital[ibdii7<v 
^(g^hsrkl  ^)iElMMtathrepio4ctbo  brli«j0andbbMfef6  tlifeJiiJooaMlbe 
'»>^$^4adl«iii  dniri  aBsi^mMvitbrooDttlci^^evftsib  aam  ^Itef^^faiile 
^> AMi()fW  iwoiltb^  rnateiJlafBtbeiBcpdfeiildyr  ip£tiiin|;)  bit)dk^  M^ 

^f^  4fMmmnM»t4if^r$sfs^dmy^Aai  A  tln«aanBf  tanftaiifBilwlkt 
^«:de§igtMrftoUi1)^)o^0i«kot<»&aMsudivS^  ^nra^ta^oitdaiidbMrifcaiif 

'A4^6p«dft€l  fiif|o<)tb^rld]i^bi;^aMd»1^eif«mpdtipBiU^ 
^iMUPy^lifibilitf  teieotil(Mhcnibii<iBAedinBifdtioti)iAdl^^ 
-t  >#ttbvM«tbflc4sef«99r*ti6l  tloieoeaaoi^  ^Mk^allilgBilifeiiifliito  wpjpik^ 
<^Uioni«c^«I^Wiri)iohaaw'4iif4«|8toAlybtt)RdJ^  t^<pr*- 

<^f^  t«ci€hH«<^  tite  la«^i  ^^deJBoitedsiBtoodadfaatiactai&darilUib  ittnrcri 
-^ilip«te  vmieattf  )»dfitn¥^ttsn{dfb0tfKitfabpaiitl^ 
mitllbv>bmf]ftfU|»iiUirsk)ftt^^  adqsidlbjwfansh;HhBe«tiri- 

^»/gttg^iiti«By3tucb(TOai{»iy9doP9Bnseingf  ideat  <g^nttogmal9rqie^ 

lAtfirM^-^f  foIftlyi^fiGwAladb  add^jGnBfpuqM^lMgirainrilykiioi^ 


N&iiftK  canrRTi(OR;fiBfifiifi>Ni  torn 

«tiB(fitpateidii{^  A^^lC(*srbiBDb  (^btMMiluCkaapafiy»)  M^ltbd  Glyde  ^I^Pms!j!)!!^ 

Vscf^  it)fg[^faiv>  to^1ii»^\  tlMTOib^  ^thaftiiDt  tavasimifgij  ^iM#e)y|.  ibfi^     ^^%.^ 
frnitBmoiiitjabtipe^^trdfBares^Eeitiir  tfanliikegf ifiviljtgpK  <^f)  ft«iM|^)ni(i 
#)fct]9p'8n^  fllibuUi  bQd(iHtl|jihiitor>fiBnleu0bnooiB|fam|N('jM 
ffid!iiSlfaMinSbiibe»)aiiib{€^pk^        ^.tMeianiiiBkUliihdii^fiMjf/ 
fc tv2thdtoh  iBbooltl  4te  (coEtpndecbliiKi Abtnei  vMUo  tmrvp  MiolMk^ 
^vodensqdi^  cMbriptiv^  )finns\fl»^tbHtsiifoAhfei  ]|Mfeiift[^e;poiidmi^ 

^sifCJIi^  Aa»r^ptftfe(hppettitiah8'BB«ieri^cMiAiii^ 

^rsga^iterlesibCrMe  Aadamislri.rHftliilkMdefl  tortaMmlwk  vMejiil^t 

^ffaotiiepyilNttl^MeilQeuIdn tilled  ittoogm  i^''8ofl5o]dntr>p^e«NMij9too4^ 
^siriiett  <RJdpiedtwkk(ike(AiMiifdve9fem.eiiTt^nnanG)ria«a^^  illViU 
iubedobieiradjisAfle  dot  TqodivsAabpaHudrej)((or,4^Eni8l^)^iiiin(ftc^ 
<  count  of  the  iiliBipifey^appto?«aBdMiikgi^riitVi  bat  wtoigi^rtf^T 
^iakai[fi9iifi'inpr9^yiBkirmifmKtj^tieB4iBni  (fiSfNundinglj^iiWbere 
^«tb8i«dtnptiii)^  defeildeivilbe ^itfeaiiaa  iBiiefearidimk  tJitili^wldMls 
S^p^Sf^muUfiitikoii  )Aeid  rfe^8Msfe)d«irelUng-Jii]^iae9yi;iiiri()^ili  $bc 
'^4b»ptqyjcritaA)Tatriyib^iitltdeMiip^^  yl#ipc 

Aiof 9lM|8Me& ;  .k^feihg^^dfaBiIf /biiii  ftum;  ifiiiilhflfat^AoQpfMyiAbat 
i^>^1idiii8thteaie|dKiiltei  eitet{MiO<')theocii(iiptBy^iil9  )li9«i4oni^98t 
^iWol4'^  dtmbbldbnfiQu&tfiai  etkxipeLwpmmn^Mcfi^  tsi^d^d 
^MKTtfmB^  osHMT  ciedBpfcjbiBy  oDerald^anipilifsft  fif  «iU  Uodb^ibli^^^^ar 
*4ic»  ttid-hotA  Qrdinafjr  t^Mdh^qprndftaSataadfeiii  jddioioT  undfii^ Aat 
bitkwild^iskmi'iibji  etHahMAitd^TtM  itittt  itoHiimpoffeiUyi  f^^pMf iv 
^(«lttidi\«4Mt^ni^btore)oQf3beittiliie(iriililwBai^ 
Jlldlw  faBdHiddind  fmrtDeniJ  Ife  k>sbtdfBbiaip^i4bi^i«r0ii«glNNb  ^se 
yfrmimiUMmuaic^mjKnt^  ^hcbiihlr>l»e)}ctattiiot4d(ftiUr.<kirf^  )bad 
Iff  j^inmp  ibbtaM^q^gBinitgibttifeafl^ 

linAkbiKlaBftoflSeelaqltcQoiicbio^  ofifftbitldgbhpitiVQii^  b9fiy«  iJb#i« 
.#cdBBiteffiii|^Ibffe|rtaUj)HHnteiD^  fnthisg'^QAtbe 

•ftqU^qs  B^tMiiftliia^thk,H<Ma  ieecoe  jHtfelgr^a^irost  JRdtvid«aIj|)^l* 
-^-apmii  Ao'dilifeiieksgpi^attdlAarrptbtnenocdQiibfreni^ 
^iBiUi  tUedii^enJiBUflllbebauiraliidbjdBCKeebgaiwit  llit  ta>«lfi)iojf3  as 
sfiMDBlq;l«Bdnifi4bbl[oKH^aJal3iU»8d^byrititmg(ttfibj^  4^^p^ 

•ftti«eoflrfai5i(and:Bftddb/f>lMB  irfib!B8faK84}it(jftiiiiHBt)tttoiiindQrtt^^ 
•-^£A|o^flDJ];ftfaing>  Inoise  ^mTBWBBobc-pmpBmryi^nIt^irojiiih^obgi'^ 
ffijbMi»ilnBdt^fr»l2tadit<eb'tdilb«ifeoB>^ 

»f(|MittQBt8oijb^(feMpwbeDe  rthifebajy  c^yrd  oWJitucfceeifcitown  lUtA  in 
!if  tiiiioirdylbpfavsiilleh^auqtBffiJg^ilhe  dbBiitrwUb<^je^Iof  teftWnftat 
'^'^^r^TbBd  be^ii|Biiigf)l6/ Ur/dfccMidiliMli;  .  Btttj  mbeaotib^  ofenitos 


Mote. 


"'(^V^'.    *  looked  in  the  fiice,  and  Um  principle  thoroogUy'lMVMMM. 

^mtm^      '  '"  ^^  **^  '***  '^^^  t«>  <i>«  eonpMiy  m  ratAIHUAiaid  ti 
QNo^ri    '  •/U^H>«««te«MI0MtyiMdwit!^^i'4iili'iH^t^MM^)l^^ 

<  be  antwered,  In  virtae  of  iliMtr  ^tlitfiW  fHfeiytolJiWrVftiy^ 

*  It  must  either  have  been  in  Tirtae  of  the  dtation  of  one  or  two  (f 
..  ..'^  4vthbiilodMtffail^ilJ4"W  j>f  lW'>gWi^'6qB*»^^ni'^tol3liii 

'    '     *  appellation,  or  by  virtae  of  boili  M^^tlfeig^fiW^M  U  SMbm 

t  i«aibai|A««fii^^^M^y<^>Wo»'j^d«^  iSAlM 

<>4iotipaif^d«oaM|iifall««4<Jg«(t  KHSif '«yi<VVil<l»i|M«4  llti^Mllll 

ti^tttM  (bifKi«t^«Aif«fe«<iil)iiaif  ^n^^v^iin^^  iiip]'»i«R'*ini 

*  court,  it  seems  impossible  to  ascribe  ito  beiaf^lliiW't2^Aif'M 
<  The  Lord  Ordinary  has  e3tiitoff'fls*6|«HWP'tfta'liJlfl»l«y 

«db><>fl»mwflp  lit4h«ewiaimf  fhl'iSi^-eirtoi!^ 

*  plain  why  he  has  ventured  to  report  a  case  iiNttft  ^ W^fciflfMI 

*  the  weight  of  authority  is  still  against  himHUNifil^l^^alii^JHI^tt 

«niba«ioflnt(g?iii«thMi'aefiiUiWf.*'  «iiM<feft'teift«ttWiiiife>'^Hwart< 

*  he  could  not  witIl'<i»Mj^iN«Vf^"^^^^^^<>'^«^'<Bft|^><UUliV 

*  agp^^fl  to  J  atmy^km^^^^t^U^^llMtUIVfftai'     jhWW 
*  2f  the  Court  should  still  think  the  descriptive  firm  iaanflidat 

*  to  sist  the  company,  there  will  remain  the  question  as  to  the  cm* 
*cunring  existence  of  Robeli  MlHWy  fts  their  agent;  and  befR* 

*  disposing  of  this,  it  will  probably  be  thought  that  more  espIanatiN 

*  would  be  desirable.  If  ^.R'^wy-vfnv  ^<§'l{^<|^*  general  nmnagerfct 

*  the  company  at  OreenocK,  aha  nude  tne  nargain  with  the  eoa* 

*  p^«eri»n,t^VW*«'y»  *•••  ^'**  Ordinary  woo{4j|hip|(i)|s^ 

*  course  enough.    And  so  also  if,  being  only  a  mandatary  or  agca^ 
« he  was  also  a^mrfMrvAfb  tiie«r«iiiaa«Wis  WldyklBOB 

*  is  stated  (apparently  for  the  fiilftitiaife)  that  he  is  a  partner. 

*  is  stated  so  feebly,.iMdli>itt:UMUnMtMa^4ha»itia  impoaiU* 

*  not  to  suspect  that  there  is  some  equivoo 

*  Miiib«)  ^>ni<^^IU>WPt^l«UNte^t98kl 

•  pointy;  b\it<  cbdH'ffiid^  fi^hffig^'^'^tt  umitrdc'^tHb 


.i^m- 


^i^^^  mcmms^f 


8MI9 


MoA 


»fcBlMHBWft\lilgu<noifa  slqbahq  sdl  bna  ,9!m3  sdl  ni  bsilool  •  j^JJ^^^ 
ot  bwnllflKinffffiaua  at  i^naqmos  9((}  ,0!  b^bufifi  teal  «9«s>  sill  nl  '  sE^m^^S^. 

\o  owl  to  sno  )o  ooilRlio  sdi  lo  dutitv  ni  nssd  avsil  isii^is  leum  ll  ^ 

•Vf jM^W^^ftMlETiPffffBOW^  i»  MU|f4(,iW|l  iJRiHrvtiMilUdlire  Opinion  of 

f»nf»  manager.    He  ia  merely  afl«MiiMi{ti^(Iwi«^MUM>^|lto{; 

9SSfSnWVi%iH9tT§^ti  swiD  a  noipi  oJ  fjaiulnov  gad  od  T{ifw  nialq  » 
lojfflitMP'fePrtfeWRKmid  JentKya  llije  Rt  yJiiodJi/c  lo  Jdj^iow  sdJ  * 
ifiA>»fi>MiPl^JlMlA79i(t^ll:<WM»  •i^fnR4athMplo«Sti0nol»Btlir^ 
^ii^fel»^*«rfefenfteRS'»lW^<^»^«JfW«v/  Jon  bluoo  0.I  » 

|R9b9u«R(  ffiid  9vi)qii3e'jb  od)  ^Inid]  iliJa  binoda  liuoO  91I)  IS-,' 
-n09  sdJ  0}  8B  nohi)9up  9dl  niamai  Kiw  oisdl  f^naqaioa  adJ  ji^ra  ol 
aioiad  bna  ;}n9;^G  ti-iil)  ei^WW^^^fcdoH  to  sonojeixa  jJiunuo 


sotlanalqxt  siom  ladt  id^noilj  ad  yldndoiq  liiw  ji  ,«!(d]  lo  ;^iiMoq«iib' 

f ol  isi^aoBoi  ieifiiie;^  ^*^^W^'9^  ir^/irW}}^^ ^^  .'jidsiiaob  9d  bluow 
-tooo  sd)  dliw  (liflnifio  dor  dbacn  nni?  ,3f)o'ii9oiO  Ja  Ynaqmoa  mU 

^n9;gB  10  yislabtiiun  s  ^^ino  -^n'n<i  ^ii  o^ia  00  luih  .dguono  aaiuoa 
Ji  xoaqoio^AiMBB  9itiltt£ieiiL>tA«b  illAN»etan«s  o?Is  aaw  9d 
*r  Jud  ;i9n)ic<{  a  n  9d  iudl  (flfW^^h  ed?  10^  ^'^"-'''^1'^)  b9l8la  ei' 
sldiaaoqmi  at  ii  taii^]8ARaiWuiQEUbQllirOtf.«xId99l  oa  butBii  al^ 
Adl  at  vjlfibsqa  10  noijaooviiips  doioa  ei  otoi'J  iadl  lasqeoa  ot  tott 


-aiw.io-4^1 
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1 1  June  1839. 


Runell  and 
Mandatary  9, 
Cricbion. 


Narrative. 


of  the  paienL  A  bill  of  exceptions^  ou  the  grovnd  thai  tke  jurj 
should  luwe  been  told  that  the  p(if^t  ejca^  badt,,  ^<  tj^e ^$peciJkoltivi 
combined  what  teas  prenioiuly  ksnoum  tpith  matter  of  ^ifi^utimi  ra 
accordingly  re^ed.  ..,..,. 

In  18259  Coroelius  Wl^Uebouse ,  of  W^doesbiiiig)]^  Stfiffordsbkey 
obtaiDed  letters  pategt  (which  ext;ieo4ed  oviqr*  the  united  kingdon] 
for  an  alleged  invention  of  <;ertain  i^ijiroyeqieqts  in  tbe  lOAnndEieUirc 
of  tubes  for  gas,  and  otber  povpo^es^     \n  bis  specification  be  stated, 

*  My  improvj^raents  in  inanu&ctur;|ng  tubes  for  gas  end  other  pur- 
^  poses  consist  ^in  heating  the  iron  of  which  oicb  tubes  r«re  to  be 

<  made  in  a  blast  furnapei  apd  iinsaediately^  after  w:i^dmw|Qg,theB 

*  from  the  furnaee,  pas^^ng  them,  tbrongh  ^^ages  191;  otbet^^  ifte 

<  instruments^  in  manner  follQwijnig:,  I, prepare  ^{tiec^  rof  flatinw 

<  commonly  qalled  plough  plate  iroo>  of  a  suitabl<^;  s^lfs^ue  asd 

<  widths  according  to  the  intended  i^alibra  of  t^f  ,tube»     ^is  pieci 

<  of. flat  iroa  plate  is  prepared  for  w^ding^by^beiog  beat  upon  dit 

<  sides,  or,  as  it  is  commonly  called^  turned  oyer,  the  edges  neetingi 

<  or  .nearly  sc^  and  the  piece  assuming  the  j[orm.Qf  a  J^i|Sf..cy^ckkil 

*  tube.     This  tube  is  then  put  m  a  hollow. fire,  h^te4  by. a  blast; 

<  and  when  the  iron  i^  upon  the  point  of  fiisioiff  it  is.^  be  diavn 

<  out  of  the  furnace  by  means  of  a  pha^. attached.^  a^,4ni.w-be0ck, 
^  and  passed  through  a  pair  pf  die^  of  iji.e  aiffe  i^eqiijbre^  .  hj  wJiicfa 
«  means  the  edges  of  the  iron  will  become  welded*  (Qgett^tf*    Hie 

<  apparatus  which  I  employ  for  this  purpose  is^shown  ip^  the  dm- 

<  ing  at  fig,  1,  lybich  is  a  $i<}e  vij^w.^of  tl^e.furnc^c;^.^^  ajqd  of  the 
^  draw-^bench  J5.,  with  its  spur  wheel  Cl».,wluch.may  be  put  in  open* 

<  tjoQ  by  a  framed  winch^  or .  by  attacbiAg  i^  dsle  to  Uie  jnofiif 

*  part  of  a  steam  engine.   ..jD.  is  a  scnew^ppess,  in  which  tholes  are 

<  placed  for  swaging  and  uii^ti^g  the,edge3  of,  th^  iron  tube  JS^  as  it 

<  passes  through.  A  front  vi^w  of  this  8crew-pres%  with  its  diesi 
'  is  shown  at  fig*  2>  and  one,  of  the  dies  r^ippyed  irf»m  the  press  i» 

<  shown  at  fig.  d.    .Xhe  .iron  ti^be  JB.  Jtv^ying  bcejx.  .heated  to  tbe 

*  point  of  fusion  in  the  blast  furnacci  A^  is  drawn*  eat  by  the  cbaio 

*  of  the  draw^be.nch  ;;and.  the  fiicrew  0|{f  tbe  pDQSS,  D.  being  turned  fs 

*  as  to  bring  the  dj^  tp  ^h^j^  prop^  ppint^.bearijoig^  .t)if».tvo  edges 

*  of  the  iron  become  pressed  together^  and  a  perfect  welding  of  die 

*  tube  is  effected. ..  The  3crew<*cbimp».  or.othec^Eistf^niog^  F^  bf 

<  which  the  end  of  the  tube  is  held,  and  attadbied.  )[|o. the.. chain,  is 
^  now  opened)  and  the  tube  removed ;  theTeverse^end  of  the  tube 
'  is  then  grasped  by  it,  and  that  part  which  has  not  been  wdded 
i  is  introduced  into  Xhe  furnace,  and  after  being  heated,  is  danm 
'  through  the  dies,  and  welded  in  the  manner  above  described.    Tbe 

*  process  of  welding  these  tubes  may  be  performed  without  tbe 
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*  screw-press  and  dies  above  described ;  a  pair  of  pincers,  as  shown  1 1  June  183d. 

*  atfig.  4,  may  be  employed,  instead  of  having  a  hole  for  the  tabe^^j|^^ 

<  to  pass  through,  similar  to  the  dies.     One  arm  and  chap  of  these  Mandatary  v. 

*  pincers  is  shown  at  fig.  5,  for  the  purpose  of  exhibiting  the  conical  Cnchton. 
^  figure  of  the  hole  which  the  tube  has  to  pass  through.     As  the  Karratiye. 
^  tube  C  is  drawing  out  of  the  furnace  by  the  chain  of  the  draw- 

<  bench,  a  workman  brings  the  pincers,  and  takes  hold  of  the  tube, 

*  resting  the  pincers  against  the  standard  D.,  as  a  steadying  place ; 

<  and  as  the  tube  passes  through  the  hole  of  the  pincers,  the  weld- 
*ihg  of  the  edges  of  the  iron  is  effected.  I  have  thus  described 
^'the  modes  which  I  have  employed,  and  found  fully  to  answer  the 
<' purpose,  in  welding  tubes  of  iron;  but  I  do  not  confine  my- 
^  selfUo'the  employment  of  this  precise  construction  of  apparatus, 

*  as  several  variations  may  be  made  without  deviating  from  the  prin- 

*  cfples  of  my  invention,  which  is  to  beat  the  previously  prepared 
*iiibei  of  iron  to  a  Welding  heat,  that  is,  nearly  to  the  point  of  fu- 

*  sion,  and  theii,  after  withdrawing  them  from  the  fire,  to  pass 
^them'between  dies^  or  through  holes,  by  which  the  edges  of  the 
^'beated  iron  may  be*  pressed  together,  and  the  point  firmly  welded. 

*  ^TK^  )^dvantages  of  these  tubes,  compared  with  those  made  in  the 

*  ordinary  way,  are  these :  The  iron  is  considerably  improved  by 
*'t!he  'operatSon  of  the  hollow  fire,  the  heat  being  generally  diffused ; 

<  tb^'  lenglih  of  the  pieces  of  tube  thus  made  is  likewise  a  great 

<  advantage,  as  by  these  means  they  may  be  made  from  two  to  eight 

*  feet  long!n  one  piece;  whereas,  by  the  old  mode,  the  lengths  of 
*'  tubes  cannot  exceed  four  feet  without  considerable  difficulty,  and, 

<  consequently,  an  increased  expense.     These  tubes  are  likewise 

*  capable  of  resisting  greater  pressure,  from  the  uniformity  of  the 

*  beat  throughout,  at  which  they  have  been  welded.     And,  lastly, 

<  both  their  internal  and  external  surfaces  are  rendered  smooth,  and 
^  greatly  resembling  drawn  lead  pipes.' 

In  1830,  Whitehottse  executed  a  deed  of  indenture,  or  assign* 
ment  of  the  patent  in  favour  of  the  pursuer,  who  brought  the  pre- 
sent action  of  declarator  and  damages  against  the  defender,  Crich- 
tbn,  for  alleged  violation  of  and  infringement  upon  the  patent,  by 
his  manufacturing  and  selling  iron  tubes  for  gas  in  the  particular 
manner  mentioned  in  the  libel. 

In  defence,  CriehCon  denied  that  he  had  ever  infringed  upon 
the  pursuer's  patent,  directly  or  indirectly ;  but  that  the  principles 
nrti  mode  of  his  manufacture  diffbred  materially  from  the  principle* 
dnd  mode  set  forth  in  the  specification,  and  that  although  a  manu- 
facturer of  gas  tiibes  for  morie  than  twenty  years,  he  was  ignorant  "^ 
of  the  pursuer's  plan  till  the  present  action  was  raised. 

The  following  issues  were  sent  to  a  jury  : 

3  s2 


<  cular  description,  of  which  No.  12.  of  proiHintiii  afl  iJmJ.  iyiMiJ 
iftittia«fr«iiUte<»iibhUiyi%lFalMb  tliMOyUlwlslafbCtamiiii^ittrBiie. 

"AJliinffaii  5^^43Kt  ahNN«k8«ywifrt5iit6  lUft  ^en^i  ^idnrit  ttsd  amt- 
!^Mlied«of^^ilrtJi^iotlo>$()  ttol(AJMM(^»  OfdildteoeipitlBveatiomdioife 
t»i|>iiMlJ^^lAM%y  ttecMAifteii^rloyiaUiicp  i^nnqifall^  uiMttli|t'^ 

<  with  the  machinery  and  means  described  in  the 
^(ikMfV^  tto'hiMq  i»|«ry>dM#tbioM^iMsA«]koni^   X^uj.  sriT 
lol  nobora  a  lo  a^iloa  svcg  isbcfdOi^SfiT     .000 1. J  Je  s^^oifib  ai 

*  Whether  the  said  mode  of  manafacturing  tubes  was  (abt  anooii' 
*  g^nal  invention  of  the  pursuer  or  the  original  patentee,  and  whe- 

<  thefHiAM^9lAQafidilc{M«pi>ieBlttf{^i^ 

/   :\  i    ftf»rifloipli,litbdM  inoiMhisipis«bMiMf|l(y)  ttktioirii^ffisbtdthadKM 

kfGI«96w)  o^Vithei^lif  <iMlii9l»)i9fbeMote%ie|^ 

fi-jiA^dudtriallliieepbMw  fiditfrii^r+iriii'ifliPf  Tritnfartiit  t  V  niafltr 
WiprottfiidHti  ilf»ipki^n4ihiMiJW  Jaf>lov«mtiii9a  mb  ^fiesuabitbt 
weldibir  1*^  ^iflbpfaMftiianDCriliailiittiainplmot^  fvioAnp^lofc 
also  examined  various  individual)*,  Hhth'hiiWffinwnnnViiplft]i  ^hiwigid 
Ni^llntt^of  ih^  ^0ifte)Sltel9  fi«>tlw^rpO0ea»fifttAHig^«htenAfiaA&nd 
ii|friM^a[|^id^Wsi]^flMilpi  ni  ^nli  bnfi  eSiuj3isluniiai  hlo  hb  no  eja^m 
l)nTb€it)l«);&iMetyM<  'iild  ^Aewo/ite^  ii^faitMsidi^ddii^tll^piitfani 
was  bad,  as  it  embraced  what  was  previously  known,  aif  (|»W(jib  U 
twkitMl^l  "»  ^A'*^iioih\/\ — ,Vj\t^-\w  ^noiiBoniJuoo  ni  .isbnoi^h  odT 

iT'Sack  pii«yftnlbtei8A>f(ya^^tnaqeim[  thdie^<tioi>rD^l»toi^^ 
^>tb#1iaM^IM»dJ^I%^id»nl;^dild'^lMftB>|nlikc«^  uMivtviifnB  |»»t»»« 
^tif<#iKbtfAi)ift^ddii  ^dicr^iMy'aAtMiMif  ihU  tto  |<^ioiini|BsytjM4i 
tilrii^fl  ^te«Atfcl^M9i«lplHi^kdiflMti«i<i^Wildii^  flotifdnBiwly>Uiiiwi».- 
^^miWhtfl^piii  q|W^<»fidl4r«ytiitb<i]iMi*»4tfillHib^hdid,thw 
<^)tbe»o,«%«hb^ffW<te€Kikid^^^id)prpi<^ 

<  ;|iM^^>^f^«!ikl^ir^Ji^la«^  A#^««ii^ 

<  foitln»1i»pl^^^  tfl«<«:)0l('Wrtllift9  flgMtffrbbp^ni%w       nwMli* 


:  A 


bhttii^kdbfnb  BmklBtttoiq  ')o  .2f  .ol^  doidw  lo  (nohqno<?'>h  ifiliio  ^ 

.fi«b<MnMk^4riidElnbid^0tf9i«llft(  ftf^dlM^  4li»  Ml^tl^tll^^iiillley 
«  shoold  be  of  npwihyldto  .46t  .|»tfiilsta»HefciMl«ilr^illgi>l^ 
^^pgMtit  lh^MbM7ifaillMB)thiMftg:h(^9f»ta^  that 

-tik»  hatt  AMbiYrpma^  ftbM;  <tiil|(4siii^i08#iri(lNiB  l?f^pM»g^  tiAfmhy 
f^illolkniofkiOQgllfipowei^rflP  ,ih0s-m{lQrtj  lkfoMri<(lHblk^e«6f  fisilie 

-%ia)ifdid&Baiim|/9d^  nl  b^dhogob  8nfi9ai  bus '^idnidoBcn  9d;t  dJrw  ' 
The  jury  ^dbiimd|i^iteldi«^f«F«(ilbQfiA^  pmdwH  «9^|Mwi|r 
the  damages  at  L.IOOO.  The^Cfender  gave  notice  of  a  motion  for 
4iTOemi  ImleBV/  p^duJ  ;^niiu)OB)unfia]  )o  dboai  h\&%  ^Ai  isdisdW  ^ 
-9dw  bns  <e9Jn9li»q  ienr^ho  sdj  lo  loueiuq  sdj  ^o  noiJndviii  Jant^  ♦ 
<»nrfski^sd«oftifiii^jiddiimiihft^  * 

oniXbedrhlileftprraei|>ift  qpiphtM^d^rfnntribAiopi  uliftfal^ifa|feftKyj|  Defender 
JwUoi^MBbtifcl  ofe^^0if9l)'i9^lyMMl9*tw)fl|l^lUMi6^  ^"^ 

WriacnliidskditfankiaopaiitoMsl^  ;ii4^ia)hd 

qoality  of  the  art  and  manufacture  said  to  be  inverit^diMtf febttMti^ 
-caflalelgtMtt^P^f^vifictfaei^^ttfitelim  mnHuqssc&tlhihAbafawMch 
Islsitejnirp  dnm  o^ni«7of<fffevMue^tkiMgi«ali  bnrfemiJMiqtlit 
«IBole.^«taDttit  i;U(oandqQRiirtir«taitimniteftffMidtd^  ibsi  f  bibbis 
<MiglBiJij'(fl[<prfeii[iaWQi9sA  afc^ldM  ^^Ifiobivibni  piionev  bonrm/szo  od(& 
bniii«adRibidas/gmft<f  to  atDqilnj^^slJoisI  ^KAgrd^^ftr  1«i}miirfH 
jnents  on  an  old  manufacture,  and  this  is  fQfiviWf i^Ht^bl0^«liij|isii|^K 
wddiiigdllMihteibkMini^cl  pmbivn^i^hQ^  idme  i%«a«liMdkMi'Jted 
tJm  fi]Mbp«B  tiiwon;!  ^lauoivsiq  efiw  )fidw  boomdnid  )i  m  ^b^d  eiiw 
The  defender,  in  continuation,  argued^ — Although,  in  tim\6f^ 

yn^tfAiyy#peci&osii4ii^t>tbdt  puff  i»ant»far»)1qhfatghd^iflf  Ijnifcrs 
cUifKbi^  MQ|il«fefle}n  4bftl9ateiifaiiMBebi9^e|n4iib^SiftMfl^^ 

^isykfiwid*,  UMlritei^iftekiiiiitiidjraii^  MK)iftn^dW/pas8 

«^%illiJb«M»^^diif«<^tbrqi«^ifbol^4)riJ^^ 

«8teaftidiiioo8iiiiiy>MMtMlii  WefA\^iA&9x^\fiii(^^iS^ 

^  drawn  throngbriko^'ahjl'IMgrt  i||ffNlto1Fb«t9k9l|i  f^ll^liirefitiofi, 
M9l;lias^^im0b  pbQ{iiH«l}ii|^wKteMhtbift4s.Mlrt?gM'ly<^  of 
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DECISIONS  OF  THE 


:No.m 


Defender's 
Pleas. 


11  Juno  1839.  patent.     By  this  last  and  most  important  part  of  the  spedficstimH 
^"^^V^    the  patentee  shakes  himself  free  from  the  necessitry  use  of  dieiqr 
Ma^Luryp.  pi^cers;;  and  supposing  there  had  been  no  previous  manufacture  of 
Cricbton.        the  tubes  through  rollers,  the  pursuer  would,  under  his  3pecifics- 
tioni  have  been  entitled  to  damages  for  infringement  if  aqyooe 
had  commenced  passing  the  tubes  through  roller^  which  WQitld 
have  been  a  mode  of  manufacture  protected  by  the  patent;  be- 
cause it  is  a  mode  of  passing  the  tubes  *  through  holes/     TheeUn 
IS  here  too  broadly  stated ;  and  as  the  principle  of  rmuiufactore  VM 
formerly  practised,  the  mode^  though  new,  is  not  protect^d^andt 
party  may  legally  avail  himself  of  the  supposed  inveDtion;  fide 
King  V.  Coulter,  Starkie^  Rep,  vol.  i.  p.  354 ;  King  v.  Else,  JSoi^t 
Collection  of  Patent  Cases^  p.  144 ;  Huddart  v.  Grimshaw,  ift'tf^ 
p.  404 ;  Buille^  p.  27^,  298 ;  Felton^  Carrinffton,  voL  iii.      If  a  pvtj 
makes  an  improvement,  it  is  necessary  to  state  it  as  such^  and  doc 
as  an  invention  in  the  specification,  otherwise  the  title  is  bad ;  Hill 
V.  Thomson,  Moor^s  Rep.  p.  424,  451,  457 ;  Brunton  v,  Hawko, 
ditto.    Specifications  for  improvements  are  interpreted  very  strictif ; 
and  an  error  is  fatal,  though  not  committed  wrongfully  or  fiandt- 
lently,  but  merely  through  negligence  ;    Godson  on  Patents^  p.  71. 
The  law  makes  no  distinction  between   original  and   imprortd 
inventions  as  to  the  accuracy,   minuteness  and  clearness  of  (l^ 
scription  required  in  the  specification ;   and  indeed  these  sbooU 
<  be  greater  in  the  latter  than  in  the  former.     The  patentee  can- 
not disclaim  part,  but  is  tied  down  to  the  whole  specification,  th 
construction  of  which  lies  with  the  Courts  who  have  to  deltf- 
mine  whether  it  protects  all  modes  of  manufacture  by  passing  Ae 
tube  through  holes,   assuming  always  that  the  two  grooves  p«t 
together  form  a  hole,  whether  the  rollers  be  in  motion  or  nqtt 

Lord  President, — It  was  distinctly  proved  at  the  trial,  that  if  the 
Toilers  stood  still,  and  the  pipe  be  drawn  througbi  this  was  exacdj 
the  patent. 

The  defender,  in  continuation,  argued^  that  the  process  of  weldiif 
by  rollers,  though  practised  in  Scotland,  did  not  appear  to  hare  beei 
.known  in  England,  which  may  account  for  the  verdict  in  the scdoi 
at  the  pursuer's  instance  against  Cowley  and  Dickson,  fVats$if$St 
portSy  iv.  864. 


Pur*ucr*a 
rit-as. 


The  pursuer  answeredy — 

As  no  objection  had  been  stated  to  the  specification^  eitberiB 
the  record  or  issues,  it  was  consequently  incompetent  at  \bfi  ff^ 
sent  stage.  No  plea  in  law  of  vague  or  indistinct  deacriptioaintk 
specification  was  taken,  and  there  was  nothing  between  tbe  p>^ 
ties  but  the  matter  of  fact,  whether,  prior  to  the  patent^  itspdo^^r 
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ftnd  mode  bad  1>eeii  practised  by  the  defender,  or  whether  there  11  June  1830. 
was  not  an  infringenient  by  him  of  the  patent.     It  was  impossible,     ^""M^/^ 
both  from  the  averments  of  parties  and  from  the  evidence,  for  the  i^iandsttu^  v, 
presiding  Jlidge  to  have  directed  the  jury  that  the  former  mode  of  Cricfaton. 
^welding  ^as  similar  to  the  patent  process.     A  patent  may  be  ob-  pu^J^t 
tained  either  for  a  new  machine,  or  for  an  improvement  upon  an  Pleas,  - 
old  on^,  or  for  such  a  combination  of  different  principles  already 
knotvn  as  produces  a  new  effect.     The  patentee  mu^t  show  that 
there  is  involved  a  principle  of  invention  beneficial  to  the  public^ 
and'  the  mode  in  which  that  principle  is  to  be  carried  Into  effect 
must  bfe  stated  in  the  specification,  which  ought  to  be  read  as  a 
whole,  as  affording  ithe  proper  explanation  of  the  invention.     Fod- 
merly'  the  action  q{  th^  rollers  passed  the  pipe,  while,   in  this 
process,  the  tubes  were  drawn  by  th^  hand  or  by  some  appara- 
tus through  the  fixed  dies,  and  therefore  the  principle  was  diffe* 
rent.     As  specifications  are  intended  for  the  use  of  practical  men, 
they  most  recdVe  a  liberal  construction,  and  the  word  ^  passing' 
here  means  drawing  by  force  extrinsic  of  any  power  in  the  dies. 
The  specification  must  be  read  with  the  knowledge  of  the  failure 
of  the  previous  process  by  rollers,  and  it  was  absbrd  to  suppose  a 
combinatiob  of  what  had  been  superseded  with  a  principle  intended 
to  es^lode  the  former  process. 

At  adv!sin]g. 

Lord  Gillies. — I  own  I  never  had  any  difficulty  in  this  case.  Opinion  of 
The  question  is  generally,  whether  the  patent  has  been  violated,  ^"^t* 
and  whether  your  Lordship's  charge  to  the  jury  was  well  founded. 
It  is  needless  to  advert  to  tbe  motion  for  a  new  trial,  as  it  has  sub- 
stantially been  abandoned.  The  issues  in  this  case  are,  (his  Lord* 
ship  read  thiem.)  The  question,  accordingly,  which  is  put  to  the 
jury  is,' whether  the  defender  contravened  the  patent,  or  wrongfully 
caused  to  be  manufactured  tubes  for  that  purpose,  by  machinery 
or  means  substantially  and  in  effect  the  same  with  the  machinery 
and  means  described  in  the  specification  of  the  pursuer.  Now,  as 
to  that  point,  your  Lordship  charged  the  jury  <  that  the  patent  was 
^  good,  as  a  patent  for  an  improved  mode  of  welding  not  formerly 
*  known.'  In  corroboration  of  the  charge,  you  have  heard  the  evi- 
dence of  the  several  scientific  witnesses ;  and  I  may  add,  that  of 
the  defender  himself,  for  it  appears  to  me  that  he  gives  evidence 
in  support  of  it,  for  he  knew  the  value  of  and  took  benefit  by  it. 
His  counsel  even  now  admits  in  argument  that  it  is  impossible  to 
palliate  the  defender's  conduct,  and  only  defends  him  by  saying  that 
he  was  entitled  to  infringe  the  patent,  on  a  plea  which  has  been 
very  ably  maintained.     That  plea  is  of  this  nature*     It  is  said  that 


o>MM06ffO  J|ifklMH^«f 'Vi|f«H|iili  eil§<I^^tf^lti^Ot<Ugytt(tf]^si»^klnawcl^^ 

^^  pto^^d^tbtti  i^b(d^%^WWiled<fcy^^iiktfi^thea»cb^tdlltaibtU^ 

-««ikldill'«Wttl^Mlliiii^iU'  1  <>^>  loa  e^iill  hili  dd  Jisd)  >[(ndl  iton  ob  I 
9i!JNi)#j^llftiik)UH^  «|i4li^)kpi^c«ilBbllM)tfa8rvfainelltiB|^  l^hUiil 

^^(ifdHdip^l^ti  tllM?)ii  }|oWi«ti[la^octiiibIith%  JieaningBaifiipiilAg 
^dyg^f  ii^Veddledi  WJM^i^h^^  mp^fiithL^ki§>%U^^tahergLkao^j^^ 

JtM3ild(Mlftil(idi^  n;$i¥(iudJMbe^  ^nttl|ifayg9tlte(didittfeid<Ciiii^toiftanb  ihi 

%hW  4mf^  >kyi'>M^tf ^iM«l4MihlH4m  tb  «Mi»yi«ilisdipM«h«sheated 
8tM«^,«tiJ^>li^k%et*^i#4tbdr4Wti^li<tta  die  £iliiaalw^nl  Utf  fn0l5cari< 
rtd^^1^ifit)|dfe(\f)Mfd^g'itdll«W  lMli|fl  gtibtres/ilb^  ftieiaaipiBffieirt 
K(kHldi^ift^a«9^^f<^^^6ltMr8tJ^ibe¥egaMfed  aenUieiAmpBeMte 
W^^'l^t'i^ii'  «li^^^^i^«il»ii>lhi  df^^Sfttwiiqf  ti^fimgl^ynig&m/ib  Efe 
hmft^Jt  ttik9thM4^  «lPifhi^'*f«Hdtav|a(dilnoMt  be«oiibea«tel'joiiiro£<4te 
t««(l  4>y  lh)4}'til^^fHr4»tfiM^  iai^touid^  av)tlie  ittt)^ucadU<iJiol 
|^g'%bi^ug<fi4if^tfil(ttite)¥#ii  bttC  NquiKBd  8tidiQ:pBet(r  be  fi:j^tmtif 

ilMWMi^^i^tAfglEf  ^a^vIgtt^iliiid'iebatiPfPOTldlbavUtevitifln)^^ 
ilttvb<<riialHf^<|b6^Jiity)|JC^i«heidflM  dtaivd,^  ^idcbptidDi^ 

^  ^'r^M m&ckenzii:^i^(im^tSirmM^tMf«>G\mi  diPlb^lfint  ]^iili4  bot 
Hi  tlt^'^tbis  Mh#^^i'«b«0llhe'lii^tfiblb««ow(faift6Kitb)!!>)ldb  dtfdbMraftlbff 

for  it  in  the  i^ues  and  record,  I  Lave  some  doubtd,  becausej^i^vini^ 

tbili^iilvm^ekftidtfe^itiMiifbt^bc^ditbirti^ 

Od'thfs  %4keV>lMMMi^^ilw«v^i^di  li^tee'ldM»tb0iofaliirg»wAra%faC,«M 


stroy  them  by  showing  chat  the  9(lf^6ei«tf«ftsi)OAtoinMn«ltteri9iKh}Qb  ^^tf^imKfi^ 
eiatiM«ilaite^IlfMtAi9iftinfliivbldliM  9MMd|u(^i^ftbt  wKWM^^ew.  C"<»»>ffbp 

Wfijliiii^dhadiil  €kfav^itlM{fl^(l'0^lli)^4Kii4Mit^^^^  It 

>fr»i8Ud<tllat^<  pibeiiteNfcftiii^  l^^Aw^h^Ae^iiti^Mi^^^Smtion 
JiUeiitibmily^ib^iIitoarcii^lfcMik^hCiifo  ImAfl^  ^A/w^$l  ktir^)|f0«i 

<i|soilitintflha4(bwoilin|fi6dfl^9^lii0  )d0/iH^#/s^9tfU  ilM9eh»«^  it 
^vmjicpfasir  tdittte^att^^  l|MC&fi9ri|i«9n»^erMRb?  §l{|  «#tMK)i|ut 
I  do  not  think  that  he  did  this,  nor  do  I  t\»§kiiimh^ tmiA^M^ 
itdUfda^l  i^iiltenin«ie)btiM4riflritfo^(i(tol«tlo&  ^W(yi<l^ftO?(ii^d«  the 
»ft>all!OP„  odxiaii^ta)  ^o({oi  Tii^  i4p^«Wii«narl  «p|MI9fcid^A  c^fh 
<U|iphtt»8itite«ftnr^df  Uibqibi^«git^holw^  M#  MidbAM^lM^ 
BriUflipBitagaftiiidk  atfnlAuliolistA^r^lf  iq[cMl)  dtU^SqifMbibj^ 
•dbv(if^JO«dlgiod«ts^bec|ii«wite]!)aiir9im  n<|(|hete9  if^^tbeoH^n^^filC^ 
B«itfit^9Slies>tieJlHUMi  ofitevalviAgrlk^  ^^c^flipgb  1^1)^41,  iWas^lo 
gjaiitlfvwrjodiAfipad  wsitBief^ifomi^yf^  lllfto(l|bcfiHt4ib«il(9% 

ImA  thaAcMdfi^  Jmbwtdff(Kvs(lb9^(fif4MWttf^^ 

iioteslkfdalcfQrbBififBf  (JippAedi  vliii0iil#f<tl(»  4te^(^«tef|e#i £w^  W49 
thaaeiten^  IngrcdianAi  <j2t  fmnWiWikibcliWdiiJbfit  jJ«4if<4l^«OB«> 
taoiMkiaafina  h<lie,^09(dif)^  f6fidlh9||r  w^e^nc^ttfii^,  JfHtnQOirediip 
aadtettocjBvdffoillifii  fattlfee4r;j'>yoftl«abt|^  j«(M)i^  i)no11^«a»)ii)  jir^iriopiiy 
odiai  thWr^^rairalqcfftaia  fptati^,«bM  i4(Mift^^4iBedfili9lO|i9<ith9 
auiteftoiteofbdiafdllflivorl  Aolonlihglyy:  li^gtet^rtrifb  tj|^  i^Jwrgf)^  fod 
daftotA»!jay«^d  edceis  gfjUhnAgfUtXfiiutii^Q^my^etiieM  y^^jf^f 
^iHB1^K^  ad  vrromginfap.  L  oinpoi  $a€  )»qV  l<lmy;i9i)AnK:Q0€;  poul4 
ealM^atadar  flifi|NEoftia(i^  ;td  )tba)aaiiialdafff  agp-^*  i  Ji^^inf^ngfVmt  q{ 
tbe>yataBtnv«iiUri;dfldQime|i  Jsiieiiiilhfs/^la^i^^  ^i9X^^e$  Mapiif 
laotiirqd'jky  lJid(phteiitefi,[imjofi  tfa^tiOitviglltyaf.tbe;plktf;§ilt^.^  no 
dad  0Hi^aarilylildbb•Mitb^tIOlilMit^anNl94iated^. .  ,G«i«fti|ity^he 
aaltsiMdiiokblUi  ditfopBteanadaioaaUifQitpjioipmntiiRl^fta  vbiob  Ip 

1ilia,Bt!fand*a»^oii>itowriQeat{kM  th^ isoiiatr4i<;U8ii(of jk<^ rpbtant 
iniblKKbe(9ttrigdoaiid>fli4ftioiftbejucy«[>  U  ^oata.  eiriBiMnatwc^  it 
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Nam. 


Crichtoa. 

Opinion  of 
Court. 


It  Jii^lSB9i  nifgiit  be  for  the  eonslderatton  of  the  jnry,  bat  the  circamstaDces  I 
''•v'*^^  refer  to  do  not  occur  here,     fti  point  of  form  it  may  be  that  the 

Miimlaiary  p/  eatceptioti  tvtis  right,  but  in  point  of  law  I  think  it  erroneous,  for  I 
'  do  not  consider  t!hat  it  can  at  all  be  said  that  the  patent  includes  woris* 
in^  by  rollers.  The  defender  was  bound  to'make  out  cTearly  tbat 
it  comprehended  the  working  by  rollers ;  but  I  did  not  think  hn 
aVguMent  satisfactory.  Suppose  that,  by  a  parity  of  reasoning,  the 
pursuer  had  claimed  the  working  by  rollers  as  within  iiis  patent,  I 
think  it  would  hare  been  impossible  to  hold  that  it  was  so;  and  it 
appeaVs^to  me,  that  if  we  could  not,  by  loose  reasoning,  have  held  it 
to  be  within  the  patent,  we  cannot,  by  such  reasoning,  think  of  set- 
ting it  aside. 

Lord  President.— -Then  your  Lordships  refuse  the  bill  of  excep- 
tions, &nd  the  motion  for  the  new  trial  ?  As  to  my  own  opinion,  I 
hold  the  same  as  that  I  was  of  at  the  trial.  As  to  the  last  exception, 
there  is'btie  thing  I  may  mention.  I  could  not  have  acted  as  I  am 
there  required  to  do,  for  it  pre-supposes  that  I  knew  the  Terdict  be- 
fore I  charged  the  jury. 

The  Court  accordingly  disallowed  the  bill  of  exceptions,  refased 
the  motion  for  a  new  trial,  found  the  defender  liable  in  the  ex- 
pense of  the  discussion  of  the  same,  and  remit,  &c. :  <  In  respect  of 

<  the  v^rdtdt,  decern  against  the  defender  for  the  sum  of  L.1O50, 

<  as  damages  to  the  pursuer :  decern  also  in  terms  of  the  declaratory, 

<  prohibitofry  and  interdictory  conclusiona  of  the  summons,  and  id- 
*  ItfwiAtferim  decree,'  &c. 

^wdiiPg-Ju^gei  Lo>^  PrendenL         Act.  Dean  of  Foe.  (Hope,)  WhtghawL         Ak. 
D.  M'JSeiU,  G.  G,  BtUL  J.  M*Andrew^  9.  &  C.  and  Bi^  ^  Dmm, 

S.  S.  C,  Agents.         Jury  Cleric. 

C.  G.  R. 


Judgment. 


nt  ** 


FIRST  DIVISION. 


•       ■      .r 


No.  CXXXIIL 


nth  June  1839. 


Poor  JAMES  WALKER 
affainst 

WILUAM  WEDDERSPOON,  (Kelty's  Trustee,)  asd 

Others,  (Kelty's  Creditors.) 


•  I     X 


I    \      .; 


RiGDTOF  Action^  Assignation  of.  •>-- DoHmus  Litis.  —  Ex* 
SENSES. — In  1836,  A,  and  B.  raised  an  action  against  C,  tfAtft 
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(    was  dismissed  as  at  B^a  ingtofU^^ .  m  relief  of  his  failttre  to^find  U  June  lessr. 

.    caution.   A.  (who  hadfie^  discharged  und^  his  sequestration^  in  J^^^^"*^ 
1833,)  continued  to  pur^ue^.  being  on  ijie  ppor^s  rolU    In  18i34».^*  Wedder&pooi^ 
had  assigned  his  interest  in  the  action  .in  security  to  f)ty  tohp  intimq^  ""^  Others. 
ted  the  assignation  to  the  defmdery  an^y  i^  1838,  granted  a  i^etro^ 
cession  to  A.  ,  After  taking  DU  f^if^iol  declaration,  the  Courts 
being  of  opinion  that  he  teas  fhe  veru^  dqjaninus  litis^^held^  (}st^ 
That  the  action  could  not  proceed  until  payment  pf  tie  expenses 
incurred  by  C,  in  the  preliminary  discuasiont  occasioned  by  ^on* 
ceatment  of  DJs  interest ;  (2f/,)  That  (7,  was  not  entitled  to  in- 
sist on  caution  for  any  future  expense. 

This  was  an  action  of  redaction,  brought,  in  1836,  in  the  name  of  Narrative. 
James  Walker  and  Gavin  Inglis,  as  alleged  creditors  of  John  Kelty^ 
in  order  to  set  aside  the  resolutio^is  of  the  creditors  on  Kelty's 
sequestrated  estate,  passed  so  far  back  as  6th. February  1826. 

When  the  case  first  came  into  court  in  1837,  it  was  objected 
that  the  process,  in  so  far  as  Gavin  Inglis  was  concerned,  could  not 
be  insisted  in  without  his  finding  caution  for  expenses,  as  he  him- 
self was  a  sequestrated  bankrupt*  He  was,  accordingly  ordained  to 
find  caution^  and  oiFered  to  do  so ;  but  after  many  appearances, 
promises  and  failures,  both  in  the  Outer  and  Inner  House,  the  ac- 
tion, in  so  far  as  .raised  at  his  instance,  was  dismissed^  in  respect  of 
his  failure  to  find  caution ;  and  the  defender  was  found  entitled  to 
expenses,  which  have  since  been  modified  to  1^55,  which  the  de- 
fender has  not  yet  recovered. 

The  case  was  then  taken  up  by  the  pursuer,  Walker,  who  had 
been  previously  sequesttated,  but  had  got  a  discharge  in  1833,  and  is 
4aow  on  the  poor*s  roll.  To  his  instance  it  was  objected  that  he  had 
jiot  the  real  interest  in  the  action,  as  he  had  assigned  it  away,  in 
.1834,  to  Ebenezer  Rutherford,  merchant  in  Kirkcaldy,  in  secnrity 
.of  certain  large  claims,  which  assignation  was  intimated  by  Ruther-^ 
ford  to  the  defender ;  and  as  Rutherford  was  a  man  of  undoubted 
solvency,  it  was  pleaded,  either  that  he  should  be  sisted  as  having 
the  primary  interest,  or  otherwise  that  Walker,  contesting  for  be- 
hoof of  his  assignee,  should  find  caution  for  expenses. 

The  Lord  Ordinary  (on  11th  July  1838)  pronounced  the  follow- 
ing interlocutor : 

<  The  Lord  Ordinary  having  heard  counsel  on  the  demand  of  the  Lord  Ordi- 
'  respondent,  that  the  pursuer  shall  find  caution  before  proceeding  ^^^J^^^'^ 
f  with  the  present  process ;  In  respect  it  appears  that  the  pursuer 
f  has  transferred  his  whole  interest  in  the  action  to  a  third  party,  and 
f  that  the  assignee  declines  to  appear  and  sist  himself  so  as  to  render 


l6^'  DE^i^t^t^ltS  4yP  Taitci  r  lALtian 


^©3  ai  bogbol  lusw  isilj  bnod  e  at  e^ensqzs  loi  isJIeW  Jjm  isueiuq 
OJ  b98fi93  anfihclaBW  btw  oisnajIosM  ei«8oM  i9J>b  iedJ  ^nah-tQ 

eSiliiriw/l  »''  *fi'"  <K9iBb9a     .oe.J  adj  jjaibuloni  .sashaiDBK  biu 

"fir1HiI«^«SMitiw^  it«t>)fert(ft<>»<llbdy  TtotfhdAfMpaaii  iJliiB^w 

f^«^  ^»fi>i6^M  ht»i«e4iwni<HtM  Mk  <MBfMUon  toiU*  cnriita 

Saeimiei^immHA  e«di4^%dlf  <Ntrai9M(MadeaMMte<fa«MU 

i^ie%^lMf^S<th»d||«[teivf  telrai«)gnntani«iib9MN]tesabyi^ilMbri 

phk^dP^mllPWW^itf  b«l«W!qiisi444llt«Baf&ktai>aflBgUflbiaB«b^ 
tl«^^etmeMllH^bMkbWWMlMi@U«liftlmfeb«d«i«i/^tkb 


hns 


twlibdn9daM9iftat>1iaJ*iirt4p{tifeqir%9f(^fiif)^Ri(l)ltfi^S9gi^m^  >^ 
that  the  deelafan(<«lM9|w«4  mUMOHm  ^AlWi|Hf«6  «Pfl8flm^Uh  '^'W' 

parsner  with  Walker  for  expenses  in  a  bond  that  was  lodged  in  oof|^ 
Declares,  that  after  Messrs  Mackenxie  and  Mac&rlane  ceased  to 
affiifiBBlKdlni}  Ibe  lMk>ftta%«ie«l  bMilf(|i^f»^hc  ^miilh4^<3imkkn^ 
M«t«si^o^><JB  »ikM«^e0J«tlMip|||e]0«9|n|4(iKfjl)Mnm«V>flS™^n 

amount  of  their  second  account,  which  i9b99«w4n7  ]^^»fii«^il«yW 
at9tb^^ia«>iSeaM  I  pSmki^mtis  a>td>aMiMftrjyWdWgWI/^ffiB^i<^'' 

\Byb»»  m  ^3«wt<^iibAvbi^«Mi,^im  J>>itf%>^i§M$  iBi  ),^ftt„ 

uwiiitw  l<i|i<e><b«  Mi/Htfik  ;s<lli<j<frl»i)HWByrfilfaBidffiteaslt8Mf  > 

■aM9!9t^>lhMjW«rf4<m««dl»xli4)WHi^tfttfPKl«:^M  ifiiosmfff » 

i«idislliiMdK>lnrima4|MM«irMie  Mii^illtf«^}t))9^Wr9d>4l«i{^tW« » 

a^iUdialfa^  oI)ecl(H^(|kat}l«Si|||iAill«lu6lr»i^iP^Jtei^>|^j4l)i 
and  Macfiurlane,  including  the  L.50.    Declares,  toat  he  tfaii|j)(f,j^g,, 

iriMiUM6«Usapaf*>«itlviri  qkdbAPiMlt^^  ^iMlS^fflffPnf" 
akibno  diiei  noDisBlfSMs  4haft  Mtwhwwifteonrfil  M^f^l^W^  all9^1 

s«M  ti^4Muani^»»d>MMWit>  kkmma^imtlkfkflf  gf^vio 

iailliiao*nhstaMB9bD«dMreitevrii«fcc9lltt||lhM  d9ftl«cm<P^pM9^) 
th««bakp«iftifrdriiyiflMMBiMM4«le<yi>tl|»j|h|«i4Mi<BR6  ftMhffifcb 

ftsfattiQwJEH  aadieaNcdkati^sliiiVlMt  b»li«»fri()i«(<Bettthi>^M^b 
aiMKi|li<<i*  lba>ll*Mi1urif^qb«hA<i^'.<j^eiriaf8hqt|)i|{fbe,,<|(f«|Mral|, 
hwrimfeiYdoidipshii!  d.l»niainioa<tiwMd  l<n$lte»b9rip«e»iMi^eCt; 

m4  iaqiilest«iiUDa^>Miih4i>'M  dmttft(tP<cn«Vtb<l«e|iMMl^<Mi«'> 
Af<iviol<«{ai|fiMi(>d«U:bhM»}tlA6iH»i9mM  }«/bf«NW<utalwqbtfUl] 
ttaii«rfUid«tdi)>U4hs#']foii«iM»l.igwUftiiwMu,lwdc;^^ 
it«B«tt^flqriliMlailiffln«MMitbfti<kclblJ»nt>  MiiwiMft  Wl>Ufii««i«w.: 
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IT  June'ldSa  from  him,  as  the  deci&rant  knows  he  has  nothrng  btherwise  to'pay 
^^^V^  with.  Declares,  'that  Walker  Is  at  thts  moment  HWW^  oti'  charity. 
^^"'/J'J^^^-  Declares,  that  the  declarant  has  lately  fecdreritfWoni'the^  trustee 
and  Others,  on  Ingliii'  estate  ten  shiRing^s  irithte  pbnnA  trptfn  Uib  ^liis  advanced 
by  him  as  abote;  ih  I'elation  td  t%e  pfeseiot  probess'to^Gfeigand 
Morton  tind' Mackenzie  and  Macfarfbne.  DecW^es/ tfaM'tbere  is 
still  about  L.  150  of  advances  m  conne6tron  #iiH  t86^  fA¥s6nt  pro- 
cess dtie  to  thti  declarant  bjr  W&lker,  but  t1tkeh>  hai  vid'^s^iii'MV 
against  Tn^Tis  hi  rielation  fo'th^  pre8eBtf'(>roc^ss;  iml^fM  lft?#Uan  b^ 
required  to  make  farther  advaneeaf  fbr  hU  hA<M  io^Gf^i^HM  Mor- 
ton ;'tba't  he  does  not  consider  Mknself  likMt^  tbr  the  ei^i6^''of  the 
retrocession,  and  has  not  paid  ft  Declares, *th)ilittherde<3arattrniade 
the  above  advances  to  Greig*  knd 'Moflo^V  and  M^ken^fe  and 
MacRrlane,  because  he  was  deeply  fn  with  VWilkerJ  ahcl  iis'^he 
knet«r  that  Wdlker  waS' entitled  to  recoViTr  a  Tarjge  snin  Arolli.<WM- 
derspoon,  the  trustee,  be,  the  de^etarant,  thbttght  it'^ajs'lift'best 
chance  of  getting  out  r  but  declares  that  h\6  was  undef  He  MfgtAotL 
previbtksly  td  make  su<^b  advances,  and  tlmt  the  dectai^Vtitev^r  be- 
came himself  a  party 'to  the  raose ;  that  tlie  de^l§ranl%i^ad  npt^' 
ferable  credi tbr  on  Kelty's  estate. '  Det^ian^s,'  thht  th^  A^kT&m  ins 
under  no  obligation  to  pafy  Gii&ig  and  Morton's  afecoon tat  the  riilte 
he  paid  it.  Declares,  that  he  knoWs  the  hccburitto'Ma^kc'Dzieaiid 
Macfarlahe '  is  unpaid  to  this  day ;  that  h^  has  neVcfr  rehtd  the  pa- 
pers in  this  action,  but  he  is  well  acquainted 'with  the  facts  of  the 
ca(se;  that  he  considered  himself  bound  to  grant  th«' retroeessioD 
in  process,  after  having  previously  granted"  ther  feresaid  letter  agrees 
ing  tb  do  so.  Declares,  that  once  or  twiiie  interloctitort  in  this  cue 
have  been  read  over  to  the  declarant' by  Petty,  as  ho'tMnflts)  but 
that  no  copies  of  any  of  fbe  pleadings  have  evier  been  aeiit  or  showir 
to  the  declarant.  Dedtffes,  that  when  he  s&M  kh&ti  that  tier  is  ae* 
quainted  with  the  Whole  facts  of  the  case,  he!  mesfos  th^t  he  knows 
them  from  fae&rsay.  Declares,  th^t  previous!  to  the  grdntlbg^  of  th^ 
letter  and  retrbcessloh  ^dve  mentkined,  Walker  tt«d'  ho  right, 
while  his  debt  to  the  declarant  was  unpaid;  to  require  the  tteclaraat 
to  grant  him  either  of  these  writings,  ami'tiitit'th^  said  letU{r  wis 
granted  of  the  declarant's  own  free'will."  '   '  '   '^  -  ' 


■t  «■ 


The  Lord  Ordinarf  entertaining'  •0oaie)doabl!a8<'to  the  eflbol  of 
his  power  under  the  y^mit,  <rft^  fa^earfagytftie^on  thettetroccasiaiii 
and  judicial  declaration  of  Rutherfbrd,  vN(JleiaviliteduDr<W]tll  lie 
case  to  the  Court,  issuing  at  theisame  time  th«  follbwing  n«te^ 
Note.  Note. — ^  Two  questions  now*  fall  to  be  disdde«lt  Utj  Whetfaeri 
«  under  the  facts  established  and  admitted  In^^  the  jedicialdeck»^ 
f  tion  of  Rutherford,  the  assigneei  the  defender  is  entitled  to  the 
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prior  expenses  incurred  in  the  protracted,  diwjassioii^ili^tfi^r^a^^ :I  I  Jp|)«,18d9b 

ais.ta,  the  caatioa?  and*  2d^  Whether  tke  pursue^,,  Widker,f4%. 

bound  to ifind  caution foryz<te*«  eiq)en«08?  [•    .  .  IWedd^rspoon 

*  L  Tl>e  first  of  tli^se.questionsctep^lida  iminly  oa  th^  yjey  n^fcfc  *°^  O^eys, 
the  Cpuvt  m^y.t^kp  of  the  jadidai  declaration, 41I  [IluflieFf(xr4*      Note. 
UppD' C9>ji$iderii;ig  that  statemenl^  •  the  Lord  QjEriiri^ry.  i^afea^^ 
that  bis  jnqpresaion  is  Qonfirined,  which  was  expr^es^d  in  itbcpotq.. 
attached  to  his  interlocutor  of  lltb  Jnly  lt^33r     Xhe.dojalajti^o^, 
when  I  Analysed,  clearly  proves^  oot  only  that  Butherfgrdi  dow^  to.: 
Deceanber  I8889  had  the  primary  interest  in  this  case,  b{it[tbat  he- 
was,  truly  and  behind  back  tbe  domious«  litis,  as  h^  not  pi^yrhel4> 
an  intimatB4  ^ssiffnaii0n^  but  paid  the  whole )amo^9,t.9f.Qrjejg.ai^d 
lilortoa's  acoonnt  down  to  a  certain  point,  they  having  b^^n  the. 
agents  in  the  eariier:  stages  of  the  cajise^     Th^se ;  pecuHariti^ 
distingiiish  tha  present  c^^e  from  some  cases,  ipgenioasjy  put  ipi 
argument  for  the  punuei,  such  as  that  of  a  crejditor  of  a  pursuer 
ervestlQg  on  the  dependence  of  a  suit,  and  thus  securing  the  snu 
uitifliately  to  be  tealised,*  without  being  liable  for  cpsta.     A  mere, 
arre^er  never  advances  costs:  be  is  different  from  a  voluntary* 
assignee,  for  b^  koMs  no  right  entitling  bim  toainpear  and.control 
the  8uit4'    Botbere  these  specialties  are  found  in  cofubination ; 
and. in  fact  this  actions,  if  prosecuted  to  a  conclusion  as  it9t9od 
prior  to  the  retrocessiony  was  an  action  for  the  assignee!^ Jbi^qo^ 
not  only  to  the  extent. of  bis  original  debl^  but  of  the  expensei 
secretly  advanced  by  him  to  carry  on  this  Tery  cause,     Wbyr 
then)  did  he,  a  solvent  merchant  in  Kirkcaldy^  not  openly  appear 
and  sist  himself  in  this  process,  unless  it  was  tba|t  he  wished,  in' 
concert  with  the  present  parsuer,  to  secure  the  benefit  of  the  suit 
if  sQcoessful)  without  being  liable  to  the  adversary's^ costs  if  un* 
successful?  The  Lotd  Ordinary  stlU  thinks  tbat  it  was  an  abuse 
^  tbe  poor's  roll  to  pot  it  in  tbe  power  of  a  solvent  p^rty  to  do 
this  I  though^  of  course,  tbe  gentlemen  who  ha.ve  the  charge  of 
that  roll  had  no  means  of  knowing  how  the  &ct  stood  till  Huther- 
ford  was  examined*     But  as  the  facts  have  now  been  brought  out,' 
the  preseat  action  appears  hitherto  to  havB  been  truly  the  case  ot 
Rutherford;  and  in  a  case  very  similar,  carried  on  by  trast*as8ig« 
nees  in  name  of  a  bankrupt,  while  the  trustees  paid  the  expenses, 
the  Court  compelled  the  assignees  to  defray  an  aeoonntant'a  ^- 
peases  in  the  cause.     See  tbe  case  (kf  WeUi  against  M^Artbur> 
15th  Jane  1626,  (4  Sftow,  710.) 

*  it  may  not  be  competent  to  subject  Rntber&rd  immediately  ia 
this  ca^se  for  tbe  past  expenses ;  but  as  thesistingdf'Rntberford 
ab  initio  woukl  clearly  have  superseded  all  demand  of  caution^ 
either  from  Inglis  or  Walker,  the  Court  is  entitled  to  find  that 
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A&ttmSST  <  improperly  concealing  cnt  withholding  RutbeilHlfr«i{tte  fMM^. 
r~  <  I L  As  to  the  branch  of  the  defeader't  motion^  that  tbe  adiw 

*  noWt  after  the  retrocemon,  shall  not  proceed  onlnp^WMk^/vUI 
tv)  r.miqO  fiifflBiMl'dMMioiljf  tlie«lJiOfdfQriki«^/ioiMl*f«f  ild^^ 

^''''^  ^liitAHte  ft«'abrid^»^<iil<  rljCttf  iltiK«Mai%i  iMt6rite»>Jt>i>MMia 

ii«  itoiiiWAti<i<iWidttf|n«li>»J^l4Bitotn^ 

Hi»MvtitHilifKiiM«ihiMdle|jipdl(py«Hto^  f>M><»»lliy 

't(^fMlitl^iiCftaUeffiifi0(l«mtttfyi«Iiedila^^  ^ibb^bMrif 

^  ^feto  preb«Mtftifc^ii«i«o^0ftfdi8»1iiiOfte 
^f«'K<ill^  imU  ill  il8M/%t»tii|%ifa^llte;ptfM^«Vki^ 
^•^'fteqttSlfrdtJhftui^  li^fMMsniltot  ilfcikiTiiiiw^  MiettitcgiiCiitoliiHM 
(«>o^ui|iitytf(^«fa  (iOaSd^^p4«ta«oQoQii«iinbeito<JbM^ 
'"^^WiHifiiihltf  4e<l  fkftk  tb^A^wkifiiolMil^RMluM 
?<>^cdiri^»y(Wt  bHkwtoiJs  •»  thfeiiatfkM  dbLM^  ^nWlallitttteldlife 
<«  cr^(^»«im4'fr(itoiAAnbiiat«)li£rA  (4MiU^tlii«iy 

»ttMtf4ii  fl»«|luhii^^Willi^  MiiiWolediroilndesw9^eiMdon.|;«tl 
i«j\Hltdl|b<^>tklN«^itftJ«tUi«^  >tfki4fil|ifsd{'|Hhl83t(  MftM 

t^lttiriMiJeOtlidt  cpMb»A'*v«lWi»pMMUjirfiikl  I  ^UM^^.^iiMtr 

<  whether,  i«l4^«irftM(ltil||iil^  t»i#<|ili(|  ttf»  ^iMMifariwddiUffr* 

f<ltfMi%>%(MlflU«  ilti4fo|ofQ(tlieiirfftdt»ld  PMtm 

i**mfymdia4imii^ht  titeiJiJMMKete)itacpitHte|it6«ua»/«fMn«^  ireMi- 
t«(ffa|«i'#Mc]|^4li<9f  itM|4iUrfHl  ibiniHag.  ^  J  iWtbii^.ai^MAMd^itria 
••WftigAb^^i  ItfttfMl  t*ili»i!iftiftMyrletteilii»*4»estiiti4iili^  tot^b^M' 


<  penses  incurred  by  him  to  carry  it  on  priMTta  tfiA  ^ttoiaamiiA^^' 
'9(i^«4fai4e  OMt^«iVftlMfliii(|;^«illki^holdi4hiil  tha^Mal  dbr  priihary 
'«»AMieltlil  il»itli4<w«iNft  •fe«heff»eieilti«i|tieir^traly  Mi  i^^illierty^- 
'^41ei>ttMii  lllel|l«Q|M»«/  ta«(Ml4llbe«0jiii|t'lbithe  ^efendtfrttoailav 
'^khbrnHk^ilUtgrne^iuiOiki  i^  !ibe>  tfefembf^MK 

^«diilMUft;»tWi<Cf  (fOfiliitf  edM»  lfitfa#4lii^  bn  gMM^ 

« leu.  But  ify omd^'^thflt  hand^  tiiMi^fimA\i9iremrdmmffiBm^ 
'•&fthif^fikiftn^!'lHm^ettma^  ami  ^vntiogeotf  .fae  sufieieflllB 
^  austiEiin  tbc^  action  in  poifft  of  law  and  fam^  timn^  howerer  hard  it 


J 


^»4i«^iint>*  iitt4l»tt<tmn  fwa  rfcia-ftifmi^jafuwiimgiwys  »1mM>  JwwiiuM 
«tiiii<<iimw»Hit  Wn  iw»i>i«BliMiiMw(tw(ti4»»<>^«iWHffiw»i<rti^i^^ 

^tMiwIiiMt  W  «ilbi*nlj«ir<tfMM>wit  n^|i<l^)l^^l41*^^*ftll)i^l^|^l^g^^|tj^M^M 
^fltii»  Bite  tpiii#Aj6^Kmwi;  ?<liA Ji»nit»<^Wt6  iltoi  i<mdi  ^ft^tpajr 

MRlliil  l8rill)Nk(>llflElM  ihnlli(r>>ii<i  wKtngM»||(i»nt  clifHivt«l«lfllMl<»t 

4^  tfkini<«iNiMt><  Mill)  J<M>  M^T^Mdj  ••  Msm9if4  mvgmtm^b** 
yf  fiM  JihpliiiMb  MUiwH  4(ilQMi9]aiMliiNbitP4ki«0Wu^«|Mirib  to 

*  «il,  tb«  exp«iMM  vbich  irere  inearrad  during<hmi>ifl|<mtomMthO|»M 
4iiltt  l^MWchdhnvtHh^r  (fa>4i)lii«tit^3n«Mii«)ln»iiik4iiiti)l.lWiMing 
Mrivitlrf«lNiii«igM»/!.fuXoilba|i«(ctM»  |[.il»'l«<4kM(lutp<gli  »i^m 

-fcMiB.iilfNMM^  I  tfiiidciliMW(|*in0f«v«fi«illy<u  jL«ni  WJii^hto 

IhnNjitA'iiih^trtwaiy  ««  #rt»yt4  Vit4iiifWlilra#l»(  .r>ii)i<i«  » 

i«I(«)m  to>Alftriiinn^dn>hftfltoiaM»giejh<»/ilt  M^  idwM'fiMgbt 

(ftf4iiMiwl|^<*efiadiUl  be.i}id4iiritii  ti««Mh|mlif»iii»tuMwmiiiia, 

4AlfetlMMM(gr  Mlaativiiq  no  ii  ^-nDj  o)  mill  yd  baiitoui  a^wnvq  ' 

jlb|jpiT|iiiMfnw*  iiMliflwfajhtdt  jiMdd  «kdMMii^Mr«i  juU    .Mil  > 
ol  jtthOmidiiii^liimiJiiwrtia  ]liimiiiI]ibd#iihl|arw|i)6ifii|iIj)^b«K 
«ibi«iV«bh«e(iti(»Mfp««ndkdawr«AM9<«rtM'f<«^       M(iii«MiM>ie 
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lOflf  BQEGISIONB:  op  the  No.  138. 


11  JuM  IsSd.  toft  tli0'4facf)HBne8«     But  on«  coaftideMdonfraB  to<tk%.{|iatt-  e: 

^^^v^*^.    the  ground  of  decision  is,  I  think,  unanswemUe^  mi  Ameb^kmtjwm 

Z'lSdli^  aitfhlft  iiidooMe^  ^Aiitbafoiil  wiliitMdr  thl&^iiiin#litH  k«fore 

and  Others.     lieigfaUukttbBmiviKKeiBitoiL  niflf-^lMriillietiigijji^tteipoa  IB  bia  n 

Opiiii^  of     ^■'"^en^  vM^'nq^  >tnjkyi  and-  mk^tamUtf  fbm  patty.lb^^^  ml 

Couru  Walker's  name  no  doi^t  vasuMtt^aadlakheiwillimlt  oooiorJiv 

jMUMtthi '  Judgmtnt  w«Bl  i^aiogb  l^m^  ^dd;  ^rreobkniog  :note  v« 

presented  by  WAei^  bnt-fiadlifefiird  itesUgi'aiid  tiiiig^m^the  party 

inlmrttilt;ifart'^-hte  sinte  kkiftU4i8igttMi4.4>y^tbft'reti^^ 

ttrf-kavitigr/dorie  tboE^  he  most  piiy  4bd>  eafiemleflhJii^nrrecl  by  the 

defender  Htigalingt  mdi-  Jitm^lhoiigh  a»kiidim Ai^thei  tinse. 

Lord  /"ttStBrton.-^faetonly'fdiffiimky  I  feel,  ie  whether  the  pre- 
sent qadstioB  k  eiBictlpmnatofflMM  kr>ilbrM  to*  that  .which  was  in- 
volred  in  the  oete  ef  Fraser'tiie  -otbecilay.  Thw^  the  qoesdoa 
was,  not  whether  we;  skcpU^  4hdain  /the^fatrty  to  find  cantioD,  bat 
whether  the  actioA  oadttuttfc  aolildtiial^faaQead  joatil  Ike  asaigaee 
had  sisted  himself  as  a  party ;  and  we  held  that  it  could  not.  Ii 
Manson's  i!%';lhere  Wa^  wefmte  a 

retrocession,  in  which  wdy  it^is  d}fl[<Ke^  from  JMlansQ^s..^  Here  the 
difficulty  i%  that  the  first  interlocutor  of  the  Lord  Ordinary  has  sat 
been'  disposed  of.  That  interlocutor  finds,  (his  Lordship  read  the 
interlocutor  of  11th  July  1888.)'  After  that  interlocutor  bad  bees 
pronounced,  it  turned  out  that  a  rettx>cesnon  had  been  g^ranted  by 
the  assignee ;  and  the  case  goes  back  to  the  Lord  Ordinary,  before 
whom  parties  are  or^KMedit^lfie  fiMfd^^and  a  motion  is  made  fa 
the  expenses.  The  Lord  Ordinary  reports  the  case,  stating  tvB 
qoMaib^tw|.fiftlllig  to  be  decided,  bat  he  does  Hi^Sbfit^  .of.the 
case. 

Lord  Gime$.~^MmmW^9niS^ia^^  :  At  least  tfait 
the  action  cannot  proceed  till^ttfj^pttpe  paid. 

LordmM^AiMT^aMOBkkjaii^  t^thM  interfe- 

ctttor,  which  has  not  been  disposed  of,  the  poraner  is  in  a  sitoatios 
CO'fiM'^filiWP  ^A  tbea^h^  #lth  mf^tdmHt^fmi  #tidk»  not  fad 
tiliiitthe'ri^iideWBsvbMfll^  ft«t>Mll^^thiltthe  actios 

could  net  proceed  till  he  sisted  himself ;  but  we  cannot  do  that  m 

ghfiffMfitM^Ml%natim^ax<^^  hawef«y  k 

wbdMieifUfe^Miyohll  l|6^f«tM>Ufei)«l#4df«apellhiMu»  •'':''f  < 

^£;rt««QrtiMfMtf<^  wgumit 

Rtt!lMiMli«fp<Vlff <^  lyrtlffitqte  %tfM}a]|4i(ilh<k)^'M  aatil  the  <z- 
penstts  i6»«*^{llP<'^1ipa6 W«l$>9f  ^^  lodge  a  p^ier 

indi&OM^l(MH<m<^Wb«iMf(frl^^  conseqoenee  pi«- 

~  noun6^*ii|ndMl%Mi;'tiil^t>Mrf^  6a  a  reobiming  nole^  do  not  iisd 

him  li^bi^  'M^^^xpdiif^ei,-  l)Ot  rdpMe  him  on  pa3rneQt  of  these  «• 
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peDSMT'  Sb  ihal'liedi  miif:hmntimofafdthHte  eipwii|i' before  kb  M  #iuw  IB3& 
proceeds utiA  tbir  CBni».jvff«'n(>p;i  ^-jI'i?;;.  I  vi  .n-u^bo^  hi  or:>'*T?  «.^      Ni^^y^i/ 

Lift*  «Ubnirai«*^My  «ffievhy  kiomMfXis  tesAkeilbrii  df  the  w^^t!^^ 
thiogrvfor  l«|g;ree«lmt  thedfefaBdetaiad  been^iligalbgivilh  Riilher^  »<i  Pt^en. 
ford,  and  Ihathe^  as  the veHtt^doiiitta^  afaaoid  'pvyithe  CKBpenaea 
obcaaioned^byitbepreMaaiiiaay  iKaeoaiiap^i '.    -^  ^     ,     .   . 

Th^Uhmi  ■ecwrdiiigiy  f^ha^fag  rtwnaigd  falilaiatiftbot  thia?oaaci  Jadgmeat. 
« iritlr  Ae Jjadibial  Ideclftedob^iK'BbaiM  ftaHiaAni^i  fiediolfiw^ 
^  TiHOTiAe' caiiie  ^edmiot  preefeMiiuMhw  tte'^exi 

<  peiMles^  ineiarred  ^byscin?  deftndar^ainnthd  pHrUminayy^difaoBtion 
«  oceanoaed  bf  lDeaeeBlmciBtof',AarfkefiNldfbriBtai^^  tHilyliUi 
^^pariy  foriMMaa  beluiir^tbii[kiirt»b^«ii«b'iiiaii^^ 
4  deAiflfde9>ibF.'iiMlli<nr  caiMeil  tbi«)dNi&i{il)iBlb  ht  fMUbifpr  laojr 
^  laltaw  aaup^iiaBii;taDdya»id»Aea»iindhy4  ieimlfltherfaBnteltarlilm 
« 'L«tfd>0«d{i]hiif  to  ptiMf edias  fikUt  Wcynk  ;9ieiiBtfJdrfaMBeaoaiiteaf 
*  ^eatpe«iei^'fobin*idia jBPabdwi  tblifca  icuiilwa/  taU^s  sdj  i^disdw 

•  iii  >5  ■   Th«i;   ti.'.'  .  'iw  bun  ;T(Ji6q  8  8ii  iideniid  h^im  bwl 


■  ..  n   M*/  o:v>.l  .'lb  io  lotjQoliaiaf  )ei3  dd^  ;fBd}  4|j^  ^p^ib 

•  1.     (•  'ii/i'.j  -ill I   eishiit  loJiioohoini  JfiiiT     3o  baaoqsrb  nd^d 

*  '  \rH.iy  <n[  ti:.iT  i^i^^A^as^ssm  ^lol  dill  ^o  icKtuooha^nr 

1  ♦  -0    '.^'i  'iofij/'O'Knioi  is  tfidJ  loo  boniuit  iti  cbaoauonoicf 

«    i  rt^  ?  !*•«<?  1  jiu  ot  rfoBtf  8d03  98fio  odJ  bna  ;  sf^a^ieea  edJ 

'  r  (.  fUBQOdW  iOmiUQM^io  9ifi  es^mi^q  modw 

.'.^^    M*    ^.j-.i,,in  '^iKiiihiO  bioJ  sdT     .8;)en9qz9  aii 

No. Gxxxiy^.. ..  :ja  luS ,!•  )b(39b 9d  rj stilJib^^&v^diSttkrp 

"   '  .  "  J  ,t«*  bo80(V '    ii99d  3oa  Bed  doidw  ,ioitir> 
Adjudication.  -^  RAimf]9|}  4ll#  S^yp^eth-  Ate  c»MiAr(Ml^a(>M> 
(p.  717,)  5A  Math  >8S8»  iZ^^jC^  «R<9Ptiilfd(reiilSr*9^ 

•  •  :  ,-.  •  -y  fj'iigia  9d  lib  baeooiq  loa  bioo6 
BoNTiKB  baring  raised  a  new  8iW|P%>a>Df(j%|w^MWtiti  ^isniil- 
inent»  with  dedaratdry  eoncloaidD%,i9<>me;n^h^|fbA>iRmfeftM9^^ 
of  Graham^,  and  a  party  to^  the  depfm^iig  |ir(fe^l|^#i|p|f4flfefw' 
aale,  brongbt  the  present  suaimoDa  of 4wy%iie|<inn.  (rfjlfeoway^^'^ 
tioDS  of  the  estate  of  Finlaystone  contained •Qi.j^atui^)^«n9#l§9p. 
Objections  were  given  in  by  Bontine  tathe-compMBflfy  ^f^tJi^ 
sumnions.  Somerville  maintained  that  he  was  entitled  to  hare  de- 
cree of  adjudication  prononnced  in  his  fiirour  in  the  meantiine,  re- 
aenring  all  objections,  as  otherwise  he  might  lose  his  preference,  and 
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?OSB  DECISIONS  OF  THE  M0.I8I: 

dl  Jim  IBM.  4ltoitltetl  be  wfliMivi^iriiite  A^t  ooaiwiiodtf itorfttUti^aiHiiic'i 

— ^^  MIeiOiUtOrDfitIb  lM0d9bi^iwtlk»miMiwvr»d>tlKf(n»iiMbiifutli« 


,K:>.1  frP'f'»/J;'i;I.'.  /r-n;)  js-ni-,:;!!  .>  .  r    -At]  otb  >.o  ,ta«  .  m  to  -ffL- 

[  *,  "■;•<  '•'..   ■•••fitij'Tf  ot  yiv,i''^iM ;  in,\\   /  .ij;j.i  •,    •  ^.t  «'iii    »  •. »  /: 
r.<<:No.J3KX'XV^^I*  Htii/Uir  »  1   i;'.M-  V(!  D.'  .;/'    :  ISA  JklM  1889^> 

..— 'r,?.r:l  DIM  JiJiti  eOJjii»WV'«©BB»TSO'NoJ.TOliB,rWl]S:  . «        .  •     i 

Ranking  and  SAhB7^^iii4ibvmivi$jaAa»iiom  KsMfsmi*^  SitkiiM 
^Geq^.III.  c.  187,  $  6. — The  above  act  makes  it  btwfkl  to  thepff- 
chaser^  m  the  case  of  a  sal^^vinfl^  auihorj^(jf^^C%riqf^esiU0k 
*}|r^  Oliyrt^nn  0^  Whitsunday  or  Martinmas  subsequent  to  the  term  tf 
<  payment  of  the  price,  to  lodge  the  same,  with  tlie  interest  due  upon  it,* 
in  certain  banks  mentionedt — zd»  judicially  purchased  an  estate  si 
Martinmas  l&d&^from  which  term  interest  was  to  run  on  the  priot 
which  was  payable  at  Whitsunday  1 839,  when  he  consigned  thepriet, 
— Held,  that  the  consXjiiiMdnyiMk  pMhutiir^^  and  warrant  grai^ 
to  the  bank  to  repay  the  consigned  money. 

Namtife.  Bt  the  act  54  Geo.  III.  chap.  IS?,  §  6,  it  is  enacted,  that  <  in  efeiy 
<  ca6eciifiB(8aituiiii4a#^tb(^Mtfi4rl^  .of  AtM  ^port  tf^Pt^PJit  A^i^ 
^  be  lawful  to  the  purchase /mt'^ilij^.Ufrni  of  WhitBonday  or  Hif 

*  tiamas  subsequent  to  the  tenmof  >payment  of  the  price,  to  lodge 

*  thfbpnmi.1«itllD4%48t^ffCv«^f^  cr 

*  Bank  of  ScotIand,^A%^.9^>^f,tMPf|^*^ jLinen  Onnpany,  at 

*  such  interest  as  can  be  procured  for  it ;  by  doing  which,  and  bf 
^flvtiB^moik^Aheftto^tovtiid'^sgdlilMuifauriM  h^4A 
f;6\B(^AcUfr^\ll(fc)tbft%iAd^pricQ4^\>^^;^M^«  \V^^v>«^^  1,  v>oA^  -v^'^  >  * 
\o  4a  tlM^;nHm)cin^  aod^sate^^i&^fiQiAdaleixtbe  pditionaviGwtai  <if 
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Ouny^  pkivdiawdthateaMe^  on  Uth  NoFember  18a8»  tot  liM^fK  iS  June  1839. 
and  fa^ifbehBrliblMi of ^iip^  ilie  pmchner ^iPM  bofabdi*  IbirtftytMBt    *^-^t^^ 
«  of4befriqeiDA»db]rIijin,  atandaeraiiuit  Wbitsiuidagril889|i«idi  £te^ 
4  ijit^rtt«^P'«bdi«ftMiMaftiiuimi  1888}'iand  dbilyi  7dtiriii|}  )th0     — ; 
irjiptjpay«co€Lf    Qa  15th  May  1899;  Gordon  conrigiiiidTl^fNPi«ep  ^'^•^''«- 
witlii  lintarpilk  ito  -« t^ai  i(>efi^d|oi]L  ibe  jlbjpiiiB^)!'  apd :  toni  tftbti«9 
thereof  to  the  respondent,  the  common  agent  in  the  rankiff||;«:  trfe# 
intimated  that  the  creditors  were  not  ready  to  receive  payment  of 

l)ut  consented  to  the  money  being  retari^i^oi  tae^banli;f  J^fifh  on 
tbe^iither  hand,  conceiving  that  the  consignation  was  duly  made  in 
terms  of  the  act,  as  the  price  bore  interest  from  Martinmas  1838, 
which  mast  be  considered  as- the  tens  ctf  payment^  refused  to  repay 
it  without  authority  from  the  Court 

Gordon  accordingly  prayed  the  Court  to  discharge  him  and  his 
cautioner  of  the  price,  ^M&i&WiiiMniMtdflknver  up  his  bond  of  cau- 
tion, or  remit  to  the  junior  Lord  Ordinary  to  inquire  and  report ; 
<  oi^:iiir'falis*l^  AM  be  held  by  your  Lordships  thsii6fejMitigf^on 

*  was  premature,  to  grant  warrant  to  and  authorise  the  said  bank 
«  to  repay  tUiffildd^AAiilfhbUibniii^nidahl&iBta  to  the 

*  petitioner,  superseding  in  thd'-'ineiitttime  this  petition  quoad  ultra.' 

The  Court  h^ldV%i  cififsveiiteXtf )^4  t€lMll9{jR;hd/itatute,  that  the  Judgment, 
consignation  was  premature,  and  granted  warrant  to  the  bank  to 
teEpay/tfaMeon«gnMaonaptDAlbsipetiOonet«rrA>'  a;!^    ./^i^/zJi 

^  AnstOiV  \)*iv\vhj\oa  biW  ^?^(Y^\  oi  Altai  asV^  tA 

No.  CXXXVL  '  13/A  June  1839. 

^  •  >  "J  /iji  q  o'l-  io  InsreD^B^^'ionoj  odJ  oj  Jnaup'^edoa  scm/iij  ^ 
>  ;  y:-  )  u04r.i^iJ^i^j}ffeirtJ,|ft^<Jfeft4*^l|)^,baBhoo«  io  >l?ira  ' 

any  other  than  a  Scotch  domictt&i»mt[Mttli^toiplkai(1ik>B^ 
'  MtaMekjflimitatimu  m  bariifu^AAn  Offabat  tiflk^^mxisUff  out  of 


.•"•I .  -f 


lOdo  ir^^^iti^i^  of  T£ffi'  Ho.  i» 

■ 

^who  teas  il^i^'(^ini there,  and uAffu^em^oMdOedMEi^fla^ 


F«rt«r'  and 


M^adMaiy  v,       and  for  more'iAimifii  fitH  peridd  if  Hi^yei^^lfUmtaAiii^ 
JoboMon.  &c     -^i^^  being-fii^elijf  jUMM^  <btlf  %£0%  US  '>^4tMii^-lb>'tt^c» 


klie-  babt^&r  lrl4ln^b!n^^lb6fl«it^tflS'«i6KDir«iyM»8kMtt 
¥dV1  C&J^'f,  1%6''6Mi^ti^'ii^e(»Miitiottdtatl1n  London.   -Smaf 

t!i4rf^  y«^'$i!ot'ygb^edMn-ii-MMftt]r  tff  tftrt]li«|'W«^^ 

)arg«  ad^^iiW^  fai^^'i(MdiS|Jtafy  W  At^M'-aitd'  bmtBof-  yn  Udk 
^klii^ -Codi'lpany. 'rliPtfae  4«gilinMg'<6fiPMMtfy  t^Mi^^ 
Unce  on  the  Imnking  account  between  Hobaon  and  Scot  waa  Mek 
ugatnsi  HoBfabn;  ai^d;  ^ilbir  ft^^Koii^tf 'Wr/'lft^  id  jriHW^i^tnisBtif 
tlie  aaTOnW^''Hdb«l:ita^UgV^d  M-M^^'dvef  V>  Soot  aome  menoy 
ancf  ara'pei^y  g<iba^  't^'^^ilkfilfUei'  ibf  '#U!ar  ^^^te^iietfidhl^*- 
live^^^  fb  ^^t;%«(f 'Wttitf  i»bt'Yb'-LcMf,'  JMa»i>'4Bey  ^^-MH^'ii 

'  ""iC  cQtL'nifsSroi^-'^f  (NiUK^bi%>i6'ittiieaf-1i^^'Hbb«M%^ 
Jiprih^^."1?Ader l^^'iioiftttiyftioif,  S^ j^redifiKSirdt I&||,9« 
158.  4d.  against  Hobson's  -^tete;  "i%ift'iieV^'<!bbMJt^'«r  tttf4k- 
lance^'claiined  %''S(lt>^  bh  itl^eil^reHtfeSoiiDi'br' tile'  Above  maiMM)- 

'gdA'ti 

ateNM 

tu  U...9  ...  w."  !»>«>.«>.»...  ^JifSKH^iirj^  HdtMff'Wi'tfib'  MDehd«^ 


.  •        i»  V 


the  alleged  ground  that  the  debt  Waft  iU^U^lUi^^  ariteir  wMf 
out  of  transactions  entered  ipto  in  violation  of  the  statutes  tbeo  la 
exIsien'ce'foV  tl&^ro'i^ctfirt' 0^  ^^ 

Jarlpr  39  and^^p  Geo.  III.  c.  28,  §  15,  and55'Oeb.}!f:^  l«i|ii' 
after  viiriotis  pToceeiiingd  in  the  Codrt  of  ChaAeetr^ '  ahd  the  Gout 
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pany,  had  been  contneted  in  Tiola^<>^4^^^^,»\^T|S;nfenUoiied^^^   N«i.ti»» 
Cutes,  and  tbat»  therefore,  no  proof  could  be 'entered  by  Scot  against  ^ 


ia  it,n«v  <wa|M*%WW4p.aepispriftjpon^W}Jwal4f^^^^ 
«»«W«W  the  ,«»ovp^ijifc^,,d«^^^5|l^gt^%^5^t,j[y^^  J[>,e,^en 

.  tke  •ttmeih'  'f^i'Wel^  iMfVfv^  n^  ^'»B..fapnpged.    Jhe  ^urt  of 

R«THtw,4«fH«#>to«n^ta|4.4i^^^tWA  «}>,*aiP!ii,J^!ljei«Hs» 
.i»Uch.tb«^  oww4«ied  #.  proper,  v^^  f^^g  ffmi9^VM9B  h^  '> 
■and  a«.«ct9iM»  was  «ttbwtti?t^]^^tBBwnjy?i  ffl.|iift,fiQp?l.of  t^» 

»tfi|Mi.waa.«^t()r«ai;d8;4J^fl9n^)M)fl)tt]^(ffe$dW$^'>^  ?PHi«P,J«^  ^^.fP 

th«  olainh  4i>  J>,W'J«'9%ipf'W|»«i'.)A(f  •«««rf»  WSff  .te?ff<U8,^*»t» 
wa».ili|fa|t,a«iAhrtl<hfeWfl»p^i^l.)Mgftft^,^p|»ax  Ijftfil?  ^^Jl??^ 
«^the.gD<)^  c^a)boRp4?i%^fj|)^^^  |))fiq^lres  l?eing  p^wrinijMif-. 

.  In.dofenoe,  it  was  p^ded^j^g^pi^jtlWtrffTl/tyhat  the  ^ftpafwacUon 
hamg  been  whc^y  carried  tl^p^b^if)^  Eng^l^di  fell  n^^e'r  ^e  ope- 
ration of  the  English  statute  «( Ijpfjtajtioiii^^^d  i)l|.  .claim  jfor  restitu- 
tion^and  the  consequent  rig|i|of^;y^|{i^^'^^in8jtanWorthe  pursuer, 
«asao«rcatoffbytha(BtatiUp;j^^^.  4)1  j^,^ti^f)Ssoti(^(pp'ik  place 
in  England,  under  the^irt^jKlsti^^  fet  ft^^th^ jjjjj^^  it  ^outd 
rather  appear  that^.jp^iRI^'^^^flmy^^  ^le^nniped.^rd- 
ing  to  the  rules  of,tli«>|^.of  EDgljyyJ.  ^  „^,  „   ,  ,.^^,  '  ^ 

,Io  ex<tMWte,tbe,latter  pV»,  Jb^.  I^^rd  .^^yianj,  jM^r^^aniwer, 
appointed  an  OfM^iop  to  he  tahjen  ^Q(p,E|9gpL,%n^|l5  ,>ccord, 

iagiy<a  m?.-^m9Wft^^M^  ^^'^MHm&^^i^Mift 

«atned  an  opinion,  tliat,^  J^W*\^^.fff  JM?l8lJW^'W}^°« 

*  from  the  statute  of  limitaU08S,^.(^«MgiJp.rf^lJi^^^^f  jif^n^ 

♦  the  Leith  Bap|fiftg;,^pi^',j,b  arf,  isds  bnao^g  boselU  e,f, 


*  IMift  jiotf  ifi37<r-:Tiie  LoidL6iwnLry:mniiiE^6mer]Vya 


iith  ^iHf  m^^r^n^  ^K.9W5J5ifef?i8fefe#S 


i 


lQa3>i  DfiClSIOMS  OF  THE  Nik  Hi 

\ZiJnttAWKif  MfiKmdam  *wak  the  opimM  of  Mr  PoibeftM,  And  iHrtni^w 

Maiii^tf  '  *  Matting conaderarion  tbefeof,  fimh^  dtat,  Aoeordkig  to  die tawrf 

MopXitwj.n     Bngtondiiitlte  pftraoeTs  lia?e  giMxl  right  to  insist  ia  the 

j«ji9BtjM^M.>f<iialio(^;'aQd4o  ebtsin  decreet  tbereia  if  theyfrore  the 

LorToj^K^  <iitiiii«Arj);ii^HoheoiV;&iHi  the  state  of  acoountB  to  be  such  as  thcf 

ii>iry*s  roter.    <  anciQiliild  Vdhef-  are  not  barred  by  the,rtatate  of  liaBkKcion%  wd 

ocutor.  f  repek  accordingly  the  defence  founded  on  the  opposite  aliegaliiB; 

'andxhavfing^heard  the  counsel  te  the  parties  -s*  giieat  langll « 

<tt&e  (defence' 'fonnded  on  the  English  statnte  of 'fiBSltatioklsi)«sst 

*ali8de({^ianHidunl,.  finds,  that  as  this  action  is  brought  ligafanti 

'iftsdlliijhiiHinkikig  company,  which  never  had  any  osbt^  shiBt 

*-Sci(ttidiidDihioUe«  and  as  the  claim  upon  them  is  merely  penM^ 

^tHtidhpnongnbreference  to  any  conventional  pbce  of  peffetataa^ 

*)it  i8>  JDedmpetent  lor  them  to  plead  upon  the  said  statute^  and  i^ 

*-pciU  tUe-  eidd  defence  accordingly :  Before  ferther  answer  appdM 

*-die^liaiilypt^ibe"enrolled,  that  parties  may  ezpkin  whether  ssf 

<iolber  fleiills  remain  to  be  disposed  of/ 

Note.  f^mteM^-^inthet defenders  endeavoured  topresaihe Englislr stititt 

'-bitp'Slfein  service  on  two  separate  grounds,  botb^  as  the  LoidOl- 

^iafill^Jthi6h%  manifestly  untenable.  .>:r.j' 

chliAsq^mlag  that  Scot  (their  agent)  was  domiciled  in  SoglsMl 

^zfaraik  ^earsvafter  the  transaction  with  Hobson,  (though  thiaif  ^ 

^fjaJad^tdnA  not  only  not  proved,  but  not  very  distinctly  ttrerr^f)'liNf 

^-tnaiatiHMdvtls/,- That  the  said  transaction  was  an  individoal  twa- 

niBDitf«D)t>&hi8f(Wtth  which  they  had  no  concern,  which  they*  sever 

*TflafeiU«risedi  or  (adopted,  and  for  the  consequences  of  whtettheoolfr 

'rmittrnfisktDlByy  could  ever  have  to  answer*  - :   ^  <^' v^' 

<  It  is  more  than  doubtful  whether  these  averments,  are  ccsipi' 

'-InaAyrnitvle  in!the  record,  and  indeed  the  Liorri  Ordinary  te  pnettf 

^^chrl^'jaf  (Opinion  that  they  are  not'    Bat  if  they  warte  aotoolf 

*idialini)^ 'made,  but  dUtinctly  admitted^  it  appears  to  hila  dd^ 

*(timigfft>itb^y. 'Would  no  doubt  constitote  a  conclusive  aod  lii' 

^ubphdtit  4^etkce  to  the  company,  they  would  still  raise  no  title  tr 

^isilwrMtisn/theiii  to  found  on  the  statute  of  limitations;     If  H«b- 

^aan;df^Hot  deal  with  Scot  as  agent  of  the  company,  but  merdf 

^ad  onaifdividual,  then  the  pursuers  have  called  an* entirely  wrosf 

*r.pafti^^lasi  the  only  defenders  in  the  cause;  and  they  wouM  becR* 

^fdfted  to.lnstant  absolvitor,  whether  Scot,  who  is  not  called  at  sH 

^aiNmliildividdal,  would  have  a  defence  on  the  statute  in  any  actiai 

fiarliiisl\iSDdy'be  brought  against  him  in  that  character.     On  de 

i^asviniptsofi  that  there  is  such  a  radical  blunder  in.  bringii^  ^ 

^«ition»l  (JKC 'defenders  have  evidently  no  need  for  tho  atatated 

—  *  limitations  ;,>aiid  it  has  and  can  have  nothing  to  do  rwith  their^ 

timce^*    If  they  really  think  they  can  show,  or  •under  this  tKoi' 


< iMiiiiciiiiiiaiipliihiUMai^iUb.ey  may  explam  thnpMiefiatbeiOMiM *  ^*^l*' ' 

<  ift£Mx|  adhediiiMardio^  JtDjtlie  Lord  OnKony'svppaiiUmtet^isnil  ^S^i^^^li 

<  -if fi^ejS  netesil^  1 1piifry ^loaii'  havio  iiio.  oaasioif  ttd thonri  'nfor^^-  •  Md  irohiiktjii^««M  t 
^fMlKAeibUy^iiriU  toeoMitbhr  inotiY«^liileiii<^Q«iei48t't(K4iudiA*  N^iaoTia 
*  kmk  %'.defBPCBi[>loaMi«tt«{iii{Uvlidii8ip  <«  tliV0{atlltib  bfiiiiiMt» '  ^^  'ui  /  pii>i 
* ^aiiik/ooJiii  'iji8oi|((0  jilJ  ao  bobfiiiol  ,,  j  jI~M  oiiJ  ^I;gnihi090fi  cJoqoi  *  ^  "^ 

'  &lip(8l)MtHlteitey  ittlftBJBn  Jaiisa6(>arili€»  ibolKi^»¥cB9«Aii^  sbk« 
*Jj9nL^dU)|ogi'«a]iffindbMi  ahlliaat)^liqdbiiAialn(d0aKiafq>oJMBilp 
'ibiakito  WM  ^nteit)Bit3EtwoiriiitMij^n>t'fH!f''M»'^  !)Tllfl6|lr^pflMitsMi' 
^  jM^M^qf  ftt&otti0li]]^aiijE|»tiMltedgi^  bonpriBjiiiiohiifeilipik'/- 
'  jw— liihllnf  tabligd^ab£lMliiDfiiq(iif hflialip^llMnidbes  ' 

<  JKiuo]^lulBH)jiMck{lcoiHpaif9kjlkifa«9d^  of' 
*i<wk|i^ijtfaByodlaJf9tolpfl'tn^                                        fikig- 
*^^— di  (^-B^jKduikpbafBqfewimiwitfidlk  <}kiU«itbii)d  tb^iqfkots'jdki- 

<  micile  and  place  of  busin^s^  badbifUfc  ^dsideusiiof  difilf -cilber* 
<qlait0«iif(l|[rad  bdt«HBfl[^ki>ihyiyd<i6hariiwdJjaplbi)baAgh>ibe^d6tt8  ^^/^i 
<4toitfiaJ6yfifti|d<orfl^iiwi^Alwt<|teiw                             pre-' 

<  scription  in  any  shorter  perioArJiUialncfo^jB'^eanri  diididM  .tbk  ia* 
'had^ldanad,  baittdaiKbrdR^r^iMq^  UDdtystaods,  oftoi^^kni^grotoRdy 
^-^feiai*to^^>ianlijn|<wff^lihilt iaa  latftoBngtkb^ltreditpriba^  for^Mtr 

^abli  tf  ibcteUrrfbaabrwbiABiiafiuAabiferibii  itUel  b{tp6rjlniiy^  aaaf-^ 
<ifinriKd(Wii|l«a(/or>ly  |batpanyi<ibbt{dib  aeattnbfiianipiil^<ta]ivliidi« 
<<^i4aUa|^twrid  iipanii4^io«nKodintb&nvl(biil<phiiaolna>li»ifiii^ 

<  arises,  are  entitled  to  foaiidtonothefiBlatiite  biiiifinj%dilani)iiiUnn' 
^•qcd)snMdKitioim'CribMiaUlfbtilthd'^^b'tif'u-'l»  nuiU  aio:a  yj  tl  ^ 
Ytl4a|Up(eiulehV4eitfeliBd*j»«ther  isiiye^iooaiiiiiitbiBi^estfftafll-' 
*^^7tfa>to*fai8vp0i^bsitiOto^it  ataaisoMMI^  UnlBay^iilk^lmc^fjMihg* 
« «DUiar£eoMi8b>iaiirpf  ebphrttieiWpi  Xby'ifliidhfllQobitlR  i^^;httmdd* 
<-liabililie89of 'tbeiimenbefa  laf  a«Sc6€bisb)  compahyftaafl^iib  affpftiJ^y 
<ifi»!kidiyi<biafl^rlDkiiaw  l{a(bueihfi^aa)adMlpaiiyud0li|»  tiikiqobJiif 
<^*rUaidd  liaali^eti'dfade  o{idisUh»iic«n|iMijo1taalipabiiiaaM«0diF 

^orions^  O0tibqfaig|>priiaarilyidebiiaiii|f  tte  OM^iifaiyUraAitbiip  half 
^iKable  only  sabtiriiafie,;  and4ipii«liirfviiob'p«loi€^(fUMiiR«b]^*'^i* 
41&ihfe'  ofitha*  prapet  dicbt6P^4ihcbiBfgiyI^i4udUigatioif.h'*n 
tammptioiH  cbeMfor^  ionoirbiiMilithe^{ad>|b«iiikii>(ofiItbaWf«ttdertf 
«>ia  whdllyjiested^  vizJCbatdieaEii^db^ttdU^diiiH  addijbiar/lwliaiil 
**iie  miglitlilive  ao^aobtelleotuifoifsiDi  y^^assidkhialJhiinattiBijsrb^ 
{(dbtkln^^  is»*eoels^ilf  ca0fii{ltfditfyvAe>«idabliili»AffriiMi))I^o&  W 
*  iiow*jfbfahied<tb,(iin4<^^'^ntbdhkHpriaift  Mb.;  Piioiiiitrmil  « 

''^»lf  ib^gHieiabpriwri(lie)findf>tBl^  Wtfrt^  viloaimd^tttedi  iiboda 
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DECISIONS  OF  THE 


N<klK 


WSvam^USSi.  ^'company  ooald  g^t  rid  of  oUigations  confewediy  subaisdiig  kitker 


vJm  im 


*  proper  domicile, — if  diey  could  only  show  that  oae  of  th^r  put- 


Note. 


iSUMdraf^  ^    ^  nera  had  resided  in  another  country  till  he  could  no  longer  be 
sSiH^iiPj^t.  « sued  on  them  according  to  its  law,  it  is  not  easy  to  see  why  i 
'  5€0ttt«&  creditor  of  the  defenders,  who  had  never  heard  or  dreaned 

*  of  the  statute  of  limitations,  might  not  be  met  with  that  defence, 
^  npon  suing  them,  after  six  years,  in  Scotland,  the  cocniBon  foraa 

*  of  both  parties.  The  fact  of  his  being  Scottish  would  be  noob- 
^  stacle  to  his  suing  the  individual  partner  (if  otherwise  suable)  ii 

*  his  English  residence;  and  if  it  is  to  be  Jield  tliat  all^reesone 
^Nagainst  the  company  is  lost  by  omitting  to  sue  sudi  a  partner,  ftr 
<  six  years,  the  most  important  rights  of  creditors  might  be  ferfeitd 

*  by  the  operation  of  a  foreign  hw,  of  which  i  neither  they  nor  tMr 
'  proper  debtors  had  any  occasion  to  be  cogfaisant'  < 


Puniuer*ft 
Fleas. 


Defender's 


'  Johnston  reclaimed^  when  cases  were  ordered. 

The  pvtTBueTpkaded'-^l.  That,  looking  to  the  whole  of  theantho- 
rities,  and  also  to  the  principle  of  the  defence^  the  plea  of  the  slurts 
prescripdcm  or  limitation  &ils  to  be  determined  in  genend  by^ 
law  of  the  country  where  the  action  is  raised.     Whatever  piopeilf 
relates  to  the  constitution  of  the  contract  must  be  regulated  bylk 
lex  loci  contractus ;  but  what  relates  to  the  remedy  only  is  to  be 
decided  by  the  law  of  the  place  where  the  suit  is  established.   :6ec 
Huber  de  Conflict.  Leg.  1.  i.  t.  iii ;  1  Bijulimois^  ddO;   Vo€i^  L.4i 
t.  3.  $  10,  12;  Siory  on  the  Conjhci  of  Lam^  482;  Ertk  iii.  I 
4S;  Kame^  Princ.  ofEq.  b.  iii.  c.  8»  §  6;  Renton's  Trusteei,  M 
July  1 755,  Mor.  45 1 6 ;  McNeil,  2d  Maseh  1 76 1 ,  Jh&r»  4M  7;  Km- 
dall,  13th  July  1768,  Mor.  4520 ;  Ker  v.  Earl  of  Home,  20tii  Fek 
1771^  Mor.  4522;  Barretts  Eari  of 'Hoae^  4th  Feb*  1772^  Mti' 
4524;  and  Lipnrann^o.  Don,  20th  Ja».'1886r' reversed  in-Hsov 
of  Lords,  26th  May  1637.    2.  Here  the  iex  fori  and  Jez  doaicflii 
•are  the  same.     The  Leith  Baniung 'Company  being  the  pr9per 
debtors  or  parties- bound  in  restitution  tor/ the  pursuer^  in  so  &r  si 
they  can  have  a  domicile,  it  is,  and- has  always^been^in  Scotland;  m 
that  if  the  law  of  the  domicile  of  the  debtor,  (as  has  been  soipedsief 
matntaiined,)  is  either  to  be  adopted  as'theregula  regolans  in  lac^ 
questions,  or  even  held  as  corroborating  the  rule  which  elects  thoUi 
forij  it  is  decisive  here ;  and  the  more,  that  tbene  is  no  spocifio^kftf 
solutionis,  in  which  case  the  domicile  of  the  debtor  .has  beentbeU 
as^'the  place  of  payment,  being  that  where-  alone '^yment  can  k 
effectually  demanded;  Gibson  v^  Stewart,'2d  Maroh  <1831. 

The  defender  pleaded— \.  That  the  English  statute  of  lindtato^ 
was  applicable  in  this  particular  case,  because  (he  plaoe  wheietke 
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traosaetion  took  place  was  England, — thepattiMtAtthBtjaa^aBftion  daauMils^p. 


i.  Tl.'l  *■> 


then  resident  in  £ngland,^«^the  alleged  obligatiea^ensiml^  tiiB)«rea^ 

tion  of  an  English  statute,  and  the  parties  had'  tm^bHet^uak  kijaoy  Mwj^f^  n, 

part  of  their  dealings  to  any  fornm,  otlier.tfaa]»iaiti'£ogUsh'jOBe.  .w'^??^tiR^ 

See  King  v.  Walker,  Sir  W.  Bkuskdamfs^  BipaeXUd^oQidAw^  t.  Vefe^^f^n 

Oordom  Nor.  1740,  Afer.  4610;  Lovat  v.  hatdiFmlum^  SdtSee.  ^^^ 

1742,  Ebh.  Pme.  No.  24 ;  Cathcart  t;.  Middleton^ifilt^djbc^9t4^; 

Renton's  Trustees  v.  Baillie,  7th  July  17S6,(  Mm'iM^eitoE^tt 

V.   Gonrlay,  14th  Feb.  1767»  Mor.  4d«9 ;  ^lUdnaanilaMklolPaary, 

^Mth  May  1827$  £nJL  lii.  4.  7;  QtibttoAihiiMiiMj^AhUtey 

Mar.  4446 ;  Balbhriiie,  2d  Feb.  16a8»  Bid.  ^liyin^^WmuBff^f^ 

7th  Feb.  1684,  Jtfor.  4447  ;  Cbatto  v.  Ord,  IQlbJattjaMi^^itif.'; 

M'Morland  v.  Mehrille,  2eth  Jime  1666^  ikV&  ;'.4ai3fiicp>  Jdhnaion 

and  Son,  8th  June  1880;  Gordon,  Nor.  ISidr^aftft/^fibqlaipes 

Gray  v.  Duke  of  Hamilton,  22d  and  81st  July  1708,  1  Mobertttan^ 

Jipp*  Ca.  p.  2.    2.  That  supposing  it  were  tOibaibdd  tksiitiieUaw 

of  the  place  of  contract  were  inapplicable,  still  thevstatuSsif  fcUiiDiita- 

tions  would  be  available,  because  the  party,  SooQtjyiBdiqj^taihiGhn 

.the  transaction  was  completed,  and  from  wh«seibti(tliB)isifKgaiM|i 

la  sasd  to  springs  was  resident  and  domiksiied  in  ■Baglaiid^i  fcto  nwwte 

than  the  full  period  of  six  years  after  the  daterot*ll»!tsaiisacdoa» 

and  there  existed  a  complete  valentia  agendi  againstihitt  land  ytUe 

bank  in  the  English  forum.    See  Mills,  in  Housil  ofljLatdiy'd.  JIT. 

€Md  S.  218.    8.  That  it  is  an  unsound  prindpleita^ apply )the<  hnr 

of  the  country  in  which  a  case  may  chance  to  be  tr^itqsuquestiati 

4»f  prescription  irrespective  of  the  law  of  the  place  >tf  osotiiAct^  iflid 

tycher  considerations.    The  true  meaning  of  the  authoillCiCfl  sdHtd 

on  by  the  pursuer  as  supporting  such  a  principle,  (aslpettellyittet 

of  Lipmann  d.  Don,  in  the  House  of  Lords,)  is  o(ftie6iired)t6  b4,;tblit 

it  is  merely  in  the  regulations  of  Court  and  the  foMsiof  fmicoBS^'atd 

in  the  oMMle  and  manner  of  executing  j«%meni^  Aitr  thridalii^^f 

die  fernm,  ubi  lis  agitor,  must  be  observed ;  butSn  maSlais|^ngklo 

the  ending  of  suits,  as  where  parties  plted  thcfeffaotiof^fontlftn 

statutes  as  affecting  the. subsistence  of  the  dain^  SkaffanaiDf  jibe 

pfaice  of  contract,  or  of  the  thing  at  stake,  or  of  paymcoit^  jb  t#  jni}^. 

See  Parde$u$j  ed.  1822,  vol.  v.  p.  245,  229,  and'287»;  BwJkmlkiii. 

449,  Lb  2.  c.  2.ob.  28 ;  Dallevalle  v.  York-Baildhigs  rCqa^itoyiifin 

House  of  Lords,  12th  March  1788;  York-BuildiBf|s  €Qiiipapyi)V. 

Cheswell,  14th  Feb.  1792,  Mor.  4528;  and  ;jaufciiii|«i/7»ii«A»4. 

That  the  present  action,  being  truly  an  action  touchingotUq  pdssM- 

sion  of  moveables,  did  not  fall  under  the  laws  applicaUe  ^^mHtaal 

contract     See  1  Foef,  iv.  2.  29. 

The  Court,  on  29th  May  1888»  directed  « the  paftSca1p|lay(ithe 
^  cases  and  reclaiming  note  before  the  \jori»  of  the  First  Division 
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16  June  1839.  and  the  permanent  Lords  Ordinary,  for  dieir  opinion  in  viitiigi 
^  Whether  or  not  the  interlocotor  of  the  Lord  Ordinary  ccmfUad 
*  of  ought  to  be  adhered  to  ?  ^ 


Famf.ftnd 
M aivcU^ury  v. 


•  ) 


Opinion  oC 

Congulted 

Judges* 


The.  following  opinions  were  returned  : 

Lord  President. — >The  only  qaejBtion  put  to  ns  by  tb^  interloeator 
of  the  Second  Division  is,  <  Whether  or  not  the  interloeuiarsffla 
^  Lord  Ordinary  complained  of  oi^it  to  be  adhered  to  ?  Aiiimt 
are  of  opinion  that  it  ought  to  be  adhered  to ;  and  as  our  reiMM 
for  jBO  thinking  coinjcide  wiUr,  and  Are  fully  «nd  ably  atated  in  Ae 
note  appended  by  the  Lord  Ordinary  to:  his  interloeutor,  wsjUU 
it  unnecessary  to  say  more»    .  :  *       -r  ...      ,    .^c' 

We  observe  >  that  some  arguments  and  pleas  are  «tatsdbyte 
bank  iu  their  papers;  but  as  the  Lord  Ordinary'js  inCerloeDtol^A 
not  founded  on  tbem^  nor  in  any  way  refers  to'lJiemy  we  Ihiakk 
would  be  improper,  as.  well  as  unnecessary,  to  give  any  i^Mnisais 
those  points. 

,.  Lord  Cuninghamef  ad/iired  to  hy  Lprd  Giflm^*— I  certainly  Ml 
not  prepared  to  differ  from  the  Lord  Ordinary  id  the  prfpsentoscc 
On  the  contrary,  Biufatx&nf^  the  faets  to  stand  as  his  Lordship  dsoi 
J  apprehend  that  the  finding  in  the  interlocutor  under  review  wotlt 
be  ineoatestable.  ^  If  the  Leith  Bank,  •  or  their  manager  at  Cariiili 
representing  them,  were  to  be  viewed  in  this  question  soldysss 
Scotch  party,^-^amenahle.betwee»  1826  and  tliedirte'of  ihisseliis 
Only  to  a  Scotch  court,-  *^  th3eh  it  seems  clear,  thaH^^ke*  statute  ^f 
limitations  could  not  be  applied  to  the  case ;  an^  1  am.not  aM^ 
of  any  prescription  iu  our  law  that  cottld>be  plesKied  ag^isst  Ar 
action,.  .  .     ,  -     -    '^ 

But  looking  to  the  able  and  elaborate  argument  prepared  for  tfe 
parties  since  the  cause  was  before  the  Lord  Orxlinary,  I  have  son^ 
hesitation,  under,  the  allegations  set  forth  on  this  record,  in  boU* 
ing,  without  farther  .inquiry,,  that  the  Leitk  Bank  i»  to  beskved^ 
in  this  question  purely  as  a  Scotch  conipanyf  and  diat  they  4ottU 
not  have  been  sued  with  effect  in  England,  between  I826«nd  1^ 
for  the  goods,  or  their  value,  now  in  dispute. 

In  the^r^^  place,  as  to  the  fact,  it  is  set  forth,  in  the  case  faM 
before  Mr  Pemberton,  that  the  Leith  Bank^  ^  during  the  ycsii 
^1825  and  1826,  tarried  on  btuinesi  in  England  to  a  cOnsideisUe' 
f  extent,  at  the  office  in  Carlhkf  through  Mr  Scot  as  the  agfsiit' 
The  same  statement  is  made  explicitly  by  the  parsner  himself  in 
his  condescendence,  (Art.  2.) ;  and  it  b  moreover  averred,  (defeii<^ 
er's  statement,  9,)  that  Scot  *  was  resident  in  England  at  tke 

*  time  that  the  aforesaid  transaction  was  entered  intOi  and  has  M* 

*  tinued  to  reside  there  ever  since  1829/     The  pursuer  ako  state) 
(Art.  2,)  that  Scot  was  ^ partner  of  the  company. 


J 
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.  •  *  Jn  the  neati  place,  it  k  expretdy  stated^  that  the  law  and  practtee  13  Jtiiwr  Idsa' 
Df  £iiglaad,  in  qoestiona  of  this  nature,  are  snob,  that  if  even  one  ""^^V  "■ ' 
member  of  a  copartnery,  liable  for  a  claim  subject  to  the  statute  of  MimSifBfy  r-^ 
limitations,  be  resident  in  England,  it  entitles  all  the  socii  to  plead  JoUni«Mi^<&o^ 
the  statute  when  afterwards. saed,  ivease  no  suit  has  'been  raised  opuiion  of 
witWn  the  six  years  against  the  party  who  was  thus  subject  to  the  Conkulnid-  (^ 
jurisdiction  of  the  English  courts.  ^""^^  ]     , 

-  la  this  state  of  the  averments  of  partbs,  it  humbly  appears  to 
jlie,.that  it  would  both  be  more  satbfiMtory  for  the  Court,  and  per- 
hmps  ultimately  more  expedient  and  safe^  for  the  parties,  to  have 
liMSi  the  state  of  the  h/fstf  and.  of  the  law  on  the  points  thus  raised, 
■oteewhat  more  clearly  ascertained  than  they  yet  are.     For  if  it  turn 
oill  thife  the defendersfor* m series o£ years  did  business  in  England, 
tjbat  they  had  a  place  of  business  there,  .though  hired  -by  their  agent; 
ebd  that  they  could  have  been  sued  by  judgment  taken  against  their 
fmrtof&t  and  agent,  or  by  process  served/ on  him  at  the  date  of 
Farrar's  bankruptcy,  then  it  humbly  appears  to  me,  that  theetatute 
af 'limitations.  If  pleadable  by^the  defenders  when  sued  in  England, 
PHiat  be  equally  available  to-  Ihem  nowv  when  sued  in  Scotlfmd* 
^ .  In  what  form,  or  to  what  extent,  the  Leith  Bank,'  doing  business 
fai  premises  qpened  at  Carlisle,  could  have  been  sued  in  an  English 
aearti  I  do  ttOt;fiad  myself  qualified  to  determine.    But  it  is  ob* 
vjetts»  from  the  mere  statement  of  the  case,  that  a  question  of  rery 
gaaat  and  e^itensiTe.  importance  in  practice  arises  here.    The  comr 
Huiraia)  iatereparae  and  transactions  between  England  and  Scotland 
ara, it  is  snppai^i^.daily  iooreasiag ;  and  while  die  banks  and  greater 
ealablishments^.suchas  insaranee  companies  and*  others  requiring 
large  capital,  are  daily  establishing  branches  in  Scotland,  Scotch  aa- 
eoeiatiens'of  a  ^milar  nature  are^also  Jextending  their  branches  iato 
Eaglaod.  .  In  such  eases,- it  aeems  essential  to  the  due  prosecotioa 
aid  prosperity  of  trade,  that  the  Iransaetions  of  each-  branch  shoald 
be*vttled  by  the  hiw  of  the  country  where  they  are  entered  into^  and 
lte(ithe  eopartaesies  diouM  be  held  amenable;  through  their  agent 
i^  loAerwise,  to  the  courts,  of  the  c6untry  in  which  they  have  opened* 
shop  and  carried  on  trade.    Accordingly,  this  Court  has  nerer  had 
HQy;  diffieul^  in  finding,  that  an  En^ish  Insurance  Company  trad- 
iagia  Scotland  was  liable  to  be  cited  before  this  Court,  (by  service 
against  them  at  their  known  counting-houses,)  in  respect  of  the 
tmnsacdoBB  o£  their  agents ;  and  there  have  been  innumerable  in- 
alances4»f  bankers  carrying  on  business  to  a  great  extent  both  in 
England  and'  Scotland,  (such  as  Messrs  Stein  and  Mr  Maberly,) 
arho  were  daily  cited  to  the  Scotch  courts,  for  transactions  carried 
an  in  their  Scotch  offices.     Of  course,  it  is  supposed  that  it  must  be 
equally  competent  to  sue  Scotch  companies,  by  process  against  their 
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IdifuM'IbjM.  i^€»il$'*ftibAg«r'or  partner,  in  England,  in  respect  of  the  tnuMw- 
^^^^^A  tS»fMr*ef»'thWil8feWre#-or  their  manager  in  that  country.  Bat  as  to 
ji^l^^i^^:  th^  i$^i§JMil^f8)P<rf*  tbi^  and  aa  to  the  form  of  proceeding  in  soek 
MaA^^]  Mbe«{ciieiftp)(«iM'«6^tne  that  the  Court  requires  proper  advice  £m 
Oi^iiim'Bf  !<)  coafti^llaMiM  itii«h6  English  hiw. 

ConfefllW  •  ^>  -^iJDi  ll^^plp^llon  that  it  was  competent  for  the  present  ponser 

JudgesTA' '"    tb4itt¥^il(ft<llhWliei«h  Bankin  England,  and  taken  judgment  agaiBic 

them  availably  between  1826  and  1888,  I  should  humbly  be  d 

(^tifti»lik>llf^>sllkktute  of  limitations  would  now  effectmdiy  pmtect 

Wi  Ac^nd^Hi  ^tost  f be  present  claim. 

''^9M^K^,  i^^nr'sfiotid  it  turn  out  that  the  managing  partner  alose 
Was  rMdt^MnvitMn^'  and  subject  to  English  jurisdiction,  and  tkit 
tflt^^QMr  (MtrHKV^,' as  absent,  could  not  have  been  competently  ned 
d\Mi^^Mp;^ANi'4n  qtf«stlon  in  an  English  court,  I  should  tUsk 
ft>tf^rai)l(l<(b<kbow  how  far,  under  the  law  of  Eogtand,  the  othtf 
]^y^iir6rfif'lKillld'<be  released,  or  remain  still  subject  to  sueh  a  diia 
M^UI'i^i^nllfjirtfaey  now  returned  to,  and  were  sued  in  Eogias^ 
tfitd^i'll^^tJCftrte  of  limitations  had  been  allowed  to  ran  agsinl 
iti^^iiV^fiMMT  resident  there  during  the  years  of  limitafisB? 
ff^^f  dodfPiiotM  so-made  liable  in  England^  I  should  thiakit 
i4#/'fodMEiinfeiH  Md  unjust  indeed  t6  subject  them  to  a  aaore  ei« 
f^tfffir^iMi6^iiiiid«riilg  responsibility  hi  Scotland,  than  they  «mM 
be  Hable  to  in  the  forum  of  the  parties  who  entered  into  the  tm»> 

mtmJ-  -•';*  -'-".- 

'MRM^  %ftbiilllibM' it  to  be  a  general  rule  admitdng  of  fewei* 
i<f^flbi^,;RMir>k«datmbeiot^ 

^f-^e,^(i^  ^^MrtiT'wise,  in  the  country  where  it  has  been  amiraetiii 
it^ekMdfb^  v^^tived  or  sued  for  afterwards  in  any  other  comrtry. 
fd'^AMi^oPtye  caIrM  whidi  have  hitherto  occurred  analogous  to  tb 
priHiM'^tte^hM  been  no  room  for  this  plea ;  for  when  a  debt  to 
V^^1ilbtf^M^4h  England,  or  elsewhere,  and  when  the  debttr 
lMfei^Hli^»llMvDi  'tte  country  where  he  has  contracted,  the  fiDits- 
4Eidb<MtiiMlifib€ld'by  any  statute  peculiar  <o  the  place  of  contnu^ 
mStk  ttPflellkhtlite  tf  limitations,  becomes  inapplicable,  and  the  debt 
<^QMtirt^'ft<l6iAytti  '  But  the  case,  as  I  conc^ive^  is  entirely  dilie- 
i4tt«,<if  tb^'Miittli'  from  the  residence  of  the  whole,  or  of  any  of  tbe 
$«lihV4M(|iiiM^^t9tMto  the  jurisdiction  of  the  contract,  has  been  so- 
tt^Ml^^&eHe^fMbp  the  commencement  of  the  debt  downwards,  anJ 
im^  iR4^  •'1<ei^Ai'*f^riod,  heen  exHngfihhed  by  that  hiw.  In  tbac 
tMii  %  iippifith'^'ttite  impossible  to  mainbin  an  action  of  recoverf 
fi^liiitj6it^V  M)H^dt8  in  any  other  country,  to  enforce  a  debtbdd 
as'dfilbhArgefl^<)y  ritf  longer  actionable  to  any  effect  in  loco  ceottsctsi. 
in  ifte  c«8€l  dfSfalMh  V.  Buchanan,  (1  Easiy  p.  6,)  it  was  feosdbf 
th^i  Odtikit '^"King's  Bench,  in  Lord  Kenyon'a  time,  that  wiie* 
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goodft  woe  famiiliiHil  by  an  Engliik  oonpsny  to  a  merchant  in  I9;sh^)^. 
Bf aiybnd,  a  discbarge  of  the  debtor  in  America  did  not  discbarge    ^iffy^^ 
tkft  debt  when  sued  for  in  England.     And  by  the  same  rule,  a  dis^  S^!!![4^u^.>^ 
charge  of  such  a  debt  in  England,  whether  yolantary  or  by  tbe  M'^^^^fk^ 
operation  of  tbe  law,  granted  either  to  a  company  or  to  their  con*  opjnianpC.n 
tracting  ag^nt  and  partner  in  England,  would  be  effectual  as  a  dis-  CoimuH^dp,  • 
ehaige  of  the  debt  all  the  world  over,  to  all  who  were  previously      ^^'^  - 
jointly  liable  for  the  debt* 

If-  die  law  of  England  stand,  however,  as  the  defenders  allege, 

the  present  is  truly  a  case  of  discharge ;  and  it  is  obvious,  that  the 

distinction  between  the  English  hiw  of  limitation,  and  the  Scotch 

law  of  prescription,  enters  very  materially  into  the  question.     In 

Sootbind,  there  is  notoriously  no  statutory  limitation  of  any  debt 

short  of  forty  years.    The  claim  conlinttes,  and  the  prescription 

stpplies.only  to  the  mode  ot proof;  while  in  England,  the  limitation 

gees  to  the  abeolote  extinction  of  the  debt,  on  the  elapse  of  the 

etatotory  years,  if  the  debtors,  or  any  of  them,  reside  during^hat 

period  within  the  English  territory.    It  seems  very  difficult  to 

cenemve,  that  a  contract  or  liability  originally  incurred  in  England, 

tiioegh  by  a  Scotsman,  carrying  on  business  there,  if  cot  off  and  eMf    » 

tingnished  for  ever  in  England  from  the  residence  of  any  of  the  ob? 

ligants,  these  can  nevertheless  be  confidently  demanded  and  made 

the  subject  of  action  in  any  other  country; 

Nor  am  I  aware  that  the  rule  which  ought  to  govern  the  decision 
of  thia  case  is  at  i&ll  affected  by  the  consideration  that  the  pursuer 
la  said  to  be  now  seeking  redress  and  recovery  of  payment  frojn  de- 
fenders, who  all  along  had  a  domicile  in  Scotland,  where  they  might 
have  been  sued  as  easily  as  their  agent  and  partner,  said  to  have 
been  resident  in  England,  could  have  been  sued.  The  character 
and  quality  of  the  claim  must  be  viewed  in  peculiar  reference  to 
the  English  law,  under  which  alone  it  arose ;  as  it  not  only  related 
to  a  transaction  tii  England^  but,  adoording  to  Scotch  law,  there  was 
no  illegality  in  the  agreement  on  which  alone  the  action  is  founded. 
The  illustradon  also  put,  that  the  defenders  are  in  the  same  case 
as  Scotch  parties  who  had  furtively  seized  an  Englishman's  goods, 
and  fled  aclroas  the  border  with  them,  appears  to  me  totally  inappli- 
cable; for  surely,  in  the  most  unfavourable  view  of  the  case  for  the 
defenders,  they  bad  the  consent  of  the  bankrupt  Faritur,  then  their 
customer,  to  the  transaction.  As  between  them,  at  least,  there  was 
a  contract,  or  quasi  contract,  in  reference  to  which  fiur  effect  must 
be  given  to  the  lex  contractus.  If  the  case,  indeed,  were  viewed  as 
one  of  dditt^  actual  or  implied,  the  action  on  its  very  fiice  would 
not  be  maintainable  in  Scothind,  as  the  defenders  would  be  entitled 
to  meet  it  with  the  common  plea,  that,  in  pari  delicto,  a  party  ha-  j 


HMO  <DiXH3iOV8  9¥'^KE  JMM. 


FallMM«aH 


«•**  %>HiMi|hiiBi»fa  lb  MMiMibfi  itoi— ri«<,Mb 


Ot<oii'M#fO  tMdniMiyflMltev^iittMMns  tinsitU  mU^ib^*  ^b9Tt9Vs  vadfiA  ipM 

tfa«iiitiilMiKlA«y>740riiibtti^       tlfemyplicitoii  ii  i  iJwIiMiirfg 
liiBiMaftd(i(rj|lMiprp«ifC  wuinnirtdblfh^yMiyirf  wll  ^Jihiiy* 

Iirt||0^s)ail<i9iijui7o  9(ti  vd  ,brifij<ii9biiif  I  m  «b9iiicn99M  iiii  Wi 

with  the  Lord  Ordinary Ifr/itoqpttMprfi^hiitallteflBa^ 
iiflitiliiteii  djttsfiMOiaflhkd  rw  ddfMKg>diyiiwti4hujbt><wa  «Bk 
9lid<viMi'4iihtf|€ta|  kib  ii»tii«dfc  awT|fff«ilil<i»bdMiptittyiaigi<<i 
Mpp«vtll>l<itH[<ii({dn9  tfipei[mloiB|nioite  fwafctiti^amitetiy  ibW 

biy  ae  aifbintot)  li^Aienei»h><ttiaiiBgditopii—  liiihiliinUma 

Odii«n»MimMrv«(  tiic^defoiAe^/f  ibmoi^  hm4metiuB(j/^mmM 

•«fil|tiiiCh4«iiiilo\90ipMptayiiidBida>)ldi^ai^^         iajD  riaajldmi 

an^«ot  y^at^ity  iad<Jiy<lll^iM<a»i^aaatiaBftiiii(gw  ig|flp|)<M<yi 

dtaMiBte  MiiAldcfing  ihto  iratloaa<|iigllniphtii  iUkMiiinMi^iMiM 

dritiMilMpivioluifoiri>pigii4aAc<haptttoaiJwiwi^ 
lwra»kipn9dUipDtedlJ»ilflqMMK»«m9di(iiatftifaB  pentiiiiilMdiM 
wliedlef  ^eWf  rg«9iei«i^ilh»t«q  ba(ibhbtlijNWM»a>fciAi#itti>ulu»hyil<l 
avnilMiiidaiMritongfaaiviiietff^^  JUtiifaii^yifa^hioaoa  itaiii* 

far>iW|iUrili^^itlwat  dMi^ilty^ttbe^iipiaatiMiqiii^iftM^  ^M 
ko^hgikt^lltf  fclftawMnkaa  aiitUb  ca0t)£aiji|i«id>«a|^nMiiaaP 
tMai'ilaUiimisfiaditlwtaBt)  idfclt^giwwiaiiies  ^gndi  diaa^  zU^ 
dbsdimtaivakiaiMiwltliM;  (lhatfidbtilaMMko|ai^t«flfMla  ^aaihy 
•ity  of  investigating  and  determining  many  of  the  Yer^MttioA^fltf 
tiaidi«iiinftBttratraj(p«lr4a0theeif]pl^aM9gi|.  edi  ^M  oeao  s  nr  M 
.ijqbUJate]«iBivil>ioogli»/fl||yBb^  iioithidh«|tM^9ebaip«f^ 
oalWiMiofUidpidDediijbi  ofrtbddin]hiiagp«)ii(i»flviitaadiealic^ 
TGtf6r>iV\i  cap.  «7.iViaJiaU»aDiib|M«;r^aMii«feai»i>a^ 
htoihreniofmdilcd  ila>^othMM'i«l  tiie  toTjfiriAinigildo  TheHioAi^ 
IV  laid  da  tbetakpgatim»  tfaiN;,<(iiPtM  jttd  MttyntiMfaaiA  aaarpur 


M^  las:  COURT  OF  SKSSION/  IMl 


did,  tfcmgi  ife  imtravnliiiCf  of  their  ageftt»  AaMkMi^u^^^mmiaaB. 
tnm  Th  Willi  Hobtoa  at  CwBila  a  qaaittilji  af  faadaf^wlMi    "^^  ▼■-' 

lakaa  ta  SoatluMi,  ttMfa  tobittirf^b^KVita^  SmSJ^ 


aa  tadbca  llMt  balaBca  doa  iky  Hahaon  t»  thfii  tai^naqlt?^  ABfcq<iM^>4ii. 

fctthai  arattedy  tiMittke  bafaunca  arase  Iraoi  ailiiifaaiiiiMdia  o^kSm^o 

hy  tiift  ■■■ipaBy  ta  Hol^aan,  through  Soot»  to  nataai^pf^lllQilEfikh  CdoMMho) 

Btok,«f  which  tha  kraa  in  Ebgfauid  vas  {mhifaitad  H^MtoMlm  *''^S'^^*''^' 

mm  ecpaiaaiaa  af  the  aetian  m,  that  aa  these  geedt-.wlMtartthigal| 

by  the  eoaBpatty,  ar  obtained  oa  the  pretaf9e«>of»aDlMhi«rik 

.they  hsew  to  be  illegal,  they  are  booad  to  Maiaiallhiipaiaa«r 

and  it  b  aieertaiaed»  as  I  understand,  by  the  opimaii  larfy lEa^isM 

agaoaaly  that  that  conchision  is  well  founded,  aocoidia||\4ih  Ihailaw 

«f  JBt^^had,  where  the  goods  were  delivered.    •    <  m  t.i.t  o«^)  dJiw- 

,v    The  fret  ofasernition  to  be  made  on  the  aetian.  is|}>tha4rili]M4 

a^MiWvalve  a  question  of  eontraet  at  alU  in  the  proper.  laraaKtEk&A^ 

tan^  and  therefore  does  not  require  any  niee  aerotiaqffjofcibeaqil^i* 

IpSMaaa  apceufaitiaBa,  by  which  the  controlling  operaAidrdllAhanIek 

lnoi  lOabtiactnh  is  nuiiotained  on  the  part  of  the  defondi^  ottr^ 

wiien  a  pnrty  does  bind  himself  by  contract  to  pay  lOi)  pdafamMslDii 

dUBaak  enough  to  uaderstandi  upon  any  reasonable  piMKap^qnhovl 

Aa  obKgee  can  be  understood  to  contemplate  any<  tbiag)fliu|}|v^ 

is^^aad  perfonaanca»-«-and  how  any  implication  eai^iasila  al  tliia 

aanaant  to  the  exiMiefuMi  of  the  obligation  in  any  oihespay  JoiiAoa 

Madingiy,  whatever  oMiy  have  been  the*  rule  adopted  iinisdoMljDf«ibii 

aarKar.aaass  referred  to  by  the  pursuer,  the  propciiiiioi^  ilhaffitMi 

Isx  laci  Malraetns  most)  in  all  cases  and  ezciutiveiyiiifetcNiiaf  1  thit 

pariod<  of  pseacription  affecting  the  endurance  .of  tsaayiqpdnMihd;! 

debtatobiigataiMi,  b  utterly  irreconeHeable  with  thojliieriMietinBl 

ef  ebr.  aourls ;  and  waving  for  the  present  the  spefi^tin'ilkh»bw 

aftsr#aida  noticed^  and  taking  the  general  view  of  ihiaioiMi^«dS£enm 

of  a  Scottish  company  contracting  a  debt  or  obligation  In  Engiaash 

ihfough  didr  agent,  and  never  for  a  moment  itself.' siihpsqtedvi  by 

demieile  or  otherwise,  to  the  jurisdiction  of  the  £n|^iahiea«rt^»i(b 

should  think  the  attempt  to  enforce  the  English  law  m>C  yii<wJi|HiawJi 

open  the  supposed  implication,  of  the  extinction  of  attirJihadii^nal 

of  liz  years  forming  a  condition  of  the  transaction^-wwuhLUe^aow 

hdpelsss  to  require  any  formal  refutation  of  the  reasaningjatfii^bielb 

Ipfss  founded.  »  i ■«  »i^*vni  lo '^jh* 

'   Btttf  in  a  case  Kke  the  present,  the  reasoning  ;ia>iBa8iiilaiiUia0 

baesuM  the  obtigation  here  confessedly  was  not  the  aatiafflthei^r. 

ties,  bat' the  consequence  of  the  law.    The  obliglttiiiiptlihtollmliitt 

the  obligation  to  restore  that  which  was  taken  to.aaniitf|ab*fiite<(^ 

teatfe, — an  (»Uigation  which  is  perfectly  good  in^'laf«v)klt)whhrirf 

nev€r  ^p  be  assitm^d  to  have  been  in  the  contemptatioii  aft  HAeti 

VUL.  XIV.  3  u 


ams  taxt^mtmooT  i^WD  m  laA 


JSahMdSm  ^wttyeabMitiitiifcaq  gan<bl»arfhad>pqii>tfM|ii^9tlj|<lftiMtul>|nftitlili 

%^fi^V  Mleiia«iidddm(twiiUDeiMaJiq[iferf}Mi  i»»itlr<qMW|Hjip  ijhwAirt 
MnS^ie^  ^Db  alBaMa£>)mii«u^^tftataiU-«4httiMi^4>Hi9riMI  ll  IV4iMly'%9l»> 
oigXigpO  lHB^8offiw9taralniii^»f<Nm(iwik  «9aal«k»«3)s<^dp«t(Oii|4llKtiH|9#>« 

JudgHf'S  "    ji^i^natf  lheiiiMigki(|a«vbit9l(ili  Wto»BfaMfV»fco<«M* 

ment  derives  its  whole  apparent  foree  from  the  g^neralit^^Vlik 
gmmalaabi  xii  issthicsibsoiw  wMufcAm  tki»itotifltitmHatLktatlifi 
1iii—(iH|ii'iimriiiiiM[inliW  ^fkfmmttittsltnff  ^lteatittatfalfQftrfB^>9'H> 
allegatiodinfali^ipahdMifa^bthdt  IfcrfxtofJwhfUf  W^MUBlatiOlid* 
i^e|ifc)K8>taiiladvplOTBa(i»ab  Bn|r|aanli«6«i|MUitk9»4r  1jtai9f>4B» 

MkcU«gdi)i«ddaaarid4i»ttgtdindi«i>  dafcrdfajpHwimtiK  u^H^ 
Ai»4iitA\Ugtii»4i  hBq»fri^tfariii|iarqirfalfclw<fciwriii||ihiii  It  A 
in'i8MMftndiflb»4uda(niiii  )iBithfiaMkteaifitlMlliMd}a«iiMi(diMMt 

dl.i»biftdu«i^ltiNif  mnt  fat^Vk.  lU'd^ooMNpiipelhMisMk 
'jBogiMldiitrit^Cidimtetiofestfiaisthidi  sdinMtjMiiMnMi  «iMqlk 
•iMsqvlir  M0hiit»ii#io(t«  aimiB  t^«fatfai»^wMlii»BbTMi*tt»a«iteihitfti> 

jJU»R)ftiilWi;s^i^  te  aUigMlaMitouFMncgeatolPSd^fUMft  Ift 

^ij>«9i«fiplb«l«ia4  aHMfth«)dMfaM3i<kpaidBMyriadtifloiMWM{ 
«nilj«lf>fffaiiW>^  l§HBoiYrtKf4ti<in(a<9^  vdnatiyidiQBiilki* 
gUflg^laflb4i^«fe<i»iawitMia  9ifti|>pbMit<liEis*  jtfpMUeMsii  Mb*' 
iheiili^oKiWclidl  pptpbaitiMb*  iWi  ihHJiUifriUHljraAfKiiMeM- 
l^«4iWII«^0:iA4lldo«*Mi  «»ufidM>  ljtyriJiitinAitthAUIigiriy< 

-hna^ffiDbtoaUkgfilillwilGtlwitaibUgdliqfcslBaM^  l<9lM9AeiV» 
ldt!rtfr>  ^As^^lniitsiyidttiieidtt  A^uAH  Ifpitfaf  ^hiwiiskilW* 

itjffi4i««»^»«ii^  Ji  i«ri9«fa«i*ptwi^[HM%iI«hD3lbiyii^tf« 
purely  local  a  nature  as  to  evade  the  oogaisaoce  4tf4laa6aittlMibii*} 

^tefttgyq^^BP«tiagia»ai»pw»'^'«*Np»»»'<«'(i'*<  f'"''i  &*«i''^ 

^^iMeW  9fd»«imS«M<i«B«i»(Mal4dMiQk  iM^iat  «Iim»  ^mMF 
.ftl?iHb&MylfeUla§lP|^|s  iilitotHy&irttMwfatili— mwdi  <y>lriiK 


'f(l9t^^||M^9bMJd  no^i^ti^bmiBd  rftmolJ»'l^pe«aaf ak  jwbmb  n J  p^J^ST 

#ohre#ti|ntol<jlIi«foofi<pe^fiuiiiae9  ifaid  BBr)>e(n«ile«ole9an)o8^icrial  Ovi^imM^a 
<lle^9^9%o4e|i(fMlblgrftM  UperfctivavBJppli^ialHki^^df  'tli6iifiagliBl|  ^  ^  '' 

^t(ded*atiApolK4lietl(Jodti>,e  "pfdacfkutMOBj^Jby  UiefyBeiaboirdiiflit  wif  >r  ^ 

dvi9Ml«^#(k  (lbo(9tAM9ntai  V  Althal^t  hfe 

-Sil^^D  )im4)ifirin|^e|«d^icbitb  Mib(aA0f|e(;aol^ltIwcDbli||at9lH|^4tiMii 

.ns^tiJlU  BM9sfr«QkSiAin0Mfr)4iB<jQUigfrfiod^^ 

liriMiMl|«iWitev^g(ilUr.rB^tfaBJ^ad  •iidi^^rltt»fti«»p«M|l 
ffe4li9et>fffile9u7bfi)t  ^dnfrtbaftt-fioottfhiteribrfl  ag^Mvig^j^^ 
#1^  flwf  f}pbgtldA»go««kAi>tfa»jlB9hte  mi  ip«^iifgr/a:bfe£M^Ai% 
^titoM^jnHpteuD^  bA  fliBy/iAmbeie  srfm^id  ulib  l«lw44lMt<^e 

^tffcUNigriviidtDulKi  tB^ei«yipfiqU^iteF^aHp'  dwfy'MdnMlftm^ 
-gftoAi  wew.bta)iigbt  toiSobtfand^i'lliAie  Minr^wtb^9%ifmtf^^'& 

16  (ti<imii*i^^nbJ4.i>f<oaifetoyr^  dibi^«»  iMMto^dMid^v'tBWt^tliit&l 

^^nmpwAodofitet  sote&'flp  ftbdi«I^St^«ighfok>tii«if»fl^iKi9^^^')^M2^ 

dniQfllADMiUbt  br fiietenle4pith|^ii<Miail  talptortj^ii^tciliid^fti'fRfbf- 

jbiidtBdc^doiWfKri^elting9l  tU#i^  ^tbiB  wdtbii^'of ii»^''^edt,  ^Ifll^I 

t^^cMUiofffbodgili  ^glatalptwiui!h7il^fa»fl^  iil>«dbt9ttfia  BfFlfts 

-bfla^olfaeno<MiiMi0i-:t6adAnwiioff*ll^ 

-Ubj^oM^  ^  eveattiBipenpiiilt  HfttiM^P  di«  «iobto<]^tldM^lfi^i«, 

•qil^dsti  dBMH^uofirBt€0|ttttfft>ib«tf)<I^^ 

-ftwnil^eM  ^lteifa»xBg»bUfT«griD«»  himf^^^^'^TUI'liomaWm^ 

itaifed;n%u|aedft fo^nalij^ ttai^iomfc^  it  )$riab^fo¥  gHHii^ff  ^ibii 

3  u  2 


"^^l^dL^   WLy^TB^  tb^  record, Uoes  not  contain  any  one  avermeiit.  jpiUierdr 

^^^H^Mi^^^i)  ,Vpon;Vrtich,sucK  a  .pHbjin  be  r^te^^;  wjtK  tte  exc^p4»|, 
Opision^^^^<>^t^  sj^tement,  tW^  *  Afij  Sc<^^  a?y*  W  !?%^^Si*i5  ^'*''.*'?^ 

Consviteci''"'!  <  tk^it  tlier  aforesaid  transaction  wjbs  enteced  iiito,  atiq  lias  cobiinyM 
^u«g«. ,,  .  ,j<  to  reside,  there  «?er  since  1829.       Tnej^  is  no  aVerment  mim 

defenders^  tUe  Leith,  banking:  Company,  nad  either  a  ceaLor/con-. 

structiy^  doroicilQ  in  Ji.n£clann.     .  iliere  19  no;:  averment  tnattber 

lifl/  -  ■  '■■.•■      !     I'l'    ^i""'    ■.      ''  'Tjl''     i        'fA'f  ''lift.'*  a     3"''    '''Ji*      '    ' 

hadrfimds  in  England,  wliich  could  l^ave 'ocSen  attacned jii  Tirtne 

1  here  is  not  even  m  avenneot  tbat,Uiey  fiao  u 
d,  diinns:  any  part  of  tn^  period  svitom  whicn  m 

EDfi:lish  prescription  is  suppoHe4  tq  nave  run«   .Tbe  recbra,  toen, 


effectii :  a  power  not  merely  of  raisin?  an  actipn  in.  whicb  aefendteff 
may' formally  be  called,  but  one;  in  which  a  jnd&:meiit  mierottiare 


f.,the, country  , to  which,  the  defenders  ^yere  peraonBlly  anbj^ 
But  m>  such  cirjcumstanpes  are  here  even  averred.  XBere  i&DOti 
sin£:le,circumstance  stated,  upon  which  'tli^liiinsdfctioii  of  tKe,£of-. 
lish  courts,,  in  relatioti  to.a  ocotcn  nadin^  company,  can  be  fup- 
posed  td^  rest,  except  tnat  of  jScot  s  personal  residence  in  EoirliiiMi 
at. the  time, of  the. transaction,  0nd  since  the  year  1829,,De]nrtbref 


^  jp>Vace  ot  bu^iri^S)  apd'^tlic  resictencip  o{pll  jts  otker  bpr&eii,^ 
*,been  exclusively  in  ScptTand.' aiid  tljfbuirh'xhe  (Jel^t  fep'ofa  dpcnp- 

*  tioA  whica  would  not  there  have  ralIeiruhaeri>re6criptioQ,in  m 

*  shorter  p^rjod  than  forty  years ;  and  that  because,  in  cottseqpeQce 
of  t)ne  partner  rpsimn?  in  Kng:iaQd.,lie  miffhtjsue  not  6nTytw\ 
partner,  but  the  2§co 
Ifir  thfere  is  a  defept 


coi!j*rfT'6F'sfeissidN. 


bet  theire  existed  m  tie  courts  oT  \L,ng\axii  a  junsdiction  in  rya-  Johoston,jfee. 

on  to  a  company  donnalea  in  Scotland,  enablip?  tfaos^e  c6uft8  t6  oninion  of"'< 

jm'.T^  </.  ^-i^L  ri«  J-  ;i.  ^-i^-V-'V^  ''^J^^'  ii/'v^- -'-'^J  i'rtvijj   tMjOihjjyii  •J:P'"r.^'7.j'' • 
ronounce  a  ludgfoient,  .wnicu.iue  ocptcn  courts  are  bounds  on  tue  Consuficd 

rincipleaof  international  law,  to  recoguise,. is  one  which  the  tn*- 


any.  subjects  ei^er  the  coippany  ^s  ^  body,  or  toe  reipaining, 
artners^  to  tpe  jurisdiction,  of  the  EngliBb  Courtis.    *         ^        '^ 
Tnfe'case  qf  Milfs  (ii  W^.  ic  sJ  Jtim.iJ!hs€s^'p.  ^lIS,!  gives  no  eoun-' 

!nanc(e  to  such  a  prop6sition.     in  the  >im  piiqice,  the.flescription 

luj-j  i.iT^;.!;  iiiUi'uV  /oL  ;»^  .'ji^i  jiisi  •ouk>  A  ulw,  ru.iij,  jg  jni>iof/ 
iven  pf.it.m  the  defenders  pleadings,  of  an  ^iLnelisb  comiAn^ 

aoisgr  Qusiness  through  their  agent  m  UiasaowJ.,  does  not  apply  to 

r/].:r '■•     ft;  1    *.  :i      r,  .:      .ii. /r.i.  ,^       ,j  .•      .*  .j. '     .•     i*;;  rii*i^r\ijiri 
le, present:    for*  : as  has  been  already  mentioned,   there  is  tio. 


lid  could  not  raise  any  question  of,  the'  kind.     There  could  bi 
:9ere,no  doubt  of  tiie  jurisdiction ;.  h»  the  report  bears  tnat  arrSst- 
lents  lortsdictionis  fundandse  causa  had  been  used  :.  Apd,  but  foj; 

J  .ion  /[  -)■■    ;    \  ..iJ.  ./i:     ■;.  J  M"iil    Oil'  '"•V"i»J' 'T'lVJ'U  fi'u/?  (lll  Jou 

lat.  pircuqistance, .  it  appears,  to.  me  that  ihe  jurisdiction  could  not 

i;'i  1,M*-  I'    .   ••;'   .J  .  '►r^L"*  ■:.n«.7  ^t-.'  Ji';*t,^>:    j*'ii''-nrn'rKa,'i!aiLjrt 


ei^Qnal  citation^  nor  by  ^rre&tment  jyrisdictionis  fundandse  caysa. 
or  any  other  means  of  attachment,  brought  w:ithiti  their  spnere. , 
23ut  thoug-b  these  consideratio^is  appear  to  me  sufficient  to  ex- 
ude  the  defence,  i  think  that,  even  upon  a  wider  view  &  the 


•ruqn^ — to  oeny  effect  to  a  claUn  in  fiill  force 'accorcjing  to  tlieir  own 
w,  at  once  the  }ex  fori  and  the  ,[ex  domicilii,  because  the  party 
id  not  pursued  withirf  the  period  prescribed  by  the  foreign  forum  ?  • 


prescription  was  repelled.   >Wim'mfiStVmitS  VbiUf^VM^iim 
'^«i^i  ^at  debsitfrt. '   It  wai  libJetVii'fl,  ^mif  ^  •ili'9tf>^^J«^»^  ■ 

'<"tiftL«hb  itMiiii4»feiii«#^r  <'  Tfe^'toeiltf  <<WitM6  ^^aB^^ttl^^l^ 
'K^gsrd^d;  ^<^  ikil'  ^Mpt4«%^^diBit«Mt''>aiaf W^naSAia^  dFVtfig 
i"  tbtks)  l^nkttcWt  fii'(&M^tia«9'  tbe^  Mff'8h*h|#>flS^i?ipBl£i'-«>ttt- 

^■<i^N«c^  ta'Siiid^od,''»fld  ^tM£<V4rii''d1fH^  tS«  UtSf^^ii^'t 

'iiWithmmtdn^  tha«  ^ifghMMrU  ^  Al»i3<)»Bt^u£"<'FlN^f^ 
*<  «(f  «iI«i^iM  tleft'<y}  tlMb'^^^resAy'^tte^?  >1^  S<liKP4fii"4aiKi 

lbkt%ds'tt  ]ildgiaetit«!^idM  ^•teMiUtTeii}fiafM9n%#lk  Ht^ftt 
'btilt  H*te  !a  -  jfedgtt^M'  ill  f  Hfa^d^fkal'wnM'/'ilcllffiy^'h^Blkt 
!'>«HHi&idM*ti)»m  -  'F<^ •lAfereSb^'iaeM^K'^M^'^ 


•ti 


J  '1 


M9-  m-         mp^^^  m(Mmif^'  bm'j 


maintaioed  ag«iiist  tlvK^Mftfid^  IB  Em\^iH^h(f^^9^^^Ml(^>  f^^f^ikt 
.cause,  by  the  law  of  ^qMatl3^t^l»V%^(^of)feMHbfof9f>%IH>(l 


idm^tf^^Jmh^^mMkai^htif^iBwm  w4«^§f fski«»«(  Mbyte 


VMS  jsEOisuamooTitasE)  ^i^awL 

a^ISE^IIm  »<^  |^^UieildrtiKtlNi)siliKlnot  kib>ee(i  ^UUmi  im«i 

Cu.isi.it«tkuoO  dbdqofiAtalfaifUoDiciliiidlbiftM^  te^a*  du(JbitteT{ieftli»a^|i»ii 

dupttp4mtfc  IiltiitldHbefe<l|Mi|aridli  no  qiMi^Jwtfcrit  lh»b  nlw  yy 
^dDahl  UebtQhni^«e)iidbrifqpnte>iIii^^ 

Vbdu«ngdhk)atti*ffi(|i^id^fth^itim  farMi| 

toris,  which  seems  to  be  the  rule,  at  least  where  that  is  alsoA 
forum  of  actioDy  it  is  the  more  necessary  totntqtdnris^lJd^BBlid 

n.  r.;: :!  ii  2oii(^lHt^A>mitil«  itfcd»qAeblbr1fetf:ri4s^utpqho.x^A\>i)  )-yuoO  odT 
•gnivioaoi  (^{ifinifnO  l)ioJ  silj  oJ  haJjifn'ji  baxs  (gs^buL  I)9ilu8ooo9i* 
At  advisingi  .898n9qz9  )o  enobaoup  ilt 

Opinion  of  Lord  JuiHce-Clerk  concurred  with^the  majority  of  the  oonsoM 

Court.  T'/t'^  .»vA'-'\  .i\' .'.«•'•.  I      ./'  AS)    »>  .n/i  .^•irS\^\.  .YifiniL-tO  IriJ 

judges.  J,  ,,j  ^Y  .jr..../.    ')   ^   ^    \w  'A  „^.,V  [»rB  .?i    V/    ^-i^.i^V 

/^r^f  Meadowbank  agreed  with  Lords  Cuninghame  ana  GiUie& 
Lord  Medwyn. — The  question  here  does  not  arise  out  of  the  osoil 
state  of  iacts  when  prescription  is  pleaded  as  a  defence.  It  is  not 
the  case  of  a  party  contracting  in  one  forum,  and  beiii|r  gaed  ii 
another.  I  cannot  consent  to  the  plea  of  the  defender,  that  in  et- 
tering  into  a  contract  il|()y8ALftllOtAy?.!tlto  limitation  fixed  by  tbe 
law  of  that  country  is  inherent  in  the  contract ;  for  the  parties  look 
to  t|Bf.^f  l%n^t\1i^Hot  to  the  breach  of  the  eontr»yti/^y:9p^r^fD. 
Neither  can  1  yiew  the  limitation  simply  as  a  rule  of  Court,  because 
a  defender  n;MJl|f(^9t$te^«iH«£^  days,  not 

more  than  sufficient  to  subjec|9ihili[i^>to  a  personal  citation.     Again, 

»m^«ffrt  <^  T?Wifsw 'tfft  A^'^fia^^w^ 

of  prescription,  I  do,  flO|(^ftc,^fjfj  H';W8W:Ffr»^«  by  t»  remofil 
to  anotbs^  fiW? tfju ,, wj^fi)^.  ^  :Mk^  fPiVjl  Ufa»pop»faffi#»  *^ 
•purpose.  .>/r/:i(i/:()'rMiI 

But  this  case  stands  in  a  different  situation.    The  Leitb  Bankb 

b^ri^f  j^hry  c^mpP  9^Pf^\^  icMIE^t  J^«fitatiM>9.)ATheRbMll<D<kni^ 


HlAliaAl  CnORTClDSVJQSaSllCiKL  VUBi 


iMd^ohldJittt  Afibtfwaitl^TcnKMBt  to  a^ok  aglniis^lHiaik^'paMjKyiiliift  opaiioB>dii.|<  > 
'liirejf^8ceiliidiydi»j;'fi^teotfa9if  fioteldil)attotiii]AbdlIteiadopili>lIb  C<m«t;^tiu.^^  / 

^ainlo^ilMkd) Fidlifflmio[>iQ|iokf|tMiilip^f0nt^  '   '^ 

— lii  mimiebq  fj|midfld«cdoi^iB9f)4h^iq(Uflfeoi3i(iire%d  laivMiand  finil 

5«B^ite  rsMi  Mi  baotei^  TpiilhniliiKteolling^knittri  toadied  i^lsMr 

lBfli)^hhDa^  tkkilB(ibffit|iev(Ui^<|<M^,(4liiiii^0B9ifkah^ 

JbqAfheqn^taUtf^rtqr  iMfwftiMoo  kulSe  ptoMm6icwe«^tB(|ecttM  is 

^M«]F  mAixiimi\ftijbm9oi9p  on  (Ibfefitpaqtcf ^tbehiiottii  fiaafcot  stHlnL 

fgnthnrtimn  |*dliqlidi6]qdAim*i6hiai;t^iltte]|;^)^^        frJBoHn^ 

4a9a|jraa  arilkdiib^iiajiirijigrijbf  f^^ifcoaial^  MifA]iiiii»  dib 

flriaafld  hhalilibeTdiuMbsBaikkdir^faiflh^dpBiii^^ 

abdb4|bMs  belia0r«oSoite^«fli|»uifM'ftsidant  «ritfai«1a  Sm^/mwbetm 

B»aidhiahuilrateii|>tiob  J6  Mttf)i)l]ilad^  atbayjqiflnatiiiMibitf^lekfitf 

'  bniian^dSjM«riaI)$tcte)  yiugn^oon  oiom  odt  ^^r  u  .nohrx;  }o  minot 

The  Court  ai/A6radip(JBii]efptett4df ithdsipiafelii  •fiifae^iii^lirf^iof  jedgiMot 
*4be  consulted  Jadges,  and  remitted  to  the  Lord  Ordinaryi  reserving 
«U  questions  of  ezpenses*  .  oniKivbfi  )h 

bdifuenoo  sib  ^o  v:*iio[Rf«  *>/b  ihi'*/  heniionn*)  At.A')-»^'>s\>\\\,  \>«toA  t.j  noi.    *» 

JLord  Ordioftry,  Jeffrejf.         Act.  G.  G,  BtU,         Alt.  ^d^rMm,  PattoN.        ^%Y  .)<>•  >  > 

^te^.  W.  S.  and  John  Sisaet.  S.  &  C.  Agcnti.         T.  Cleric  •«^?P>CT' 

;)oa  81  ;ll  .')onoV>h  £  pis  bMbflelq  si  noWgho^siq  noifw  ejos)  )q  9j£)? 
ni  beoa  ■gnbd  bn*?  ,fnuio^  sno  ni  ^niJofiiinoo  vtiiiq  «  lo  9pbo  9iij 
-ns  n[  iBib  eiobnoiob  odt  "^o  n^\q  iuU  oi  jng?noo  tonnao  I     .ladjonij 

ddJ  yd  b9?f)  aoiiis)[mrIJIi(KJfp)f{9ff^jgg9O0l'.^')<>'i)()<)^  ^  otiii  )i|nn9;r 

jIooI  esiJicq  edj  idi  :  jomtnoo  od)  ni  inotoiiiu  ei  yiJuooa  indl  }o  Wfit 

^      .oJHWl!)»X«lV»Jt"oo  9dj  1f>  d9fioid  odj  oJ  J094ifjri^glf^]  oi 

'       92fifi09d  ,lino  >  to  ohn  u  «c  ylqnij«  uobfliifltil  od3  warv  I  nco  lodjio'/l 

'^      ;ron  egyfib  ^l^)TfiOMAS«GiUAIIrI^/i^I%f^AbilltH^  labiioiob  s 
'       ^nr^A     .norljiib  Iimoi»i^iq  i;  o|F^9lj49|o»fdu?.  o)  ia9biBu?  nsd)  jiom 

i       brromei  erd  yd  ovifrefeJgEfj^n  Hfi^SfttiftPr^*^  '  <noUqiio89iq  io 
I      iBilJ  i4'da«RS»?^l«Wftqn'«EHOfeRS(!M''A^  ^>J 

<  Respondents.  .98oqTuq 

81 3lnB3  dJieJ  9dT     .noftFujre  tngioftib  b  nr  «bnKi^  98Bo  eldj  JufI 


""^^^^^        mamudj  as  ussisiant  and  successor  to  the  minister  of  afg^^^ 

pofrat  unftfif  a  presentation  in  favour  of^j^^  §i^shAMm^» 
a  defender  in  the  declarator.    A*  c^erwards  brought  a  sm^fensiim, 

y^lfrOtn'^f)^ 

.^  VVf^V¥^  9f  ^^  ^^  church  and  parish^  upon  the  preienee  of  tk 

<  aUeged  call  m  his  favour^  or  on  any  ground  whatever  ;'  ^  assi» 

<  prohibiting  the  said  prssij^tsrjff  jmd  the  said  individual  members 

<  thereof  fbresaid^  from  inducting  the  said  B.  upon  the  pretenee  tf 
^  the  alleged  call  m  his  favour^  or  on  any  other  ground  whaUner^ 

<  and  from  procee^ifigSK^^AS^^^^^VtSSV^^^  settlement  as  mimtter 

<  of  the  said  church  and  parish  on  any  pretence  whatever!     The 
,Qemmiais«k\^f  the  General  Assembly  Ctqlt«miCtiK:fr0tjitaj 

referred  for  advice)  ordered  them  to  meet  at  a  particular  plaet, 
and  on  a  particut^idi^  Jlpi4ifii9il^mi^  *>  take  immediate  step 
^for  the  ordination  of  the  S9M^^9  and  proceed  theretdth  witkond 
«  delayl/ ^Jk^gr^sfOft^'^qift^^ 
BJs  ordination^  he  presented  himself  before  them^  and  u>as  aecerd- 

-rrK:iigiyioriUi$ne4,r4mdra4^^ 

\.  .\^jiif^4yA<h»f<:^iJ^^^»9^ii^  fsu^fstiUifiifstke^pi^ 

\^'^v^)fi^  thai4h^b^  bfim'gM9/f!^\a'>Af!^^k^lfi^^^  <vnttmfl 

s\\  flllfinti^^^^4^Jvrv^  "h  ^^^kJ^^^iA^  ^n^S^imeask\Me  ^ 

''^^  AfSSlte^^tt  vw^  ^  Qm:i^JI^'a!^^        t^gtcML^^^^nttrilku; 

<  diets  and  of  a  contempt  of  the  authority  of  the  Court^  and  mi 

found  liable  in  the  expenses  of  the  proceedmgs  in  the  petition  asd 
comptdinr* 

to  '^i^wf'mB^iM^dwt^ud94h^^Gou^ 

^-^^<mii^{he'^ii(feWvp&^^ 


♦■"I  T.I 


tHA.  lafr.  ^©SIjh*  6^  tyfeiBiOR  ^«W! 


I 


\)  '^LTiw^&EcUcs:^aF\<-A]Jbkil^i»t^»«pi»  of 

;  ^^'^GBOtd^ofSekiikiiks^  ATii^)iJD^M^\in^^i^  ^tmdefkO^i^^  at 

.N3!k£.^WlbrW«i|d^ A^^a^v]^  bf^^fiiyg&tJlidi^^t^V^ti^arly  Narrative. 

3uut^v\U)5 
^'iX\^^et^itfihii(Bii4^s^^^  il^VM^dlid^jh  ii^^JfJ^toii^Mtitakkbe  whole 

woM  and  Sons,  Bookaellerd,  George  Street,  Edinburgh. 


1 


fm 


i^m-iiiss-^'bPm^ 


]fro.i8& 


.  jf  no.iiiAiftftry  1888,  and  pn  tn^  IJtii.orFebruary  foiiowinff  rwed  thermeT 
iboD.  ^'""^sm  Mi.on  dt  divorce' on  the  bcfea  of  aduTlery^alf— ^"-  *^ —  "^ - 


Alii 
AJii 


Marralive 


Ptin(uer*8 
Pleas. 


9M8  r^itt^d^to  Ae  JSherlflfa  appoiVited  to  .take  pfbois  m  consMtoai 

canses.  Or  tne  ^me  date,  a  dScree  of  separation ^a  mensa  ettor^ 

. Oil JLl»9^?flfn oak.il  Jiiiou  1:^1  >i\n  j'>U''^i>ina<?uiM  Jo  g'jTtraiTpQ  ici 
talcfn  ourui  absence,  m  Enjrland^  Dut.iMioffOtaDpeOT  wheXoert' 
Yli^^^i^?!' i«  J^iMB  Ji 'lOLTtiuft  lo  ilbc'yd  tp^W  WO  9»u6apil<"i  , 
pfoceedJnes  in  T;^^  tT\oge  iji  ocotlkndiiad  been  "^(iilg9JJt^ 

xX}^  ¥iiS  proof' was'.iiiereaffer  utleh:  in  l^cotlandrana  reDOirted^QiD 
'tf^rtOK  fui^>ni3n;iJ<iiir  aunt  \Ui\(\  'iOdJioliiovoiq  ^oTi  gooD  «inlET£q% 

-fifi^i^ui  1<>  I^J'>T  t)[r  pjJinij.'npo  uoiji;jcu^8jlfibibiji  A     -•?Witib  lo 
ivo  appearaoce  was  made  for  tue  defender,  ana  (on  lltlbJbu£]» 


tion  or  UHs  v^ourc  10  6:iv,e  decree.    .  t  •      i*        -i  ^    ^„k«,ii» 

iijiw/  lioiiiriiuj^r'  lc>  9  iftvL-  fci.T  '{J1)oiiupoi3  3il^n  sdJ  flioii  Jiisqsb  X*!" 

J3  tv  u  1;  ,-u'H  1  ,  4/n'  .n  *.  n<;:tij''i5q'Vi  "io  g'jib^moi  OflT      .asecslq  ^^i 

.In  ine  ooinute  tne  pursuer  argued.  .  ^         i  ^   • ,  «  ««,««;^ 

-iJ#J^iifWMi'>  /v  -M-f  'W-.tn-u  >fci7;*».9Tj5jjHy>ninlBra  oloofiiv  B  ooiovis 

15F,  Toe  Court  of  Session  has  larisdicuon  to  entertain  tbe.fuiesrj 

tiob}  Huber^  Prceiect.  de  catUUa.i  Y^ffx4j^Y^'^^f^.^  t  ^'rohfelfb  Mi 
-Bri)S.'u"lf. '^%  anil' i\^ S.'  lIS'.  '  Tne  foruin  and  residenoer of  tLeJ^Ofc; 
band  is  in  law  that  of  tbe  ware,,  tliou{|:h.sei7Hrated  mt  cautiial  cooseDji. 
-Cbcr.  p. ID,  tit.  39,  S  ?;  -WarrenJqer  v.  Warren der.  Aue:.  22.  *^» 


^^^}^.       w^'^'MAM^m  m\ 


dli6unc6  a  judgment;  J$iozey.  (556.. p.  468.     ScL  A  Waatary' 
separation'  does  riot  prevent  eitlier  party  from  instituting  an  ac^oa. 

loay  depart  from  the  right  acquired  ^y  Ins  decree  ot  separation  wnen 
he  pleases.  The  remedies  of  separation  a  mensa^et  toso.  and  of  a 
divorce  a  vinculo  matrimoniu  are  jiowise  uicoinsistent  or  inpompati-> 
Die  witA.each  pt!|er.,  A  pcotcbmhn  may,purfu^  a,  diyx>rce,  awf  m^ 
liuootli^iifj&ii  a  jujltcial  separation  ;  and  tUa  very!  principle  onJivhich 
inteniatioi^al  law  depends  ffive^  the  ^ami^  remedy  to  fpreurn^rs  whor 

DVi 


::<lint.  ^r:h£^sir  law  goes  jnto  tfte  qil^stlpn  of^tbe  constitution  of 


i 


2  Adam's  Eep.  5,  e^  3ej.  .eyuTi^^l  orb  ol  ixohoraciq 

Lfifi  jSviRnoifoTqmoD  siom  eJj  no  ^floiilj  nornrqo  luo  ^i^t  sw  3dH 

All^9Mll^8#fki1K^(<)99ilHB«sd^>tf>«i<^im^^  bni:  out 

t^iJniJOD  laibonij  lo  7/i3l  arfJ  moil  noiJsijsqoi  Lsnobibbis  ^nciol^ijiifjoi 
Opinion  of     oi  ,lMAi^S^i9^  ^^lAM^ft^rafiMol^ 

But  however  that.  I9^|>^n9^f  i^f^flf dip^Kfeidif^  §k 

^4(i:«M^9ii^t|^,fi#g1feMtti9fti^         m  t)^4fmf^^1k 

be  remembered}  was,  in  some  sense,  bat  constroctive ;  andif^mibr 

'litt^  (Uq  ]|rit»ilpiMc,^ifn^^^4<^      Itf  1^  fh«Bbm4  4«rtetfM^ 


promotion  to  the  Peerage.  V  *  -  ^^  f^  -^V*^^  *'MbU.  1: 

Bat  we  rest  our  opinion  chiefly  on  the  more  comprehensive,  and 

dae  and  »qfficitfiltQ<^qih<t;#yw^^ili4lall^Wlilt»^ 

insist  for  any  additional  reparation  from  the  law  of  another  country, 

%Ktatt'4U^fiiky<«H$kr^QiriMh^  ilt^'UmimsiA,  to     ^o  noiniqo 

law,  as  well  as  of  thfe^^Wtflli^l  »tE^)lW(^h4l^ili«d4i^clhMlttqp¥il^ 
Mk^idkbtaiQII^  }tt  pa^»i«lllil»cft<»  JihlWt^^  ^tti^rfBam 

4i  «Ma(iBaM^mr«/iJ  ll  ftoMittiii^tittllbDi^^iiilifdl  A«|7(Mi^  divbv^kllMifc 

which  their  marriage  was  contracted ;  and  in  thoildl^^ttti)^'^^  IffHUk 

ai  Jtf^«lMH»0^cttlliltaiM48^4l1i^'\eHfl|lMr'^  Jk^ik»^e'^'^tim^Wk 
^^kPViikU^  H»  imAA^^hMii)t  ^'  iMtte<ky(4l«>  JfiisHMiiiiOiigi^ 
IMl'^iidCitliMPtti  W^M^6«^i  ft)i4int«til  r(Mrfed)r^^<M  #Mtbtflr^lkWtK«^ 
of  England,  whiolk^bfi^tf<<ib^ljetf^db%A'4bi'jteMibteii^^ 

•«^«ftt#iti|}|wt^«w<'>#ttit>«9  Ii<»l(lk>tb'jblefi«^<jbiitc0itei4i^x«^ 

1<itv»itfaiifcii«i<gqra)^^^  gfAodlP4ipmUmi«Am> 

ittA^Aw  IMbf  %IF  MtfOtef f  tG(DlMb)tf  idl  4iifr  ^jMkHiiiottf  aTri^nij^  bulNflMOd 

^id<ili#iftii(iikiiMlGdii)k  oJCAMdddfltc^AjfkiA^t;^^ 


li 
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15  JnM  l899.M<Hig]i  we  ihittk,  and  more  perkapt  tban  ou  vril  be  jartiM,  to 
give  the  hodMUid  the  election  in  eoeh  a  eaie;  and  to  endUaUali 


AUiml^       P**^  ^f  ^  niUer  law  of  bis  own  conatry,  and  avail  kianaelf  of  &e 

.  T^      ngoor  of  another :  But  we  bave  no  notion  that  he  cooM  ever  bi 

C^^^^UtA       allowed  to  splice  both  together ;  and  after  baving  taken  all  tkilUi 

Judgci.  own  law  laid  be  was  entitled  to,  from  the  debitor  deltqiwade^  gt 

elsewbere  for  an  additional  instalment  of  a  debt»  wbidi  tke  lav  to 

whicb  he  first  and  most  natnralljr  appealed,  dedarea  to  kave  bss 

fully  satisfied. 

The  words  we  hare  now  used  suggest  another  iUostration.  Bf 
.our  law,  a  creditor  may  at  one  and  the  same  time  attach  both  tke 
person  and  the  property  of  his  debtor;  and  after  paying  hiasseifii 
part  from  his  goods,  may  try  to  extract  the  balance  froos  bias  sqiSi 
lore  carceris.  In  England  we  onderstand  it  to  be  <»tberwiae;  ssd 
that  a  i»'editor  who  imprisons  his  debtor  is  there  heM  to  take  Ui 
.body  in  satis/action^  and  can  no  longer  proceed  againat  bis  esttfte. 
But  it  has  been  decided,  that  a  creditor  who  has  thus  taken  tb 
body  of  his  debtor  in  England  cannot  afterirards  attach  his  efiectt 
in  this  country ;  though  the  case  is  obviously  far  more  fiivooidde 
for  allowing  this  supplementary  process,  for  recovering  a  debt,  ■ 
to  the  justice  and  precise  amount  of  which  the  laws  of  both  ooontiiei 
Itre  agreed:  while  the  estimate  of  what  is  truly  due  to  a  pniaaer, 
in  a  case  like  the  present,  is  fundamentally  different  in  tbe  twosyi- 
tems  of  law. 

A  larger  and  far  more  difficult  question,  as  to  the  origfnal  eoa* 
potency  of  entertaining  a  process  of  divorce  under  sach  cireoa- 
atances  as  occur  in  the  present  case,  although  no  separate  proceed- 
ing had  been  taken  in  England,  is  argued  at  some  length  in  the 
minute  for  the  pursuer,  and  is  no  doubt  a  question  of  v«ry  greet 
and  general  importance.  But,  partly  on  this  very  account,  (as  vrA 
as  for  tbe  two  special  reasons  about  to  be  stated,)  we  would  ratlier 
decline  giving  any  opinion  in  regard  to  it.  In  the^re^  place.  We 
are  not  certain  that  we  have  been  required  to  answer  it,  by  tkt 
terms  of  the  deliverance  under  which  the  case  has  been  laid  before 
ni.     By  that  deliverance  we  are  required  to  give  our  opinions  *  oe 

<  the  questions  involved  in  the  Lord  Ordinary's  interlocotor,  si 

<  argued  in  the  minute;'  while  that  interlocutor  appoints  thecsie 
to  be  so  argued,  solely  *  in  respect  that  the  pursuer  baa  lately  ob- 
*  tained  a  decree  of  separation  in  the  courts  of  England.'  But,  9JI§i 
We  are  of  opinion,  that  as  there  are  separate  grounds  on  wUob 
we  have  no  doubt  that  this  action  should  stall  events  be  dismieeed, 
we  think  it  would  be  inexpedient  to  proceed  unnecessarily  to  the 
decision  of  so  great  and  difficult  a  question,  in  an  jmdefenM  tamh 
and  without  the  assistance  of  such  views  and  arguments  as  oi%ht 


J 


ifJb;  I  Ai  d6\}iif  b^h^BhM^.  ioib 


Tj  me  pursuer  8  resoriing  lor  reor^ss  oi  tins  .wronc;  also  to,  tue. courts 
>f  W^  *c6™{ry  Wil'ei*e'fce'  likd  liis  peVinapent  (JWicile  ot^ 


t^r     _,.   ,^  ,,,^,  .,_... .  ,,^    .^^    ,      ,, 

teff^ioflhe  S'r4c''tiiiie  lii  Wfs  cobbtry,  aod  gives  lio' in telii^jble  rea- 
son why  be.  take-up  bis  residence  berCi)  indicate  too  plainly  t)iiaV 
he'^cain^'wttb'no  other  View  thart  to  obtain  a  remeay  wbicb  tlie  law 


c6untfyf,        ,  ,  ..... 

\V  hen  tUe  case  was,  of  (bis  date,  put  out  for  advising,  the  counsel 

statect  th^t  it  was  uhnecessary  for  the  Court  to  proceed  further,  as 

the  pursuer  bad  obtained  a  (divorce  by  act  of  Parl/ameiji^  in  .rTngfaiui! 

^^A  or  dinger  t7.'Cburc^liin,  ^tilch,  on  being  repctrtecT  on  dases  to  the  Inner- llouse, 
w«k  ^tfHtf«i4t<'j[lM  J4itfke'lS$0,j^veW9Mtdi^ttel^(M^o^  '^ 
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No.  CXXXIX.  15th  Jiale  1999. 

Mrs  JANKT  DAVIDSON  6ti  JOHINSTQN  amD  Othebs, 

Peusiomers. 

•     '•        ■•■  ii    )  -•    ■    /  " 
NoBiLE  Officium. — CuRATOR  BoNis. — Circumstances  tnwhidi&t 
Court  nppoirUed  a  person  asfecatdt  tffoo^tuioj&^Xo^ihe  pupA  duUMH, 
and  also  as  cureUdr  bonis  to  the  minor  Mld'^^/^iM^ipaMy  dat^asedk- 

Narrative.  Thb  late  Arcbibald  Johnston,  maisonand  builder^xdie^l^  leaviflgivs 
children  in  pupiUlirity,  and  a  third  in  nliiK]ffity«^v  Me^^^bomAhj 
contract  to  erect  certain  buildings,  wbicb'-W^re  in  «n  unfiniakfil 
state  at  his  deatli,  so  that  it  was  neoasiary  to  ha?e>llie^(irk  super* 
intended.  The  tutor-at-law  of  thef  pupils  bavix^  deeliaed  to  sem 
on  ai^coant  of  old  age,  and  th«  minor  child^not  being  a^  to  choice 
curators  under  stat.  1555,  c  35,  from  having' no  rejatioas  oatbe 
mother's  side,  the  present  petition  was  presented  by  the  widowas^ 
brother  of  the  deceased,  and  by  the  minor,  praying  the  appointmeot 
of  a  person  as  factor  loco  totoris  to  the  pupils,  and  curator  bonbtt 
the  minor. 

Lord  Justice-Clerk  noticed  the  petition  as  of  a  peculiar  nature. 

Houston  referred  to  the  case  of  John  Watson,  petitioner,  6tk 
P'eb.  1827,  Fac.  ColLjBA  a  precedent  for  the  appointment  * 

The  Courts  in  respect  of  the  circumstances  of  the  cas^  andofflo 
opposition,  granted  the  prayer  of  the  petition. 

Act.  HoHMUm,       ^Bob$rt  Bum^  W,  S.  Agent  •. 

G. 


•  SECOND  DIVISION, 
1.  Frances  Rsm,  Petitumtr.-^XiHk  My  1839. 

On  the  application  by  a  minor  bastard  for  the  appointment  of  a  curator,  on  the  groov 
that  she  could  not,  from  her  illegitimacy,  adopt  the  common  mode  pointed  out  bjtbe 
law  for  choosing  curators  before  the  Judge- Ordinary,-^ the  Court  gnmted  the  pni^ 
of  the  petitioner. 

Act  More.         IF.  A.  G.  g-  R.  EOU,  W.  S.  Agents.  & 

S.  James  Sinclair,  P^Uumer,'^29A  June  1839. 
Special  Powebs. — An  appoifdmeni  of  a  curator  bonis  granted  onhf  toith  usual  fos"'' 
This  was  an  application  for  the  appointment  of  a  curator  bonis  to  a  lunatic,  wbobv' 
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FIBST  DIVISION. 
No.  CXL.  im  June  1839. 

NATHANIEL  GORDON  CORBETT 

agaiTut 

JAMES  CORBETT  PORTERFIELD. 

H£ir*Appar£nt. — Onerous  Dbbt.^-'Stat.  1695»  c.  24. — Pos« 
SESSION. — A.  and  B.j  during  a  competition  of  brieves  between  them 
as  to  their  right  of  apparent  heir  of  the  entailed  estate  of  C,  ap^ 
pointed  a  factor  to  levy  the  renis^'  and  divide  them  equally  among 
them  during  the  dependence  of  the  tauhsuit.  During  the  campeti" 
tionj  A.  J  in  conjbrmity  with  the  provisions  of  the  entail^  executed  a 
bond  ofprovisiony  (which  was  not  payable  till  his  deaths)  in  favour 
of  his  younger  childreuj  and  which  was  not  delivered  during  his  life* 
A*  died  after  three  years  from  the  date  of  the  competition^  which  was 
continued  by  D,y  his  fuir  and  eldest  son^  who  passed  by  his  father^ 
and  served  himself  in  the  same  character  as  his  father.     In  the  com^ 


right  of  terce  in  a  tenement  in  Wick,  which  had  belonged  to  her  deceased  husband,  and 
from  its  disproportionately  large  size  could  not  be  let,  but  might  be  sold  for  a  bank,  or 
ttie  like.  The  petition  therefore  prayed  for  a  power  to  sell  it,  besides  the  usual  powers, 
Sttt  the  Ccwrt  granted  the  petition  only  with  the  usual  powers. 

Act  AndenmL        Cfibmm^Craigt,  WardUno  ^  IMad^  W.  S.  Agents.  G. 


3.  Ann  Robbbts,  PMumer.^ntk  JmH^  1889. 

This  was  an  application  by  a  minor  for  the  appointment  of  a  curator,  with  power  to 
tnake  up  titles  to  certain  heritable  subjects,  and  to  sell  them,  as  otherwise  they  might 
be  sold  disadvantageously  by  an  heritable  creditor,  who  was  threatening  to  do  so,  the 
Interest  of  bis  debt  being  in  arrear.  It  was  stated,  that  except  her  mother,  who  concurred 
in  the  af^lication,  the  petitioner  had  no  relations  either  ex  parte  paterna  or  matema.  The 
{Jcwt  granted  only  an  interim  appointment  till  next  Session,  with  the  usual  powers. 

Act  MaJdaunU        ThomoM  M*Lidoe,  S.  S.  C.  AganU  G. 

4.  John  Cabjbae,  PdiHoner.'^UA  July  1839. 

Lord  JuUkS'Cbrk  observed,  that  the  petitioner  had  suggested  himself  to  be  appointed 
lactor,  which  was  rather  unusual.  But  as  no  objection  had  been  made^  and  caution 
would  be  found  in  the  usual  form,  the  Court  granted  the  prayer  of  the  petition. 

Act.  Hwston.        jRbicrf  Bum,  W.  S.  Agent.  G. 

See  also  Quintin  Cbawfobd»  PiUtitmer,  collected  under  date  6th  July  1839L 
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Corbcftt  p. 
Porter  field. 


Karretite. 


petition  Z>.  tooa  ultimate^  Buccesfful-^Held^  \ity  That  At  hid  of 
provision  was  an  onerotu  debt,  m  Uie  sense  of  the  statute,  againd  A; 
and,  2dlff,  That  there  was  sftfflcieni  possession  by  A.  during  Ihnt 
years  as  to  make  his  hein,  who  pssied  byhim,  liable  fwr4hs  snuvii 
in  terms  of  die  dct  1695. 

By  deed  oientaSX,  €onttttiiediB.tfaeaotadu{)ti«lcxMHmotof«Htn^ 
between  William  Pofterfidd  and  Mias  Julian  Steile^  dated  id  1721, 
Alexander  PorterfieMf.  the  .fetber.  of  .WiUiasi»  ootiyeyed  theeBtatd 
of  Duchal,  Porterfield  and  others,  to  tke«poiise%  tbeir  beirMnale, 
and  a  oe'rtinn  series'  of«'h«3ra»/  The  d«ed'Miitoinedttfae'lGflk)iriog 
daase:  *  Eifcepting  and .re9Btvlng;ifunlb  add'ifiVin>tb0.satfGlai« 
irritant^  foU^poirer  awl' iibaHy  4(»  tfae^  said  Wittiam  PovterfeU, 
and  the •faeb'S'inale'of  bis  body, Offjlhe dtber JiatrsHBOal^ ^EtbeM; 
of  tbe  said  Alesaader  JV>n?ffitiklyf'<ir  lbe>«fcher  teif»*taiilie$ab9fi 
mentioned)  •  (o^^icontradt  And  tih^  on  dalits  for  tbf fpmviaioB  of  tliai 
yoiMigericbildheii,  n6C  tSDeeeding*.  thrbe  j^mtst  ffeenettbof  tfaeMi 
and  others  foi^said^'^odeffdfidiwtiofi  of  lifcfwou  Bodrff^deh^ 
and  tbe'amiualffeBtiQffjfersonal  del^fts.;  aaakeio  contract  and ttke 
on,  for  JDSt  and<neo«fesanyrGa9a^s,  ibe  9UPa.«f  six  tiMNiBand  meb 
therewith  ;'*S0'.lbat^tlia>  debt? «vilhvwUefa;< they  migfaoibardea  tkt 
lands  BhouldvneyeraAaB7'«n^;tMiieieic«ecd  iix^tbotitittiA'aierbaflJ 
thr^e  yaars'  fme  Tent,  aflcfrpdedu^ion  as  abov<e  atatad.  .  Xhis  decJ 
likewise  contained  a  reserired  powcff  (o  ibeigranter  Uk^Xiex^Askm' 
der  of  Buooession  «  of  the  baill'beins  of  tailaie,:  eoDcept^lbe  beift  nak 

<  and  female- of  bis  son's  body,  and  ibe.heirs^inalie  descsendingof  U 

<  (^e  granter's)  own  body.'  In  vbtuis  of 'tbia.f CBartedi|>Q[Wei^  tb 
granter,  in  1742,  made  an  alteraiioB  in  favouri  inicr  alioi^  of  b 
eldest  daughter,  Jeaji»>aad  ber  hangStflsaWp   -  <       (   ~ 

By  anteDH)»tialoofitraot  of  marriage',  dated* in >  17AS,  €oIisel 
James  Corbett  Porterfield,  the  father  of  the  pursuer  anddefeniety 
provided  to.  tbe  isaneiiof  Jw  «iiaiiriagatIa.4OO0  aterliog^  ia.faH  of tbt 
legal  cUims'ofhis^uidrenram^ngwbom*he  reserved  pewertoip- 
portioo  it ;  and  failing  such  appointment,  it  was  to  be  divided eqnslij 
among  chem,?and  in  eichei?  event,  to  be  payable  at  the  imt  teria«f 
Whitaonday  or. Martinmas  after  bis-  death  and'  that  of  Jiir  spooifc 
In  May  1S15)  Colonel  Pbrterfield  sucoeeded  to  tbe  estate  of 
Ducbal,  unde#  the  destination  of  the  deed  of  nomination  in  \1^ 
and  took  oat  brievws-for  serving  biaMelf.'beir  io  tbe  ebaractenfl^ 
Pessary  for  com]^leting  his  titles.  The  late  Sir  Michael  Sbv 
Stewart,  who  claimed  the  succession  under  the  original  destinatiei 
of  the  entail,  likewise  took  out  bde ves,.  and  a  competition  of  briefcs 
ensued,  in  which  the  validity  of  the  deed  of  1742  was  called  ia 
question;  and  after  b  variety  of  procedure,  the  Second  Divisitfi 


i 

J 
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on  Ist  July  1817,  preferred  Colone)  Pofterfield,  and  dismissed  the  18  Jane  1839. 
brieves  of  Sir  Micbae^'wbo  presented  a  petition  against  tbis  inter-     '^■^y^^ 
locutor,  whiqh  was  appointed  to  be  answered  ;  but  before  tbe  an-  po^^rfie^d. 
awers  were   lodged,  Colonel  Porterfield  died   in  October    1818,    ^- — ^ 
when  the  defender,  his  eldest  son,  purch&«ied  brieves  to  be  served     ^'^  ^^ 
heir  under  the  titles  on  which  his  father's  claims  were  founded  ;  and 
after  opposition 'by  Sit  Michael,  the  Court,  on  15th  May  1821, 
preferred  the  defender,  and  adhered  totheir  former'interlocutor  of 
July  1817,  both  of  whioh  interlocutors  were  afterwards  aflSrmed  by 
tbe  House  of  Lords,  in  183 1. 

Soon  after  tb«  commencement  of  the  competition.  Sir  Michael 
and'Golonel  Porterfield  apfpointed  Mr- William  Campbell,  writer 
in  Joimston,-uifabti)r,' for upliftiAgthe rentsof  tiie estate,  directing 
4iim  to- lodge  ttfe  prdceeds  in  bank,*to  remain  there  till  the  conclu- 
sion of  the  lafws^Snit ;  but  it  was  afterwards  arranged,  by  a  regular 
de^d  of  agi«eefhent,  executed  in  1816,  that  the  rents  previously  coU 
lected,  and  all  future  rents,  shootd,  during  the  dependence  of  the 
process,  be  equaHy  divided  by  the  factor  between  the  parties,  after 
payment  of  the  necessary  expenses.  After  the  succession  liad 
opened  to  him,  and  during  the  litigation,  Colonel  PorteriieJd,  in 
Octuber  1816,  on  the  narrative  of  the  reserved  power  in  the  deeds 
of  1721  and  1722,  and  in  conformity  with  their  provisions,  exe<- 
euted  a  deed  of  settlement  and-proviirion  in  favour  of  the  pursuer, 
liis  second  son,  and  Laura,  his  only  daughter,  of  three  years?  free 
^nt  of  the  estate  of  Duchal,  tlifee-fourths  thereof  being  provided 
to  the  pursuer,  to  be*  paid  in  certain  periodical  instalments,  subse- 
quent to  the  death  of  his  father. 

•  In  these  circumstances  the  pursuer  brought  the  present  action 
against  his  brother,  the  present  heir  of  entail,  for  payment  of  th^ 
said  proviition,  with  interest  from  the  respective  periods  of  payment, 
and  pleaded — 

'  l$tf  As  the  late  Colonel  Porterfield  possessed  tbe  estate  of  Duchal 
in  apparency  for  more  than  three  y^ars;  and  executed  a  bond  of 
provision  in  the  pursuer's  favour,  the  defender,  as  the  heir  passing 
'liim  by,  is  liable  for  the  payment  of  it,  under  the  act  1695,  chap. 
24.  2(/,  In  terms  of  the  provision -of  the  bond  granted  by  the  late 
Colonel  Porterfield,  the  pursuer  is  entitled  to'  three-fdurthg  of  the 
sum  which  may  be  ascertained  to  be  equal  to  three  years'  free  rent 
of  the  entailed  lands,  and  according  to  the  rent  for  thie  crop  and 
year  1817,  under  deduction  of  the  interest  of  any  debts  affecting 
them  at  the  time. 

The  defender  pleaded,  inter  alia, — 

]«^.The  provisions  contained  in  the  deed  of  settlement  and  pro- 
vision libelled  on  do  not  form  an  effectual  burden  on  the  entailed 
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18  June  1839.  estate.    2</,  The  defender  is  not  liable  for  those  proTisioiis  ondn 
the  act  1695,  chap.  24. 


Corbett  v. 
Porterfield. 


Lord  Ordi- 
iMry't  loter- 
loculor. 


Kote. 


The  Lord  Ordinary  (9th  March  1839)  pronoanced  the  foUoviig 
interlocutor : 

*  The  Lord  Ordinary  having  heard  parties'  procurators,  and  e«- 
sidered  the  process,  In  respect  it  is  admitted  that- the  bond  libeN 
on  was  granted  in  conformity  with  the  pronsiona  of  the  eolailif 
Duchal,  finds,  that  it  constitutes  a  legal  obligation,  byrirtnecf 
the  act  1695,  chap.  24,  against  the  defender,  who  completed  Ui 
titles  to  the  entailed  estate,  by  passing  by  his  father,  Coknel 
Porterfield,  the  grantor  of  the  bond  :  Finds,  that  the  parsserii 
not  barred  by  the  facts  and  circumstances  founded  on  by  .the  it 
fender  from  asserting  his  right  to  payment  under  the  said  boai, 
and  to  this  extent  repels  the  defences :  Finds  the  pursuer  eotitled 
to  the  expenses  hitherto  incurred ;  appoints  the  case  to  be  n- 
rolied,  in  order  that  the  parties  nuiy  come  prepared  to  stste  b 
what  mode  they  propose  that  the  exact  amount  of  the  proviaH 
claimed  by  the  pursuer  may  be  ascertained,  and  the  remsiiiifl; 
pointa  of  the  case  determined.' 

Note* — *  This  is  an  action  for  subjecUng  the  defender,  under  tk 
act  1695,  c.  24,  in  payment  of  a  debt  due  by  his  father,  whok 
passed  by  in  making  up  his  titles. 

*  The  two  main  points  of  defence  are,  that  the  debt  was  ootoB^ 
reus  in  the  sense  of  the  statute,  and  that  the  interjected  pentf 
was  not,  for  three  years,  in  such  possession  as  the  act  requirei 

*  Utf  The  entail  of  Duchal  allowed  the  heir  in  possessioo  to 
burden  the  estate,  on  certain  conditions,  with  provisions  to  yooogv 
children.     The  late  Colonel  Porterfield,  the  father  of  both  tk 
present  parties,  availed  himself  of  this  power,  by  executing  a  boflJ 
on  behalf  of  the  pursuer,  his  second  son.     There  is  no  objecdoi 
to  the  validity  of  this  bond,  either  as  being  struck  at  by  the  entA 
or  as  being  excessive,  or  on  any  other  ground.     But  as  li  was  Mi 
delivered  during  the  grantor's  life,  but  was  only  found  in  his » 
positories  at  his  death,  it  is  argued,  that  this  circumstance  phecs 
it  beyond  the  reach  of  the  act.     The  argument  is,  that  the  statstt 
was  meant  for  the  protection  of  creditors ;  that  is,  of  crediton 
existing  during  the  three  years,  and  who  are  held  to  rely  that  tke 
titles  of  the  person  they  see  in  possession  have  been  made  op; 
but  that  this  principle  cannot  apply  to  the  case  of  an  trnddttsmi 
and  revocable  deed,  which  does  not  bind  the  grantor  during  U> 
life,  and  when  there  could  be  no  reliance  on  his  possession  bft 
person  who  was  not  aware  tlmt  he  had  any  interest  in  the  posBCi- 
sion. 
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*  f  If*tli#  flumteT'were.all  •opeo»'6iicb-«  oase  might  deserve  great  isjum  1839. 
^  consideration.     For  the  freedom  of  the<granter>fiNMii  obligation,     ^*^V^ 

<  and  the  consequent  ignorance  of  the  grantee  of  his  having  even  ^[^^|^J[!| 
^ati  ezpeotetiisn*of>latt|r0  6laim»>sa^gc«tt  many  viewiv  on  which  it      

*  might  be  questioned  whether  it  formed  one  of  theatrt  o£  debts      ^^^ 
^'neaM40<beiifvehidediWiiiknp<t)M  ^ot«^t..-  ;:'-!i..<  u  !i"» ;   .••  • 

'*'i  «{Bttiiitte'd4ab«coia68'«eiO'latej'   The  atbtato'lMist been «zphuned 
<'by'j«dg^tot8y^tike/]mpDtti|(il«iiof  wtUbhxdearljr  Miofa.eMs.ease. 
'  '*  Ratioha|ipr«ViMim8»<eith«rKtoiwii)rea9iTfta(4diiU^n^  at^ 
^  dhd^dari'^feMP  crrieroUS'lbsrt  ih^  ^sompete  wi&the  d^btti  >of  ordinary 
<'eheifitet«i''<'It'Ui<BSK'fintifo»Qd,  ther6fi>re,hdbBtjtt  heir. pasaiog  by 
'^'Was^lf^bid  fdr  a  proftislon  it»)A  cUldimadb^ip  miiafHemfptM  con* 
"^'tmii^t  r<(Mai^hbiMt,<  17tbabto«il/^24.)    <Xhkpritei{aelma.A^ 
« "^^tebded:  to'^ebas^  >%l[  ailpciility  lioa  wife,  iou^^ppaim^/tai,  deed ; 
'^^{@i«ifCttbrtH';120d'MBy  IdOdi)  '  It  twas^'beiUi  inotlie  4«se  of  JCen- 
*^'^^yi»{\lik'B^b,  Wi9^i)ito-  mohuai hdndiofi  pnomjpn  ti^.a,son. 
"'^  Mo  deube,"thM<bo0d*was'  cloibtdihy  iaieftnttnt*    .It.  may  be 
- « 'dMbtled;'  >  bd w^ vtf r^'iif  ilM^Awtig&i  •  the/  aalme  i»C  the>  »igik  t>   .  But, 
i^'u^^my'TtMl  Aiefe  was «io'4Micht«irfiuBstancBiip4beciise>ofi Adam- 
'  son,  (16tb  Nov.  1832,)  where  thi»  punrkkm  tmas'ld  favcMr  ofa 
^\i\e^' atfid  pvi««edM*fMnly  mi  ^'love,  favMirjaad  nffiection/  and 
-  ^*  paitiy  on'  a  vagnd  avermMtt'of;  ^<loiif  tfcrmo^V*  wkfelkJaal^pfetenoe, 
<  (for  it  was  really  little  else,)  wsib^lield  q«ffi|uettti4o  esiaUisl^  one* 
*  ro^y,''iaMd*'tbis^  tllodgh  thefide^  wa»  ttkolfiredito  be  revocable: 
'*«Htiei8ttt»e  ^uaiUy  of  rev^^caUlityntistinguished.thaca^eof  Ogiivie, 
'  Mlb'DeclJBI?.'  Tberearei  many  other  xeported.  examples*  in 
•^  Wbieh'it'i^  plain  ILart  tidoMigation  lay  against  ftke  granter,  until 
^^wak  Jut^b^hi^  diu^iWMA'thmt  tlie^grantee^bfid  .ii«t  trusted  to 
4'th^^d^fililcf8»C)tle9  beihg  ttode  up  ;  betoasey.notJkliowiipg  tliat  he 
« '  wi^  ^  Wfts^  to  bi^  a  eradi  tor^  -  be  tievan  thmiglil:  of  ih^.9f)i^eu 
»  "^  ''liow' often  'd«e9  it  happeii^  jobat  obi^aiare  ,nttt  lQaow,n  t(0  exist 
*'  Mf il  tbey  be  diseased  •  by ^  deadr?   A  patf son  lives  -  Md  dies .  with  • 
^«>ottr  )fever'ii]t«sginiDg>tbat:be<dW6d  a  sbiU•agi.'^-I^^^did  dny  human 
^'cr^tMe  ever  fiinoy  that  be  waft  hiS'  coedttar*:    Biil(>at  bis  death, 

<  the^law;  i6'^\iid  sarprise  of  oiery:body^  d^tfiodi  hifitflUeiim|;j9^n 
^'partner  of «  coibpany^  or  liable  constsuetlflrely  in  sotoiti'Otbep  utay 
^  for  adebt  It  is  presaiiied  tiidt^if  bediadiposaessad  lliri^yc4m  in 
^  appsfreocy,  the  act  14S9S>  woubi  make  his  heiiHippar/^litJiiabte  for 
'these  unsuspected  claiassw"  As 'to.  die  granter'Ai  remaining  ud- 
*  bound  himself,  this'  will  avoid  the  application' «l  the  statule».if  he 
'  was  so  entirely  free  that  the  deed  \s  gratuitous.     But  where- he 

<  has  a  right  to  bind  himself,  and  is  under  a  moral  obligation  to  do 
'  so,  as  in  the  case  of  providing  for  children,  and  leaves  a  revocable 
«  deed  unrevoked,  his  death,  which  prevents  the  power  of  revoc^- 
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la  Jiine  1630.  *  tion,  fixes  the'p'roviftion  on  his  estate  as  tboroughljr  as  if  it  liaJ 

^•^V^^     *"  been  ah  ordinary  debt    If  the  provision  now  sued  on  would  hare 

PmerBeid       *  heeu  a  debt,  supposing  tbe  titles  to  have  been  made  Bp,  then,  by 

^  this  statute,  it  iff  eqaally  a  debt  after  three  years'  possession. 

<  2di  Inhere  are  two  objections  taken  to  the  possesiioH, 

«  Firsts  That  as  it  began  on  the  22d  of  May  1815,  lesTing  that 

*  half  year's  rent  to  the  executor  of  tbe  former  proprietor,  and  ended 

*  in  October  1818,  the  Colonel  did  not  draw  three  years'  rent.   Tbe 

<  Lord  Ordinary  does  not  think  that  there  is  any  thing  in  this.     If 

<  the  last  half  year  be  taken  into  account,  the  Colonel  did  draw  fit 

<  half  years'  rents.     Bat,  besides,  drawing  the  rents  is  not  the  only 

<  criterion  or  mode  of  p<Msession.     The  estate,  as  has  been  found, 

*  was  ills,  and  (unless  the  next  objection  be  sonnd)  it  was  in  hi! 

*  general  possession*  for  three  years  and  five  months. 
*  SecoMlf  That  it  was  not  that  sort  of  possession  that  the  act  re- 

<  quires.    This  objection  is  founded  upon  the  fact,  that  the  Colonel 

<  and  Sir  Michael  Stewart,  who  were  at  law  about  the  estate,  coa- 
f  eiirred  in  granting  a  factory  to  a  Mr  Campbell,  empowering  hisi 

*  to  levy  the  rents,  and  to  divide  them  during  the  dispute  between 

<  the  two  competitors,  neither  of  whom  were  to  claim  any  ezpenso 

*  of  process  against  the  other.     This,  it  is  said,  destroyed  the  pos- 

*  session  cut  the  possesion  of  the  Colonel^  and  made  it  either  the  pos- 

*  session  of  the  factor,  or  of  Sir  Michael,  or  of  neither  party,  aod 

<  puts  the.  property  under  a  sort  of  sequestration,  and  destroy««i 

<  that  public  reputation,  and  display  of  ownership,  on  whieh  the 

*  statute  rests. 
^  The  factory,  which  was  by  a  letter,  has  not  been  reeorerfd, 

*  but  its  substance  is  described  in  the  agreement  into  which  tlie 

<  parties  entered,  and  in  the  record.    It  is  material  to  observe,  tLat 

*  the  arrangement  was  confined  to  the  single  purpose  of  letting  tk 

*  factor  levy  the  rentsy  and  give  a  half  to  eacH  party.    He  is  not  pot 

*  generally  into  possession^  nor  does  the  Colonel  give  up  any  iois 

<  of  right  of  possession  which  he  previously  had,  or  was  then  es- 

*  titled  to  have,  as  the  heir<^pparent  of  tbe  former  holder,  beyosd 
^  the  mere  partial  abstinence  from  receiving  and  appropriating  tke 

*  wbol^  rents.     And  the  question  is,  whether  such  an  arrangement, 

*  whereby  the  person  in  whom  the  title  truly  is,  concurs  with  s 
'  groundless  claimant,  each  disclaiming  costs,  provided  each  shares 

*  tbe  rents  in  the  meanwhile,  and  a  stranger  draws  them,  under  as 
«  authority  derived  from  both,  excludes  the  operation  of  the  statute? 

*  It  appears  to  the  Lord  Ordinary  that  it  does  not,  and  that  if  it 

*  did,  it  would  not  be  difiicult  always  to  evade  it.     The  eases  of 
^jftdicial  factors,  or  of  liferented  estates,  have  no  application  here. 

*  These  are  cases  where  the  authority  to  possess  does  not  &ow  frsB 
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>  the  heir,  whose  titles  are  not  made  up ;  and  the  law  corresponds  18  7une  1639. 

*  with  the  plain  fact,  that  the  heir  is  not  held  to  possess,  where  thie  q^^^ 

*  possesflion  neither,  proceeds  from  him,  nor  can  be  controlled  by  PonerBeid. 

*  him.      But  it  has  been  decided,  on  the  other  band,  that  the  pos-     ~^ 

«  session  of  a  tutor,  a  factor,  or  even  a  dispoaee,  where  they  repre-  '    . 

^  sent  the  heir,  Is  to  be  deemed  possession  by  him.  Accordingly, 
it  is  not  disputed,  that  if  this  iactory  had  been  granted  by  the 
Colonel  alone,  it  could  not  have  been  held  to  have  ousted  himself. 
But  the  peculiarity  is  said  to' be,  that  it  was  granted  by  Sir 
Michael  as  much  as  by  him. 

^  So  it  was.     But,  in  the^rs^  place,  drain^ing  the  rents  is  not  the 
only  mod^  of  possessing  an  estate,     l^ere  are  many  conceivable 
ways  (such  as  a  proprietor  putting  the  rents,  for  years  after  bis 
death,  into  the  hands  of  a  trustee,  for  payment  of  debt)  in  which 
a  property  may  be  possessed,  though  no  rents  whatever  be  drawif, 
or  be  due.     It  is  not  disputed  in  the  record,  or  otherwise,  that,  in 
every  other  respect,   the  Colonel  kept  himself  clear.     In   the 
second  place,  how  can  it  be  said  that  a  joint  factory  to  levy  rents 
destroys  the  possession  of  both  constituents  ?     The  statute  does 
not  require  the  heir  to  be  for  three  years  \u  the  fullest  possible  pos- 
session.    The*  case  of  Donald,  27th  Feb.  1835,  was  decided  on 
the  principle  that  there  must  be  *  possession  and  enjoyment,  at 
'  kast  to  some  real  extent  f  and  the  estate  having  been  possessed 
entirely  by  trustees  for  the  former  owner,  the  act  was  found  not 
to  apply.     But  there  surely  was  posisession  by  the  Colonel  to  a 
very  great  extent     He  got  half  the  rents,  and,  quoad  ultra,  he 
got  every  thing.     It  is  not  averred  that  his  obtaining  his  portion 
of  the  rents  through  a  factor  mibled  any  creditor  to  suppose  that 
the  possession  was  renounced,  either  in  behalf  of  a  factor,  or  of  his 
other  constituents,  and  it  is  inconceivable  how  it  could  have  done 
so,  •  It  is  a  plain  perversion  of  the  fact  to  say,  that  he  drew  part 
of  the  rents  only  by  Sir  MichaeVs  permission^  since  the  legal  right 
was  in  him  :  it  is  nearer  the  truth  to  say,  that  Sir  Michael  drew 
bis  half  by  permission  of  the  Colonel.    Stating  it  as  unfavourably 
for  the  Colonel  as  possible,  the  exact  iact  is,  that,  in  so  far  as  the 
rents  were  concerned,  they  were  botk  in  possession. 
*  The  defender  attempted  to  make  a  third  point,  which,  however, 
plainly  will  not  do.     The  Colonel,  fearing  some  possibility  that 
his  bond  of  provision  under  the  entail  might  somehow  or  other 
prove  ineffectual,  granted  a  subsidiary  bond,  to  operate  against 
his  general  succession,  in  the  event  of  the  first  one  failing.     And 
the  pursuer,  under  an  error  as  to  his  rights,  made  a  claim  on  his 
father's  trustees,  under  the  substitute  bond,  and  drew  a  dividend 
of  about  L.I46.    It  is  attempted  to  be  maintained  that  this  was  an 
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Defender's 

Pleas. 


18  June  1839.  <  abandonment  of  his  right  on  the  original  bond.     But  it  w»b«L 

*  It  only  evinces  an  erroneous  doubt  of  its  efficacy.  '  There  vum 

*  discharge  of  the  present  clann^  and,  indeed^  tfcr  ^ieiniind  en  tb 
«  bond,  or  against  the  defender.  Th«''d«tttAiid^'ttra9r"nMte  sgaam 
<  the  trustees  of  the  deceased,  who  had  no  povftttb  dii^hSBrge  the 

*  bond  now  sued  on.     The  «€<^  togive  the  defe«d^f'£redit*fbr  Ike 

*  dividend  restores  every  thing  t^  ilsjost  peftiCton.' ' 


Corbet!  v. 
Porterfi«ld. 

Note. 


The  defender  retf/aim€</,  argving^  ' 

That  as  the  act  1695  was  im  infringement  ort' th^  fend^t^nd- 
ple  in  favour  of  creditors,  it  re^cdred,  and  iiM'  teeefi^ed  a'^sttict 
interpretation,  [Ersk  iii.  tit.  8,  §  1^,)  «nd  Wflsiiol  mt^M  to' protect 
obligations  not,  properly  speaking,  onerous,  like  tbe-pfesl»»t,'wKdi 
vested  no  jns  crediti  in  the  pnrstter.  Besides,  the  pos^MsfoBV^ 
quired  by  the  act  is  not  the  mere  title  to  possess^,  erthe^^iliant<to 
of  apparent  heir,  nor  even  eonstructive  possession,  tlat  MtMP^ijof 
ment  of  the  properly,  and  such  a  possessism  as^w^uld'tntftD^etire^ 
tors  to  believe  that  tlie  possessor  was  regularly  in  vested  j'FJusin 
V.  Lniidin,  Morr.  9749 ;  M^Caut,  Jlfem  9748  *,  Jdhiistoii,  ifot. 
9809;  Bucban,  Dec.  7.  1796,  M>rr.  9622.  -  Colonel  PorterfieM 
never  possessed  the  estate,  for  during  hisr  whole  apparency  the  rati 
were  drawn  by  a  factor,  who  represented  not  him '  alone;" biiC  Sir 
Michael  also,  whose  possession  was  as  gt)od  as  -that  itf  the  Ctthmd; 
and  thos,  instead  of  creditors  being  led  to  beiieV>e  that  hre  wtts'tmlj 
proprietor,  it  was  notoriously  doubtful  whether  h^  tras  or  em 
would  be  such.  If  the  Court  had  sequestrated*  tiiid  app^ted  t 
factor  to  draw  the  rents,  his  would  not  be  sufficient  piiMession  niHhr 
the  statute. 


Purauer^s 
Pleas. 


ion  of 


The  pursuer  answered^ 

The  provision  was  a  debt  of  the  entailer  by  the  deed  of  entail, 
and  was  onerous  in  the  sense  of  the  statute ;  Kennedy,  1  Itfa  Feb. 
1829.  Besides,  there  was  actual  possession,  because  the  motoafity 
of  the  factory  was  destroyed  by  the  final  judgment  in  1831,  tbe 
effect  of  which  was  to  draw  beck  the  character  of  heir  to  the  open- 
ing  of  the  succession ;  and  so  in  a  seqnesthition,  where  there  is  s 
competition  as  to  the  rents  in  the  hands  of  a  judicial  faetot',  tfce 
effect  of  the  interlocutor  of  preference  draws  back  to  the  cam* 
mencement  of  the  competition. 

At  advising, 

Lord  President, — I  have  come  to  be  of  opinion  that  the  posses- 
sion in  this  case  is  sufficiently  proved.  It  was  very  ingenioaslf 
argued,  that  where  two  parties  are  in  the  enjoyment  and  possesio* 
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of  an  estate,  it  is  impossible  that  the  possession  of  each  can  be  that  18  June  I839L 
of  apparent  heir ;  and  if  they  had  claimed  in  a  multiplepoinding,  it     ^^"^V^^ 
would  have  been  impossible  during  the  litigation  to  say  what  cha-  ^^^^^{^ 
racter  each  of  them  possessed.     But  in  this  case  it  must  have  been     — -- 
obvious  that  Colonel  Porterfield  claimed  in  the  character  of  heir-  q^„^^"  ^^ 
apparenty^  and  in  no  other.     He  was  not  disponee  or  singular  suc- 
cessor, and  his  claim  was  founded  on  his  character  of  heir-apparent. 
I  put  the  case  of  two  heirs-portioners  coming  to  the  possession  of 
an  estate,  and  that  one  of  them  says  to  the  other,  '  Very  true,  yon 
<  are  my  sister ;  but  I  am  entitled  to  enjoy  this  estate  on  account  of 
*  some  other  deed  which  I  found,  whereby  the  eldest  heir-portioner 
^  is  entitled  to  succeed  without  division.'    Now,  suppose,  during  the 
discussion  of  this  question,  they  were  to  grant  a  joint  factory  to  an 
individual  to  uplift  the  rents  and  to  pay  one-half  of  them  to  each, 
would  not  that  possession  of  both  be  a  sufficient  possession,  under 
the  words  of  the  statute,  by  the  one  who  succeeded  in  the  end  ? 
In  the  present  case,  Porterfield  and  Sir  Michael  seem  to  me  to  be 
in  the  same  situation  as  these  heirs-portioners,  and  I  cannot  doubt, 
then,  that  Porterfield  was  in  sufficient  possession  of  the  estate. 

Lord  Mackenzie, — In  this  case  there  are  two  points,  but  on  both 
I  incline  to  adhere,  and  to  hold  the  act  1695  applicable.  The  first 
objection  to  the  debt  as  not  being  onerous,  I  think,  is  not  insisted 
in  now,  but  rather  given  up ;  and  the  onerosity  of  such  a  debt,  in 
the  sense  of  the  statute,  has  been  settled  by  a  train  of  decisions.  It 
is  scarcely  disputed,  and  in  equity  it  is  clear,  that  the  statute  has 
been  extended  beyond  a  debt  strictly  onerous ;  but  there  are  many 
cases  where  the  act  1695  has  been  held  to  extend  to  cases  of  ra- 
tional obligation,  and  whether  it  is  payable  during  the  life  of  the 
heir-apparent  or  not,  could  make  no  difference  whatever.  Erskine, 
no  doubt,  says  that  the  act  is  to  be  strictly  interpreted ;  but  I  do 
not  find  a  trace  in  any  of  the  decisions  that  this  opinion  is  support- 
ed ;  and  the  exception  he  states  is,  that  it  is  to  be  so  construed  as 
to  prevent  fraud.  The  fraud  which  the  statute  contemplates  to  be 
prevented  is,  in  my  opinion,  the  unfair  and  undue  oppression  to 
creditors,  by  the  heir  passing  by  a  party,  his  ancestor,  who  had 
committed  a  feudal  inaccuracy,  or  not  making  up  titles.  It  is  not 
legal  wrong,  but  the  unnatural  and  oppressive  proceedings  of  the 
heir,  by  which  the  rights  of  legitimate  creditors  of  the  ancestor 
would  be  defeated ;  and,  in  my  opinion,  this  is  the  only  view  of  the 
statute  which  can  hold  water. 

On  the  second  point,  there  may  be  a  little  more  difficulty;  but 
in  the  case  of  Irvine  t;.  Kidd,  27th  June  1760,  it  was  decided  that 
partial  possession  of  the  estate  by  the  heir-apparent,  by  levying  the 
rents  and  granting  leases,  was  sufficient  to  make  room  for  the  sta- 
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Porttfrtield. 

Opinion  of 
Court. 


18  June  1839.  tute  1695,  and  tbat»  too,  although  the  possession  was  held  only  Vf 
tolerance  of  a  father  having  the  courtesy ;  in^  wbich  way  i£  «as 
scarcely  possession  on  tlie  right  of  apparency.     Tbea  it'ia  m  dear 
point,  fixed  by  decisions  find  aothorities,  that  civil  po^fiea^ioa,  i.  r. 
possession  throngh  the  medium  of  another,  is  suffici«iit  for  the  act 
1695.     Looking  to  these  principles,  1  t^ink  that  Col^oet  Porter^ 
field  must  be  held  to  haye  possessed  the  whole  estate  of  Dvehsl, 
and  a  fortiori  a  half  of  it|  which  is  sufficient  for  t^ie  ap|>licatiofi  of 
the  statute  1695  in  this  case.     He  was  the  true  heir-apparent^  aiul 
being  such,  he  chose  to  grant  a  factory  to  a  person  who  possessed 
the  whole  estate,  and  levied  all  the  rents  for  three  years,     Trse, 
Sir  Michael  Stewart,  who  was  not  heir,  concurred  in  that  factory. 
But  what  has  the  creditor  of  Colonel  Porterfield,  the  true  heir»  ts 
do  with  that?  If  my  debtor  become  heir-apparent  to  an  estate,  asi 
choose  to  take  possession  of  it  jointly  with  another  person,  who  is 
not  heir,  and  has  no  right  to  it,  that  is  stilKpossession,'' which  I,  the 
creditor  of  the  true  heir,  when  once  I  have  ascertidaed  hia  .right  as 
heir,  must  have  right  to  attribute  wholly  to  his  voluntary  act  io  ex- 
ercise of  that  right.     1  may  not  be  sure  for  a  time  whether  he  n 
heir  or  not;  but  of  this  I  am  sure,  that  if  he  be  heir,  he  has  takes 
full  possession,  either  directly  or  by  his  authority.     So  in  this  case 
Colonel  Porterfield  granted  a  factory  of  the  whole  estate,  subject 
only  to  this  defeasance,  if  his  right  should  be  held  to  have  bees 
inoperative  in  law.     But  it  never  was  reduced.    On  the  contrary,  it 
has  been  declared  valid.     Sir  Michael  &  Stewart  also  granted  s 
factory ;  but  his  right  has  been  reduced,  and  must  go  for  nothing. 
As  to  the  division  of  the  rents,  which  was  made  by  the  voiuntarj 
act  of  the  true  heir-apparent,  it  must  be  held  as  part  of  his  posses- 
sion, as  much  as  if  he  had  kept  the  whole  of  the  rents.     It  was  s 
disposal  by  him  under  his  right  of  apparency.     A  fortiori,  what 
took  place  was  possession  of  one-half  of  the  estate,  which  is  enough 
for  the  act  1695,  under  the  case  of  Irvine.     If  the  two  corapetiton 
had  divided  the  estate,  and  each  had  granted  a  factory  of  a  half,  then 
there  could  be  no  doubt  that  Colonel  Porterfield  was  in  possessioa 
under  the  statute,  at  least  to  the  value  of  half  of  the  estate,  far 
more  than  enough  for  securing  the  debt  libelled  in  this  case.     But 
considering  that  Colonel  Porterfield  was  truly  the  heir,  and  hk 
authority,  therefore,  alone  truly  operative,  the  joint  mandate  is,  at 
the  worst,  as  good  as  a  mandate  by  him  to  take  half  of  the  estate 
and  the  half  of  the  rent.     If  these  parties  had  been  heirs-portioners, 
which  was  the  ease  put  by  the  Lord  President,  and  granted  a  joint 
mandate  to  possess  and  divide  the  rent,  it  surely  must  have  been 
poj^session  of  a  half  under  the  act  1695,  else  the  act  would  be  plainljr 
evaded.     But  surely  the  interference  in  this  way,  of  a  party  with- 
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o^t  right,  could  not  make  Colonel  Porterfield's  possession  less  than  18  Jun«  1839. 
it  would  have  been  if  that  party  truly  had  had  a  right  equal  to  that    ^"^v^^ 
of  his  competitor.     It  has  been  observed,  that  sequestration  of -an  ^^^^^^1*^ 

estate  is  not  possession  of  it  under  the  statute  1695.     But  though    

thai  was  found  in  the  case  of  Buchan  v.  Macdonald,  7th  Dec.  1796,  ^^^"j^"  ""^ 

Mot.  9829i>fet  in  that  cose  the  estate  was -wholly  in  manibus  cttriee 

by  a' process  of  judicial  sale,  so  that  the  unfortunate  heir  could  not 

touch  one  acre  of  it,  or  ono  sixpence  of  rent;  and  all  he  attempted 

¥^as,  to<obj^&to  some  of  the  debts  affecting  it     Nor  did'lhe'aale 

take  place  so  as  to  give  him  the  rereraion,  or  any  interest  or  profit 

in  the  reversion.     It  was  bard,  therefore,  to  say  he  "was  in  posses- 

sion  of  an  estate,  over  which  he  had  no  power  whatever,  and  out 

of  wbteh  be  drew  no  profit  whatever.     But  this  case  is  one  quite 

differenft.     Colonel  Porterfleld  had  not  only  entire  right  as  heir, 

but  he  bad  power,  by  hi«i  voluntary  act>  to  authorise  the  entire 

management  of  it,  and  disposal  of  the  profits  of  it;  and  that  diepoaal 

waa  to  keep  one^half  of  these  profits  to  himself.     On  the  whole,  in 

this  ease,  I  am  dearly  of  opinion  that  the  interlocutor  of  the  Lord 

Ordinary  is  rfght 

Lord  GUUes^-^l  entirely  concur  with  the  opinions  which  have 
been  expressed  by  your  I«ordship  and  Lord  Mackenzie. 
'  Lord  FiMerton.'^^l  am  very  much  of  tire  aame  opinion. 

The  <^rf  acoordingly  adOitredf  but  found  no  additional  expenses ^''^fi^*"^ 
due.  "     ■    '  -  '       f' 

Lord  Ordinary,  Cockhum,  Act  Dean  ofFac.  {Jfype^)  A.  Anderson,  Cook, 

Alt.  D.  M'NiAU,  Moncreiff.  W,  {f  J.  Cook,  W.  S.  and  Jokn  Gibson  junior, 

W.  S.  Agents.  iV.  Cleric. 

C.  G.  R. 


FIRST  DIVISION. 

r  . 

No.  CXLI.  18C6  Jim.  1839. 

Dr  JAMES  CLELLAND 
agaitist 

WILLIAM  SCOTT  and  his  Creditors, 

AND 

HELEN  TOD  and  Husband,  and  Others. 

Vesting. — Succession  per  stirpes.  —  Conditio  si  sine  libe- 
Ris. — A.  executed  a  tnut^ettlement  of  his  whole  property^  heritable 
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No.  Ul. 


and  mffoeable^  to  secure^  firsU  his  toidoWy  and  after  her  death  hU  di- 
est'daughter^  B.^  in  the  liferent  of  the  whole ;  and  ^  after  myuai 

*  wife's  decease,  and  that  upon  the  decease  or  marriage  of  B.y  fuim 

*  her  liferent  of  the  foresaid  lands  and  said  personal  eOaie  shaMU 

*  at  an  end,)  the  whole  of  my  said  estate,  real  and  personoU  so  Jar 

*  as  the  same  shall  then  extend,  shall  be  eqttally  divitkd  amoMg  m§ 

*  said  daughter^  {if  in  life  and  married^)  and  C,  D.,  &,  J^.  amd  G, 

*  my  sons,  and  H.  and  L,  my  daughters,  the  share  of  the  chMv 

*  children  deceasing  accrescing  to  the  swrvivors  equally,  failing  istm 
<  of  the  deceaser*  The  widow  and  B.  respectively  enjoyed  Ae 
liferent,  and  on  B*s  death  unmarried,  none  of  her  brothers  ad 
sisters  were  alive  except  F,,  but  three  of  them  {D^  H.  and  Z)  1^ 
issue,  —  Held,  in  a  competition  for  the  residue,  {I si,)  That  da 
provisions  only  vested  on  the  death  of  B.,  the  liferentrix  ;  (2if,)  Tkt 
F.  was  entitled  not  only  to  his  own  one-seventli  share  of  the  rt- 
sidue,  btit  also  to  the  three  seventh  shares  which,  in  the  event  (f 
their  survivance,  would  have  fallen  to  the  children  who  predeceasd 
the  vesting  without  issue;  and,  {Sd,)  That  the  descendants  ofD^ 
H.  and  L  were  entitled  to  draw,  per  stirpes,  each  the  one- 
share  falling  to  their  respective  parents. 


Narniti?e. 


On  21st  September  1789,  the  late  Charles  Scott  of  Woodbaok  or 
Stockrodger,  Dumbartonshire!  executed  a  trust-disposirion  and  set- 
tlement of  all  his  property^  heritable  and  moveable;  (1.)  for  pay- 
ment of  his  debts ;  (2.)  for  securing  to  his  widow  a  liferent  of  Us 
personal  estate ;  (3.)  for  securing  to  his  eldest  daughter,  Rlizabetk 
Scott,  after  his  widow's  death,  the  liferent  of  Stockrodger,  and  tbe 
residue  of  his  personal  estate,  *  and  that  during  all  the  days  and 

<  years  of  my  said  daughter's  life,  and  her  continuing  anmarried. 

<  (4.)  That  after  my  said  wife's  decease,  and  that  upon  the  decease 

<  or  marriage  of  the  said  Elizabeth  Scott,  (when  her  liferent  of  the 

<  foresaid  lands  and  said  personal  estate  shall  be  at  an  end,)  the 

<  whole  of  my  said  estate,  real  and  personal,  so  far  as  the  same  shall 

*  then  extend,  shall  be  equally  divided  among  my  said  daughter, 

<  (if  in  life  and  married,)  and  Laurence,  Thomas,  George,  William 

<  and  Charles  Scott,  my  sons,  and  Barbara  and  Jean  Scott,  mj 

*  daughters,  the  share  of  the  child  or  children  deceasing  accrescing 

<  to  the  survivors  equally,  failing  issue  of  the  deceaser.'  Tbe  tes- 
tator was  survived  by  the  whole  of  his  children.  His  daoghter 
Elizabeth  enjoyed  the  liferent  after  the  death  of  her  mother,  antii 
her  own  death,  unmarried  and  without  issue,  in  February  183a. 
She  survived  the  whole  of  her  brothers  and  sisters,  with  the  excep- 
tion of  William  Scott,  who  survived  her.  Laurence,  George  aaJ 
Charles  died  without  issue,  while  Thomas,  Barbara,  and  Jean  left 
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is9oe>  between  wboiB  and  William  a  question  having  arisen,  after  16  Jun«  1839: 
the  d^ndi.of.tbe  liferentrix,  as  to  the  division  of  the  residue,  Dr  o^^j^ 
Clellai»d».^»jQ4ioial  factor,  on  the  estate  of  thetruster,  raised  the  Scottand 
pxt;$iwt  nNiJkiplep^iiiding)  in  which  William  Soott  (on  whose  daim  ^'^^ 
there  were  fiding  iaterests,)  pleaded,  Narratiye. 

1.  la  tems  of  the  trust>*deed  executed  by  bis  father,  Charles 
Scott,  the  .clahnant,  as  the  sole  surviving  child  of  bis  father,  on  the 
cleath  of  his  sister  Eli^abetii,  who  life-rented  the  trust^funds,  had 
rigbt  QQt  only  to  an  equal  share  of  the  trust*funds  bequeathed  to  him- 
self as  s^.  individual,  but  atso  to  the  shares  of  all  bis  brothers  and  sis- 
ters who.  had  predeceased  the  said  Elizabeth  -Scott,  without  leaving 
issue.  \  '     - 

.2.-  Uilder  the  clauses  of  accretion  contained  in  the  trust-deed, 
the  ehildren  of  the  deceased  Mrs  Jean  Scott  or  Todd,  and  the  chil- 
dren of  the  deceased  Mrs  Barbara  Scott,  or  those  claiming  in  right 
of  the  said.cluldren  respectively,  have  no  right,  in  competition  with 
the  eiaifiMu^t,  or  those  claiming  in  his  right,  to  more  than  the 
seventh  share  of  the  trust-funds  which  were  bequeathed  to  their 
nlothera  respectively,  under  the  trust-deed  executed  by  the  said 
Charles  Scott. 

8.  Assuming  that  the  shares  of  the  several  children  of  Charles 
Scott  vested  immediately  on  the  death  of  the  testator,  the  claimant 
is  entitled,  in  addition  to  his  own  proper  share,  to  the  shares  which 
belonged  to  his  brothers  Thomas,  George  and  Charles,  and  which 
ivere  provided  to  him  by  their  deeds  of  settlement ;  and  also  to  the 
portion  of  his  brother  Laurence's  share,  which  fell  to  him  as  one  of 
I^urence's  next  of  kin. 

The  grandchildren  pleaded — 

1.  Under  the  trust-deed  of  Mr  Scott  no  right  vested  in  any  of  the 
parties  to  be  benefited  by  the  trust,  until  the  death  of  the  liferentrix, 
(except  in  so  &r  as  children  were  substituted  in  place  of  their  parents 
predeceasing) ;  and  therefore  the  shares  of  such  of  Mr  Scott's  children 
as  predeceased  the  liferentrix  Elizabeth,  and  died  without  issue,  ac- 
cresce  to  the  surviving  children,  or  the  issue  of  children  predeceasing. 

2.  Under  a  fair  construction  of  the  provisions  in  the  trust-deed 
of  Mr  Scott,  the  shares  of  his  sons  and  daughters  predeceasing 
without  issue  accresced  not  only  to  the  surviving  children,  but  to 
the  descendants  of  such  of  these  children  as  had  died  leaving  issue ; 
and  the  claimant,  as  coming  in  place  of  the  deceased  mother,  is  en- 
titled, along  with  the  other  children  of  Jean  Scott,  to  the  share 
which  would  have  fallen  to  their  mother,  if  alive  when  the  succes- 
sion opened,  and  this  whether  the  right  under  the  trust-deed  vested 
upon  the  testator's  death,  or  only  upon  the  death  of  the  liferentrix, 
Elizabeth. 


»^oX(l '"''^settlement  in  favour  of  their  brother  William  Sc^t;%k^l'1i?M^ 
OUmts^''^"''  would  be  ineffectual  to  alter  the  destination  in  the  trust-deed,  bj 
i.s  .11  whft^^Ait^'Wis^r^i'lofiHir^'iftriilfiW^MWJ^^tfiiittaSsrfH^W  a 

-i.'A'l   tiniinvr^  nri#ti%M<L  voItriD  Lagjtamdl)  oiU  uji^UAiiijrziii£i_nfll-lGi(71kkl 


JsTnnt 

"•■■'''a 


locutor. 


I  Sana*!! 

Lord  Ordi-        '*' 
nary**  Inter-      ji)t 

<^iii'(a  ^ifi  W!«^ti«  tbb'iip  ii^^vtfi^  iiuf»iv^  ^  ofii  ^Avi 
<'diTsM,^!fj  <^'>^£M^  at'iiiM^i^w  initdil'itf  w^^iMr^v# 

<-^'^el<^^'^rBti^yir5eii?dli<r^iiVa^g's^fi^^t^i#i^<}9di 

*  called,  in  order  to  determine  what  the  parties  wish  to  be  dooei 

*  order  to  eet  these  findings  applied ;  and  find  no  expSfliWMtilHi 

:« ttittU^i^a'Wito  effflft  ps%?'q "  "''i«i  «  8ii»T— .»v\\\»o  bwi 

Note.  "'    '  -<'M?^iiil<'iAf(^-^9'i;^f<y'2^i>!d{rl>^'tMA'U%fi«Mfi«ii984^^ 


Hi' 


fl$'aiptilI^d'<id<t%¥>'l^/k'UiAM^Acetf<^tt%»ail,9(lli)P«^)«ti^^ 


*  and  gave  that  issue  all  the  rights,  including' such  a-ifiHClfV 

<^c^A^iiiyi>i'^6ft;24  8i  tfi8i^i(^%i»>aitd  »itt(fi»l^'\i^ 

*  rents  would  have  bad  if  now  alive.     Th^^EWn  vftniAjWl" 

'Hiwhiflt''i*^ft"&M  '^^skWmi&^^  ^vm^'^mmi' 

i 
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'  audi  if  it  be  aO|  tliea  all  the  aatlioriti^Si  boirsver  different'in  otber  \9  Jum  1830.- 
<  rmpectik  iigree  in  tbiS)  tbat  tbe.  ezpreMediotentioa  of  tbe  testator.    ^*v*^ 
•  k  to  receive  effect.'  ^"^J' 

Odnn. 

William  Soatt^^  creditors  reelaim^d^  praying  the  Court  to  6nd,  ^^^^^^ 
1<^  Tlmt  the  provisipos  by  the  deceased  Clmrles  Scott  in  foroar  of  Piets. 
his  cbiidreo  vested  io  them,  and  each  of  theln,  a  morte  testatoria; 
that  the  shares  of  George,  Charles  and  Thomas  Scott,  all  sons  of 
the  said  deeeaned  Charles  Soot^  whetb:er  arisii^  to  them  in  their 
pirn  right»  or  as  representing,  ab  iqtestato^  their  deceased  brother^ 
iMatenc^  Spptt,  were  validly  conveyed  to  their  hrptheri  William 
Ssottt  by  their  several  wills  pr  deejds  of  settlemeiit  fpuQde4  on ;  and 
that  the  said  WjUianii  Spott  also  acquired  right,  ab  intestatp,  to 
those  portions  of  the  shar^  belonging  to  Laprence  Spott  which  fell 
to  him,  the  said  Williaoi  Spptt,  and  to  his  si'ter,  Elisabeth  Scott, 
asioezt  of  kin  of  the  said  Laurence  Scott;  or,  2^y,  In  the  pvent 
of  your  ]l«ordships  adhering  to  the  finding  contained  in  the  prefiudi 
interlocutor,  bearing  that  the  said  provisions  by  the  testator  in  fa- 
vour: of  bis  children  did  not  vest  in  them  until  the  death  of  ^l];Ea- 
bath  Scott,  in  1835,  then,  and  in  that  case,  to  fipd  tbat  the  shares 
pf  iiich  children  of  the  testator  as  predeceased  Elizabeth  Scott,  with- 
oat  isiae,  accresced  to  the  imid  William  Scott,  as  the  only  survivori 
pf  sach  period  of  veMtiog ;  and  to  remit  to  the  Lord  Ordinary  to 
adjust  the  interests  in  the  present  multipleppiodiug  accordingly. 

r 

At  advising. 

Lord  GtfitM.*— This  is  rather  a  poazliog  case.  The  first  ques-.  Opinion  of 
lipais,  wbta  the  legajries  vest  ?  whether  from  the  death  of  the  testa-  ^^^^ 
tpr,  or  tbe  death  or  nwrriage  of  Elizabeth  ?  TheXord  Ordinary  ha» 
fsond  that  the  provisions  in  hvour  of  the  children  did  not  vPst  till 
the  death  of  Elizabeth ;  and,  after  much  ponsideration,  I  baye  reluc- 
tantly come  to  be.  of  the  same  opinion.  Bat  then  there  is  the  qupstion. 
How  is  the  division  to  be  made  ?  For  my  part  I  can  see  no  dause 
m  the  deed  the  least  indieadng,  on  the  part  of  the  testator,  that  the 
graodebildren  were  to  take  per  stirpes.  I  say  this  independently 
of  say  dedbioQS ;  for  I  think,  if  such  be  plain  from  the  deed,  we 
awst  be  guided  by  the  eniza  fohmtas  of  the  granter.  .  Acpordiogly, 
i  gp  on  the  intention  wbiph  I  have  exphiined ;  aild  I  certainly  do 
tUnk  tbat  the  intejption.  was,  tbat  the  snceessipa  oC  tbe .  gnmdchil- 
4ceo  was  to  be  limited  to.  the  particular  sharep  of  their  own  parentSt 
and  jio  more.  .  . 

'.  Lard  PrmdaU. — The  ease  struck  me  in  the  same  light,  and  I 
agree  with  Lord  GiUies. 

l^d  Maeienzie.'^On  the  first  point  I  have  no  doubt,  via.  about 

VOL.  XIV.  3  Y  ^ 


awl  DfioissavfflOFivHBo  SMia 

OtherwruUQ.  Migo«l|)iaB%  9^(tku««y  ^«UwvMqO»  ifcti  a«n»^d<9tefiaiftyt!K 

Q^^mh  db  tlA)hi«t«iwtwli<»a<i«aM>ttJwfttl^te^wti8<^WywiS« 

wttMl  i|iMo«iiti«}Bti4il*«»  «ilHiAB«M(Jif>lbo^«H!ofB$|bebi«M«i 

May  1630,  and  of  Greig,  5th  March  lPfl?,)iiit^iflhi  (ini;pwrti<ii 
view,  where  the  word  *  sundTOrs '  occurred,  and  where  chUdia 
^tMiWld.io «iHUl^eB«et«)^iMai«efaddd«nj>iC«  ett^m  iikMm 
IMmA  the*i(d«uhO,.«i(0.^(#n,<i«dhi«3(fieaMKlfai^8»ih9i«|^ 
i^m.£  .titer  iMid^tot»iig><N(Sk^epoea«iqi^^.»i,ato»il9M*li 
(idSbTajy  Ic^jai^oi  t)(iabio£riMtttiti9at  ^yfl(tfttt.«o^iinMi((>^  SKdi 
twBM'  pn6v9it  '.ate(te.t-^9ri»afotMitoifbbfc)tii»»T  »i<lri>OmtTiJl 
ivU;dM'4o;  6»(M7.«ini^«tifr^teitat«e#Cqi«tAhd}jBti^M{t|lfr««  ;|^ 

thtrtMhintM  mtgliriilMt  4o[i«t»tI)aft)ftep]es»r^i»HRlifOly,«fiiWtfim 

|lmi3fMyyi«q^0meiRrUeiir^bpiMMd,A«  m»j»i^^,im 
^OsOeAOfifi  ritlAAh^I  thi*kitto(  %if«st«tOd«:|Ml»fMSf<ii^p8f» 
p6cAl«iiocj;bf)  pt^^wsj[wid(tQM)fal^^AtMlid>dw(iMlM««M(nl 

iagltSiyiiihrOfitMUlrJbfirtilhlps^ioaiHaliA  :  dl^Gd  .to\«.  ,d£-Tf  .as*. 

p»w»ii»9o<t[u|  JbiiWwgfit(j>»^  tt  .hjrtKtjatt^^tWMteN*  tlwli  t»»g  f)f« 
^UMKiWe^idog  .t«  yfywMXfc  g<)cetei^ttteibagT,^iA<itiat,  j^iMiM 

^«l^  Ml^iriQisV^^Dff  Myi*8itl»fi>  JiL  ti)M8te^4i9*i  fMHR 
find  any  such.    I  can  only  read  *  sarvivors,'  as  wnrxWflg'rfijillhW 

tV<6MM0;yfef«iSO49o.4qt4t9f«^iUdc«dlti.  ^AHoto  Afejdgaffcilf 
lifto«»e;  di9«.t9cd^0ie«lw  Jl(i^  UMitt.e90S|itfl»imktr|(lritfil1lr 
lik§eite(8l^doScplnMigiy4iJoain)F  .C|i«%  Jte8«i^1t<l»|iMMWt>'Al 
l«^^^|)iqOqr'edOl^r)MttilH1«iMU^qwr^dl(lt)tt^tillVi•.zi  ,«alX. 
^  '-<.  I l^be^tMao«Md^^lgbih8ldlii«ihWlliwni,&MK  N*e tkt  ^ 
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»-gliB<>«ftti«c6MUiMtniiii«toi»MtdBtfc>  Hfcrwrtrirl  HKrij^aHii^et^  JSafawMan 

»iftta«>oC^thfrtNeld•fto6fi|IIdt9}|Mt8ldnftH«64k^dHia•<Ii0piIItlutelW  seotteiix/.^ 

I^UK»iMto^|Mwd«4i*aMdiiiMit,¥Mift«iilibooilis9^i*^«^  juagoMMij'io 

fe«lJof|f«^aA<CB|trta»tlBiiit9  itMAisirtAixim  4(iiMadifati^  Itiw  ""'^ 

t]>l»ant^'faildH«Mliird(piti^to4hi«(tocMh«idMf4lii9!inBal^^ 

n3ib[t(l3  oioilw  bna  ,bonii300  '  eioviviun  *  biow  oilj  oiodw  ,v/9iv 
enoJlif|ftbrMI^}/llo  jtSrt'ambfibMfeliiieMifMmasqpidlim  («.bWilifttlS 

t8ilk;^ili(4ee7^\ZHMB«i>(*it?lMi!,nii^>.Wo.^tliSbiitb9«(j  tigMi, 
lftaijwttMHki>t«^iftchl«3(«Mi<fi^<!|ieM9i$^I>:  ii«yt»l^  'Mhs4 

UlQVHqletevWHy^Olwteffalgf;  l«lh^M4l  laM^Sill^  ^A^sAmU; 
l(9^6M^9M<Mflf^b<Utada(}(^rJ6tiPl>ku:lM»^8i  ^(JDo^vlcIWSq 

a«MMb°fe«ltii?t4ik)Bm4i9tt^'Mr<«94CiuD«UiolMcwa)^^ 
Jan.  1726,  Mor.  6346 ;  Aitchison  <^:!i!LnnJ^  n«l|il$Vft''<ie^igiK( 

Mr«{  CMltitdlf  ftfflBMsayfintlv'Fitb.  47M!^Jil^M'^1«6  ^uHxa^Ibiwi 
lltMi43S»tliL'Jiu^>lf7^ei«-'3('w»(:  it6^  l89':K3*l«^inarw|Mte->oi|MQrtM^ 
lOltr  )ftf^.  IwaiimdHii'^  m^^isxto  iQKniits^SOihf  i^MiifiTM^ 

aMtol#tlv«}eiitli^A;26Uio]|i9i^la80»d;iiu«>sFlTUl.  gOdi): 'WIlMlllnr 

MlUi<4^^iNiyi'J'^  ^<>  ',8iovivia2  '  bii'ji  ^Itio  111S3  I     .ibud  ^nn  bnfl 

)^9{iA!«>94l(M^Mdv«t9lt«flA^  SU>x44.i|tf(Hr;nlIfHkl«iii>»(s 
11C3fi«^jit^  %foHtftt,  Jiito^tt&*li»<ltl(i^.o6to»^ld|K^tAtttf>  vj 

^faimmi0p9iif1f936»  fH3.  ^nBteUklisBiadttaSeb^Iftslieelj 
Sft<nD»  ix.hf09{aJibf*f<tfipEd<i«ifvBfitllwl^4ilti«'^P><i«d6t;i<l4 

3t2 


am 


me&itois  sf'iftsE 


Mautl 


^5^^n  fl?W^  ^"^  90nsi9lib  s  lo  sonaupsBnoD  ni  Jadl  .bslsniaoi  Mli» 
SnS'V.h  '"' '»«  '■'""if'  isinsqis  ,aoi»sa  lo  liuoS  sdl  lo  esjbul  sdl  mora 
oo»,i;«.M  L»J  Oraii»T.,C«»«*       ,  ia.  (Ft  '>«l)hWWO|ffilBBfe&1|fflhrt 

baJohJBM  s6  bluoiia  ,lBijgij  s£  ,doidw  ,89i]niJ098  lisdJ  nAaW^to' 
sdl  io  esaaaqxa  sdl  a"ibtjJoni  .madl  vJ  banuani  Bsaasqza  sdl  oi* 
hns ';  esiliiuosa  sili  -gai^^vaoo  ban  gnigiadaBib  io  bna  ,noiji]»q' 
Jnfiiisw  e  lot  noiiilsq  Jnassiq  sHi  balnsssiq  ^sdj  ssoqiitq  t'ldl  v& 
bsa^imos  sdl  lo  )uo  'jf^tlfl^i^Jfp^SJ^jiiiooS  \o  dnea  adJ  oa 

.bail) 

oj  jimai  s  abEfa  odw  jJioqs-i  bne  ,M3ai  adJ  oJni  siiopni  oJ  gaidon 

(Gordon's  Teustees,)  ■  ■'»""' 

againit 

I  «,u  bWfeVMJ5.¥,«Fl,E.?g!f.iMjaso,.;s„,||^^iJT . 

idj  ni  Jos'fis      ■  ■■    - 


..J  tntne jvi 

•   A.  for  atoairani  on  tht  coimff. 
held,  that,  under  the  liquidate  penalty  in  "n 


to  the  expenses  of  making  his  debt  effectual. 


f^E  late  Earl  nf  Duiirao 
;gack-oJ  of  ITartis,  ptir 


i)«a<jreRB  nsaoilbaq  sdT 

0.  in  the  rankin'a;  iin<I'?ale  of  (be  C^ialel 
'hascd  tliat  <?slale7or  L,60,50O,  afi^  fhi! 
sequciUly  corisigiici  tin-  price,  with  interest,  in  (lie  Baiik"tif  S^ 
land.  The  late  ?.Ir  Gordon  bf  Millrig,  anti,  after  Ill's  dtit'  "' 
.trustees,  tiie  present  petitioners,  claimed  to  be  prefeiTed'o^ 
price  for  L.25,000,  ivitli  interest  rrom  AA'iiitsuiicky  1329^'W%i 
liie  peiialtjea  containei!  iri  tbeir  groiin{!s  of  ilebt.  Objectioli?  tin 
tbeir  claim  were  lodged,  botli  by  tlic  common  ogentin  theTartbmj,' 
ami  also  by  tlie  respondent,  Mr  Mackenzie,  rw  trustee  for  Maeleod'i 
cUiidrcn,  wlio,  founding;  on  a  prior  lierttable  security  In  ISl'i,  niaio- , 
tained  that  they  ougbt  to  be  preferred  to  the  petitioners.  After*' 
long  litigation,  the  Court,  on  16tli  January  l!338,  (ride  Fac  (.'"■; 
''■iiii.  289,)  preferred  the  petitioners  in  terms  of  their  cliiim;  but  iV  !■ 
,  inlEflocutor  contained  no  finding  as  to  expenses.  The  RoJieiifi 
'Lords  affirmect  this  judgment  on  26th"  Match  1839,  lufTn  ibfir 


-cellor  intim&teil,  that  in  conseqaence  of  a  difference  of  ^tpfyfj    V^ym/ 
among  the  Judges  of  the  Court  of  Session,  expenses  sbontd  net  be  ^^^^^^'^ 

*  ment  of  tiut  amount,  and  to  the  penuties  and  teriiil;pi:faihirei 

*  edWdfae^n  their  §ecuritie8,  which,  as  asaal,  shonld  be  reatrieted 
'~*  to  the  expense!  incurred  by  them,  inclading  the  ezpsnsea  of  the 

*  petition,  and  of  discharging  and  conveying  the  aecnridei ;'  and 
for  this  'purpoie  they  presented  the  present  petition  for  a  warrant 

-OD  the  Banl£  of  Sco''&'f4(^CU^*4^fftV  ^°^  o^  ^^  consigned 

'^atid. 

.'^ftm^W^'*'^  *'»«  Peti'J'"'  to  *'"'  Lord  Cy^Wgin;/l>« 
Tanking  to  Inqnire  into  the  focts,  and  report,  who  made  a  remit  to 

*™"^'  (,a3aTaiiiiT  a'noaaoO) 

Tne  respondent  matfiAiuKr^'tEM  it  was  incompeUnrtt^^  him  Rcapood«m't 

i|ifl|U|ient8  ofrthaCourtpf  SassioB  and  tlic  Uousc  of  Lorcf^  arid  it 
Bjuiigments  it  expenses  were 


liis  (tlie  respondci it's)  debt, 
bo  to  take  tlietn  ogt  of  the 

i  \>_\Uw^t^  tjJnViw^sS  3i\l  -i-iiim  ,iaAi  ^WA 

The  petitioner.  a^iSS^?  ^*'^  "'^  '^"'*"™>  ""^=^'  '^'  ^» 
.^.j.Thaij.under  the  penalty  in  their  bond,  tliey  .were  entitled  to  the  Fnirtoncn' 
fuH  cspepsea  as  t^xed,  wliicii  are  as  much  covered  by  (he  scqUrity  ^'""'•riiM 
as,Oie,priiicipai  sum;   Ramsay  r,  Goltiie,  25(1  June  1 8'2G,  6",  olirf  J5. 
)v.^7ii;   Main  v.   M'Njir,  -JCtli.  .May  IW-29,  5.  nW /).  vii.'ijfeS^; 
Puff.i-.    Cbapman    lOlk    Feb.    l/jj,    i/(;r.   10,04B;   Allardlc'i"'». 

_  jij^rison,  ,Slc.  I  Odi  Juiia  17se,  .V-r.  10,05-2.    T!ie  e.xpcnsea/wtffifti 

fl^i9;Po^e^f)j,ipainly  iiieiirrcd  I'y  t!i>J  unsiiccessfiil  comiietH.ion  rf'We 
^SffiHSr^Wl- Pf *?  ^'""^  ''"'"  ''""'  '^^'^'■'-'  "''  t'"^  common  debtor,' '  '' 

f". I-,rV  -..-I   .... 

LotjI  Pre.'ii'hu.^l  iilwi\ys  understood,  tliat  wheu   I  am  pu|!"to  Opii^nof 
cxpcuse  ill  siilii^  on   my  burxl,  by  wligmsrevyr  titat  cxpi^nse  mly  ^'"^ 
,kie  occasional,  I  am.eiititJL'il  to  tlie  e.^pcii.ios  fairly  incurred  in  virtue 

^pf  the  pejialty  therein  contained,  and  1  do  not  undLTstiiiid  tliat  my 

-jifig'it  is  affected  by  the  fact  that  there  is  a  competition. 

^j^^jfj^^^^^i'/Jif^—'niere.  is  no^^oub^  ^'""'i,  J,"  strict  Ia»'j  the'  e.'^^ertises 


%vth  DKGUoanis 'lorrsuDo  mvL 


S^'^Ti  But  what  M^'J^mdif^miMi^  lMP«m4M  4 

Court.  Huo.)  ^jj^i^,^^^  iMy4v«ib«hcitoijkagtt^ii^^ 

W&^i^llir1iy»i>r^il^?     *'^n"'i^  H'iqiivAand  ads  )o  iuo  sdeadqza 
Lord  Ma<*0ntie.^ih  hsef'^pMm^^Ottii i§kbo^QtlM\mlli 

^ii^^M  K'ii^d,-  ^(Vii^tbM§uypq>»ott^(VMdJyctdifoi]Jb3 

668  due  under  the  penalty  in  a  bond  are  the  fair  expottitt 
blame  is  to  be  attributed  to,  and  no  bad  litigation  has  beiiHH^iiW 

'^^^^W\k»  tfi««i4b  ^«l^|iMwil^««^Mfi1f  &li  bi(s At6lM(liki 

iJBw;ys»fe'^fei8dogpUy^q]fttfcu^ 

')RMrftt^kieft«l#4dbm4ribW«N'l»^4o^lb^ 

-|Kfr  ft^«M^#»iiiiaid^ifiM)ff9^^  Aw^tKtJfailfpmpiiiwI 

^«mF^dUMrfb^I«itiltedAt»B|ll^  apt9k^1ef»\ji1^Wtrhdi>fi^ 

tUey,  bave^een  fairly  incurred  here,  or  on  .die  appeal, 
jreaaon  why  they  should  not  be  j[gfiji<^due  yf^^f^  Bgi^fjp^j 
thote  kj|8  i^en  nothing  wrong  in  the  litigation.  Tbere  woald  be 
no  use  in  the  penalty  at  all  unless  it  covered  the  eaepcBset  ftidf 
incurred,  and  where  it  cannot  be  stated  that  there  has  been  any  iai 
litigation.  I  do  not  therefore  consider  that  there  is  any  peculbri^ 
arising. from  what  Mr  Wood  has  said. 

It  is  a  fallacy  to  say  that  the  expenses  will  come  out  of  tke 
pockets  of  the  children.  They  must  come  out  of  the  common  fsnL 
The  House  of  Lords  have  decided  nothing  about  this  qnestioft 
It  was  not  before  them.  All  that  they  did  was  not  to  find  tke  ap- 
pellants liable  in  expenses;  but  tliey  said  nothing  as  to  theliabir 
lity  of  the  common  fund.  Their  Lordships  m^ht  have  ihosgh 
that  it  was  a  fidr  question  for  an  appeal,  and  that.no  costs  of  sp- 


tfaereisiM 


null  itri9A<vi^]fe)iMlliM]S  »f Pl^i^iitl^^ 
his  expenses  oat  of  the  bankrupt's  fund.    Sl%tSi^^i|HJ^^gq|i 

filit<^tfcdbto)geiJbfei»p^iftet<pwlU  ?,biiK|bjr  mtHy^,th!^ 

»qz9  lifil  dil;)  9tb  bnod  £  ai  ^jlfinaq  sdj  lobnu  aub  epd 

Imlkd%9ta3d  sfid  noUfi^rjil  bfid  on  bnfi  ^o)  boiudhiiB  od  oj  81  ofOfild 
-fl9€JBied68lif<cftftriiillftI»»titJi}6§n  §ff|i0ft^  ^fil)  ^i^mid^te  l^  judgment. 

XtanctadJy)^tMCfft»b|tdsft0^4ijC;^Mllii 

Id  Tfi&m 

n08691 ' 

od  bluow  sTOilT     .nobfi^hil  9jli  ni  gnoiw  jinidjon  no'j^^ p|])[^  of^^Jl 
\hidi  aeendqxo  odi  bsiovoo  3r  gj-Ziftci  liu  Jji  "^jli^a'm  sds  ni  eau  on 
bad  \aG  aood  and  oisdj  Jcdj  boJuJa  od  joniiRo  jr  oio.!-*/  bn«  ebanuonr 
Y^iifiilu99q  ^nfi  si  aiodJ  ;tfidJ  isAIi^noo  9iolin*>J)  jon  ob  1    .nohfigiji' 

•bisa  fod  boo 7/  -1/:  ;?;.»lv/  fnoi^  ^niaho' 
sdi  \o  Juo  omo3  lliw  aoansqx^  sdi  i&tii  yc?.  oJ  y^nlljii  js  ei  3l 
.bnu^  nomoioo  oiU  1o  3uo  araoo  i^iita  \(odT  •noiLIrda  '.;dj  1o  eJ3>I>oq 
•noil89cip  eidj  Juodfi  ^nidJon  b9bir>9b  9Ycd  ebio.I  ^o  0800H  9dT 
-qB  odl  fanft  oJ  3on  ;!cw  bib  \*uli  icili  IIA  -modi  oiolgd  Uui  ^io^j/  Jl 
-wJttil  9dt  oi  81;  ^nidJon  b'nv  >{9ilt  Jud  ;8o?,n^q/9  ni  9ldfiiJ  Mniilhq 
id^uodj  ovfid  Jd^ica  fqiriebioJ  ii9d  T  .bnul  noiuinoD  &d$  fc  yjll 
-qe  10  8Jd09  on  imli  bnn;  (Icoqqs  iic  10}  noi^aoup  li^l  £  ecv/  ]i  lisd* 


%m  .  DKOftBEPQis'iorrsaDo  m\A 


in'jfn^j 


:<rr"^^r*]rjy^(nv 


^^7^  But  what  M^c«|Qik)«^«^1klM9im4&)4^^ 

Court.  .r<uuJ  f^^j^^^^j  lMf>M^6ib§t)0ltoijMgtt^i^f^^ 

Lord  Madmtte.^ih  kiSf^pM^miSiA  iBkk^^jMiSm^.^'tfXk 
fmfP^'^Ekp^^  W%«#wM4ff  kl»  4MIAA  M<ttiM|fyMto8^ 

868  due  under  the  penalty  in  a  bond  are  the  fair  expeamJft>ii^ 

blame  is  to  be  attributed  to,  and  no  bad  litigation  has  be^l^fftaihU 
.  «^m^ymMiipkkyr^}ikm  6fl§a{«iif^i«MiitMift>^«ifAaipeB* 

^«M^F>«&%l»{b#^itiltedi^t»B\ll^  tt[afitf(qplM»l]»1lii«l-rbd4^ 
m^ebdifa^^«i<^iMieto«^ibq%lieetra[4w 

th£Y,  bave^been  faif  ly  incurred  here.  ,ar  on  the  appeal,  there  is  bo 
jeason  why  they  shoAld  not  be  fepji^due  %if^^f^  »if^^%mm'  * 
ih.ote  kjis.tieen  nothing  wrong  in  the  litigation.  There  woaid  b 
no  use  in  the  penalty  at  all  unless  it  covered  the  eaepcBses  hUj 
incurred,  and  where  it  cannot  be  stated  that  there  has  been  any  !■' 
litigation.  I  do  not  therefore  consider  that  there  is  any  peculisri? 
arising. from  what  Mr  Wood  has  said. 

It  is  a  fallacy  to  say  that  the  expenses  will  come  out  of  tke 
pockets  of  the  children.  They  must  come  out  of  the  common  fBOfL 
The  House  of  Lords  have  decided  nothing  about  this  qnestioft 
It  was  not  before  them.  All  that  they  did  was  not  to  find  die  ap- 
pellants liable  in  expenses;  but  tliey  said  nothing  as  to  theiishi'' 
lity  of  the  common  fund.  Their  Lordships  m^ht  have  ibaogl^ 
.  that  it  was  a  fair  question  for  an  appeal,  and  that.no  costs  of  V 


js«4 1481  caininoF8«Ka!UOM  a  d«a» 

i  iHjraj<b*t^imjto»Btiq3l^ia>9>iijrftl^irt 


b  iosMptiibqit  MsflbQihilt  )ife{«w«fg»  d^bl»iJ«a|to«II^M/[  Ifidw  iua  ^Z^^b 

b  <kiK«fiir«0Bified»il|Uthic^9ill^l^t^^^  bJ3;»)r8|Wr,b^^  Court.  4iuoD 

his  expenses  oat  of  the  bankrupt's  fund.     STi^^y^nWRk^iW 
H  dte||l|tieAilo)getdlitecMP«fte4<pwh^  ?,biiKlbjr  wtu^ithi^ 

g  ^  im<  iijsfo ilyi •aiiai»tiii^it<»i>  m4  «Mem&ii«iy  fe^ft^l0n8^^mff(- 

f  ili0fMfitoWMoqz9  lifil  dii^  91b  baod  6  ni  ^ilsnaq  edj  lobnu  sub  ep8 

^  tariWlJl^iltddd  sfid  aohfi^bil  bsd  on  bns  ,o)  bDiudhl}^  od  oj  gi  onifild 

I  -fi9^d6!nMcftftrij|||ft]l*titJy}6§n  SdtlAft^  ^Sq  ^^tbi^^        1^  Jadgment. 

f  effb^indto  sA»iw|6^9i4tfDgfl^p^  tg(thfeMiwiiM»  f4aimim  ^¥W 

^  s^t£ifik«f2Se«$^t««pd(fti)»^ 
,  s«pdsftto^]d49»JA^ri«n}^^ 

^anrtQAJy)^tMltfftwt(|tdsAi|^4ijC;^fM^ 

od  billow  dioilT     .noiJB^iiil  sili  ni  gnoiw  ^nldjon  no'j^,  p|])[^  of^^Jt ' 
"^hrel  asenoqxo  odj  beiovoo  Jf  e^/iU^;!  Ii«  ir*  ijj[f?a'jq  91b  ni  eau  on 
bfld  ^nc  n9Dd  baiI  oiodl  Jsifj  boJcJa  od  jonrino  it  oiof?/  bnjj  (boiiuonc 
Y^iiBiliiooq  ^nc  si  9iodJ  Jndi  t94i8no9  oioVyi',At  ton  ob  I    .noiJegiji' 

.biG8  ?r,d  booV/  *»!/.  J;;.lw  moil  gntaiiO' 
sdJ  lo  i0o  ocaoo  IJiw  eoanoqx^  od)  Jcd^  yn?.  oJ  Y'3^>''^5i  c  ei  jl 
.bnul  nomonoo  odj  Ito  Uio  9moD  ;t?jjni  ^oilT  .noiL!rdo  ixJJ  I0  eiojiooq 
.aoi}89up  eidj  iuodR  ^nidJon  bdbiiob  svcd  fcbioJ  lo  dduoll  odT 
-qa  9di  bnft  oJ  3ofi  ;»fiw  bib  \'}ih  Jcdi  II A  .msdi  oiolod  Jon  8X}v/  Jl 
- Uaii  ddl  oj  8u  ^iiidion  b(K^  Y^iit  Jud  ;8e?>n>q/9  nr  sIdfiiJ  MfiUhrj 
Jd^iiodi  ovfid  Jdgim  eqhUbioJ  ii9dT  .btiijl  noiuaioo  odJ  lo  yjll 
-qe  10  BJeo9  on  tcili  bac  (tcoqqe  nc  lol  noi^a9np  li^;!  xs  ecv/  Ji  lisd* 


fieeiMolOS  nc  ,9Ja  noiJas  JBfl^  ni  btiB  jbfrdo  sfcoidi  b  lo  Jnemilfi  lol  isba*^' 
V"*^     hlUh  9lBfn9"J  fl  9iod  t>^^«  afe  ^Pl/r^T^^  beniBldo  ,1 181  ^bl» 
10  'iriw  ^^'^'^^  "^  ^^"'^^'^  ®^'^  3€4'^?q*«few'«^^  9d8  ,i9ba9l9b  sdJ  ol ' 
JL.      oi^vWfi^Ta«J^dj9dw  ,b9Jn989iq9i  9(1  jb99bai  .bna  imMl  Jenisgfi* 
•  .9niiniB\^  gfliTda^filMI  9d  ififb  ,wond  Jon  89ob  i9U8ioq  *fiW«W%  WSfttir 

has  ;  noi88o8  lo  JiuoO  ^i^Ufti^^U^"^  ^''^  '^^""  no}8n9q8U8  yd  9«o- 
9orjIq  ni  slerao^  BIhb  9'ftf|Xnl&  yftASSd  sAl  ^o  Jo9q89T  nt  ^a^' 
eidT— .looiq  lo  eboM     .obl?K'SW^n99d  bsd  99109b  edj  ,9lBai1o* 

8*i9bn9l9b  9dJ  vd  b9Y0Tq  9d  IJiw  fb933imbB  ion  bh  lA  08  ^sJnMi* 
Proccsb. — Decree  bt  Defaolt. — Bastard,  Alimjbiit  o^«ibiP' 

/n  1837,  ^.  raised  amther  action  ay^^^^.^^^J^^^ilMllfit 

having  failed  to  oi««inp«g^ifn(^^^iaKBaB««(4HAdi 
/Mm«,  decree  went  against  Am  ijr  defaxit.   /ti  <m  adbooafin^  if* 

6««n  alineed  a  proof  of  hit  averment.    Afier  rwit8»fHgUtt"ih'**l 

-^^I?#^W^Jioqqo  i9ilJo  doiia  Toifioovba  sd*  woIIb  oI  bn«  ^1 ' 
8C  i9jlG9i9dJ  bssooiq  oJ  bns  ,i9qoTCi  jIoIHJ  UadaHmdZ  dill  asaoifl' 

<>".&4tl!P6flii  M)i»<RSRir£^i^  «A«/iM(Iwti«if«iln9it  4««MM*i ' 

irregularities  in  point  of  fomies^P  ikfiSK  iteiaifMdttfii^^airiti*' 

that  the  previous  proceeaings  formed  a  res  judicata,  dbMil  ^f^ 
libel,  and  averred  that  it  was  a  female  child  to  which  Maegregor 
Jiad  given  birth.   In  he^,^|e^rf)n(}Mvp^l«nlP«Mirtoa^ii(hMtii9li, 


.?ilOi 


f  fender  for  aliment  of  a  female  efaild ;  and  in  that  action  abe,  in  SO  JWm  IMl 

*  July  181 1|  obtained  decree :  bat  as  she  nerer  bore  a  female  child  ^"^y^' 
« to  the  defender,  she  dlft^wi^lfiiipl^S^Plt  the  decree  in  force  ^^^'g„, 
*-iq;ain8t  him;  and,  indeed,  he  represented,  whether aaremblVrto     — ■ 

«  th^ggl  9f4ttM^  pursuer  does  not  know,  that  he  hW^fhtflie  ^"««f "«• 

*  case  by  suspension  under  the  reriew^f  the  Court  of  Session ;  and 
*■  that,  in  respect  of  the  blKi^ftl?  cKfflAg4fre  child  female  in  place 

*  of  male,  the  decree  had  been^\)^S8ide.  .  Mode  of  proo£ — Tins 

*  is  instructed  by  JAM^^^fkU^H^S&f^ti^  the  other  state- 

«  ments,  so  far  as  not  admitted,  will  be  prored  by  the  defender's 
•JbA.lo  TwaMuA  ,aHAT8Afl — .TJUAiatl  va  aaflaaQ— .aaaDoa'I 

.  t^iiMiiti<mta.AiiAiMfaiafe§  ^giiai»^i^lftiftB^&ftg%lV>»li- 

«h*»IWWitfiaK«fe4Tife^%c«4tf.n«»^*o  <»^  V^»»\  ^«»«"»'^  -^  ^"'^ 

dida«iWidkneds\tfi^t«loaed^qM9Wdf^  MsSAriMHh^m^&i^''^  u!^m  "^ 

Siiiri4)itrirtidfti4tJWMi«a  IS^BU  i(iP<lMefl«%i}iH{'VMi  ^ 
163^  and  to  allow  the  advocator  such  other  opportniSKi^w^^^ 
niog  as  the  Sheriff  shall  think  proper,  and  to  proeeed  thereafter  ta 

{iiaiovioMo^  4miliih(iii8'«ib«i<iffi^4td&i}fl^qiii  f^/dd  mm 

fcpmp^BhaH  lMTfciWfiUftill«>i^>lb<»ifi}<^>S^ikllSl|I^Slfe 
BMiio3bSiiid^UMlftmlMtaltaUlip4$fK^i^<^nBA^fgqaftJ<t 
«gi»da«»Wi(<n*myi>wit  liiPiSbouit<<m<!>ttl^rfW^ffiA,     „, 
vAUt  Mee^  IfeailHOwitbi^ttkUM  ifel|b3P8fl?«»i)i^  aflr&?^ii)^'"> 
idMvi«^o'Btoiid*oiMt)tt!»ol^ifteiMb  1li!poS&%kHBIkA^^<Rhdif'^ 
tou,tifaiii)Miibsifrt9«f<d«itKPL»t«^ildMia^fll  ^fiA^m^tHW^'^ 
«(MM[tyE»df]iMii0,^9I&ft/h4%28inio^  folaioq  ni  eahhcliissni 

f^f  liiMb  tSlBstbui  891  e  bamiol  e^aiosoooiq  8uoiv9iq  sill  icAt 
lo^aiSafiM  doiJw  oJ  bliila  alBinal  b  8BV/  Ji  Jfiill  bonavw  bnc  ,lodil 


IfSB 


ciMe  ime£9s>N&>  am  tnis  m  \bl 

^■^^^^^^  confessed.  Ji»«l 

cfuru '''^  >  te^gl^t  m  errbnensi,  ^J4a%ladilU0iM  pw  b^ifeMia«»v  Itoik 
lqipdUiii|fRllflF<d0{iOiiis^  t*  i>noi  ai  loiiROi  sill  j'Juob  oVI    "^  iuov£)  sii  oi 

tdaitt9dhfalliMaBii«^£Qii«k^  )a;lsfai)tBUABli;lK 

tdieabuitsnitoceiibTafeitaleaeftiki^  ionrlAdi  tU^  iobi«uia4dlsBdi 
aaU')ABiUldn0Arat7o  Siwo|faeniIbrcil%iitt<aiP3Miiai  KImI  tiibiiMb 

jtfJrtwarisdale^^df^idiMii  f^iJ^fisbdiDd  ]»«b4e«iiiil«Mlji9idwk 
iBiii^ilfkklQaiMk^Wkmt  Mb  v^kKUbtiDdilabridlMpilM^imfaiM 
to  Lis  oath,  for  in  the  first  article  of  her  condescendenuorsl—niii 

l^lMibriWg^iAst9IehiWpdf«trinfo 

8diU4^  thcmatbribliibiiigeiD  toiaqoktd)kst»iiiiitUipfttbtaitjrnf  th 

ubiW  i3li^iiiisinii«^ii^litfti^inal6blWAe^yn^^ 
ttasRwfaft  nbstdikelf  tbe  )0Bte)>ilsntdPtllew^dfi3^(^llii|j,  etUM^^ 
«iMi«^|tti6ooUrbviaU^>^t)UM  ilsctetUaWn  tMi^eMtrnkmil 
tMlatedieo  l<be'^aten%)'bi;)tfci)<j^d^NJi«UhktliewollU  te^eMW 
^«UiibtM  fW^pibitt^^^dlfaiai  toMi^bqadsKtoAm^afr  tfe  iit 
|^*>leeiea)eSlM  I  j«tHl(Uw<4S»itt^MMmbMdldmaeiibttitliiieH^ 
ftraii  Mt}«  libi(Qqaitltloiy/ofiiUl  gip^'MP  tliblidbiliMcbai  teMf ib 
idiirip^i'&t  vMk^A^iik»  MsfeblloP^MMioob  wdl  liobtlw4rtUif«t  siM 

ooitditii^Miia  w^Mii^nb^  I$ra9^ittttiMl)  te  iktcIaPg^faKiiSEliifliitf- 
•jMQils^mt  Mmo<ira0'itiiQ«iitteftId!Ntitt6qb«ttU 

rmoMkgifv^MffiX  lAf^balbrifv^^filibiqofi^iiMi  sibtiili^niA^VDAii 
ibp«ii«iiti)r^iiV6  ^f^-y  titid<H)dfite'fa|^wof((hilt^^d«dMfliii  ^MNit* 


m  fUt^Mk^Melitfriitelhtf  silewit||iJiAi|iiilb;tt>lbM^ 

lie  can«  .hdesdliioo  q^^^^ 

Jn  his  favour  ?  No  doubt  the  matter  i»  xeodn^mKfBiii¥tk9fiiiiSMdiffi^ 

;fiMPfidiai  ^krin^d^i^iaria  chiU^anilDkA'^haBA  aibiriedblMMi  k\pmd 
ni  Vltf  dUtiiirtialfli  Af  JNiiLeeiideiteoddD|»iwKAii^l«^oedIdil^ 
jbawuBe^neiiitai  ^  ifcfohmoe  4>ifiiBofaitb?  jiThe>faiBmimi«ailit 
mkOimrAb  bad  MMtflfAoildiUndUftiK)!^  ooinil^nbfaAarihetkar 

of  whipkteiMia  IkfeAtlMBl  biUsilgiA^  htorivaiUUc^f dbMbfiiMMbe 
iQftddBaB«>f  ittefci|ttlehQlaU»liiip^  of  ^ial^Jbo-deabi^bbagfinst 

tiiiflipaiinnmi  ilm  i  >   ilimi  i  laii  lo  dbhifi  iteict  adj  ni  lol  rd;)^^  aid  oi 

4lhaiiorifi)6k4Had)Bl»riTaiig^iiiZ>c^ 

I^<dbfkltfrtfbsdifl^adl^b^ff€aii|^i^  Mli^(^a«ai«at(hil- 

Jbtfimliiii^aUifianiftidqaisl^  Md  JiQ»MjatoiMed«aili  ttba&ao- 
4hi%  ^lUtm  «if  Ujaodiibiiifiy  ibifa>Uiii9  Oiat  ahtoii^entkkdittMic 
iwttlUniriDlitioagtttJMblib)^  MflD^iiuiflpMaHkft  «fc8e,.xMd 

9i«liDi{tbi)aiteqtbiifiiiitaMd)iiiia|mtatt  dv^ 
3iiit4in4Wiitf»fAflMlbabibi^)WWiai^i^ 

aiiiJd,Jbifae«b^lltjwi||ideiiiia9tbaft»aU489i)0f  9^^  jdirailt 

^ttafioMlod^fiiULi  oWaUi^iaiiialt  MU4iidbe»likD]ftJiltooai«t>eiiMlfi 
tebidk>wKk  iaftowadUiliiiei^Hbil^th^aiKfe^j^iiif;^ 
4l3  alb  «a8fiiitei]|^potoiUe,  £arxakb(^adbg«b<bptfle  lwiaU«id»tr(tf 
ea^oialftif  btt(lf|orad>lMffliCMM  jldiM(deoM6!f4jeil^ 

(fili^aieabiil  ftjita^idbildiTj  WJif^  lUfrfewaikjth0{iBbild  astaoA  Inbity 
hi^  jaould[ji^«#ithat  Ibw  dacBtarc^rtUoMt  aftplgsttibiW  .'lil^pfifi 
dttlfamr  jHf^itf  ^  atDimaipit  fel(^i«  i*  iili/Ar  Tfet|r.ifiraflicUp 
•&[hift|feiMi;j|QB]mite  otf  ibfttfettrdhifef^LtfiA^Gwigiai  fiacvaladilbe 
bAakm  fm  lAimMUlbf^A^offmiwm  lwM/l»W4}f«^9itfa)  jiaaiii  pacjp 
^iaiSseiiMiom;ft.Itb%il}iad  l^di^AA{lQi«  h«foi(4>tl9aitlMliiiai|ofeitii)f 
ia^  Wiiadlb^ai^bo^ikiU^^£itbfMtfi^  obSdfiobdtjbe 

Jiadidiatldngdiaijdtf  lmf;<]aiupritdil^MkdBfth$i(tollbaId!tf£aai)tf^atal}o^ 
Moapto  liAili«^witiifliaa>la  lhkiifli<^(tf  idtegrofafid  Vi<HN^  ^Atetiate 
>fjiatead(pftAhie  fomaleiialiildoj  8$  ttekifi  tnWibiftbe;iRliMli  Itod  m- 
UUo^fortitJHib*  «Ir%iii))D^dM«  ;ditid  AQaf»idlp^.4w^vaite)ip 
ibiha  aoat^Miaiii  h  jSBIfeo^dii  thiaabliaq^sla  aar#ididljiilmMaNi  qi»^- 
ifkm»m%i$  (bart^alut  ^tolptoift^  Jil»<iu8badr^9aisto{t 
4»ghiaCei«ibig9Abe  (MWiieiiila)^iiilih]thfSi)0ath)pfi(idiftipftnl)(i)iaml  isbe 
4tfQ»itp  imitaiKn  kMioatbi  Uib  «wHriM  tbgukk  «biU  vste^fra  dif* 


■^^^'^  plea  of  res  judicata  withouMlMMS^itil^llWMM^ 

nice  for  a  review  of  the  Sheriff,  where  there  is  not  always  Mil* 

and  18R^ort§tJwiifet|>|wawilhtj<<  #t«»<»*tM»wi»<fc««l»'M*Wfc 
of  iojostice  woald  have  been  avoided,  for  he  most  hare  knova  Ik 

9d£iMrf  (StlHgnmXifOiBSfiliidiM^tfdMAM.  tJiiNllUxdi«lllM# 

iaa  jifaa(thrfe|rttiegtarifl<fciyiai<pftiii  M  f {Molttotf^Iftl^Miili 
^gffMMbdJttwi11ii«g  *ili)»tlw  9«i4  wvabinisGmitliMfiMiil 

■kia<iifS«9ri>(jhf»DMnrtd>«life^  tbaaltosS  1o  ed^iid  Is^oi  odt  ol  kM) 
-uoAiaUfliad^ftivif  tidlfli  .aftilMda  f»«i  thn,j&iiiiiij  tha  jrt>t|i(iiH 

arf«i,«U|a«hdUieMdainHQiai|jk«Ahb  ^^  tt«4ibtb^dM» 

«Mtai(«8aBitt  aftf*  atBiaiawMiluiait'iMiii  l3i«n*|Madni^U*MH| 

judgoMM.     '«9fla»  Aelaterioarilpr  ifldtbttJb«Kf|aidiMbx<«nilvgb|(i4ttfe»#k 

tfiboi*igaipbateiit(afeap(H&ib&IdffiMi^r^UlM  Mit/^raJMaif^ 

tf9bBllMi^ii«MnU«4  IBBfaa»ifadigpini#>bteiaa^in6i«f  irtiyfc  m 

odi  .fsbttuCl  iM  )o  lilfisb  sd)  lo  soasiijManQS  til  .madl  1o  das9  o) 

•^i|^»j4^« "   . 

^90({^]J(i(^8  »nJ  9ai3l9Z3  oJ  *  iswoq  9fb  mid  0}  ^gnhoBt^  {dish  hmrt 
ynisio  ^BfibnuQ  niloL  bma  drh  afi  eiosqasi  Hb  ai  ^Isdi)  bl&  fftofis' 
moJeuD  10  ytbI  '^(d  doidw  io  ^eaob  svfid  blooo  noasdosbdiq  erii  1o  ^ 
•fil£8  t^s^i  slodw  odi  mid  ottjpHtaR9|cg»9Sio  bifis  sdl  oi  BOffiJisqqc' 
sdl  ^1^281  al  *.93(Bo  bisa  sd}  oi  ^ni^nokd  aiasaiulofnd  bofiash* 
(^ifi88999finu  efiw  i9bi099i  lo  doffio  ddl  iadi  beTloa9i  noijasTOoD 
nedJ  edi  lo  noi88im9blifiBffiBa)fli/AS^  ad  bluoiit  bu 

^B;Ii9b  sdi  aoqu  dvlovob  bluoda  lo9i9di  eshob  sdl  JedJ  bos  ^iMtd 
ei9iKlN(pKa}»^6lB8  odl  «l^&d  i  nl  .x^Iiia  )o  esfiaUU^  MKv 
05. J  ia  iB9^  ^ni uen9  fl9dj  odt  lol  b9Kft  tnoilasTnoO  )o  ioB  ^i  (Ssv 

8eiMIB£fXSMDIDMN»NOHAM  i^DbSA^lUbVUeJiSU^ 

»a9  n9dl  sdi  lo)  tcnddl  addwigd^dttirfvib  fi!^d  ol  b99fib9i  nibni 

THE  GENERAL  CONVENTION  OF  ROYAL  BB^fl» 

bnfi  b9dsLIdiiJdd  nsdd  bfid  aoitn9vaoO-  adit  ifidi  bdtBia  isonuq  9dT 

.17  adoifil  ;6 .9  >I  Jifi^  .III  89ai6l  sJob  9dl  ^d  ifiluoiiifiq  ni ^n9/n0> 


J 


9<Mlim«rf|flitiMi4MmiPi»«ii4!ttiiiiteMM^ 

sJl  awoad  9TSil  leum  ad  lol  (babiovs  aasd  svsd  bluow  9aU8ii[ai  )o 
fM8N)9|lbwStaMblfe|iitfdbf««  fiwgM  flll«fttdsdlMft«vaBr  JMk  MmtfT*. 

^^«n<»tl»  (WM»«»i  iii«»ffi(i>liiglnili,birf  ttoh<»<t»Hi*tt«lwfa» 
«loiig^4fl*  «l«iiM4ivaoliti|MtHY4iiMMniHmt4^ 
»i<fe<iif  tfciihxawiald  j4tlw<dtrtywii'eilt^>a<lliiiiiiigMliS\  tafthe. 
t<aWitbttwity«MNl!<^tl<Mly>*<»ia<wa»dA^^  ttfwfcjwb  die^iiU 

'^  deiks  U»  the  royal  bargbs  of  Scotland,  bfteMtf  taalo«[^dK»ap|>tB(i 
f<|Bi%()j|l»U%  ttli  Iraaiii^  9Mif  tbttlM,  aattlriMm^ianailinAnts 

%li(Db0fttlN»9|to)*  biiajb-^pfii«l^l94feifa}(iirinfiiata4i|ia9toiii6 
lMpo«t(iMatM«l»i90«y  &MlmdMun%nio^troiMia|p)l»  Cbmsrinttoiit 
mat  JKiplttu^wf^liMmfinmxfgMMtim  lli*UMMi>pri«dladek 
«JttWt^lflMMlylaadbaMNo>iHM  fMinarili]^^^  aDtiWsAtc 
creased  in  the  hoMaif^fMkmn^fpiMA  iUk'Miabnam  Uttajmna^ 

Pto  each  of  them.  In  eooseaaenceof  the  death  of  Mr  Dund«fc-.the 

jonct  clerk,  .graniiDg  to  him  the  power  <  to  exercise  the  sajjilgtidlBicey 
^dtfitjH^  Ad  freely  in  all  respects  as  the  said  John  Dundas,  or  any 
^  of  his  predecessors  coold  faa?e  done,  or  which  by  law  or  custom 
*  appertains  to.  the  said  oflScs^  gisBtipy.to  him  the  whole  fees,  salan 
<  ries  and  emoluments  belonging  to  .the  said  office.'  In  1824,  the 
Coorention .  resolved  that  the  office  of  recorder  was  unnecessary,- 
and  ahould  be  abolishWQUUUGU<8ftSUAdemission  of  the  then 
bolder,  and  that  the  daties  thereof  should  devolve  upon  the  clerks^ 
ynVBSik  att^Mfiase  of  sakvy.  In  1 834,  the  salai^«Qt]|iq>iiiHi9rft 
was,  by  act  of  CSonvention,  fixed  for  the  then  ensuing  year  at  L«50. 

•^ijfiifiuaaiaJUfdtfi^ahg^  uMuomAumfaaamiiaa^ 

fotther  reduced  to  L.86,  divUUik^between  them,  for  the  then  en* 

^9A%i^aa.dAYosi  'io  MoiTnavK[oo  jAJianao  ani' 

The  pursuer  stated  that  the  Convention  bad  been  established  and 
liamenty  in  paiticular  by  the  acts  James  III.  FarL  14  c.  3;  James  VI. 


ftlabwIedgeAi iAislatK  mriahATOl^bGM  cdisM  3iimrilgL<lil>yit|i 

iidRo^^Itei^  •fei8bbtln(li9w)H>tlilpaatti»'«feig^b^^ 
odU#^iiuiirt(|qpBiit  tWno»iiiimjfciapij;eirt^  iAkf t]lafU»ffinq<pf  «»  UU 
Iw^ftlTTtiMi^ihtrtrifwriatilyiw  iit  ttfeili  :rf»BaaBt  ^Ub^vp^iMim 

kiM  tofii  imaayimiMiBikMfft  tte  wMtiter  qf  i<bowf^i»«idMt#i( 
8d«f]^]Mci)vdtifgIi;BM$«i44b^  agKfcmMiyiraJttdiiigdtlWi^ 

abdittaicdffioei,u^fri#iMl8bM»^ 

which  was  attsbiMKl  tidm&mqOii  t^KipMipvivdiMiijj^iM 

ti«ilBmr«eiiUodiet^r6nP^r«*ta  dfilffieinMliiiattrf  aidiitfsM  edSiH 

Abtoftharito^titta<rtied;)i[id;ii  htidlif  ^fauielspmaiijNiqafriM^ 

piMliilcfa^rgtafdlifThatittiey  wei«UiM 

g|M(»bs(rofbe8eogpaHH9l(teAdngQ|»ei»^^^ 

cOttMCi^f  fAVrSf  ^he.€^Mnbnci»dbii0id9aAt^«dMsdcia>l^^ 

add6r'e^Blla«i^ew6(Aiiltiaiiibi^id^viip%^ited<af6di^ 

'  T&»Jteittndaw:tt0<te^itfaAotlMiHihlia» 
bad  been  in  use  to  sue  or  be  saed  as  ancb,  or. in  naoie  of  thetr  oooh 


tiller rftildi(i!hiikoMd)iMb«ifa^^  te«if^«f1mjr)btk«lt  MiiAa 

petiftdi9f  ^t^cgrf^My  M^ttngk/;  Ifebditfitt  Mip|ilMwMlaUishMtaii(b%r^jBd 
%wt(ttbM«Sd0dit^i>f)iiso^briMt^  4i>pcMlMiby  illie^^^gdhrfaiitiQa^ 

WdiqmiffilittofKfc'  ^dbaliiifiivM  >ort<iMdr{i>ft<iicfiy<»pfeftyv; Ain m» 
]^4iftifrft)bMitg^«»Dtial)]p  TOtMjior  ttnf}  vpis<dlq»iiniftioistit  n^  fekrf 

4lMlie|(flmiKft^  ^liMr^aAfii  fisAl^Ibsy^oim^  bodtbdva^otear^t^eiiSla- 
|;JMmfM^d[b0toiqin}foiybb|R  rQ9lifli|Qfi[Ar4^i|Mafl^:il«D!)oitt^ 

i^imt((f)»;tifiiiililij^  teIlciQft|8aU'i3iht^;fto]Wgrib!vitc&^(»d^ 

tik^dif|idt/pfei^foi«Mdi|l(fld9cbto)fMiV€^ 

te  lbd^r900tdii»f^tBrf)6  ^ii!i!^h0i  J»dui^Idbi9eflrdA^  witbijSitMi^ 

<^bl»>oj|tjdBct)Tfg«JHj|rlvefl»  ^»«tfiooileMidffaf.l6r9«ern^ 

iU)  iaigahtte)iI<tfr{|I^i«#ii»iHi»c0(9«  ^ilteii(>fim9igieBlfiif  iftirittti 

cmttA,nbitfiidrfDofdiibid»tfif«qi£fi^«p4<ftonolm 

tetliRiiii^  l9bttil\'jkaopitf»itoribitfridtj^oib  <»ffiMfb[iariii^  f(«ii^i)tt 

dimiig>tj|<L'fdeftabel^6sl^dSQtiv^|J0iHn«iltbfoe^ 

Convention  nisiy  cnoiiil0iif(My  4liii#tic^im^  wiMfgfjr  imviiftlflld^JlIM 


««M 


mdmm§%f^9mf^ 


auki 


K»rt«lflt^: 


vt 


twoi  of  odMr  yean,  or  liwit  «r  eontawt 


Lord  Ordl. 


^'>\  9uiRo  9lU  lo  oiiiili'  eiii  bbd  uihnuQ  il^  isdJ  j|ai»M  «MiRd' 

f  briw  under  dudletige  oertain  wepliniiiM'h  ^tmkf  att'^Cllfcl' 
«<tlM«iii%^i^'ioi3jl  il^'iuS.  'j)bI  sill  ot  Toiiq  U^l  Ut)  ^vsh  oui' 

*-£m4|  '0MkatyiftiiAi^^i«'(tV«fy  fKWMMRrfl  Hail|>eit*l' 
«<M«i^fbi"lfi«)'iin«teHtfl<teW^^eR«ril<^«  bos  ,aaoitawqim  mM' 

<^MMi^^e«i^«B(tfri^ii#dYc(<afnii:iiAikMiaHiM^ 

*  Bai)|;iw  is  cleeriy  a  corporation,  or  aoaa  eomlMHMptfiiiflllt* 

(puf|i«»ei  iWi^iilMi'sttes  y&kewMvS  wrnKtatf^^mo^' 

<^eMlM,  and  yjiid^#di> ^WIJIlHu ]IUirt'ft'  liHriJWiipiliiiy 

*  tn  DCOviaiKl*     JTlf  ^RCr  mnlWMPIfyfirlllP^MIilWIPBiw^^ 

5  0  .#lf  .J*>* 


/ 


Mm  uk        cmnT!s^^mm§m  mm 


i^^^.lAABdalli^^lA^^ttfiwliBA^MAMMflAl&flB  lMteift4lf  Alllllilllk  ^**'*WP'J"  ^ 

«  Twdmt  i»  mt8i4N||ptMkf  iMiJnoo  to  »rmi(  to  «MAd^  laibo  V>  Boob  

*  ^iwn|^rt^llt^ll^l^|wrtllll^<i^>iaPMfli^l^^liiln^0<^t»li<lr^p^ 
^ftiyiartiwhjpirttifc  9niMi4flik«i^tMr  «MMiifi»if>(^t^ 

*  giviiHE  Mr  Cunniogltani  tb«  right  of  wrvtvoiioe,  manifet|lyi|My»t 

<  fw^Med  M  tbe  Mid  Mr  John  Diu4fhtV44{itia<liMds  ib^iilMhf^ 

*  ferenoSf  tMiog  that  Mr  Dundas  held  his  share  of  the  office  Jbr 

M<^<lit>PtiilliiBt>li  t)iMP1K«^^f8iiI<'«Jt^«,fimR>t9%io  J^Affd- 

*<a^fto>^^t»<y(^^^^lli»lri':H;lft^^^l«^#a«>';!ilfcrf  tMtsatiiyBM    ""''-"" 

.•  into  ntWt  (at  least  prior  to  the  kite  fiurgh  Refori|^^^gioy^i(lft> 
«  blest  eorporatiom,  andstil^,|MQp^iDirHl>f)|tfgii||nKSeM^i)^^HAt> 

•*t»^to  <iHlhlrfJ^^f^nIMeF«fe^^^lyy^H'»jBS«^l  §«{■««(»{«(>  4k»os- 
'^«bwMi  iiri|^ihKbd^Ai!^!mmFbFi^ttwH>v8sit>«p»{if  ,^g^ 

*  fouths.  Mar.  ia,154,).B!jW,|ff«l,v^i)$){j«^  Wal^i^  !»  |ift|i^> 

VOL.  KIT.  3  z 
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iS2  June  1889. «  five  y6«v9,aiid  no  ^g€T9,  {fmf'M  ^M^^  ReforiP:Ai«*)«g|ft 

Conyention  of        <  It  m4ifR^Vl}tiMWf?^^9  'tflj W4?***£riNi^|llW  #PP*  ^MW*^ 
Note.  «  ftD4;  W^Jd jOf  th^,  p^|.>blVlQ^^f|lM|q}|}f^^  B 

<  the  kingdomi.QHgM  wt^ip^x^min^^lhfifyyfi^^'Pm^^-^.^ 

*  choose  ^be4jflpc9rbearef§.or.^Fa9fc  ^':  ik^mmp^mmB-  ^i 
« is  for  the  Ca^rt^tonqftflM^lW  hw^T;  #Mirigi*.*ajr  a«t  be  c* 
^  blkhed  by  lopgjBn4  invf»Jttrl^€';ffVig^,(Wl^ol(}fWaffrf»r^ 

*  earUer  righti  p^fbaps  'Tfjk  »M»irt  fffimJt;-felWI  ^the  Sovere^iH  « 
«  fr(mi  Pa^^liamcii^.  V>lt  in  ;anligiM,%..;  Tfci^t:^l^e»,  i^,  j|o  i^itiHl» 

<  Goippatib^ity  10  aKi>en^aprat;<^r]|^J^9g  fi^  a  polfc 
^  body,  varying  in  ht  cpiiipa8iliof};,^.|^r^diefil  iiji^tioimi  Is  {mud 

<  by  the  case  of.  oM:.of  th%,h^tifi9(t  ams^mbli^iili'  U^.  qa(i^4k 
«  clerk  af  tb^  Hoo^  of  Cow^iqSrMiiig^ppQii^  by  the  Kb^fc 
^  lijej:  witbpiiU;  losing  biiB,j)ffice'fm  thfi^^diss^jbjijA^a  of,eaobFufr 
«  mept.    In  li'ke  manDep„tci  re^t^' ^  ttffi, 1^9198  fdri(a%^ited»  ttaifl 

<  town*cQunGi|8  werf  more  pr.]f||n.y|niir4f.(1u^.iR|gbt  M 

^  great  inajority  of  tjbeir  menders  .<!;^afygf^.Wpui|Uy,  ihe-eouaeliB 

<  office,  when  A  vacancy  occurred)  ipe^e  entitM  Co,4choo^jdiefiibK 
« tow|i*c]erk  for  life.    ..  .:'♦'./ 

<  00  theae.  grorunds  the  Lor^d  Ordinary  bs0  oam^itq^b^  c^ 

<  sioo,,  Uiat  jthe  pursuers  cpu}d  not  be  dismias^.bjr  the  ,t)pfivei»ia 

<  except  proculpa;.  |ia4  if  aO)  It.s^eiqs  impop^t^^to  Jiald  that  Ae 

*  €i;aolameDt8  .imi^a^iiiorif^y;  at^iished  to  Hb^.  of^tfta  r<^  be  ftbi 

<  away ;  for  if 'fwo^(^irda,of  t^p  salary  cojifld  fyfi  takep  «fqiy  io  « 
«  year,  99  parts  <mt  pf.  109  might  \>p  cfp^^d.in  i|^(li^^j^^%  vUd 

.  <  would  be  obvioiffiV  a"^  P'^i^^y  ^^^^'rt '^  ^^ 

<  Bytit  may  fairly  be  q^estiQned,,wb^|^,^f»l<^Va^t^DafeBit 

<  e&dtled  to  reduce  the  adary  of  tb^.  deiks,.^  so  /araa  ajtwasiflf 

*  mented  Withio  a.comp^rfitiveIy  retxnltpfri^dthyjjfif^ceiwg  CoofS- 
<^  tions,.  and  ianot  fortified  hy  prescription^  t  It  fppaeis  fir^.tfaeie' 
<-corjd,  >(hat  the;  salary  of  the  clerks  of  Cwvi^ptip^i  for  a  len^^ 

<  time,  exceecjing  the  years  of  preicriptipn»  anterior  to  181^  ^ 

<  L.50  divided  between  two  conjunct  clerks ;,bu^  in  1815^  the » 

<  nual  salary  .was  raised  to  L.50  for  eadA  clerk.    It  would  also  ip- 
.  <  pear  from  the  judicial  statements  of  the  partiea,  that  thisiabqf 

*  was  substituted  for  certain  fees  chargeable  by  the  derks  in  aflci0K 

*  times,  the  nature  and  amount  of  whibh  cannot  now  be  tiserf- 

<  the  increase,  therefore,  given  to  the  clerks  in  I&I5,  may  bevievc' 


I 
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«!a0^«4dt«41lll!^iO'iiiq»IttiA^hicf(^b9^^ef^fee»  glVenby  lft«  Con-' dtJimtf  1639^ 

« tbe  fees  or  salary  attadMtfxtiiPt&iif^ii^^'  ^^lAmiiihMmtiifiM^  ^dB^^ 
•«^<fi»i'lif «bsi  dMife  ^itk#4Uftli^i««(tfii  cb^^lMtibn^  '^tiril^^  times,  6>flvei>ikni  of 

<Udtti^4»^i'lhf^M^Eli^tf^  Note. 

'^^^^  lt^^«|£iiCo{ik<lkk6'ithM  4iew)^B%uvfeteMrf«PfW'^fttl^|i9S4, 

'^  dAariooB.W/diviMff^^'b^f^iii  %^«dftjiM«t(clkt!«  ifS'M^idc^  'etm- 

-fl^J^'tfi^df  ^vMftMt))6ttj^  fartif^itffi^;  'Vu»'4ftt^'gie)r'faf^«tllMea 
^^#fefeK^  iti§fSmmkd^miitfi^  ft^^WH^  A^^adilhiiiiMd'duty, 

'thc<iti^ji  i^Mthir^^WkMfi  1fA<i]iA^of''a<i'>G{ell^9''^^  in- 

^»i/y^  d&Jith^  ai^myi  1o^»i^  toitB^V^ylBt^Mffib  «ttiu4eiMf  «f  tbe 
'^^  if^Adeifa  ih^i«c!^«.^Wifbelf^%tkti^^iit;'«f  fAett,  ^tfl^  Mis  sop- 

^^illk^Mhk<^hi'Ai^y^^  %'^f'  on  this 

<  matter.     As  to  tbisi  however,  tbe  Court  wilf'ireaft"tb^'^tie(p.    ' 
>'  •«' J%««fl5^^1tf  t^rtttU^  of  Rdyal 

'^''^tli^b^  ^M^^'^pfSp^iif  ^'^liav btitf <6f  ^t4iilc«'Hli«i^^'s  salary 
^eii^  b4'lrid8^/4iib^^i.ori'  OMffHaty  dtterf^nlMViid^lt'MIIS^'thM  tbe 
'•-^nf^dlfioti  'Wet'ii^^  ^oAfiasitA'^btiMf^td^nY^i^igttA  exda- 
''<6i^Iy'«'^ii^ir!fser«^8>''oV4]i  Ae'^Ie  use  of 

<  Uon  nt't^rese^  iri  poiJit''«r  ^olif^Mih^^BSW^^  w4iW  nt  tbe 
)«>diile'df^  <tMr  '(AifSfitffc^'^el^Mn^^^tiiidJKWid  ^^LMtttk^jHm^^  realU 
«'«ii^tlles6tttry;'<^  Thb^Wte^j'hftlig^'Mi^'tSto'iitife^^ex^^^^  of 
"^'At^  €o)i#«iAiOtt,^t'^f  ttV^^fl-^iiessmebt  B^'tfec^  b(^     entitled 

^fb^i^ttd^eteg^MM  tb  tbe  g^Mii  teaanofg.    Tbls'<beib]^'lbe  state 
'^4^tbe  <^,  tie  iMhBi!ii^''iybIlsry'^ih'ftit^^  as  bere- 

^^ff^okk^J  ^(fhW^GfifMMSbhtit'Bi&g^  ParUa- 

^'^fS^%*6fhf^t^pf&A!eth^tttl^  thb  part  bfAe  general 

'^bedy  ioffisso^e  its^lP,  the  pdrslieri  Wotild  pr6bltbl]r  ti^y  boW  far 
^^  I9ii»  ^At^^be'  dbne  WitfacM:  due  ptwision  breiDg  mtfde  for  their 
-'<»¥«ltM  Hgfbk  '  Tfa^t^  faowerer;  is  a  question  not  at  present  before 


1.092  DECnSEORS^'IOnTBX) :»  K4i14ll 

'^^'^^l^^^-  awnqtab  ddbrhficHitilix^^dili^  w^^i^M^fi^ 
OpWoBflf.c.  ii«ili9iilieieUR»iJitaB|r€iMduiAre.iik eMt|lli9dii:tiflCiillteM(4ll«s«^ 
Court,  t. .  *  ..^httisiefM  id  »i4iffIli^iJtPi«hffoJiig«fm^ 
1^  labefaf  ivdsJU^Md  by  fMto»te|pOi4lrl^ 

8lfi)>gMS9aliiio^bwi[Krec  ^|(din9aib$rf&il09Kb#94tf  dNisiJl] 
apfibiiithMtJhhliiBU  tioakle  !fMdifeq^rfri<qtllillMgi«ififkl«^ 

feimitf  9(1}  lol  tbiB77ioli ';)riguoid  £181  lo  egnibsdooiq  adi  av&d 

lMrf)ofo80h|i7i<oredidnMo  aiMM»vnftftiik^tab»^iM<4iJi 

OftHipii)f)ha»fallei4i«v><|faMiW^ 

-    LordrtBkaOm^l^ikmGtU  ^|(toabd(bvriiMP^«f sfcv^ 

aMgtMl  iaPtji^hDBftinb.  •x^^'^  n32l£]io  b^oubsi  ad  Joanao  Ji  )fid} 

lidU4l(a(tetl(e(CdiiiBiitUm>il£iftq^  Bfif^limKift^  Us  b 
«AxtoTi)0iai^«d)sf  Iir^bdMips^nfHialliiljh^ifid  ttieMlik] 

a|[aiiiBltitmiebliliC9£  SOktsOItiivUltfamlsiioAteVei^aMMrli^i 
asl  BoaMUm^  fanfit  Si  caplMbaofitibMfd^ wnalb  efigi^^ 
knhioingMwiislf  4Hf[liUbil^  ehiy8lM<tfti4f|>9^i&M|lil¥  bdil 

wUBbqiMfieMiittabifithl^^ 

another.     If  they  were  ^f^if^iAwti^^^ 
a»dtyiiy|mfatiAeolriiail»noTlt»yitey^<tbift  ^^liffrk-i^^iBii'l 

time.     I  do  not  know  that ;  bat  it  was  clearly  legal  to  ap|MiMi 

l8E'jlife<)  (abdltMBtiifiaoii>itfteit>P<itttf  thiPgWfeifa  MkriUa^' 

hmwe  a  Salary  M'lifb9^««lt'%bbnecflWillA  U 

tion,  if  4>rigfaiallyig«MMldqfer:>llfew y-iS^b^ilStf^  4gVMMii 


M4^ii.ift  conmr^iOFasiDasDON/i  toos 


ibat  tbe  ancient  salary  moat  stand,  but  tbat  tbe  CoDvei|^onDcMd|ler-  sSEBimOasSu 
r<wii^ikoi^«/tafivtf(f>l<9mi(»tiM.I  ffiat^MBihiidl  WfinifraBl  Im  ^ST.. 

»  fiii(sieoili]MMWx^ilil»ilillMsiifc^iAiubtth»  OpM^cf   » 

iilM<^gia«»ttiiiMvPr|ibiim|^^  |g:»!tBigblfibe  ^""^     -' 

MjlMjob.9liil»«iil*iM^li*flalaq^U[UB  <^toitajtn»amoydt^ 
lUMmi^fcittft  te^(4te«tuai^f)nb9^^  907tlHslC!cimi];eaiiy}^ 
^ll^^  f|fr(W9bdif«fafHf  Mjpkiyh^F«ibav^ 

flM8li^«^«tfb  ^eiM^4  bMf|s)bQMiiBy  vii(fM^«£iebineoltt9  liad 
ll^ff^f «M]r^i»[^i«P(^lM»I  off  (hoifciWf«e&  dfiiKbiKMiietKo^iemi 
^Ike^iyi^  th^^eMMit  Md^«iAfttiad)DT^ito«iitiWiiuwr  Jp^0  lai^ 
to  bave  tbe  proceedings  of  1815  brought  forward,  for  the  pteied 

lMi2pe«*ttOt)«vir«()ni^%ibft|«CMe(tiNP  of8iai6dftieftn(afMo)odMHi 
thrg«|^grQMmigKgMM^obXl(iailr«nMQ^ 
M)toi^lVo(be^ri(gqAe«^^«IMMifetioo%  lhBi»4beH»«''<iVdaD^noA 
;ta<iM  M)iifill(|y^9^^  ^  W  BcAseiMhiif ,  sitiappnaititi 

me  that  it  cannot  be  reduced  or  taken  away.  .dSh^eonf^mL  htigMW 
tetmeffir(9le  pMftbi*4ltiiMldGe^9ll»4ibdrb4sjaift|M^^ 

nldilBn/GNiilife^i^  iiiii«iigi)|^iltfttiftn{»gipi!ted9  Abetiitb^^ai^^ 

^AlMMM(bbfo£4ifMe^/Qrttbfw 

llml#kM8itfi9mNlcfi9il8lb  BMMadBmdlAmn^ 

flA  it  8Q8ft§i««  fJfeMOOc|(idM<Ai^nedU)lip»  if  JiwD^i^atMiiigiu  h^ 

iTMIi  Ibd  qpllili&lifiilbe(yfi«iMiis^j9lf9  iMitididkij^i^icaH^eftfarf 

tlM(i8i^Y^)^k4lgAil8«  ^Afdc^dlitp^^  io{9»cq  itt)ta|mo9i«  ^bpp 

«f  (^  «imMd9^bAebf  (bit  T^tG^esgWteitli^^ 

t$»hi1t^(M^oi^dlimi9fm  itfotbfeMrppnttioBifcMioiiaiai  tbitewp 

ftlBir  Ar|^  imM  VMmilM9(liMlfi«e9«M)]M.9i9W  ved;)  )I     .idiljon;; 

:)4i2>o  Jf 'N»2?|-rf1'3IbeB^  Aitf^i^tiAtftftjrebn^liiiiaosinjiAacn^ 
f(|WHtad(m>)thftl(8ftlt|fM<|(^4»vi»i^^  K^^I  rutodabraitshteopriiitJiM 

.  MilMMiii^B  oJ  Isri/A  yhooio  ecw  i'l  Sud  ;  ir.ill  won?!  ion  ob  I     .dmli 

ncAoriiogiBwlifti  uJiM^gosAi  IUh»Qfa4h#egBca>i|rttolbiifl  tUslcaM 
aAhalfrMti  Mnsi^tf  4^^  U¥Mdi(felGqmr«Q^i»liaiyift^orfpbhiti|»^ :  ii 
iei4#l}((l(9^d6«a9KeMi«i»)  Im^  |^(voj|afcJl«fgil^  idvoKfiirii!  embodied 
to  ibwtqdalOfiom^irttChiil^^  Gonf 

vMlfiof^M^ltoV^t^JMIff^Wfll  Md  although 

ttit«lii4^#r«^tt«('JBly.telnporflry,<Ali6-i)oipemtto    does  not  in  the 
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.,  df'ii^igK<M{Mli^Te^^liiitf«faf^i«ilB38.iii>ttitfiii9 

^^KP^  ]^ilffinilS>td4ol($^liifiltli»V!br(Ai&io«ltf«^lU 


^ 


lUv^'l^&tt*'. 


lioy&hBfi 


Opitiioa  of 
Court. 


Judgment. 


^gIl4lir|tfiiy«j«HllfaJ<JihdftMniiMqi<IMiigi 
tfaen,  at  Uie  eeneral  constitution  and  the  atatates  on.dSfcJiitjdt 
" '  e  4Hltf ^eUtcMlMfibr^taia  tiot»<^^<A|^L«M  ■Ofdmkrj4^  I 
|a^^%i»r|IfiWlMkle^  l&  hteWJetyitrtwi'Mi'fattM^ 

iftlieA'tt'  t«<}eililt^%tf  fif^,^ii»M%  ;«»iiH>iitii  A»liareltfl 

}(6^  <tr  im946ni^«iNlMf>ii  kie9Mi<iuUid*^^ifttM  Qanoitia 
entered  into  a  new  contract  viW  tl|6.i>ilwn<«i^>dhdt\^fc<u  dftfct  hUt 


eeption  of  that  part  noticed  by  Lord  Gillies.  .j^,^^-^  c^ 

.TDieiJUM  President  concurred. 

The  Court  accordingly  decerned  and  declared  in  terms  of  At 
Kbeb  of  the  original  and  supfteSimRJF  actions,  and  found  the  p■^ 
Buers  entitled  to  expenses. 

AuthoriHesfor  ^Ae/^MAU.'41Ho«UlEn'}Ui'diennes  Lois  des  Fna- 
eeris,  L  237  ;  Bank.  iy.  19.  7  ;  Charter,  James  IL  5th  Nov.  14S4; 
Da^it'tll'  l^i)^.-t348;  Act  of  Court,  12th  Oct  UQVill^Bff^fM^; 
Mack.  Obs.  p.  92 ;  1578,  c.  64 ;  1561,  c.  119 ;  1607,  c.  6  ;  MscL 

Mary,  Pari.  VL  c.  4.  and  59&^i\B)i«i.  IX.  c.  86 ;  James  Yl.  RA 
Lcr!ae4iPMiAl7:o;.lS4^l|>inl.^Via.6§4  R8lJ2^1f.  «aMl.f^ 
XIX.  c.  5.  mdi6>'/saaLf^IiBM.la%jSi^'£ikm^.  FmxL  IL  Se* 
8.  c.  5 ;  William  and  Mary,  Pari.  II.  Seas.  2.  c.  12 ;  Black's  Tra- 

^TdWbM.'oP  iltt^^(bit^'ttnd(oBWtpei4^ulMD)Sek^  ^BHrira'i 

^81,  '8r»frii^'e^; 'Tbb^tft;  '^U^f^^'Mit  AstmfeCb^.iJfiS: 
l^lk  AceW'Ciitr^i  ^i^\f  W  ^  l^dri^tL4>{s^^itv^iBaSM^;UAaftif 
ObtiV.^mil  'A^A{^P7f«;  >d8lk^Al9t^f  Ookm^^  p'SmA  ofeGk^ov 
V.  'th^'BitfgWm^^^^  &mtait$Hm^  ««ik J«i^  l88fis?t^i4BnMdr, 
STtli  Jttty  I'tm,  M4KmS4i^M%^%tnSt^mfSi^^ 
1822,  S.  and  D.  i.  438;  Simpson,  Ist  June  UM^&'vkifcA'iii 
]  50 ;  Parish  v.  The  Magistrates  of  Annan,  22d  Nov.  1886,  S^tmiD. 
15.  107 ;  Hanrey  v.  Bogte,  27Ch  July  MU^Mkt.  l^Vti^  BUA- 
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roK  14  p.  ,475 ;  R^Dtsw  jib  .Ti|«  lQenex9i  A^maJ^jy  22d  22  June  I83a 
Jm.  1888»  Sv  «rf  J3.J  xi.  287  ;  Taylo»  »♦  Tho  CoaireQ^ry  of  ih»    SrrV 
T^eftof  Atoiidej>i^.l7AJ[i|ljrl7«7^  J^or. .J8ilfi8 5  Al|er(afi|oby  fTBenT 
il<.Tke^<]orp#9atiuftC>Gold«*iM^fli£^  49lh,N«|T4  1801^  Commiob  of 

1  lj|itf^ari«iffi)/fir  itb^  Idgfindm^r^  Stejt.  D«ir|d JIL.  MW9)i,  1348; 
Bfdfwkfaif  HioiichSi.  jh  580^b4  27  ;  4^alMPm: U JU ^-^St  K^'i ;  .Sinck. 
plm>M  lfikjBtffittite>iftJaMe9tiy..c..85e  9Q940i.]^|r^/^aji),;.  5. 
JiMie^  Vrl;;4s^;i4 tod  llOi;  JBiv^  u  4,28}^  C^y$teUt?5  T>c^  .IMar 
9ktatestofi£i9gh«ro>  &th  Marcb  177'lJ,  iJUiw*  '78fi6  i:^i4piiii|up^  x?. 
Xte  MMgi^trataB  bfln^mrmei  L4tb  Dee.  LftlQs  JRn^^'^o^  L  C<H9tU 
«.'Bt8waii^  Mi»r.  7341;  ^jimmng  «^  i^cmitfdyf  MuM^  Q,  177O9 
Jdbr.  44339  iMag^atepfof  Edmbuigh  v,  Fat^rsM^  Utf;^b«  )690» 
Jf«K  8496^..B//Mfti^<^ifVoL  hpu  13.. 

I<ord  Ondii^try,  Cuningh^jM.,   .         Act,  D.  M'NeiU,  MarshaM,  Alt.  Sol^Gtm. 

(Ivory,^  Monereiji    '  W,  ^  J,  Cook,  W.  S.  and  ./oAn  /mne,  W.  S.  Agents. 

A  Clerk. 

C*  G*  R« 

» 


SECOND  niVJSJON. 

No.  CXLV.  22(iJ«fwld39. 

Mas  MARY  MAGMICUAN  qb  £RSKINE  and  Husband 

JAMES  WELSH  and  Others,  (James  MacmIchan's 
>     <  TbosTSBs,)  and  JAMBS  BLACK. 

Fboci^s.— nJujiir  T&iAU — fin  an  acdtm  cfr^ucHotk  if  certain  dispo^ 
Mitimu  of^bbo  $epwrai€  uiaiesi  on  (he  giwnd.  ofihf\r  having  been  ob* 

.  .taiaedfiam  twd  mQmgivefropmtoU'ih0reof  ihrovgh  a  system  of 

Jraudi  iff  a  parfy.whoidiepamd.the.fietatea  morfis  causa  to  sepa^ 

ratB  iindimdualsf  the.actiM  being  brought  against  these  individuals 

•  difler,  iktn^  cammttn  authpt^.s  deatifi^he  Court  founds  on  t/ie  adjust- 
.  jntmt  ofiUueSifar  trial iyjurjff  thai  thp  triaU  fnigbt  to, be  separated 

, .  aeU  the  tsoajsets  of  defenders  ;  but  that  the  pursuers  were  entitled  to 
bring  forward  their  whole  case  at  once  as  to  the  dispositions  ofbotli 
prapnietorSf  from  the  first  frauduknt  practising  on  the  one  down  to 
the  othes^s  death* 

■ 

The  1^.  Jobn  Macmicban  was  proprietor  of  tbe  binds  of  Balmae  MurraUve. 


lom  xraoaim^soai'HCfnD  u^niK 


and  James.    Satnoel  died  in  1807,  leariag  an  only 


|MV$l«ta«f  OwJ^ittobaifefwteicdfbUJBwliiiK^iMMi^daki  cliti 
brother  Jsmes  in  fe^im  aAialifafcAnqwfc  pnMflytkfcdiM 

vour  of  James,  the  second 
in  the  first.  These  two  latter  dispositions,  as  well  as  that  by  Jobi 
wxwrsabsttibed  ByiiiWlril»fc#>W»rtrtera.  .«WaiiiA  die#taPM 
Mfn€»^^'^tM»  Iftlin  tooWll#<iJaRV«^<Bf^tf^^       ■ 

bm<r^^''t^''^i^^«t;^e%i^°i^  'K^^^"l£^J^. 

disposition  of  Balmae  in  favoor  of  the  defender  Blacky  and  anoCbo 

of  Corbieton  to  the  other  defenders,  as  trustees  for  certuo  poqioses. 

The  present  action  was  bpanght  by-Mrs  Erskine,  as  *  heoca- 

'  apparent  of  the  deceased  John  Macmichan  of  Balmae,  her  oocfa^ 

•  and  heiress  served  and  retoured  of  the  deceased  William  Macnuebai 

•  of  Balmae,  also  her  uiJd€)\fiiiHEUh  S«U:|eneral  seirice,  expeiie 
'  before  the  Steward-substitute  of  Kirkcudbright,  on  17th  Mank 
<  laSeSinfcibAISdl  to  Chancery/  and  her  bu8band»^48^at«ik; 
concluding  for  reduction  of  the  several  dispositions  by  John,  Wil- 
liam and  James,  upda;iUA^uIil  ffiii3S^8kd  been  iUidtedbf 
James,  *  through  fraud  and  cirtamv^iition  on  bis  part,  and  dmigk 

•  facility>|9]lilEs  tUP(PfiibK9mifim^mfaiSmJbipb^ 

^  cause,  and  to  the  g^eat  hurt  and  lesion  of  the  granters,  and  abosf 

lijq}selJ|(l\jKtiSbe^)MM^ 

^ny^Ts  i|Wl^vkf4>  ^W&\«^4ftlfi4>sldvA^QWDkaf;^^  iaordtfiUi- 
»»5R«(?i^<^5»teW«Lto  |!be,GQi^«li^imnHt6Bhpud^ 

r«9«^4)»^^  ^^fttjy»;l@9  |r«9^ellfttibteiaEL  -Motealiii^tlM  Meiiin 
John's;  and,  2.  to  make  one  trial  applicable  to  William's  diapositMi 
tif«|a^fiP:l^:^{f  ^  aiteKfiiin<|)ikc»d»ftadB9ffilidc,eaBriq^^ 

t\mimi9ds^hAm  iHini  .aeWsMNihsfcrin^aodifmau^  an^it^ 


.diOwnr.l 


J 


xiiiiiitfd  OKmTooii'iiaBstaos.  mm 


)|^aM§u£b  ylao  ns  ;gnivB9l  ,7081  ni  baih  IsnmsS     ^smeL  bits 

itio  b(lb0««b«U^>«hM9HiUd)bjiitlrai4eitiMtettNM2  )fti«MlMlt 

dl— Bfctayi—MilJnith^iimihdhis^wjgniad  baooae  aril  ^aoisL  ^o  loor 
v«iiioL  ^d  iadi  8b  Ksw  ea  ,8noil(8oq8ib  lallsl  owl  SRsdT     .tsift  sdl  ni 

ni  flBttlMg8H^^PtV'ifWfaiw!tt"iool  n Jiff  %>Ml(i<>»i{«S»I<^l«l 

nedJoafi  bnB  e^Iofild  idbnaisb  edl  )o  iDovat  ni  sfioalcS  )o  aohiMfjmh 
•eseoqnuq  oistiso  id\  essleinJ  8fi  ^sidbnsldb  isd^o  sib  ot  noididioC)  to 
-«89ii9d  *  eB  (9ni>lgi3  8iI4d(dbldl9Bfi9d  esw  nobofi  ^aossiq  sdT 
«ei3nu  isd  e9sailfi9  )o  nsdoimofil/L  ndol  baefidosb  sdj  )o  Jnaiaqqfi  ' 
nfidoifflosM  caBilIiV/  bsecsodb  sdjlo  bdiuojsi  bnsbsvidewdiiadbnfi  * 
dbsqzd  c9oiyi98  lci9ngi|fjttS0  ABfiiS/^fibti  isd  obIb  cdfiinlsfl  1o  * 
•doTfiM  dlTl  no  (jd^^iidbuo^liijl  )o  9)u;)iisdufl*bisvss8  ddj  9io)9d  * 
;  jM^}fi[^i'%i«bnfideud  idd  baa  %Yi99ns{iO  ot  ffleuyblAnbiiaSBSI  ' 
•liW  ^ndoL  ^d  enoilieoqeib  Ifii9y98  9dj  1o  floiloijb9i  10)  ^^nibubnorj 
Yd  b9lbi[Ii  ndod  f>A9fiCRS  KItfEa|$MiNaqii  «e9mfil  bns  rami 
-rignoid;)  bnfi  (lifiq  enl  no  nobrtynottiiio  bnfi  buBi)  d^tioidi '  («9inBL 

;leDt  b18Hubldd!^nLOVd£iAH»9Aft;eSdl]!^^  ' 

lo  oels  bnfi  eSidlnBi^  9d;t  )o  fioid9l  bnfi  Uud  Jfisi^  sdJ  o)  bnfi  ,9cufi9  * 

-iq^-tf  <>dUo^»9if  J]Uaiiiplf  9(^^  tSy^t^lB^m^ 

aohieoqeib  a^rasilliV/  oJ  dldfidilqqs  Lsii^r  900  si&m  o)  •&  J}im  ;e*ntlol 
iMi  MhMOimnnUMiMb  mK  ci  iab«attnFfcgtia|e<erti%ottid^ 
rift#6  AtifiMrinraiaiBiMiii^^  r 

hi«ikJ(pta||t9,iadfflMab0a«ktnU4)(MiMm^  fg  il)cr:9^:q$fpmi' 
w>M^^llMteShMtfif4e0dSed.no&idb^  alidlfcAf««fe»«'^ 

vilMlefto  ^dSailAii5|niiifriJ|OMi4febe,  ;Xftit4  MiM4i}Mth»«StiMll' 
oftiiM<iiiwcibinlli|9Jbf«n9)th»  Migtitetes  \iir  CHakliw'r  d^ Airfk ' 
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FbMoiiog  A 
Love  and 
Uick. 

N«rratlT«. 


95  jttM  163a  Fleeming»  who  was  foand  liable,  on  2ci  Febraaiy  1838^  ia  thea> 

penses,  the  taxed  amoiuit  of  which  was-  L.12: 14: 6.     Decreef* 

these  expenses  went  out^  and  was  extsaeted  ia  naaie  ef  i^H^, 

and  not  in  the  name  of  his^i^eat,  Diek^  irito  made  S10  apfiiBaliBS 

to  have  the  decree  psomaanced  or  es;traeted,ie  hia  rmm  ■■mm  sail 

tl^e  4liligienoe  was  rused  and  » 1  otntgef  i^saaHi  m .  nuiwai  r of  Lssu 

FWsmiog  stated  that  bo  oatioe  was  gfKtmt  t^  hitm  b^^XNck^  arsm 

other  person,  either  prenons.  to  «r.«t  the  taawof:  tb^  -atMBge.  ^. 

make  payment  of  the  expenses  to  Diakf  btit.tha^>be;ww8;4tdeMh]r 

the  copy  charge  to  pay  the  sum  to  Lavc^    Loire^*  cm-  tin  e^M 

hand,  denied  that,  in  rainng  the  dil^nce,  Dick  adedoaereiysi 

agent,  and  that  f leeming  had  not  soffieiestnotioey  and  wasail 

well  aware  that  the  charge  was  given  for  Dick's  behoof;  and  meie* 

over  stated,  (althoogh  Fleeming  denied  this,)  tliat  Xlick  Was  tlis 

disburser  of  and  creditor  for  the  expenses,  of  whids  fact  Fleean^ 

was  aware ;  and  that  Dick  had  personally  communicated  to  fleesi* 

ing's  agent  that  the  decree  was  for  his  behoof  tkeug-b  in  name  d 

the  charger.  <* 

Love  having  chained  Fleeming  for  payment^f  the  expflnam  it* 

cerned  for  by  die  MagistmteSgFleeaungsuspended^iOB  ^hegHnaf 

that  the  debt  was  compensated  by  the  two  decrees  wliicli  -  he  heli 

The  Lord  Ordinary  on  the  BiU%  (Lord  Medaryn,)  f  In  iwapeetit 

*  is  incompeteat  lo  suspend  a  decree  on  thegronadof  oaaspeoah 

<  tion  by  a  connter  elidm  not  pleaded  ia.  Uio-  court  which  girea  tk 

<  decree,  and  more  especially  when  the  decree  is  fov.the  expeass 

*  of  process  disbursed  fay  the  agents  and<  still  daestOihim/  refaeed 
the  bill,  and  foand  expensea  dne«  Fieeauagt  pffeseatedA  aaeoad 
bill  of  suspension,  which  was  passed  by  the  Lord  Ordinary^^'^'b^') 
Answers  were  given  ia«to  this  hill  in Jiam^  pf  Ldve.aiid  'hia-jfjea^ 
Dick,  the  latter  of  whom  thco  cUimed  thesum  icharged  far^.  as  hs- 
ving  beeB'disbucsed  1^  himi 


:• 


• .  I 


Sutpender*s 
Pleas. 


The  suspender  /y&ad«ie/,«*- 

Ist^  As  the  parties  mutually  hold  decrees  against  eadi  other,  the 
respondent  cannot  pnt  biff  decree  in  fosee  against  the  peraea  or 
property  of  the  suspender  withoat  deductkkg  the  sanis  apolaiaed 
in  the  decrees  which  the  latter  holds  against  him.  fid^  The  ap« 
pearance  and  claim  of  Dick,  as  Love's  agent,  is  natenabia»  aad 
cannot  defeat  the  suspender's  rights,  in:rasptet/.tbe.di9itee 
pronounced,  extraetedy-attddUigenee  used  id^^tbe  aama  of 
withoat  any  notice  having^  beea  'given  to  'the  aus^ender  lo 
payment' to  Dick*  ^«^G^he  suspender  faavitig  in  she  fcas  Ul 
pleaded  compensation  hefore  any  claim  had  been  advanced  or  bo» 
tice  made  by  Dick,  the  Sam  charged  for  was  thereby  eiFtia|;uiahcd« 
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I     Loiit  plemledi*^        -       ■  ;  26  June  ia39. 

■  Illy  \T4i4  plea  of  comjpietisBtioii  not  hMriag  been  stated  before  the    ^'^•v^'' 
\gmng  M  therdecoeetcfavgediui^  it  sot  competent  in  a,  svepen*  i^l^'^ 
i8ioa4i£k^t  dcccri0L>  24/  Tlie^niin^tk»d!li|^nee,  asit  oonuets  of  Dick. 
lim»^peo«8rolpMde8B,ib0fa«gB'tolhfrflg«ai^  fiidcf  by  wiu^  Def^9d«r'a 

«xpaAlsebiW)fB«(dbUujSBd^;aaid^iit)notli8bla:Mi'b«.oan4M^  by  Fleas. 
ap]r><lebt8  liticbi oiay.  be  mmg  -hy  theitcliaiger .to  >(ba  sqqpendcrj 
ft/,  cl^teidittia^ifiBn'aoi  teariemdrHfldyleltoicpBfieinatiiOB  on  niidi' 
d|ebfaubgrl)tbe.j4«cree  addicUii^tbcffeforibeiBgin  name  of  the  prin<^* 
oqpaly  aBl}tfa«>^d charge' wis  (truly  and  oompetently  given  for  be- 
boof 'Of 'tikeii^gaBt^-  alifl  as  the  suspender  had»  previoos  to  presenting 
tkci  biU/ofiaospension,  sufficient  natibe  of  this  fact. 

r.Tbe/L^d'Ocfinary  (7di  .Febniaryl8S0)  praoonnced  tbe  M*- 
^adng  intedocotor:      • 

-  <  <  >Tlie  Lord  Ordinary  havi^  iieard  parties'  procnrators,  and  con*  Lord  Ordi- 
^aidexfid  tHel^scU  ricord.  In  respect  that  the  sum  diaif^ed  for  con-  "**7's  inter- 

*  sists  of  certain  expenses  of  process,  in  which  the  suspender  was 
^Cnind' liable  by  the  Magistrates  of  Glasgow,  and  that  appearance 
Hssrjnui^eiaanpportiof  the johatge  by  Alexander  Dick,  the  agent 
^Ui).thB'pffoc^'in  which  die  decree  was  prononniced,  finds  that 
^canpeasatlod  cannob  be  isompetently  pleaded  against  the  said 
^jduogaivn  tiieaepantte'deansets  held'bythe  suspender  against  the 
tfthargtc^'jind'  therefore: nspeks  the  reasons  of  suspension,  finds^ 
f'tha>'|8tteti(  orderly-proeeedec^  and  .tlbceiiqs :  Finds  the  charger 
4;eBSltbd,t«iex!peDte%  and  «deQeiinS|.^  subject  to  modification,  and 
{>slknnA6>aeeamii|  (jbemf/to  bO'gJMrea''  in  aaai  to  be  taxed  by  the 

(Kii^te.»Hi<  nEbe.'i^afrd(<kdiDary  iMaidiara'ane  of  die  pleas  main-  Note. 
<:t£aa4'^jr  fthf|iflUargOFiteL]bd>bad.J :  Halhaa  n6l>  the  aUghtest  doubt 
^  that,  in  the  general  case,  it  would  havelfe^n  pev&otty  oo«petent 

*  for  the  suspender  to  found  on  decreets  held  by  him  against  the 
^  charger,  and  to  set  off  the  sums  therein  deoenied^for  ^painst  the 
^ilai|iddlik]ihcbbB  tb^^chaiig^;  la  the^^  place,-  it  appears  to.  the 
^dLml.Ofdiilaryt'-ih^t.'  when  apartyhaskobtMned  the  •consfeitutum 
^oflaB!dabSr^c:a^idecr^e,:.4tIts!> unnecessary  for  him  td  dlitain  ase* 

*  f»ndiddnst&ution  d£it)i]n.;theia<m  of.  a  defence  of  oompbnsatioii 
fjagaJabtAa&paralaaQt|ini»<i»(wb]fih  iie  happens  to  bepuoMd.Jbjf 
^ias  'dBbtdr,oi<ad  idqrtiifidm.-ldriQ  Terjf!  Jtetme  of  rtbecase^*  it  must 
^^viompatettt  tttfsettbff  one <deoree. aghast Andtherwben^etthAr  of 
^>  Aamdta(q[iBn^^i jbe  niadef  the  jgfv>ifid  bf  jl  <(riiarge«  Swmdlj^  .Tha 
^H^Mif  4be  oba^^iii  iblb.impaa.  unftn^hle  hese$  as  the.  decree 
^obaigadoQtt /us  ifos  a  Mm  fofr-Qxpenstsy  w)iicb»  from  tb$  form  of 
.*procednrei;did;Qot(adwt'Of  anyidefence  oa  the.gfonndof  com* 


i«fd(|4WtMitbe82^ii:4(Qr4i»4riraiiiwk  teit  .MapwiM  jftMhik^ 

Dick.   .^>,u  SA  itaimfp'^^9lam^imii\im  iMn^mltloikiipDtvtgaamSimk 
j~^^o  ^i(bcMitfi|Mfn«fii«iBwM«8aMi%lpoiibtfiii4>fthM^ 

i  '<NfdM:Pflf(«9]»Mw4'M  fiber  iMft«H4  Milllrt  PMlpVtUeriA  ^ 

;H>%l^^i  froisrittfh<l»ft%  <W<liWlbillfe^  <ii»4  j>ppbawj^«i|,tei;lm( 

lMBfliygfyS^sllNW4«APDiae.49en3rt^l4«aOOf  .it^dliupgndwiinnly 
ti|MM»t«Mi,#i(lv$fti^  M!>iK»liM  >|M^<\O0tltt  tftiifWor^aUl 
1jllt9yMfbll0,ftWl^4«4cm49Watrii«q&A]b»  ^d^ea^afMbvli* 

W«NB4»f f/^4iM  M^^BMRMq  la^ool  «a  si  ted}  lol  .sansb  it 
-DKiq  Iciij  li  bnn  ;  lolooohsJnr  adJ  lo  sntDaob  sdj  et  ddT  .»m<»< 
-o^^ft'yHBfclJ  djiw  bobnoMB  od  bloow  Ji  .bswdlc  sd  oJ  eBW  sail 

~  frequently  and  almost  daily  made,  and  uniformly  con^ lied  tA 


J 


tioitf4rae«iiifigiiily  Mte^tl^Aifdi^  C^IS^p 

tta4;lii|tiidRp1(!hat.d»lMift(»4lrlMJb 

Jbkiae^taiMiiriJr  iiUlOO^trbWi  ftUf^ft^M  ai^fte^ilik  Jifii)«l«i)Ii-: 

ment  of  these  expeii]ieiivH#^#<taai%ii^  ilSiik^Vml^A> 

the  decree,  for  that  is  no  longer  pmm^^^H:^^  tAi^^t^%JfHm\i!i 
pentes.  This  is  the  doetrine  of  the  interlocator ;  and  if  that  prae* 
tioe  was  to  be  allowed,  it  would  be  attended  with  tbCttUH^Amige- 

ibto%iitat>Mnlbi»#<trtBi(by^Ai>teay  di4fisil^i^<«§^ifloftfbg^ijCtt/«Bj^ 

rdjiv/  bt>ilqai09  ^laiio'tinu  {m&  .obfica  viiikb  nooiUi  bun  y'^^^^'P*''^ 
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n  iutie  1839. 4;k«t<<itbeTft  ave.fi<rt;,«gai»^'die^64r4  Immtt^n^di  j  Ott^tUKfiNifc 
>^y^-*'    i  tfaiok  l^e  inteitofculbr  <aaiiniit  Mmd^^ 

Dick.     '       ted  oMe-irilowfed,  «itf  mhldr'<^«i6AiAilrtbit»)toi^llt^^ 

Court.       '  j)otittf partf  Iil»|^w^(irh6  irtt'tiAjM^ 

altogpediBr  p  ilad  tAarlie  rnotttb^  keM/tf iMAkf bi^  jpiidyiliABiftk' 
vlng'givMonriltlO'iweHeiitrb^theAe  expemeBj  m«l«  miiivAsi04 ^ 
thtodioDtddliigiit  be  hibMeif  bfid  to  proeetfd^aghJMtafc^^^flW^ 
par tgr,  *  'Bat  3^  eadnot  helil  'ehat^  becaas^^ i  iio&>d«imiir«|taoiitb)r» 
.iJob8.»i»|>0itedid€rimp^Liiid  1i»f  a  cooWaddn.tBa^'lbifie  bolvJwii 
f^any^olber  sm»pQMdwM6^'to'ibe-8am€  4tffait;i!^)^fihi9  iftsas^^A 
^on^  IM^of  Bdiie,  182d>iaiid  Idae^axidtf  Blti^ia  «9M4^odn« 
i^sbooMi^babig^rifteftifriBfiitbaC,  b&ivitlilijf  toMd}  tba«i«rh«|^dBa« 
4»tUDBnmDd  isxtrwidd  M  tbvolMFiitiytiiirmarfbti^ft^iibseSjfi^^ 
teld(taifaave  'betob^itdBinr  m  dMriumie  itfotba aflitol, .  us: traalM fir 
4b»ji^iit,  il  tfa)a.»g«Bt  be  not  p^xi^ovikm^mUtftm^mai/^my^tm^ 
i}itiotH  !reae»TOp  always  to  A»  B^ laganl^m^a  liiMenH^.4bBM«» 
^Beotsm  (to  elaiBHipiifelrably,  payiiieii»iif (Aeiiagt^  ftafAaataJfiwIali 
«bey  am  fltili  mipaid^  1!Ub  vi^v  iwnbs  «D:)b^«laplM[iiv  lia  ^ 
nioojof  Ji^avd  GUcakei»iba.Gasa«f  Pedfe  n<Biit»iqp«piui  sai^diirti 
lOttt  df  tbat  .niefvr,  by  <tbe  dedsioti  in  Xbft  baper^ifi  Aaibeu-^agHitf 
jSmiih,  in-  /whicb:  Locd.  Gfenlee  ooanrndd.  .J  UAtiet  tbe  rieniJoSaaA 
ftrasi  or^neaefyation^  the  crediton)ofntlpnolidit;«ir^fl«iagiccMiitf 
«bave.been?|>ref«Babla  io  the  agent;:  ^B^teagbbr*  iimiMtioB  <f  A 
dedree  vmaUl  bave  poa^ofaed  b]tD4oitbeilagtii6(for  #ittr,  nad  vitb 
*oiit  aar  *rmtiat  to  the  aeent  No  dottbtrtbrdecHiob  tAkkeSmd 
33irUon)  anthaioalieof  Pedi^  teem%''as.r«pQt4ei^']ritlfac^ 
Te^Mioiter^^idt'tha^  inr&e.case  of  Stevra 

.tee<'0i];a«eq]ic8tiatBd  eatete  •seemi  Atd  faa«»  aaifoddirnvngbtoi* 
arreflteh'  .il' imagine,  bowtever,  dieia  wore  lajieisiallieaoiiii  that^eae 
oC^Pedieti  forlibifaktfaat,  before  im  w  Lofd  Of^ibry'^  tb^  tnatoe 
i^nadeipo  opposilioii  to  Pedicfs  cbmn^  andloUbfip^^LdrA^^iiOevif} 
dn  the  Bepoi,;;  iliatioes,  diatPedie  badaii{i^bt^df:bypddfee>oii^Aefi- 
petft  €f  bis  elient^  wbicb,  if  be  bad,  >2t  Ubkaa!«»a)|r'aikiotarctftik  tk 
creditoiS'Qr  the  trdatee  to  oppoie  bimi  I  The  oilljiirealpoiilt  if  iB* 
fionltf  tl^e  WBB,  hcnB,  4aa  merie  aospambnibetMrai^ODa^  litig*^ 
aadia&othes;  ^velaitnigp  to^a  cbargerfbriQspenaea.'liyiaiiba^pnMtAe 
,  other>;tO'-gibet'A«dberee'to  thelagfefat  ifdritie^^auqwuhfe^iMcdii' 
duUy  wbiob  tfaeCioiifft  got  orert  bjrieittii^idw.iieitRserittBady n' 
proMannbig  'Ocly  m  fimSng  «l '  tfae  agent  ^PeiScrti  -pifeeftaaAkiVilK 
for  tbe  direction,  Ipfe8ttflaie,.of«tbertrntfe0«  -  BntialiMt^idiba^istok 
held  to  be  law  in  refetence  to  .the  rigbt-of  tbe^eatafterietfn 
for.  expenses  is  estracted  in  nani#  of  the  oUeni^/Fh^  «ilf  pi^ 


J 
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Btill  retali».fUit>  i4gh|.«f'  oiJJsQg^Mi'  ibfii^^nt^  «beibne  payment,  to    Wy^^ 
f  0B^9aeibifl^«fi€i«,f  aad  ki  dt^iiwip^oaeifdiiu  Ibe  ageni^fl  own  name;  L^^md ''' 
9jn4  ih^tftfk^iaihMte.bU  tnltii(tjNi;l0id^     tjbe  topeofeetior  bim-  Dick. 
•i|If 'tdt  the .  eUeHi^  ibe  reamisiiciallpa  ia '  beM  :aa'  made*    fi«t  in  ibis  opi^ioTof 
JrifilRriJI  iiijpbiiir#'Uiat'aiicb  inHiiBMitiMiimi^  sucb  Court. 

jnil  qii8el»tiiilif<8f  foii9titiH»dfor«o|^  4itf«ar  ipait jr,  iki  kefenraoe  te  the 
•aKt>emcfi^iMt4iMr  t^thedte^t^i^iH*  befall^  ^tdiinlimatian'tbey  be 
fmkl  fip>aaaigMdit!9i:a;a*iwigten<0r:ari^la(^.ttbclra<mwt      an  and  af 
theti^eiift'«?pawe9<a&dKrigbt  laMabiaia  aildbireminciation,  ;or  bold  it 
aa -diadav.  >N«(r>* •  I  rather  ;tfi{ofc  thalbt'ju^iqpttariiiim'iaareated  by 
lUeipla^oC  aoAi^enaEtlite  aalual^ataftedin;aaiaapaB8aon4>f  a  charge 
iarllbese.  (^Xffeniad  i*  Ihealiaiit^  iM«ae^.   I  .tbiult  this  caoatitotea 
4b^»qufi^a<i]|jtO!<alMolwtdr»^i«.d.a^Qflfiianam   n^iob  cannot  be 
Itfktoii  away«  "  Ti|a  |)arty » •ckai^er^  it  will  ba  obaarved^  cannot  aban- 
'dan  tiHa'aiHA;.fia»  it  is  nM  a rnwfft action' brought  in  nana  of  the 
alienl^  (wfajdhimay^beialiandoiied^  aa  aa  to  give  place  iar  a  new  a»- 
tidn  onptfymeRtjof  expanaea.  <  Itit  an  extvaoted  dacrae  «nd  charge 
q^i#aiiti»fata!nam^'»bich5  )aftftr>iit  la  aoapended,  there  is  no  wanrairt 
-f^  bifer  witkdiaiwiiig-  it  <al  ^^eeaare^*  to  snake  way  -for  a  new  acUon. 
tAiMllrthe  Auspenaion  on  this 'Charge  of  ovmpenaation  aftuat  extin- 
^gaiab'^the  debt  obatged  far,  aa  thO'-amae  way  m  payment.    I  have 
rearae  therefarb  tolthibk,  tbatJn  this  case  the  letters  must  be  aoa- 
;?peiiik4  on  the  pka.^  donpeniation^:  eyen  if  the  charger  now  stated 
ttteit Jie  ieaaMiced;tbe  oha^e  inifiitonrof  the  agent.    It  is  too  late. 
'Bnt  latti.fl^  nM»re inclined  *to find,  thatwe camot,  aa  the  Lord 
i.€bidiaa«y  ^as  done>slistidQ<tbe>l)harge  herein  the  name  of  the  clioit, 
cforiUu&ilb9e>  of.  the  agent;- for  in  dicing  this,  there  exists  ibe  diiB- 
'calty  inifHoidt'ofform  wbichoccorred  in  Pedie's  case,  and  wbicb 
"was  go^^ioyartflA'lhat  ease,  by  holding  that  tbe  cbarge  went  in  fa- 
'veuf  06  ^the-rjitdkfial  trastee  of  die.  client,  wbo  was  bound  to  gi^ve 
'^eSkcte  to  a  findiilg  <it  preference  in^fiivour  of  P^ie.     Bat  no  such 
t'a!i(pe&ibiKt  lis  bpea  w  thls'cai^,  nor  can  I  see  bow  we  are  to  gete«er 
.^eitfffictiky-h^re;*  fdribinw.  ten  a  charge  giren  aalely  in  the  name 
'.af  A.  beiS0St3aBed.aa  a  ^charge  focB.,  who  is  held  to  darire  no  right 
\R6ta  Au?"In)aQy  vie^f  I  thiak  w^  oonM  only  ha/re  allowed  the 
J  elieaft  tattrenosiDee  Jn  fevonr^if  the  agent,  4Uid  htLve  au^ended  on 
that  gnmnd,  leanrfng  the  agent  to  his  ownreBBedy  in  bis.  own  name. 
Bdt^  es  I  baveaaid^  1  'think  tlmt.  the  jus  qocBOtiim'of the  suspension, 
befoae  intimation,  bars  such- renunciation,  and  erMitles  the  suspender 
to  an  abselfitor^of  suspension,  on* the  ground  of  compensation. 

Lard  Presidenti'-^l  agree  ia-the  opiniou'-which  haa  been  express- 
ed by  Lord  Gillies.  If  an  agent negiaats^the  opportunity  of  taking 
decree  in  his  own  name^  and  allows  it  to  be  pronounced  in  name 


Dick. 


;.<( 


.  interpolation  to  the  WPgHHl  Wftftn(i..^„  .,..„...„   ,„  ,„.„,„,  ,.,^ 
^«\<5i«*£t>>Wft|^»4W1>fWmt}  9oiJon  on  bna  Jneflo  a  1o  obsrb 

The  legal  position  of <Mm«)<m^  S\V^)tMf^l^  fe  mWJ» 

B9t'^nH»d0rJ>}P(^9m..t|ie  b|«p^(i^,f  ^^r^ 
p«lkeip$rKy:»  ;,i|(,wW  fiow4<i9/tii*;c9me(,of„^e( 

MNtA*i9i>^i*^U)appefkr  i»4i(wwaff|wif>p> 

if|A«!i«imli4«MT4li|(ffif(^4i4l^^.W.Mf^-9«^ 

iuM#eii  9f,mmf»m-»ifm^mtm>mpitkfn^mh 


•  ReYMcd  by  his  Lordfhip.  t^* 


t 

?,^^l^k'y|/^^mit  Wnil^St  ixmU^  i^i^««fy  ^MsLmfMf4a$. 

mt^^  4^  IHU<liM(M9A4&^»M  Dick      •'»(! 

in.oame  pf  a  dtent,  and  no  notice  pfkeX^mktij^pmt^'pm^^Vi 


caiue  there,  by  the  ordinary  rule,  the  failure  to  intiaaH^^Wi^^S^ 

dilinqoe,  /md  lS''Mi/;jf'^ii4b6diiAvl^tIil«<¥'^R«6^y<,3ilW«^lf 
ftiacl'8r%aiHa«bH'»^8<^fR«'lRiffi^i¥nt,Xff%ilff^it%^liWi^^ 
^"^ribpine''^  VJ>ft>^(M'<!lhA«<^?»«k<«tyjW'^i«l^«%lapMW«( 

Itri  if^A  't^^^H'\fr^ytii«f'(if^aU^(^{fe6tuutisdMit.«fkitf«(M«ttki 


effect  pan  be  given  to  the  plea  of  compensation  flW^siMil^  \/tui 

d^tB>d^4flV'^y^|e,'  tfrtrfi^WtBe^attli'df  ^#)«iMI/lMw4«4MM{ 
drli^'^d  %f«^l^eW/MiA'tti»i»^iiii»|¥^'4|^]Mii)«iMi4te{|jtii^^ 

And.theaoswer  to  {be  plea  of  compensatioil'kp^ibrii  lasmlBfliltm < 

ti&f  We^i^rbi'^iii'  ^^^tttf  aufH^t  ^'ii<«ieir%]^i8ai^tf^«ii^ybd 

eflBRiffifee-  biHHii  uf  dm  Jebtw,Tthe  agcB>*>  right  iHrt  be  tm 
tanned.  -.  ••  •'•■-•  w«  .'i  1 1-  ;  i.  • 
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«5/iw«ISS9«     Oq  ttoe  grmittdi»  I  «till  thihk' that  t&e  interl^M^ 

Opinion  of      qaestiDg  decree  in  their  own  names;  becanw^MiuNagMttiwift  ■# k 
Couru  as  secure  without  craving  decree  in  his  own  name,  as  iie  wouM  hit 

•  'Is^a  ilfiMM»rid.-Wi  <;«taidl]ilffleMhHiUifi^^by^  t5a:\ 

Judgmoit.      .,   TTte  jg<wi»  ahBPpeKii^y^iiuHifd  |torae<i«rwMm|>HeiteyiiB<* 

.  I^ord  6rdin«ry,  ^uBfrton,    ,      ^  Act.  :ffajdmaU,       -  i  Mt.  Jf. .iiilikS^4*  C^M 
Wotherspoon  ^  Mati,  W;  S.  ati^'Jomef  Pwuit  W.'S.  Agentsl    '  '  ^.  Cle^ 


<  J 


{■"■    '  .•         ':'''i:    \      ?■!  ^  '    v.j'i'i'^    .*-    .     ■••    .'   •   /j:   '^  *  ;.«• 


■        »      *      >  . ' 


^0     )<  IMVIID  llAdKEiUirfi  ii«i»  fitit)tlyATk«t>"   '• 
:..^'  '  -  •     'vvi  Mi's*  BLIZilBBtfl'CWXWFCWliyr;  -'  •-'  '" 

.     dQL^ !Uf inner;  >  iWhec^c^Ur^ke^  rMUd  iUt^ssu^  9bfidffaf^if 

^::v7ie()»%M:&  Ae*aegBtefe>iepyM^ 

'  0  M  \t§itbiiuitii/'i\i8n8n  tier  eta^mWn^ 

!u  i;q^!C))»:^;R(J^         (gTtoi<td  kfafahribii tiaryAarf sril&Mftiiir ^ 

I . .  ]^]sv  (»F  ,£^£n'ioiiA^/rrt.AeBriift..t-9]|liri^  lKm> iNMr.  Ikii- 
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<    -^Oj^Mm^;  <Fkat  where  a  pdrfyjmsetUe  a  Utibf  exeepUansy  andne  Jon*  isso. 

kis  imtentim.tmcppe^  agaiutikafjudffmefgtj i that  Una  aufinent  ^j^ ^ 
'  Hon fim  anew  triah  •  «  .•  "v  if  •!'';>  •'  .'    n    «•'•»•  - 

By  postnoptial  oontmct  of  marriageiia  3980^' befenreen^  the  late  Komtm 
James  Maokeoa^  ^ttrbUeBiiol JSdiiibaigbt  dml: Jut^d^eeaieaapteise^ 
tbey-ili^Mtieilfta^lheistiniiiBoi'^  kmit^Amwnimaeis  iiei^taai'pffQK 
1  ffei^lilipfiiaU^jmdiaofBBUe^; tUt ahaoMlwloog  to  HMQi^iatihe 
deaUi  of  tbe  predecea8er,.appotDtiiig  the  suprif^orMlaexBeiHoE  hod 
uniTenat. legator.  In  August  1835^'  after  his  wife's  deceasi^i  Mao^ 
keo^le,'at  that  time  in  l^is  ninetletl^  year^  ezecifted  k  general  dis« 
position  ai)d  settlement  of  his  wiiole  property  in  favour  of  Williaitf 
Mntr,  spirit-'dealier,  Canongate,  Andrew^  Mair,-  general  agent  in 
Edinburgh,  and  Mrs  Gloagi  thpir  sistffr»  who  were  appointed  his  sole 
executors.  He  further  revoked  all  prior  deeds  and  settlements,  but 
reserved  his  own  liferent  and  power  to  revoke.*  In  September  188&s 
he  executed  another  gen?riA  \^yq;M)^tiol|C>f  Us  whole  property  iq 
£Eivoar  of  his  niece,,  the  defender,  in  which  he  also  reserved  a  power 
torretrbko  l^yMi^' writing  under  his  hand;  but  in  the  eventof^there 
being  no  such  writing,  it  was  declared  that  that  deed  should  be  valid 
and  effec^ualrtbsafh  nodblStr^lsfed  jilhisr  diatiti  'Od  the  lM)th  rf 
November  ISSS^  he  executeA#i9rinal  revocation  of  all  deeds,  whe^* 
ther  delivered  or iV^/8RfftfdrintMlirfb^;ie|^7qoDth9/previous  to  thaS 
date ;  and  in  like  manner  he  dispensed  with  the  ddlivery  of  that  re-> 
V.  fcMMtioB. ,  V  Oi^  AiS  foUowiogiby'hefligMd  *  writiBgi^^eMtl^d  a^He' 
..^latailiiw»\wW«hwlto1alk*foMoi«^  ^  I>  Jiunes  Maekbbzie, 

,/ jiiireHe»;mcBdb^iirgh»  dtelar^  that  J?ef)^  Macken^,  prinler  in 
Vv  GJittgowv  hiks  tepealedly  IdaNed  updirfiie» K^  induce  ntfe  to  alter  )a  set^ 
^  ^  tfeittenttit^'JbyBie«en*thellthoFSepteiAberlast;and^ 
'  .*  aiwMi^ied  byoefilMA:peraeBtf,'came  to  ikiy'  house  yeMekday^  and 
,  ^lAdnelRdme)  eontmirf  to  my^tnui^ wishes  and  iikteiitlotfB^  to  execute 
^.  %il«erlldn:WritififfariFt]ti«gs^  thb  pnrplirtof  whfab  was  te alter  the 
>./J|idisettleiiiheiit,and>which  writing  or  writings  were  canded  away 
A  1.by^>iyd  PeteiftMMlcaaaie)  Wthestd  tRrhaaceoSqiaiiidd  him  |  and 
b  .fTwd;ei»as«filir>Jtaiiei(  OtfasoBM;Cnii^'of  Rieterton,  BaroneV  hail.now 
&•.  )VrMdiiveft«e  m  A,  db  {ireBeote«t  die  witncsids  stdiseriMttig,  'die^fore* 
r.faaU^^HUn^iit^^lilli  ta^plembci^  iMt,^  I  dD^herefay  r»i|Ky  and 
I  A^outen^he teme^  anddesbte^Uie teta» to  b^ my triie  seitldibent '; 
\A  ^d>r  desimihe  said  &e  Jaiictf<9ilNm^Graig  toMiaiV  tbe'teme, 
L::^hJhselqr  leisoktiig  all  other  eettlements  or  writings  incoaiistent 
<  thereifitii.^  dedasing,. before  subseribiitg^  that  the  worif^^tfte'  on 
:«ithi  fiMi4ifieof  idiis  fage  has-been  delete^     In  witne%l>wliereof, 

4  A  2 


mi 


IfEdi^l&ii^'IOt  ♦Fttfi' 


114.^147. 


Narrative« 


Pursuer's 
Pleas. 


^  li^etfk^ntfr&o})^  xntnd, 'ili^<}^aMl7;iDfif^oiied  tif^?  a*d<fl^btlAerlk 

*  the  lesion  of  the  said  James  Mackenzie  ?' 

the  settlement  in  August  1835  ;  (4/A,)*tt^q^4MiMtot<WQ0{i^ 
vember  1835;  and  he  then  examined  witnesses  for  the  purpose  oi 

"''Tft'^'d^f^yrd^i^^  %e«tiaed  eii<inrfbibg»i«rt€wk8(M')a#^iM^i|JliOO|eA^ 
ci^atdlt^/  t)h^t)(]A9^d,'<itt'^oFdeHo{ibf»iit^i*  'iMi^ttfl^  ^%iwni«.td« 
kbdve  d^^I^Stibn s^^^hfdi'^  ^^fil^lto,  <»»^lfiei^ila4  ^itetidi 
a^^,  'tkrt  befki^  d^^tamfMd  in  ti^i-itis^l£dr,>qMWiiM  b«^f«otifil 
Hi  ''^yld^iVc^.  ^  The!  i^r^din^  Judgfe>^i*et¥uled  Ibis*  Ulb^tfam,  afli 

^Ix^et^d.'  'Of^'aiibarge  frmn'th^^piieridMgMte^^oifae'^iiYyt^ 
F<^bfdtti^'l&39)  r^txtticfd  a  V^ffidr'te  AMtfr^-o^dM  cUffisnikr  « 
bivAi -issnesi  'A'biK  inf  exeeptitfh^  WCi»pr^fS«Q^<^'and4iim^firM 
fik^wisig  thad^  for  a  li>eW  tri^l.  ^li;iid&rt^4>iH'ol^eseepli«fts^^ri^d 
Wl^s  h^)tA  first,  (21^  June'  1839/) 'tb«fitri^1te^tf^#lf*:^   -<  •    ^ 

'  Isif,  Aw  thh  de>ed  was  trtity 'a  rev^€Mi6ilf^<lttf4«0IJitt^  of  ll(k 
S^T^iiib^^  it  required  kt  law^  vmd^th^'Stfatnp'A^tf  adead  stflip 
i(L.l,'  IBs.)  &i^d  tb^  209.  ^tattop  subM^q^^titiy  topietftod  nn  jt  was  ail 

>  2<f;  Aa  it'dfspoifed^tli^  htA^6'<>t^h^  tbtkttfvyd^iMsiiiiderlk 
gene^lclautfef m  ttre 8tift«ip'A«t,^^^(y«i^fy)aiii8i^Jd<i^«eqHMi 
a  d«^  s^Mp.  Tbe  Wot^of  tb«' sdiMWl^^eMi  «^Db(te«M»tf 
^a^y'dsie  or  Crust,  use^eTtrtti^ti,'^dt^dM^imf»gtttiyiesiitfiun^p^ 
^  p^rty,  reai  Of-  (iferiiMia);  Wbeni  triads  4^  My  >wpidi|gv  '»<'(  b^i4F« 
<  deed'OrwHI,  norotiterwisei^Ailii^ed^fi  ^  acbednlev  l^h  ^^' 

Th^  Athtiier^ansideredi —  *      ^    .  .  i.  ,,.     .  ^^;    ,,      . 

Isty  The  ground^  of  reduction  was  not  that  the  deed  of  llth  Sep- 


m:  U7.  COUiRT  OF  SESSION.  1109 

tMilb^>iRa^tfaf4>kedi^yra>pq^^r^  4ff4*\(u)  .whicb  qwe.ju^ob^bly  26  June  1839: 

was  valid;  and  as  the  writing  of  the  i9tii  ^November  was  giytxi  ip^  Defendcr^^ 
notas.4i  my^oatio&k  .Amt  ttusxevwas^ tiuly  no.questiQp  ahpiu;  revoca-  ^''^**  ' 

t«rtrtw^i»«tip4f  D"8t,wf  itJift^.J^  f;  }qt^f  J?K^Wfti  WMtj^?«»w^ 
DHlimit^^i  .  UJia»,M«'jjel;^^.;JHMiAt)i#,^50PW?|^  jn  ^i(|4eja9f^ 

303.  "^'afxii'i/lur,!/"  f'^riir.'   r-r^  «i(|j  :<,  nor?')!  fxlj  ' 

t^^liWi  iSifa<dkwd.*fJpj&^te.v^frfi«vPatwi^,9^(fi^lfgfijt^fr^^ 

io  9eoqij(|  f/iil  i(/i  K'^gaoiuiv^  ijoiiiini:/  >  n>rit    mI  jure  ;  c.^-ftl  i^jdrnsv 

iord  PreiidenL— The  grUHR^  m)WllM$^  XlFRPl^  »J^;t^t*§»ivWM  Opinion  of 
*lib»ii*'if08iW«»e4..tb#.4wwiepjftfffl,,AJi9  WIWh#gV<f)«ftlife«^/ri«>W  ^"'^ 
gitod«imii  .li«d  ,»fi9t|saeiri(fffyiycV>iSJF(^WeA  Gi^wg-  ^ffilftfflM 

«^*4aawi0iflOfjriiNl§pejrJjfupftt4fc-»>  1ffi)i^fcf•J«i'/f«1^e«Ifl%<ft^^^^  ,4^ 

ibe>ffjr<.vifi*ppQ#iogf,aftWi5«  ^ifi^sMdih^i;4  ^^JtfiV^\^M^ 
4iaii^lrio4tiH»;he^0<id  )[(<^^^^  i|«yj;P^gc^  tq,pwf.,t^ 

Mws)tiAg;3>  H0iWOu(41k|iry)eaPWRr^  }(i^i,^f^k^^^rrJfi^tf^d,ip 
ttfrdy(JwwKiflfliiq^^^ftbci.sf^,p£froJ«^3^^^fi  STV^f^^  aVJ;!»jti»?H 
XlyJUr<*iG»«|C6rrriaft(|iW^Qf  itbjit  9im}<^'j(9%  T()P«^rffee?(!iWrtw 
question,  whtii.^ftic^j*«^flyl4Jj^mA«|d»(/IW»^^^  M* 

sworn  that  all  that  is  contained  in  that  docament  was  stated  verbally 

Mat  ttwixiPiR^lAiD^^krt  ^ms§^u6  P«l^n^  ^%fr«f  %<ff  <1.M9.9V 
I  look  at  the  revocation  dated  20th  November.     Now,  SttP}f9nHg 

awamfiomih^hhtif§u$f^^^mi9t^ei^cf^^  ^m  ^u^if^#^ 
ftJ<w«hnitoJ[Jile  Rft%^n$nn)^)»fe4il  W>*!W()feftl5fl'i>eei^,^ci^,tff 

this  deed  required  to  be  stamped  at  all,  or  is  sufficiently  stamped,  I 
do. not  hazard  an  opinion,  although  I  cani)at>«^)tbA(  jl  bAPO  ^med 

■   •  -  ■ 
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MmdAttryv.      iLprd* 6itt^^»-^lt  wteUM  to  JtogLbmn  i|wi^thii:DimiwlrtiiMMiMy« 
Opinio*  of        XtfTif  Mmckmta.-^^^tk  dnUt  0f thit '  ^  M Wk8(nt9»«»oaopreyiMf 

at^dvMngi  (28t!i  Jiiiie,)  •    '•  '^^'  '•''''  -i"'-  •  '-'<1  vnca  jRih  i^/.^v 
gitiog  it  iUPttJe'iiibiWSdki^l  bi)bMl^««^         m  «^Wf<et«^6tai 

eJBeeliial  m  k  i^i^^g' Ifrr  M&if  jMrr^ys^;  ftH^ 
mere  piece  6f  })aper»  as  nolf  beitt^di&ly^tiiffi^;  wa  w  libt^eclliil 
mtkottt  a'p^pf^i'tftik^H  aih^iiftei  E^^fldi  lio(L''^>nd  liilM^4kft 
lias  beenmaae^to  this  is  t^hms;^^^^^ 
said  that  this  docinnetit  is  not  elf  tlt^C  s<^t  tlttt  ^qiJifl^Witti|^«l 
all;  that  the  StdfflpActdoefllvdta{y^i3rto'Uc»#^i%9^,'' 
ly,  ereil  akUocrgh  it  diS^'it  fflfl  iiriiiti^rih4uimmk^^  fiMrtilefi^ 
pose  for  winch  it  W^  pbt  ib^i^fle^^^te^t  #U#  libf '^kietfA^llsle 
enforcH  ^tft  was  met-ely  iise^  -as^^^^IMAHl'Ideteff,  WfUmAut 
the  c&pac?cy  df ^tlie  graiit^f.  <  O^  ^tbe  iifsS'^oMt  I^IMtM'^MUp^ 
Ifive  ntyofrtflfoD,  to  it'istal(H/9ta  iiiytfj^}i»,><W»&ea^ 
tision  of  this  case ;  afthodgh-  t  %Mt  ^ilftsii^l  i  deiAt^^M^^tatil 
the  Validity  of  the  argument  ukMlbir  the  Dlikii^  Mti  lM»«rMt 
that  kdch  a  deed  reqtiii'es  a  sCattp.'  Jv|£,'^i^^-8^M»il9  pSMffHia 
^  opinton  that  this  do<iiim'^iitw^pdbk%S'W>«hnit^ 
nothing,  I  appreheiid,  to^etlc^lsi^'tBMh  if af  ddiAM^iiM»)Miliil 
Void  for  want  of  ^  statnp,  wd  'so  ^dV'^^fe'cf  «SHg*<^ilAr^ 
withont  it,  it  maty  heVertbeV^te  tt<iit'^m^A'iem^^Me9i^^ 
and  conat^raDy;    As,  fbi^'eiam^l^i'  ft^^^'qdMfe  ooW^felh^'^H|ittK 
tions  of  handwriting,  to  alfow  afbi}H''Wi«tl^<syiil^'Wtio^l^ 
produced  mft  as'a  dottinibiit;  v^Ml  iniiy  "t^ltf^y'^^nftiM^,  M 
as  evidence  6f  tlM  hatia#rithig  ftsel^^  or  Oat  the  paMf  Wtt^«H«e. 
There  «re  a  number  tif^cTrtedtasedti}^  tMir  tfeiiti  itttf  Maif  ^ 
burred  fn  th^  Jary  Court;    TMs;  tBetil'  beitf^^  ftMi'tiie  c|iiMta 
itomes  to  b^/ was  this  documeiUt  piMueed- at  triiLas  ti  ctdhNHri 
docQttient,  of  a^  a  deed  of 'T^foeatt?Mi  ?-  Ort  tHs^'  I  am  dear^AMk 
Was  only  produced  as' a  collateral^fteed.  '  GE%e  niiffy  *lssiie  %dbi«  tt^ 
jury  was  on  the  grodnd  t>f 'fteiKtyiKid  dreukttvtatimi }  mMI  tt( 
only  purpose  for  Which  this  deed  was^odtie^WiA49a  dkpFO^tk 
evidence  of  facility  and  i^eumvenftibn  that  had  been  sddaee4,  vA 
to  redargue^  if  possiblei  t^at^ proofs-  -^foi^,  whethar  the  deed  w 
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detemune  ;  but  ihe  purpose  of  putting  it  ia. evidence  w»  MustBgfg^  ft^il^^^^ 

I  lwi|!'lJiO'iUfteiQfbniihd;fqf  .tii^Jgpulisrvi  <Xbep6i«ua^>l»fgilt'i^ve  Mv^Om^miA 

argned^tbftt  it  sbowed  tbe  wavering  state  of  bis  mjiiA^iatid  j^olitfaab  ^'*^-^'*^"''-> 

I  Qj^t«vkimfQ»^lm£b0ttesidl».l^  Opitiio«n«r  ,o 

^vid^nce  of  capacity  afforded  by  it  did  not  bear  as  mucb  tbe  other  ^*^^    )<u'^^ 
however  that  may  be,  I  think  the  document, jijiff^  BrRB^'l^^'^^N'ftt^. 

.%trfw^  IMnh  m^  §bpH44ip^Woff,Ai»PibiM  i>iE  wce^^     •..-'. 

. ,  J^  jifyB^enzi^p^-^l ,  tyif«j  oo^a^:  ioth^  i^me  re3i4t  iV/L  Afi  ;^ 
l^^ipjU : ,  1  -Wf bear  A^|%k: Hhf^  wiiiflg*  <^tfid  2Jl«t  Novepil^ej;  Jj^S,  y/sm 
i^taiuppfeHv  «ld  i^^Jt^i|rt.bf5ior  a  du|y greater  than  twenty  sbttr 
ttBW>7Aedlgr*e»flntH^SfP;ili^ty which  w^  paid*  J^t.feears.to  ben 
J»tiM»Hii<».pCft](4eeAr;Sl^rJngi  k^^  rfl^^ol^ing^.a  difpo»it|op  of  smbr 
J^G|t$,>jf9;^dHigila9^<Qf^j/^t^         ^  ratificatiofi  or  ^^eijiewal  of 

i*»l^.4JKP«P^W-/  Jt  Wpjli^,Jc5j^i'»H  *^clJ.%de«4  WguiMa  stamp 
JWI^yw;,t*^aJtoftvt^>f^VW««l4fl|^  V;tMcb,  M.bfifin.  a}tfye4.  w  re.-. 
4y)^4f :  r^d  iWi»a  reiE^Me^,  r  i.  ,e. .  tbe  st^i^p  on  a  Scqtcb  .disposition  to 
t$lA^^|^<^);^|.4.eat^  i|p^.ini?^diajf.)aade4,s*^  B*^  bflWing 
4t|€hVr9itiPg  S^jefliiir.a  a«Jwnp,^d.tP  b^  not  <|ttljsjtaj»pedi.l  think 
(JJk^WWml W  if  art  MoqH  For  the  deed  is  not  prpduce^  ^  ^  valid 
smtroiiiwl  <0;be  .S^forq^d  4ts  «i|<?b>  or  to^prpve  .any  ,tlup|f,  ?i?.aucb, 
iM^Pf d^nf^  tfi  ,tb^  parposfS  of  the  (na^c^,  but  tp  show  tC9Hi^eraIIy,  and 
iM3id«Atidily  .tim  ftate^  of  t^e  .mfod  of  the  d^e^sed.  Japi^  Mac- 
f)|f|d|5i^4Q  f9»P^  to^^tjtiby  completing  or  extending  tbee^Lhi- 
ib^ofk  Qfini^riti«iBf;.wajla>yjXjW.valWljfrOr  invalijUj^  }^W^^7  ^  "o^- 
*W^Marr  vTJbp.Rs^ftW^l.qf  i*«»^fi4«¥*y«.h»d^begjM?,  thw  exhibition 
i!l*MPf!^^!«>wip»?..W«^Wggfrf  (hf^l^rupf pf.  ^Iw4er.  th^f^  ^ere 

-mtjpi^mm  Kmyy  m^fiUm  «¥?WfiRt  jai.ffV?Pt  ^  th^r^adiJi^issi-^ 
fWli^t  vif^rtP^e^^y^^flf-^h^ffl/ijra^^^lfjjj^d  to  sbpiv.  tfi.f  f^<,ate.qf. 
„^e  i^M  of  thf  ,d^Pflaw448cil®«Wfcto  fcfiUjfyi,it,,^^.tWfnB^JiWt.tp 

"W»tw»wW%mi#^,pr, 9Ptt  «gM/^y.  t^. 4V»8S^  ^^9»,fliffSL^9BV^ 
im^^n^  ItSep/i^  W8p^;t4>  do^b|  tfe«y>o}ilil  b§v9%n-ftdsi88il^lcj> 
:W^<lw«t]^(  by^fivttifig^blsjmf^e  «tA^qI)(Spp^rs  l^s  fnind  ^^  ^9iie«, 
.«6f)(if  Ab^s,\w  {oflPft^Pj  to,^i^fnwiUflr,  pw  floiJha.Ijhjpl5,it  wa^ 
ff^^lV'^^^^t»^p(^.tPut^  defw^r.  tp  me^t.it  ,l?y>  prpducifgj.pthcr 
'WntfBV ?tlb.ft4wtwi  ftpw 3»hi«b;he  dr^W ^ogujsili^ialeienqe ; 
^^.tjl^hin  MMWPPftrvWhgthpr  th^e  i^ritjiflgs  v#fft^;a«ff(J.oi; 
ruostfiinped,  pwb«\iye,o|r  np^,  y^Jid  or  jiot,  yv^  9imJ^m^AkM^^. 

*  Reriied  by  bis  Lovdihip. 


Hit.  DfiiSiSi09ISl^®FTD(B:)  NCJ^I42. 

M  Jnii*  M9t  gi»d  'tDr^hmtirionibiUt}ri(lrriU^  T  Jtut  tii*t^Uii  !ldih> 

^^^^^  unstamped,  lmtfingiibe)dedeated^aiinD<toilb0ii[i^ 
CrawJML     .  fendes)  had^^pradfoM  iieai  ^ aib f nlM|itid1ftecUraii€^oMI|eiii iygihe A- 
Opiujoo  iMf      <9Httecly  ^bBliftli«y)'Rerei!rigiMil  tiritfacniti vtahie,.c«nd»  ainoW^iliHlt 
Court.           use  tbeni'  onty  kf «  bcrtifiii^VBiy^  'nmttrafot^dtiflrifla^  bin  ■  i  win  tjui 
to  riioir  tbiftidie-^oteieUninu  Boi'W)ibtsk  >i»tw— irtftm^Juteiiitk 
b9i»?'i  S«)here  Ae  pvrsu^ df  tfaeveiobBfeniinfln U»i(JRbmMttnf 
lityv .  having;  producedr orrtiin  vHtMg?  h^  lh<lqi|ffre«d^uBpt  aldb 
to  loiind'On  tbfiB  at  valid  eFf^rdbatraiinalibdsittajFlbiilriaiMMMf 
tlie  state  .ti  imind  oF*  tfaei  dodeaiddi^  the  Hdp6iaddr)«iail^ijio|Uik|. 
equally  be  enfidedto  pfoduaeiotli»JvnitiAgsavidLttelftiMaiiec 
Aad  im  neither  case  doiitkhifcrtllq'it^ntlQf  aliaxt(Hligpib»iIiB>^^^ 
to.     But  it  k^oi^fcteA'Ib&^yki.tliisreaBBjbtbe^waUng^i&ei^l^ 
bears  to  be  in  tavotir  isfifhr/ddfs&der  bimseU^  and? that?  he(  jdui'tt 
tlie  tenor  of  it ;  but  he  n)C{mkf  makeaufBe  «fctUer)tMbnofci4)Mitet 
litbiting  tike  no&od  ot  thej.decdssedt^ndEfeodiMiB  hbtodne  [it«ft««tt 
conveyanee  oranyrrighl;  Id  bhnsdlf^isar  astsh/ifdUimstruaeiitititaiif 
effect  fbr  whiobi&l  ifas^.tntendtf  prbdl)  >afndi*iaetnefi.abe  iddisiM^- 
whether  valid  or  iovalid»  id}qifaii|?fcaHQfaeriily.ibeata|aiiafiimiiBd< 
in  oontsadieftfen  tQ(fsfasiJa]r)Hexri(iBifKfOmilhttRqtbeEti8n^   fqtf^li 
case,  that  a  party,  pursuer  obodqfpndw^d  pmdtocbfliaui  jsmf^ftifik 
writing,  te  ehofir  nagpely  ttaDl;an4wgioipg^w  padjonator  f  whfi^^imtM 
this  be  sejfoted  ^htcaiisd  at#ah(aiiirifii9pbwU^ly>niffi)nlicV>)iiH9ls 
faTouroC  the  pmdiicet!?  irJSay>lfei«Bjaa>(iHikaariped}hHlbsMn^ 
producer  not  sajr^  ^y^tka-rsindAliol'niitiam^fhlknmkl  Imbtofjiskm^tm 
thsa hatband  Itolbfaiy^itaoa^lkefekiy iiBkH 8ttUitdd:g«MKbsi/aipich 
men  ef  handwflbigp  ;;|)ii9ti^  ck  ^^nfaad  As^a^biHifi  nillv>  bdwercppilka 
party [favoiired  lAt^iinoiinitodipBfl  wrj^g^mteQiinad  ki£A^fisM^ 
teral  fwrpese  arimred>bijf»Jo/dkillgait  lltieiHlndio-kifagV>hMftay:)oisd]l^ 
I  iibiak,  use  id  for  a.^oo^a^tfalflid'tMStt  adr^df%  kihmgiatslBk^bim 
of  it* '  Could  ihefiMiswf  g^f'foiolnalpnw^  nntiiMPreytgdb<?bd^tte»i^ 
his  proof  of' fa<sjyy^,'»a  dodeiir.'ofioaau^peAadbepldic^iMtibrifiVHhi^ 
himself:  firona  thOirdeotaaedftfar/lBfgmiSUPlyrtwithDBttiCQBiiidnirfwN 
though,  of  coi|yse»jitba|inftiiew;d)bfnddiMl^dbpiiinv«^ri^^ 
at  the  tenor  of  them:  Couldibe^no^ibfei)Aai4i'I3ieaK>bittbam[|i[ii'>' 
fup  nothing  M  bittt  ?  Dsibnrfaaf'TaDel  of(ia»4>qniri-{iijuaMbeilMi9]ifcr 
ofr tbrm  have  b9fin:?.£clih.e>ie Mied^ndrndm^fi^fi^SMmMm^ 
n«i  vdiA  M !« ire  vooalton  .aiuli  iMifinalba^QitiradeMi^biili  vdro^f^ 
pari  e(*^tb0.'bi«ft9iiy  ^fi  tfaqrfnindiof  AiknccDMatignribi;»a«bMi^ 
cnliatensl  piirpQS«ili'ACeti<il|(ftai«iddericewi90n.^e  fmaikUffif^ 
tkePcfore,'l  aia  for  4isalli)«ing  tkiabiUjalie^tefMliona^i  iooil  fi^?^^ 
Lord  President  concurred^     _  -    .      . ._    — 


.it 
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faB>di«4lM^«4£li(£kl  Inia^nid^tvr^baibcoB^  ^^^^ 

atkiliw^isdbdvflMMiteifiaiboBBalliei^iH^^  ,h9qai£j8nuj|[|^|||^^^ 

rain  atbexirrt&itfacqpilfitkfoffctbdi^  1  tiit  fidl  Mi8|)lwit|obt^l  ofelthgt  Cm^AwHw.  iS 
mftinvMi^fidortifi  damaceeltieounttivf tiM^iagv^ove^titeiqlte^fafii^  Opilio«>bf 
aiBnipodmtietdd  gpBfailfae^opafciiimli^rflWtfaitoisf  ithc  ^^UiedaUli^i  Court. 
piibiUeiloh^tfAlBnfirtBff  sbsdmning  aanTalabniioBto  Aity^itheni  nt 
iHb^kidbbiviifajS^ifiiAd  (laoriamalptiMi^  InohiAiigl  ftttpMsdoifi  nSovUU 
dtnis  3GBu|l)diiB'jqfcplkb  ^j^iUm  aibTstoieaiuAQtsi,  ^gpuidittajv^f 

aiildid^ofitM>«n»f  ikbi^q^e  aile  ^fabjeetei  toib  dQt^[dhi.U,  dtte  dB 

rbftrfeotoodicxiegdiqfttte  laltbfSeptbmbeffilte^  JHtd^iMkiUfe  wfaA^ 

tiiQBJ«lu^8(]bt9»nUbivtOikd)BBBe>  toiit,  (itx#iadieA^^8^teiMl  liis)MUitioni 

ifUpedaelyi dflii^dine  t^hBS)riIiiifaistlkbiwIk^d''tfa8t(Jtbat^^^ 

oficdierf4lhi«ndiq^iU(ft»  xttftiiKdoaifl^  9u  >)ud  ;  n  'U>  louo!  ^jiij 

i)iihMidl^,;)iId«baUid  ehafcesfflouglrtadwDbneUJ  iludbcMl^illftaigbiJiiMi 

{^jmdHdiaom$'UBeixbiiBf9Lm^  tobj^^asso^  if  ^A^^ipii^  lnMV(beeii' 

rfhaistibbr  9^(fi«n;)esidBii«B  (IfjtfaQtglHiittelsmiieiJtidbfliff'sfd&elea^ 

tbei{anb(f)fli8pctaitidA/<ilitadob93io||rLbppdar  *failinei  tkaiUMr  ralbdi|0# 

iplfiebpfii  sofltei^scawhp  a«ItiiB<Bai|iHi)d»dib«ribnittedofil»ihaMUKle 

ibbfanpamiy  amiildotiiHnqhiroiaq^Bedo  lou^iuq  rX^^^  ^  •'^^^  «^^^>9 

bIii»»|ijpdiaadBeodiali  wltt^iiBim|Mii{iaiAl  iglgotaTliyoddlktc^rijiiiv/ 

wief0yrfb#)ifa9taiMc^Ubb#dQf^iisTfaiiDd8A<ln  bjw^thircii|itiHptiilifeiy(j 

igdto*faoftcdlMth9<j»)dttpctthHW  dTepta^f  ShejdM^fUiiwiitwl 

Ynimkiau^^^mi  dfe^iahdimtinf  Mlto^iabtisQ  ^tdcproveulmfrj 

be9«^Atiird)(aftg;heJfdUUs^  ttHt£  ijdeciiiiki^^Ki^diefidded^  bbau^etW.* 

^dliqpTBTtbd  orffinaiijii^esia  btafa^  :lb^jU9dig];QniU;v/iDitklet«aiet> 

refiJm(^«0y7Uiiie  bMn^Mbn^tBdLiwBoiidbiiiHniotdioU  ihotidie^lnil; 

^th»^ti[Blmido^diii^9rbateiraliitf  ib^gtbd^oHiMdhivcte  ^teqiuif  itbe> 

ligateniaetacRrdflUi  ^ibgyi»  am)i«tf  isl^la^me.iolljf  i^bilUwdfel 

diwtabpbdptdiid<np^witilnn  bBwgtanfoioth^<Mi«ft^ibtabbMpt  otkieK* 

iiedtfa^jfttifayi^g-jikblqadMibMiraij^Haddyyf^bdt  iea^^iiijjtiitladodDoiibt- 

ivb«yw»itift0Qadniod«'aQif  bluiiat^faihrv)U)tor^^  Sioat  ^lA^i'l' 

t^H(4tfaftithife  (H$Mb^4lbilUihimld)»)ti^fprUiMik^Qalevi^ 

Uiao^Aaa<MadcnBiflBib' U«ead0d4^«deii^  ;ni^Mlt  \o  lonoi  '<!?  n 

"iciq^nidiedMaMitiisinDpciBsible  looKfiaistditUe  "eflUbi  af  ;l;be{|bica«^ 

iK^ibiiaridcliilc^  ipf^iHtMtbbti  ftoboite  ^tegbl^r'iblfidiogvi^ffec^I  lof 

wkii{fetbtiil)tdiijiiM'ifcMm>aiia9iied      ]kBtt.n()jjta«ft^OiippiQi^biFiile 

tMitbit<faM8;i«jEwMttxMoi»ithib  {sDhftiapply  ftn  i(iiMtiiseatacika  toi* 

Ulbfoi^iiBDoil^  4ii^.f^bereJtheI'UiiBt8fti(^d^4«cdfiMilPlwt»  boeittfce. 

wbich,  from  ibiooalifit^  ^rbqihfaibdiili^  (^fAtt)»sf'4UuK&  4|£iAigbt>liavd: 

'  lUvued  by  faiy  Lordship. 


1  lU  DECISIDNS  OF  THE  Nd  147. 

28 littm  1639.  been  founded  mr araoclqtiiihitetofclfl^  o^amUttta 

"^^V"**^    Tkin  a  formal  agreemene  <reqailne#a  httmspi  9aA  cahuuiibmpitQJboti 

^J^^^  if  unstaioped.    But  It  is  often,  ponibk  «•  ieatablifll|  mi  i^nenicafe 

Crawj^vd.       by  letters  or  other  writii^s^  i#bic]i»  m  theifa  ;Oiiy nab  jWl»|WwMff% 

OpTikiD  of     ^''^^  "^^  expressly  intended  for  th«tr|Mirpose*  *  -Mow^i  took  livsitihg^ 

Court.  .        if  founded  on  and'  prodaced  as  f  OQn6tklntiii0iaaiia|^eifuilit^{  ^raqam 

to  be  stamped*    But  if  not  feunded^odl  ior  thalr|tarpoat,::tlii9!  tmf 

be  prodoeed  as  eridenoe  of.  (any  4iAtt  natcer  of.  £a«t  IfigAUjr  dbedb* 

oible  from  them ;  beeanse-  they  tare  not  dqfnnaeiits^fsov 

reqatring  a  stamp,  and  are  not  pradocdd  lor  ao  ofcyeof^fto  ihe 

tation  of  which  a  stamp  is  iadispeosaUe';  and.  that  I  take  ta  ketiia 

import  of  the  decisions,  such  as -those  of  WImUou  w  ^Mattkavs, 

ChUty^  iL  399,  and  Hodff^s  State  Trials,  28,  1344,  and  alkei% 

though,  of  coarse,  I  speak  wilh  ^reat^ltfUancein  gtraq^  any^cipi- 

nion  on  cases  in  English  practice* 

But  the  converse  of  this  vHl  not  hold.  t'Hiotaglia.feticFQt'ddler 
writing,  not  necessarily  reqoiriog  a  stamp,,  that  wUohi  linrasnns  ia. 
some  circumstances  eqaivalent,  if  daly  slaniped^<vto;a»iilnDal  dcad^ 
may  be  recaved  in  evidence  withoat'stamping^  foriany*  aik^r fiai^ 
pose,  it  will  not  follow^  that  a  document  deaiiy  fidEugrim&ia  the 
sciiedule  will  be  received  for  that  purpose*  (Though  •adeiter.jiiaqFke 
received  without  a  stamp,  unless  when  produced  as  a  aubaCiCute  £ar 
a  deed,  a  deed'  clearly  requiring  a  stenp  will  «ot  alwi^  be. re- 
ceived, because  it  is  produced  to  prove  sonetUag  whicb.anigfcLksaa 
been  establisbed^in  the  form  of  a  l^ter.  But  -then  I  tbiDk^^afasia^ 
document  in  question  fidls  under  the  former 'dapcriptaR^  .an^ jmS 
under  the  latter.  .».-..       ..    .,    \ 

In  the  schedule  subjoined  to  thaStaasp^Ac^'lHiriMaflMervaaa^ 
article  within  which'  it  neoessarily'  &lk»'  '  Itim  jnansty^tg  miiUm 
expression  of  the  granter^s  adharence  .ta^iadd  JDettfinauliamNiCfiia 
former  disposition,  which  is  a  legtimif  stantptedtdeed^  n  Gsdkat^ds^ 
daratiion,  or  ratification,  ar  cimfirtnatm,  l<Becpn« nahjiriitii^  mm 
eluded  in  the  schedule.     It  is  a  mere  declaration  or  evidence: af«ia« 
tention,  and  it  was  produced^ibr  no  '4)tbar  puvpolew'^^  N6i  dmbt  it 
anight  have  been  founded  upon  for  a  diflfeiseniamd  kigliap^ 
which  would  have  brought  it  within  the  i^mtioii  o6 
laws.    It  might  have  been  founded  up^i  aa  a'  deed- 
right     If,  for  instance,  it  bad  been  proved^ 
that  the  disposition  of  the  11th  Sepembertedb<8Bi#a»ttil»8'«h]]e 
the  granter  wainot  of  sound  mindT  and  if  the-  writfai|ftiiif.i|amttfan 
bad  been  produced  to  prove  thal^  tiunigh  bad  Irhad  ghmM^  it^-MV 
adopted  and  set  up  by  his  adoption  of  it  ib  ^isaaeond  deed,  .giaat 
ed  after  recovering  his  fiicoltiesr  I  think  it  woulA  have  ^nsyifced 
a  stamp,  because,  on  that  supposition,  the  writing  would  hafc 
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ftMiddiMt'of  tke  tGtl».    The  .dFeetnaHjr  dispowtive  effect  «€  tbe  i 
firtt  detim0^Miiiw dott  T9eir»  lunre  been  dependent  on  tiie  eeoond* 
itet  it  1AIS  Mt  flrodoeed  widi  duit  viev,  andiindeed  coold  not  be,  ^^^.y'^ 
for  the  fitet  issue  was  abandoned*   Tbe  only  qaestion  was,  whether  Crawford, 
the  deed  4iad  been  procured  by.  fiandand  drcaav^ntion  ?  and  the  qTj^q  ^ 
writing  in  dispnte  was  only  pat  in  to  negative  the. second  issue,  by  Court, 
showing,  in*^^  that  it  was  his  deliberate  and  well-adtrised  inten- 
tfOtt  <b  i^dhere  telt*    Being  of  opinion,  tifaen,  tliat  the  writing  was 
not  one  which  necessarily,  and  by  its  own  intrinsie  clmracter,  re- 
qaired  ft  stamp,  and  that  on  this  iwcasion  it  was  tendered  merely  as 
evidence  of  Isct,  and  not  for  any  purpose  to  the  attestation  of  which 
a  stamp  was  indispekisabie,  I  diink  the  writing  was  properly  re- 
ceived. 
The  Cotari  aeoordingly  disdbved  the  bill  of  exceptions.  Judgment. 

« 

Of  this  date,  (26th  Jiine  18%,)  the  pnrsaer  maintained,  that  as 
he  Intended  to  appeal  the  jadgment  on  the  bill  of  exceptions,  the 
motion  for  the  new  trial  should  not  be  disposed  of  till  the  result  of 
the  appeal  was  ascertained,  ns  it  would  bedifficolt  to  extricate  the 
case  if  the  motion  was  now  relssed  by  this  Court,  and  the  interlo* 
color  on  the  bill  of  exceptions  reveised  by  the  House  of  Lords.. 

-\Lard'MiHAenzia^'r^Ii'iik»  punaer  sooeeeds  in  his  motion  for  a  Opinipnof 
new^trml,  4be  appeal  is  rendesediiugatoiy ;  but  then  he  must  con-  ^"'^' 
sider  atiotiier  cenlangeney,  that  be  nmy^  l&ii  in  getting  a  new  trial 
on  the  bill  of  exceptions- 
Lord  GiUiei. — The  motion  for  delay  appears  to  mete  'be  ont  of 
shapes    Whatmiiy  >belJh0  offset  of 'thenf^nlt  of -theappeal  on  the 
hiUf  ef  MBxceptions^  in  affecting  or  leonirettfaig  the  motion  for  a  new 
ttUyOsione  ^estien  i  batodrfmioecdfaigs  enghtnottobe  regulated 
hyvsinere notiee'thatithepartfinlitads'to appeal.  Hettayehange 
his  inin^'  or  he  may  be  advwedfby  liis  eeuosel  that  he  should  not 

"i  limd:  Ptf^dtni^'^l  thfaik'thia  motion  lor.'deiay  ought  not  to  be 
Uslei|ed'tO'£sr  a  moment-  Wi&ce^iMlyiiaderslfflbd,  that  when  this 
caaatwsas*  pot  down,  die  biU  of-  exeeptlsus  and  the  motion  for  the 
new  irifll!  were  to  be  hearA  dot  together ;  'Mid  it  seems  to  me  quite 
Inegakr  toidelay  on  the  mere  intention  to  appeal. 

I  Jiie»vi|^A(fl«ABiuM^*^  I  think  there  &  no  partitmlar  advantage  in  the 
anwn  «f  the^  bill  and  motion  for  a  new  trial ;  but  it  seems  now  to  be 
tlie  pradtiee  to  attach  such  a  motion  to  the  bill  of  exceptions. 
'   Lard  GtllJsi.— The  defender  is  in  truth  not  here,  and  the  pur- 
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Mer  mtittiihofr  came  (for  dtla^fuhiititdiMkdhlifbiMBHuA^inff^ 
sufficient  grounds.  If  he  gets  a  rule  to  show  ofktma^fB^Km 
^'^^Jy^"**  should  be  a  new  trial,  there  may  be  some  ground  stated;  but  if  we 
Crawford.       refuse  the  rule^  the  quesjtJoh  is  lit  an  j^ncf.  /,  '  ^ '"'  ^  '  '   '.j^   '  "'"^^  ^' 

Judl^nu  ^^^  ^^"''''  *^'^'  hearing  «)i^sel,  lirfuf e^  (9iP|iiiai|s Jli^  the 

motion  for  a  new  triaL 


Narrtiiye. 


Presiding  Judge,  Lord  PresidmL 
of  Fac,  (Hope J  Penney, 
Agents.         Jurj  Clerk. 


AO.  J>JIWgtg,  A,  M'NeOL         AlL  An 
J.  CuBen,  W.  S.  and  J.  D.  M'Brmr,^S.C 


^.HdVWa   \6\\\\ 


C.  G.  R. 


'  »'  "  ^  nnr/JT  no  ^o.r/iirT  yjtam  ?;a^ 

SECOND.jQJfJ^^SION. 
No.  CXLVIII.  26(A  June  1839. 

htisbandy  and  pursuing  an  action  qf^/tiii9if§^i3tg9i9^  ^l\ 


.(« 


•  I    '( • .  ■ 


had  Uy«d  8efmi;ftl%>ftiQfif  Aifi^i  8|(fc^((lii91ar.iiQ)i^ffl8flWfioMM9lifi 
averoed,  ef  bi$!Ul  tl)<4t«MAI^)/fb^ohy^[{iyf^i^M»<^  fRoAfle 
MaBQoikadje|ie9iil«Aill.|ri|it*^iii{M  l|^hfo£fftf  ljkMM4'A>Wt  9llM^ 
Oief  MWrisMPM'i«^H(J|r%flb6thilt(%m  VMld^ 

fTQBiitbfiitDiitiA(eda(ta  %«0|»ffSfMiitef9tf4iM  iiM)^0f4tb|fetrfilli» 

fadviag2daijj^asda0ii<Mtof)qftll(t^4l«egkh»^a||ll^^  <IIKM-^ 
allowance  of  interim  aliment.    The  creditors  did  not  oppose ^jiMiBt^ 

£(tnitf)  Ai«vM»  }«rtii«[^«wvi^))ittfcM4blfiMifafaiUrt|itr4iiS(«^ 

adklfftfak  ^s|i«&|j9Sfa^%iim4|iMlrpmili<$i;)^^ 
#eierd0iiiadt/l  BtMltSbi^SoMtt  «iibaidtfrii«|«iie^i(|iii|tfiy^ 
oise^iidi^batodib  d4f«»d»iiiMiii«befiiitfMftA(tefr«*«v^^ 


Hikn4dc  coDST  OF  sfissioir.  nn 

i^Hcmn*  ftviyvaAitiUoiifedb  did  ti^uyteei  to  coDtime  the  jretnr}^  payw 

'3W  Ji  jud  j  I)'jtoMl}rnur':i  ont-.^  jj<i  vr.it  o:  ..:i     ,tf.  -     «  .   •   .,  .  m!^^''^'^'*!^ 

Act.  Dean  ofFac  {Hope,)  For«flf^.,         A\u  for  Maapn.  jy.  J,  Robfrtfon.   ,     ^.JFor  "^'^'■'^  ' 

Tri^«t«e.  Tf^i^ioni.  Daniet  fmar,  S.  5.  C.  TrbMifJ-ffliooii  j* 


.'      '  -J      ■•  "1'    .1*.    ■     'f   ..'(U.:      I. 

^     *  FIRST  DIVISION. 

No.  CXLIX.  27/A  Jiin«  1839. 

Mrs  MARY  DUNLOP  or  BAIRD  and  Husband 

affainsC 

JAMES  DUNLOP  and  Others 

Writ.  —  Will.  —  Holograph  Writing.  —  Subscription. — 
Seld  that  a  hab^d^^eufhe^  o|f  'n  testameniarp  nature^  commen* 
cinfff  *  Ij  A.  B.f  late  of  C./  ivhkh'Was  found  loose  in  a  portable  tori^ 
iinff^deskj  (and  not  Mffiethd  SerHstLaod  tisidiO^  kept  his  tUle^deeds^  and 
terits  of  importance^)  unfolded^  untitled^  undated^  and  mthout  his 
^^'^sifftU^lii^^'M^xiDsiyHti  iAutd  itt^l&^vsk^eil  in  htw^  ttt^vaUd 
■^^at^^^m'Omii^l^'  '^^^-^^rdtm  theOn&t  sidjected 

die  suceOifot^pii^'^^A^^iitfp^ 


J' III  I  ^i 


V«>'  V 


eii^yi^i9f^(ifi^\^^  WiJkAaAiAytiUre,  on  3d  Narmtife. 

S^ielAb^98Kr^«lll^^'Hi^a«'  ^febnd  4li'  MsrepbsiioriM  the  foHowiog 
Bftf^t^  li&Mb4h4iMi^K«hig^;'  ^h  WilHMi  Dunkpf  late  of  Fair« 
^^0189  i^'AjtMi^^-  knifi^ikw  fei\Abl/^A»  U&n^m^  consideringp 
«9iliW  P^iil'«MMIj'«»d^^fliiltig^.t4^prqiare  for  eleniHy,  and  to  pre*- 
«£^iAPall^^dl^Cidy'|!ka«  ttrigb^^ariM  Atiicmg  my  relations  after  my 
•fegSlittiilfe,>4oBiafaf  tbts  my  tet  will  and  testament,  revoking  all 
<»fttfiMtf  irflUi'''iilid  dir«<^ng  Mwy  jn^  debts*  t^  be  paid  first.  I 
H^^afU^^itm^mf^ptopf^ttfthisAlbB  disposed  of  in  the  following 

^df^  ^fjf^bimfitMlie  'potff  df  tMtowiK  ofi.  Monkton'  the  tarn  oof  lu^ 
<3imifKaf(^  ^i  CoMlbi*  ^pd^reftflli}  tewo^.  of  Preitivrick  L.5  sterling, 
t  lilaftto|f»ifcttfi|l»'rtfliWiir^f.Monktoo,  and  to  Mrs  Reid  of  Adam- 
^^tN^<?ti^VBl0WAis^  ttioM  tios^  and  deserving  persons}  to  reeeive.a» 
^toteif^Mfii^lM^Mit^' ibo  nlmibor nee tiy exceed  dO^^aof  Imake 
«ftlfi4ob«%tt(sitV'l4i^te'^ope''thlitrtlMS  ki»k-seisi6ai'of  Monhtoni^nd 
^;i^rehliirick^iiMt>ndi?.sbfibrany^eprodkiont^  be  dene  to  my  burial* 
*  place  in  Monkton  charch^yard,  having  purchased  from  Mr  Camp- 


III8 


DEGI9ZOMS  or. 


fifing  Itfk 


87  June  1889. 


Baird  and 
Husband  p. 
Dun  lop  and 
Others. 

Narrative. 


bell  of  Fairfield  the  west  half  of  the  liaaidtgi:6imd;l«d(9iit<Qr  fie 
proprietor  of  Fairfield,  with- consent  of  the  heriiiMi'0SMDgkfM'; 
as  registered  in  the  heritors'  minute-book  of  ^MonfcaAi.  ' . 

2.  '  I  give  and  bequeath  nnto  my  Jiiioe,  |d&l  Margi(r4t  Biifd^ 
who  at  present  resides  and  keeps  il^Qose.  wkhjie,  Ui^mn^mlJLMI^ 
sterling,  together  with  my  silver  tea-set^  te^-po^  tiUk^^oC^mgaf- 
bason,  tea-spoons,  sngarwtongs,  two  attrer  b«klter  slicm^f     " 

3.  <  I  give  and  bequeath  unto  the  children  of  t&^  late  Dr:«Mlii 
Crawford,  my  nephew,  of  the  island  of  fit  Kitts^Jn  the  Weil  la* 
dies,  the  sum  of  LubOO  sterling, 'to^beeqaaUy.dLrided<diOMig>tfie«, 
share  and  share  alike* 

r 

4.  *  I  give  and  bequeath  to  my  nepbewj^  M^Jal||^9.J>to^p^  It- 
siding  in  Hill  Street,  Irriae^  L.1D00  stesling. 

5.  f  I  give  and  bequeath  Uy  my  oiefle^  IVbry  Dujsii^.wsfe  otfca wi 
Rickarby,  Esq.  merchant mJUiv«rpdpli;LilOOO>sterliiig^.|pr!liff 
liferent  use ;  at  her  decease  lobevdififkd^aiiMmgstilicr^dlMrss, 
share  and  share  alike.  .  ^^lo^  •  ».-: 

a.  « I  give  and  hequei^  tOtthe^.ehMren^of  AVJttiim^fio^ 
my  niece,  Miss  Cmw^wd)  jL.1M^  to  b«  <)ii»tefl^  ms«ieU>tbM 
ahai^msd  sbaDe^Jike^:  ;.»:.-  >i     l  s^  •^•'*  .    .. 

7.  <  I  give  aod  beqtteath  to  the  ddldveit.of  J^fii^  U^Sfakffrf 
niece,.  Agnes  Cmtftud^  LilOP.  ateiling^  ttoi.bft  ififJiM  sypM^ 
them,  shiwe  and  akai^dyilwwo;  .'i     .-i/.  jl>        ',u'-x    .\;:.- 

a  <  I  give  and  bequeiMii  aQtoJOir  gmndsaei^  Mm!  Aftiwr A^ 
ding,  anannni^of  L-dOannand^^  ta  bjssemDsd^tp^liflr.biyfV- 
chasing  an  annuity,  or  otfa^wise securiAg to Jmmt by Mmelieffte* 
ble  bond  dnring  her  life :  at.  her  deraaic»  t)As.(tfu»A#  fco  iliidM 
amongst  Mr  Bairdb  family,  (siieh  A«itnay>b^  aJfat,XshnrniS>igi  sUi 
alike.   '  *  ■         '•,•:•'  .i  ,•••...):  c     '  :i  )t*r»     S5\  lirn* 

9.  <  I  give,  and  betfueftth  onto  OMRgOJaAd'nWiUion^iIafdMV 
I^vSO sterlii^ eaeb*  ..*  ■  '•{    'i/i.  »♦»{  iv.-  i  ij*.-- 

10^  •  I  give  and  bequeath  anto  any^on,.  JhfllM  D«Ditq»j{SMm«i 
kite  second  mate  of  the  sfaipJIeywood-oif  JUmifiadi  Jb•lMftall^ 
ling;  botmyexecntors  are  instructed v]|0tte|«iy.lkb,m)OMy^:ii 
it  is  given  for  the  purpose  of  taking  an  intertsl;  iQiaeiaa  ihapa^hU 
tfaey  may  think  advisable :  in  the  mean  liaaey^  it^iamjr  visit  ttst 
diis  LJOeOshouldbe  laid ottfe oil B4m»pesmwnwil aaensUja jmtf 
an  advisable  opportanity  skooM  ofleff|.mgr«leeiiteBS  laiha  Adf  adlpv 
of  what  may  be  considered  avjidvissMaiDVfiitmdftl'OBlntirailJi 
a  ship  or^ vessel  in  some  good  oonsBcrma  iTsiiths  srnil  if  iu{§mi 
opportunity  offering,  my  exoeiilars  ate  antbciafHi^'Vife^MnMMi' 
the  same  James  Dimlop,  to  ky  but  tki9^moiiey)iii  anjf  laMnii  Jaai 
ness  which  may  be  thoiq^ht  advisalile  s  ni  'tfw' 
receive  the  interest 
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>h  >*  If^fm^itedub^qbealib  to  Marion  Dioker*  residiog  witk  ber  27  June  IfiSd. 

<  rister^  IftrtftFtak^iat  Gyuddbill,  Ajniatey  for  her  faithful  services    ^'^"^^"^ 

<  to  the  hte.  Mii  DmIod.  S"'?*"/ 

,  *  Husband  v» 

,i\V±i  <4igliwsiidi>ei)ueath  to SUxabetkBreachenridge,  at  present  Duniopand 
^Jby.Jioussc90mttit|  in  t€StittOD]r«f  berfuthfnl  senrices,  and  the  ^^^^^l 
c-fegaid-iHiiok  Ir  took}  fot  iMrr  NamciYft. 

Id.  <  I  gi«»  and<  tttqaeetk  toisf  sisAer^  Mary  Danlop,  wife  of 
«tdybiBaMy^  SWqaire^  of  Camelon^  residing  in  Edinbargb,  M  the 
^fdsMos'ofmf  .'f«rtufie/  bf  whatefier^deseriptioo,  heritable  bonds, 
^.tt3!i9l<^ise^Nl3;'88.i  in  India  Street,  together  with  all  the  household 

*  furniture,  bed  and  table  linen,  silver  plate^  except  such  as  is  above 

*  toe^prtttthed/  and  the  wiiM  in  my  wine-cellar,  such  as  may  be 

<  there,  one-fourth  part  of  whidi'  I  becpieath  to  my  nephew,  Mr 
^Att^i  Dnnlop  in  Irvine;  one^^orth  to  John  Baird,  Esquire,  of 
^CbmelM^  one-fbnrth  to  Jolm  BEtird  jnn.  in  India;  one-fourth 
<*to'- WMiam  BantI,  my  n^phew^  that  is,  equal  shares  of  one-fourth 

*  each,  excluding  the  jus  mariti  of  the  said  Jchn  Baird  of  Camelon, 
^/Unsband  to  the  said*  Mrs  Baird,  my  sister.  And  it  is  my  express 
^.^desite,'  thftt'ffly  sister  is  not  to  be  any  way  obstructed  in  tidctng 

<  the  charge  and  possession  of  my  house,  and  the  management  there* 
^^llMf^vef^lhin^tberdnJ*    -  - 

^""^ttBM  Bnntdp  add  others 'nalBedih  ihirf  dctonment^  wbo  churned 
under  it,  as  the  will  of  Mr  Dunlop,  raised  ife  present  action  of  multi- 
plefibifaKn^  iePIJHe  iHmie  of'hisisifter,  f(who  was  confirmed  his  exe- 
^tttdir^datttey  'abd  took  up(  the  eseeatr3r)>iti  which  she  stated  that  the 
atoveiidoottment  wabfbundfina  portable  Writing«^esk,  which  the  de* 
Maeil  bsil«hee«'itiHibe  didlyhdhit  of  using,  and  not  in  his  charter- 
eteit  MMAVibe  kei^  his  Cid0«dil«ds;  bonds  and  other  important 
writings ;  that  it  was  loose,  not  titled  or  folded,  nor  dated  or  signed ; 
|bafi:'ll^Htdrnotltta{£e^«xei»j^on';Hhatit#i^^  in  some  ptbtSj  and 
deleted  and  interlined  in  others,  and  was  evidently  never  intended 
iMpriiii^btttei^v^  dttui  kiK  nonsigneil  ^meinorandoiti ;  and  that  as  the 
dflMdMfi^sld'dMfeqdehAy^iiediniestiite^  she,!  as  his  exeiaitrix*da- 
(fcre^Cehuasedttre.  ffirtd iaiiiedio,:whichiwaa«lated toamontt to  np- 
^laMdS'^iFiL'.dWa'^  ■■'•»    •  u  .i..- .r- ^  '1     ^ 

^c^Uaidaifflaatsr^wlMiididmot  ariiaiftithesfatet^mdit%  althoogh  the 
10oort/1»'  diScMfng'^'fBss^aciitbem  as  ttue,)'  dfinied  that  the  doou* 
o^kit  fffid^ttdt^irlonMin'the'mbsei&plUv'  ti  DmriDpi  and  'that  it  was 
Ml«ariiut0ndedrfo««tt3f7ojhethse/flbttvad»unsi^^  but 

faMsd^ftttft  iBittoottaiai^d  iagiBmiolnenameandrciBBigoation,  It  was 
ls^Mididaed'in'lahrvani£  they^were  tlKsefore  ei^itliMllto  tbe  pitovistons 
JHiahoiiiffMn^Qr  therein iconthlioed.  ^..Moreovcci .  Jamee  Dunlop^  the 
nathfld  sssiiofi-JllietlteaBed^iStBfed^:  tl^jbia  Mher, had idways. ex- 
pressed the  greatest  affection  for  him,  and,  previaas.to  bisrdea^,  de- 
clared his  intention  either  to  purchase  an  interest  in  a  vessel,  or  to 


M20  DfiCl SIGNS  OF  THE  Mi.  ML 

^  jut>i»483k  inklc«  liiilM'M  prbriildii  for  MkH'tt'iMr'^Mmlliiii 

^^^V^i   Gisi'tkrii'  letferftt '  on*  - wMch  lie  founded.     Agti^ '  fla^Ai;, '  MMkf 

H^Ibi^^vM   '<^l&iAiaht^  tfs(^'btke^ii»^  the'idc^eeMd  e^lbrtakiM-k-  gr«itf^ 

Dunioi^.«ii4;  ^bt*  bef  rattd^Mi^i^t^  d^t^  etl^  Maf^  1887^  h^'^wMl^  MrlH'b 

Oihe^k™      ^^^  terms:  *  I  apprehend  yottt- rtnJS^y  pnWtte*  ffd»  t iMil^ 

Karrative;      ^ktio'^^h^  i'nl^s'W^^^r  f(yr7te^Ti  Ae^ef^^  (^  tty  b^  cMiidof 

"<  iudd«fhiy;  YaU  fh&y^^nnike  yfkirsdf  elisy  oil  thttt  ttHttfcr^  ibflteia 

4  td  telitie  d<miMirvh]^  %p0h  ytmdtiriog  lifo,  niek  as  iusy  mSii^i/k 

^  <»mf<rirteW*,  i*h»*  g^^  —  .:.:*.. 

>    Tbe  Lord' OfdiittP)?  (19cfa  J>c«0mber.  1698)'{Nr^^ 
lowing  10 terlocu top -1^      *«    »    *        ,,,.:;  .•,..' 

Lord  Ordi-         (  Xbe  L«rd  Ordia&fy^bftHJog^'  h^ard:  the  eoontol  for.the  ]Mftxi$ 
"ocutor/  '"   ^  &"<}  considered  the  <^e4  reof^rd^  finds,  that  the  irriting  ofi  lAU 

*  the  claims  of  Jamea  Diralop,  Agnet  Harding,. and  the  obiidiMsf 

*  James  DufF,  depend^  oaunotbe  received  iniaw^aa  tbe 
^  of  the  deceased  Williatn  Dualop  r  therefore  vepeia*  these 

*  prefers  the  claim  of  Mrs  Mavy.' Danlop  ^^  Baifd,  apoata  ef  Jflb 
f  Baird^  £sq%  of  Camelon,  lo  the  fund  in  inedio,^aad4eoarBSs  Rat 

<  no  expenses  due  to  either  patty/  -•. 
^o>c^                Niste*'^*  It  is  easy  to  find  cases  {espeeiaUy  old  oaea»  ol  thad^ 

^HieumBtantgeSr  of  which  wa  know  little,)  whieh  may, . with  aosiiephf 
<«8ibiUt2]^  he  represented  as  sanetioning  g;reat:devi«tion  b^at  cstncf 
^'ruteiio  the/atiti^ticatioBL  of  wills^  The  deaisiona  ate  wifnt' 
^'meGpas';-  many /of-  them-  are  imperfectly,  reeded,  .and.abnoitjB 
hQitheaLjae/Soiniralrad  ta  eiroamdfcsuioes,  ihal.tbejr  eatuMwiyiir 
SjQonaideved^esc^l:  aa  t^ie^detcpaiioiEitiatKaf'  fecial  caaas^olk 

*  Lord  Ordinary,  therefore,  does  not  dispose  of  thf^jpve^en&^calbi 
<>on.  thje  .ajithoirity.efi<Bn]( dM'eaprfiSB  f  veoeden^.  bot  on.wbil  le 
< ikDida^to.  be.thfe.Glear.priociple;of  Jlaw,.,aa  oMifirmed <by  the  pidb- 
f^miaatkig  weiglit  of  aii.tfaeintellagible  and  aj^plicable  jadgmeolfc 

.  .^  The  adbaiKr^tioii.ef  the  testator,  where  ,be  is  impable  af  ssb- 
f  acrtbing,  is  the  segniae  mode  .of/  ^thentieatiog.  a  wilU  Th€fo 
^faave  beeniagjQs  in:irhich.the  want  ofsabscriptiaaiias  bwiiitii 
<>4o  be  supplied;  but  in  spite  of  all  the,&TQur  that  is.ahowa  te.vflbi 
^.  this  has  been  very  rarely  pecmitted,  aad.'iieyer,.«zaept  Jo  vwf 
f  .peeuliar  cicatiy^ataaces.  6ubscri|»tiQii  isibe  rals*.  ..  .» .  <  *'  >' 
.    f  Ndw,  the  argument  of  the  p^sent,  legatees  casts.  eiHifsIir 

*  their  producing  (as  .they  say)  casasyjo  wbidh  .each  liefeat 

<  oeoars  in  the  writing,  whidi  they  now mainlaw  to  he'a  tostaitfsfil, 

*  has  beeir; 8e|>arateiy  got  tl^; belt^  of ;  wfaieh  tbajr.hald^  taiflp'^ 
t  that  they  W9uUl  all  have  4nBf  a  gei^thewbiattef/jaff)  i£  *they  Jbaditf 
*'  before  all  aanctirred**  .la.aiKlsa#s^ai  pivaifaii6|i«fi^l|R|i|l||liffi»flif^ 
f  of  sQh^eiufiiiQaiis«.ctsan»^ae^^..tiiat  hpjd  QiMiitmy,iiim*  W^^^^ik 

*  that  their  search  has  been  successful.     Bjit  the  opposite  fartjr  bs 
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itfS^  iWAvf«»Wy(ar„ih9  legatees  w  they  oqia  iritb  any  feirn«M  H«*«i.d  i^. 
ftl«l»ir ^  ift/m»»4f?  tl»Ri»,TM^.|lf  M  writing*,  i^fxe  been  su^tMiu^  gSi«!  ""'* 

Tlr»^»^^^»!lWi  Ww  .U»e,«grjwiiid  cm  wMch»  ia  both  cla89«ft  of 

*  bat  always  by  incorporating  it  f^i|tlh!f#prMina|;l^«,  MPJ^t^^fPlhjicj^jk 

*  has  a  necessary  connecdon.  This  matter  has  generally  consisted 
<i<tf  l#o  l«mD0rolai|4«iit  Hdne4R!0(b€t»  ibr;  bptjuiafilriikh  )ii<v^[teen 

*  invariably  required  to  warrant  any  relaxatiofiiofi'Jlhe.jBilti^ihile. 
^hMf  «r0,i4halr4ba  ]AeiMtsra,4lleiaUBitnmiliihare  b«aA  anpplied, 

y«slaUfeb>  «rit  M;uQyii«hriillei)atr<///e^ 

f  (hilaames^t  hMi>lkfl»d  Itir/hkj  i£^ 

filUi;lwi«iMrttW|  vfriHi^jiMnei  (jhAAijhis.rbeefii  ^^utteitted^^    It  lias 

ttdbfea^  b«attjeo|iihiittdi«iri^'iiihkrvwiifiiq^ot(fiiCte.$  and^tho'^iis'' 

^Mad  bMiOQDidHrtiy'bbem  ivbetfier.isiwtwhdloriBigbA  ootibfrlsd^n 

*  as  the  legal  expression  of  the  dbqeas^dfa  wtU^  fly.-         >     i 
-ii^BiUto  afO'clear  pfiait  socih^tmnidenBtbiM  here^  beeame' <Atf 
^wti^iag^fm^\dup^i$ltitdndkfolQneL'^i  Neitfaer/paityi  baa  any  extaintie 
t&alsianealabliikt^'iiind.tkpiigbi there  boriworostbraa  bsaigaifidant 

*  kttffs/  (wkelher^  wvhteoi  befov^'  or  aftet<the  alleged  will  jcaanot  be 
<lBiiaiRi|/ad)i6>haritto>i^ej)isn!iaIdoh  the  dac^ased  aifsressea  gefie'> 
^liillraidnaaa  tO'Aa/ldg^leas^  tbaoelaBo  iDbckmeht  winterer 'with 
^) Which -'llw^iMlBigi  dMn  ibe  inooiporated^'  or;  miff  way  ooiineoted: 

^lA^t^ibfmiifelfit  in  <   ''^^^  ^  ":    -m-'. . .  '  f 

'jiK  Ni^w,iinoJode't8ic»Ium'^eai'pnxiiiC8d,  !iH>ii«aa!tbe>^ 
^liaryididitoTrfrlawy  taar^tbat isi{>il0dttBJblei  -  in*  whldi.  an  uiBBbaeii'* 

*  h^Tmitimfii'iiakiu\^  Htmlfi'  kfo^  h^mt  ^stained  •  as .< a  tnlaaientl 
^fia^tfiitH^itheUegbtaas'tto  ^xMbie^unb  a><case'MJnfltlhe  oaly  one 
^rafeh'edito'/was^hafcoltWiUUipatli  Bam  MIO^  wUeh  k  oaly  noted 
<liylHa)ifnfldn^ite<|barliaeiy  iiiidvna4woJQdgaiait(:.b«t)ai^  auie-^ 
^iMig)J^  w89Mf'^4hiMiJtamlj»k:l{ffp4)raifi^  ^slaA^  Cldmmii 
*^(mBi;*^^wi^'mQ'^t^t^m  bppedraj  thtt^  any.  hara^-^ee»(bodi  ethfii^ 

*  facts  and  other  aMtta^  •aui^lciUftBtary  of  thaf^aigooatareuiiiWith 
Hhi|i«aeeplb»^'  M^taoks'  tow^t  ototiiin  asi^gia  <*ie«vfi4ftct 
^Magigitsk  tb»«n  ibisbbaiHiwi'wiStJii^^stdknifogjilo^  7;  )!t 
-*rt  Ante'ifKtMciNat  of^aobaetiptiaai  thdaefaKa^  ware; the ionif)wb-} 
^i^Vihmi ib Iw4i4d(i f n •  tbbdriittdAtinbea  tt thia iease^ ^^ oaaeAisbriB} 
^Satl*liib^w^ltiHg^)dilalc«iis''iii^h^  jto'wab  noli  itgatdy /bjrnsbolaiki^ 
^{^dlyiJcbflit'Mi^  aMKievaidiMaoiaadaai,  or  spteiwwn'  ofoapMIK' 
■^Ifli,  M  dDttbt,-.lNil<%«^i'at  is  very  nsoldiritk  dfafl^^ffAriiffltef 

^0iJl.'*JUr.'"' I  '     '  '4b  '-...».!»  Ii  )M 
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27  Jvm«  1839.  <  testaments ;  but  it  was  found  in  a  portable  desk,  and  not  set  apart 

*  beside  his  completed  deeds,  untitled,  unfolded,  interlined,  with 

*  words  scored  out :  it  is  blank  in  several  legacies :  it  not  only 
^  does  not  mention  executors,  but  imposes  permanent  duties  op- 

*  on  them;  yet  no  executors  are  appointed;  and  it  stops  with aa 
^  Abruptness  very  unlike  the  close  of  a  completed  instrument.  And 
^  all  ibis,  although  several  of  the  last  years  of  his  life  were  paned 

*  in  Edinburgh,  where  inopia  peritorum  is  not  a  complaint 
*'  The  case  of  Qillespie,  22d  Dec.  1831,  is  by  far  the  strongest 

*  that  is  to  be  found  for  the  legatees.  But  the  judgment  pronooDced 
^  there  was  opposed  by  some  of  the  Judges ;  and  it  is  distinguished 
*.  from  this  case  by  the  vital  circumstances,  that  there  were  reladye 
f  writings.     That  decision,  moreover,  has  been  thought  to  hafe 

*  gone  fully  far  enough,  and  has  possiUy  suggested  the  idea,  that 

*  no  legatee  need  ever  despair.     There  is  no  good  reason,  however, 

*  for  not  enforcing  the  rule  of  law  in  testaments  as  strictly  as  in 

<  other  writings ;  and  it  is  very  material  for  this  Court  to  observe, 

*  that  while  the  legatees  here  liave  founded  strongly  on  the  Eng- 

<  lish  practice,  and  held  out  its  former  looseness  as  worthy  of  oir 

<  imitation,  that  very  looseness  has  been  corrected  by  a  recent  8t^ 

<  tute,  which  requires  subscription  in  all  cases* 
*  The  Lord  Ordinary  understood  that  the  successful  party  de* 

<  dined  to  ask  expenses,  otherwise  he  would  have  given  them.' 


The  claimants  reclaimed.     At  the  first  advising,  the  Coort,  IStk 
February  1839,  after  hearing  counsel,  ordered  cases. 


Pursuers' 
Pleas. 


The  pursuers  argued^ 

\$t^  A  testament  must  contain  a  nomination  of  executors,  wLici 
this  document  does  not;  Ersh.  iii.  9.  5.  This  paper  stands alonCf 
without  any  reference  to  or  connection  with  any  other  setUemeati 
will,  or  paper  of  any  kind,  and  in  this  respect  differs  from  the  cue 
of  Gillespie  v.  Donaldson's  Trustees.  See  Lord  Wynford's  opinioa 
in  Inglist;.  Harper,  10th  Oct  1831,  5  W.  ^  S.  794;  Melvio  c 
Nichol,  1824,  S.  ^  D.  iii.  34.  Although  each  of  the  objections  (i 
this  writing  might  not  be  fatal,  their  accumulation  is.  Subscriptios 
of  the  party  is  essentially  necessary ;  but  to  subscribe  and  to  if^ 
are  not  the  same  acts.  A  party  in  England  may  sign  at  the  be* 
ginning,  side,  or  middle  of  a  deed;  Hilton  t;.  King,  9  Ves.  p«SM> 
See  1540,  c.  117;  1579,  c.  8;  1584,  c.  4;  1681,  c.  5.  Tfaoogii 
holograph  writings  are  valid  though  destitute  of  some,  they  are  not 
so  if  destitute  of  all  the  statutory  solemnities;  and  even  ia  them 
subscription  is  essential  to  show  that  the  deed  is  the  cooipleted  act 
of  the  granter;  Er$k.  iii.  2.  22;  Stair^  iL  .8rJ34^,an^  ir*.42.  f 
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The  mere  iittentioii  to  lea^e  a  legacy  is  of  no  avaeil ;  Denpater  o«  27  June  I83d. 
Willison,  15th  Novl   1799,  Mor.   16,947;  Crichton,   12th  May    ^*-V^  • 
1802,  Mor.  15,952;  Coutts  v.  Monro,  3d  July  1813,  as  reversed,  Hulban"/p. 
Dow*s  Rep.  437;  Stainton  v.  Stainton's  Trustees,  17th  Jan.  1828,  Duniopand 
S.  tf  D.  vi.  863.     The  cases  of  bills  of  exchange  and  promissory-  ^*]|]^ 
notes  are  not  applicable,  because,  whether  holograph  or  not,  they  Pursaen' 
prore  their  own  dates  without  witnesses ;  and  the  creditor  need  not     ^^' 
be  desigpied,  and  his  name  may  be  filled  in  at  any  time.     To  the 
doctrine  of  rei  interventus,  may  be  referred  all  these  cases.      See' 
Griere  v.  Pringle,   15th  June   1797,  Mor.   5951 ;   Wemyss  v. 
Wemyss,  16th  Nov.  1678,  3f or.  9174.     The  doctrine  of  the  Eng- 
lish law  is  not  applicable  to  i:$cotland.    The  statute  of  frauds,  29 
Charles  IL  cap.  3,  does  not  require  subscription  to  deeds,  nor  does 
it  apply  to  dispositions  of  personal  property ;  and,  prior  to  the  recent 
statute,  1  Vict.,  c  26,  instructions  for  a  will,  taken  down  in  writ- 
ing from  words  dictated  by  the  testator,  are  in  England  sufficient ; 
Cook  V.  Daovers,  EasfsRep,  p.  299 ;  Carey  v.  Askew,  21  BrowrCs 
Chancery  Catee^  p.  319 ;  7  East,  p.  327.     See  1  Fict.  c  26,  §  9, 2 1. 

The  claimants  argued, 

\stj  The  alleged  though  not  admitted  facts  of  the  deed  being,  aaimanto' 
found  loose,  not  titled  nor  folded,  and  in  a  portable  writing-desk,  ^^^' 
do  not  affect  its  merits  as  a  deed  apart  from  the  question  of  inten-* 
tioo.  Neither  is  the  want  of  date  of  importance,  as  its  insertion  is 
not  an  essential  solemnity  to  a  deed;  Ersh.  \\\.  2.  18.  The  want 
of  any  nominatioD  of  executors  does  not  nullify  the  deed ;  Ersk.  lii* 
9.  5;  Kemps  v.  Ferguson,  March  2.  1802,  Mor.  16,949;  Earl  of 
Traquair  v.  Henderson,  June  26.  1822,  4  S.  Sf  D.  527;  Soutray's 
Daughters  v.  The  Eldest  Daughter,  July  13.  1670,  Mor.  15,927. 

2dy  It  is  not  necessary  to  the  legal  signature  of  a  deed  that  that 
signature  should  be  at  its  close ;  but  the  insertion  of  the  granter's 
name  in  gremio  of  a  holograph  deed  is  equivalent ;  Gillespie  v. 
Donaldson's  Trustees,  Dec.  22. 1831,  S.  Sf  D.  x.  174.  The  particn- 
.lar  situation  of  the  signature  is  of  no  moment ;  and  the  authentica- 
tion and  acknowledgment  of  the  deed  are  equally  secured,  where-, 
ever  the  signature  is  adhibited;  Titill,  Dec  6.  1610,  Mor.  16,959. 
Formerly  an  unsubscribed  bill  of  exchange,  which  did  not  contain 
the  holograph  name  of  the  drawer  in  gremio,  was  null  and  void ; 
Neibon  tr.  Russell,  14th  Feb.  1834,.  Mor.  1435;  A.  v.  B.,  5th 
Dec.  1738,  Mor.  1436 ;  Douglas  and  Hoods  v.  Logan,  Nov.  1748, 
Mor.  1438;  Bonar  v.  Grant,  14th  Feb.  1749,  Mor.  1441 ;  Mac- 
Culloch  r.  M'George,  July  1763,  Brown* s  Supp.  y.  896;  Ca- 
meron V.  Cameron,  1775,  Browris  Supp.  v.  363.  A  holograph 
l>ill  of  exchange,  with  the  name  of  the  drawer  ir^  gremio,  though 
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S7  Jnm  188&*  wanting^  ftubscription,  is  now  a  valid  docsment  of  debt,  ao  as  to  foaod 
an  ordinary  action ;  A.  i>.  B.  July  1750,  Mor.  1442;  I>nMDBioni 
Vi  Draainiond»  Feb.  8.  1785,  Mor,  1445 ;  A.  c.  B.,  Dee.  5.  1738^ 
Mor.  1436;  Cameron  v.  Cameron,  Idth  Jdy  1775,  Brown's  Svpp^ 
y.  393.  An  unsubscribed  holograph  postBeript  is  .valid  when  aa- 
nezed  to  a  holograph  letter  sabscribed.  See  Broum's  Suffp^.  ^I7t 
Idth  Febw  1671;  Wauehope  t.  LordNiddry^  15th  Jnly  1662,  Jtfsr. 
16,065;  Conrenee  V.  Hadcet,  Jane  1688,  BrcwH*s  Stipp.  \u  121* 
The  insertion  of  a  notavy's  name  in  gremie^  of  a  Iiolog^^  doqsst 
is  equivalent  to  subscription  r  Gordon.  t^»  Murray^  2)u  June  |67l| 
Mor,  16,819;  Cullenv.  Thomsm^  Dec.  1731,  Jlor.  1%S4&.  Vidt 
29  Char.  li.  cap.  3;  Blachstmu^  ii.  376;  &igdeiCs  Law  pf  Vat- 
€hrs^  87';  Powdlom,  DeniseSy  i.  74;  Letnayne  o.  Stanley,  33  Car»  U.; 
Le^me,  voL  iiu  p.  1 ;  Ellis  v.  Saaitb,  llth  May  1754,  1  Tef.  14; 
Ktoight  V.  Crookfof  d,  1794, 1  MU,  189 ;  Coles  v.  Treeolhick,  24th| 
2Mh  and  26th  Jan.  1864,  9  Ves.Jun.  234;  Marisoa  v^  Tttrwmr, 
lllfa  Aug.  1811,  18  Ves.  168;  Stocks  v.  Moore,  1  Maseh  1786^  1 
Cot,  219. 

6df  The  circumstance,  assuming  it  to  be  true,  of  the  deed  bring 
found  in  a  portable  writing-desk,  is  altogether  immaterial  aes  evi* 
dence  of  intention  ;  Nasmyth,  July  27.  1821,  1  S/uod^  ^P*  Cateh 
66.  Writing  is  necessary  to  set  aside  a  deed  ex  facie  vialid,  «■ 
the  ground  that  the  maker  did  not  intend  it  as  his  completed  wilt 
but  as  a  mere  memorandum ;  and  the  circumstaacea  adduced  as  eti* 
denee  of  intention  in  this  esse  are  insafficient.  Uouniquodqsf 
eodem  modo  solvitnr  quo  colligattir.  From  the  deed  itself  there  cm 
be  DO  doubt  that  it  was  the  deceased^s  intentioB  that  it  aboiiU  ho 
effectual  as  his  last  will. 


OpiniMi  of 
Court. 


At  advising,  (11th  June  1839,) 

Lord  Pruideni. — I  eonfen  1  have  IttUe  doubt  as  te  witot  tk 
•  deeeased  intended  to  have  dotfe;  but  be  did  not  do  it  ^feetuallj,  tm 
the  document  is  without  any  s^nature.  it  is  important  to  attcad 
to  the  oircomttattces  connected  with  the  document,  wUeh,  ibe^ 
ifot  admitted  by  the  claimants^  are  not  expressly  denied.  1«oqI^ 
^rst,  at  the  place  wheie  it  waa  fsund :  it  was  not  in  Orcliiiiter^^bai^ 
ti^here  an  individuate  keeps  his  tiOle^deeds  and  other  .vdiMlble^pfl|>ei% 
but  in  a  portable>and  moveable  wiitiog-d^k,  such  as  ene^pneialif 
carries  with  binr  inrAavdling.  It  was  found  lying  lease  in, this  desk, 
neither  folded  up  nor  backed.  In  the  nest  place,  altbeegb  I  da 
not  doubt  that  this  individoal  intended  the  nomination  ef 
and  trustees,  aahe  specifies  the  powers  whioU  they  ought  to 
as  to  the  purchasing  of  a  ship  for  one  of  ik6  daimanls,  an^  so  fsnk, 
yet  BO  executors  or  trustees  ar^jMuaed  Jn,  the  de^mmeat.    Br* 
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AtdeS)  tliere  tkre  two  or  three  fegadesantencMdrta^ci^e  given  wber^  87  JbmIBA 
Ibe  sutti  i^  not  lifled  op ;  and  •although  I  cantiot  idoubt  thut  the  dei^    ^"^v^^ 
eeased  tnay"  IwiiEe  then  bad  intended  to  fiU  op  ^eae  sums  at  wm^  Hul!ba^o  • 
future  period,  be  has  left  the  deed  imperfect^  and. withoot  bavUig  DuoiopAtid 
doneso.     In  the  ease  of  Gillespie,  (which  was  thought  a  doubtful  ^^^^"'   '  ^ 
decision  at  the  time,)  and  in  all  dther  cases  where  unsubseribed  Ophuoaor 
dbcuments  have  been  sastained,  this  was  idone,  because  lheae^ddoa»'  ^^'^  ""' 
Dients  ^referred  to  and  depended*  ob  othier  regular  deeds,  of  which 
they  trnljr  formed  a  part  and  poction ;  but  in  this  case  the  deed 
stands  by  itself,  and  I  really  cannot  help  thinking  that  we  oanaol 
sustain  it  as  the  will  of  the 'deceased. 

Lord  Ma6henzit.-^1  concur  in  the  opinion  which. has  just  been 
expressed*  A  variety  of  objections  has  been  stated  against  the 
validity  of  this  document,  which  do  not  depend  on  the  fact  of  a  want 
of  subscription.  Thus,  for  example,  there  are  the  objections  of  in>» 
terliaeations,  the  want  of  date,  &c. ;  but  I  would  be  fully  prepared 
to. have  repelled  each  and  all  of  those  objections  if  the  documcDit 
had  either  been  subscribed,  or  if  I  was  of  opinion  that,  by  the  ioseiv 
tion  of  the  name  in  gremio,  or  otherwise,  it  was  as  good  9A  if  it  dmd 
been  subscribed  ;  for  I  do  not  consider  that  any  one  of  these  pthQlr 
objections  is  in  itself  valid*  But  it  appears  to  me  that  the. fatal  oIk 
jection  to  this  dooument,*-£itflI,  although  it  is  admitted  to  b^  holo«r 
graph  of  the  deceased,  and  altlxough.tfae jukme  •f  the, testator^  if  I 
nay  so  eall  him,  is  inserted  in  gremio  tif  it,,  is,  that  it  is  not  subt 
leribed.  I  really  must  confess,*  *faowever,  that  I  xio  oot  ispnjiiider  this 
quellaon  as  free  from  difficulty,  either  in  itself,  or  upon  the  atatfe  «f 
the'aatborities*  V  > 

First,  then,  as  to  the  question  itself :  The  progress  |[^ibi|ij^iibj0ot 
is  natural  in  any  country  where  a  holograph  writing  is  considered 
as  probative ;  for  with  such  a  law  it  is  at  first  sight  difficult  to  see 
why  the  expression  of  a  man's  intention  to  do  so  and  so  witi^  his 
property  should  not  be  valid,  as  where  he  says,  I,  A.  B.,  leave 
aad  bequeath  so  and  so ;  and  if  the  verbal  expression  of  hjs  vri^ 
is  to  a  certain  extent  valid,  should  not  his  own  peamansbip  afford 
a  eoaaiderable  degree  of  evidence  of  his  intention  ?  But,  tbe% 
this  is  liable  to  the  objection  of  uncertainty  as  to  the  proof  of  hie 
peamanship ;  and  therefore  the  law,  when  writing  eoQAe^  to  1^ 
used,  dees  not  consider  it  to  be  sufficient,  if  iucecuted  in  this  w§]^ 
without  a  signature.  In  the  next  place,  supposing  a  person,  as  isntb^ 
ease  here,  with  his  own  hand  writes,  I,  A.  fi.,  leave  and  beqaeatkf^ 
ead  so  to  certain  individuals,  this  might  at  first  sight  be  e^naidf C^ 
as  complete ;  for  there  is  here  sot  only  his  handwf  iting»r  iH9th Ay|i 
Mmieis  actually  inserted  in  thedeed ;  audit  may  be  siliicU«(Ml^fDf'''f^lP 
tihe  penmanship,  there  is  oonstdkemUe^^videAceof  iiistwiUyshiiyicjr^^t 
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27  June  1830.  this  be  qaite  satisfactory  ?  Bot  the  doubt  comes  to  be,  whether  or  not 
a  writing  which  thus  contains  no  subscription  is  to  be  considered 
as  a  complete  and  finished  writing,  or  part  of  a  whole,  which  together 
is  only  meant  to  operate  as  a  whole,  or  merely  as  a  scroll  or  memo- 
randum for  future  consideration  and  correction,  to  be  nsed  only  ii 
the  construction  of  the  final  deed  to  be  executed  after  that  eoi- 
sideration  has  been  given,  but  not  in  itself  meant  to  be  final.  The 
solution  of  this  question  is  not  derived  either  from  the  penmansbif^ 
or  the  fact  of  the  name  being  inserted  in  gremio  of  the  writiD^; 
and  «o,  to  obviate  this,  the  plan  has  been  fallen  upon,  that  although 
the  deed  be  holograph,  and  although  the  name  of  the  gianter  be 
inserted  in  it,  it  must  notwithstanding  be  subscribed  at  the  eol 
When  that  is  done,  it  is  then  certain  that  all  that  is  contiUDed  abote 
the  subscription  is  a  finished,  completed,  and  operative  deed,  and 
can  be  viewed  in  no  other  light ;  and  accordingly  it  is  now,  andhai 
been  long  the  custom  to  hold  holograph  writings  so  subscribed  with- 
out witnesses  good  and  valid  by  the  law  of  Scotland.  As  to  the 
general  practice  of  holograph  deeds,  even  though  they  contain  ii 
gremio  the  name  of  the  granter,  being  subscribed,  I  presume  there 
can  be  no  doubt  of  it ;  and  it  never  crossed  the  brains  of  any  ratioiial 
man  that  it  was  not  usual  to  subscribe.  If  this,  then,  be  the  geneni 
practice,  it  follows,  that  when  subscription  is  withheld,  there  ariiesa 
presumption,  more  or  less  strong,  according  to  the  circumstaaeesi 
that  this  has  been  done  for  some  reason  or  other,  and  adds  greatly 
to  the  doubt,  or  rather  to  the  presumption,  (for  it  is  a  presumptioa 
more  than  a  doubt,)  that  this  is  an  imperfect  deed,— -not  meaotte 
be  the  final  or  completed  will  of  the  party,  but  merely  a  scroll  or 
memorandum,  to  be  used  in  the  construction  ot  a  regular  deed  to 
be  subsequently  executed. 

If  this,  then,  be  the  natural  presumption  arising  froon  the  nature 
of  the  document  itself,  let  us  next  attend  to  the  state  of  the  aothb* 
rities.  The  authority  which  principally  weighed  with  me,  aadl 
which,  in  my  opinion,  is  the  leading  authority  in  this  qnestioD,  al- 
thoogh  I  do  not  think  it  has  been  so  prominently  brought  forvanl 
iii-  these  papers  as  it  might  have  been,  is  that  of  Lord  Stair,  who^ 
in  treating  of  probation,  b.  iv.  42.  6,  says,  <  Holograph  writs  subscri- 

*  bed  are  unquestionably  the  strongest  probation  by  writ,  and  least 

*  imitable.     But  if  they  be  not  subscribed,  they  are  understood  \» 

<  be  incomplete  acts,  from  whitfh  the  party  hath  resiled.'  He  here 
expressly  uses  the  words  subscribed  and  not  signed^  so  that  he  refeis 
to  the  signature  being  added  at  the  end  of  the  deed.  In  this  pu- 
toge  he  adds,  to  be  sure,  <  Yet  if  they  be  written  in  count  boob  ar 

<  upon  authentic  writs,  they  are  probative,  and  resiling  is  not  pre- 
^  sumed.'     In  count  boohs  nothing  is  put  down  but  what  is  oeaot 
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!•  be.finished  and  coiiipleCe»  so  that  the  presomptioa  ariHing  from  87  June  imd. 

the  want  of  the  signature  cannot  there  possibly  exist,  but  vanishes,  as     ^y^/*^ 

they  never  in  practice  are  subscribed,  nor  have  the  name  of  the  party*  husband  v. 

So  also  in  the  case  of  holograph  writings  not  subscribed,  but  written  Dunlop  and 

upon  authentic  instraments ;  and  why  does  the  presumption  not  hold       ^" 

here  ?  Just  because  parties  do  not  write  scrolls  or  memorandums  Opioion  of 

on  such  deeds,  but  what  they  write  there  they  mean  to  be  a  part  and     "'^  *' 

portion  of,  and  to  qualify  what  goes  before.    An  instance  of  this  will 

he  found  in  the  case  of  Wauchope  against  Lord  Niddry,  quoted  in 

die  papers,  where  an  unsubscribed  postscript  to  a  letter  was  given 

effect  to,  on  the  ground  that  the  postscript  was  to  be  considered  as  a 

part  of  the.  letter,  which  was  subscribed.     What  took  place  in  the 

ease  ofCurrence  against  Hacket  did  not  proceed  on  the  ground  that 

the  name  of  the  grantor,  being  inserted  in  the  body  of  the  deed,  was 

lobe  considered  as  equivalent  to  a  signature;  bat  the  holograph 

note  written  by  the  creditor  on  the  baok  of  the  bond  for  L.dO,  though 

04t  subscribed,  and  sent  to  his  factor,  excluded  the  presumption  that 

tileidkc^harge  was  not  meant  to  be  final  or  conclusive,  and  therefore 

thu  iiords  s}istaioed  it  as  equintlentto  a  signed  discharge.     Thua^ 

there  are  many  cases  where  the  presuaiption  is  excluded,  not  be- 

Muse  there  is  any  dpubt  of  the  general  rule,  that  the  law  requires 

]|ie  subscription  of  the  party,  but  because,  in  point  of  fact,  the  law 

.  poBsiders  that  the  writ,  though  not  subscribed,  is  binding,  either  from 
the  nature  of  the  writing  itself,  or  from  its  reference  to,  or  connec- 

.  lion  with  other  regular  or  authentic  writings,  of  which  it  is  held  to 
form  a  part  and  portion.  So,  in  the  case  of  an  unsubscribed  post-> 
script  to  a  signed  letter,  which,  although  tlie  writer's  name  is  not 
fwfjad  in  the  body  of  the  letter  itself,  the  law  holds  was  intended  to 
operate  equally  with  the  letter.  Lord  Stair,  in  reporting  the  case  of 
Mfaa^ppre,  gives  a  statement  of  the  argument),  which  is  well  worth 

.  attending  to.  I  shall  therefore  read  a  few  words  of  the  argument  in 
Ihaf  case,  which  occurred  in  1662.  ^  The  pursuer  to  the  first  de« 
llenee,  (viz.  that  the  postscript  is  not  subscribed,  and  so  no  sufficient' 

.  f  instrument  to  prove,.)  Opposed  the  letter,  which  is  holograph ;  and^ 
tatbeit  the  postscript  be  after  the  subscription,  yet  seeing  it  can  have 
*.  no  other  constr4ietion  than  to  be  done  as  a  part  of  the  letter,  and 
^ftot.iis  other  unsubscribed  papers,  whereanent  it  is  presumed  the 
V: writer  changed  bis  mind,  and  left  them  imperfect  and  unsubscribed, 
Vwhieh  cannot  be  here,  seeing  the  letter  was  sent.'  Here,  then,  in 
the  argument  of  this  decision  in  1662,  the  pursuer  admitted  the  ge- 
neral rule  of  law,  that  unsubscribed  holograph  documents  are  not 
in  geneml  valid,  and  rested  his  plea  qn  the  circumstance  that  the 
letter,,  of.  which  the  postscript  formed  a  part,  was  sent,  and  so  it 

,  ^uld  not  be  qoqsidejced.as  a|i  unfinished  or  incomplete  transaction* 


use 


DECISIONS  OF  THE. 


N«Ll4ft. 


Bairduwl 

Dutiiop^nd 
Others. . 

OpiUNmof 
Couru 


nottubsoribed,  as,  ia  <ba  aiwiiflwtiricaib'  U  w»-lieki  ^tht  the 
action  iras  fioUbed,  and  tbat  tbcirpgatiocipl  vaaiabd  oonsUered 
part  aodtporitionof  tbe  fetter  tt$elf«  Soabo  ia  tbecaaeef 
by  a  notary,  the  pr^safloptioii  to  .wbidi  I  bate  jrcfemd  k  ejulvdad 
by  tbe  oatora  .of,  (be  tra^saotji^  Tbere  tbe  tbisg  is  done,  and  the 
deed  is  deiiysered. to  t(ie  party;  so  that  it  k.  tbeiefaie  « 
transaction*  Si>.  ^so  in  t^  loase  of ;  a  codicil  appended  to  a 
uid  aiitbfntic  millf  whpie  tbe  eoditotl^  tbough  noiaiibacribei^  ia  Ud 
t»he i^ec(aa)^ ' aS: it fartfm v partand  portion  of  tfie antkenjde ivill 
itB^(f,,aiqrd  tbfsr^fcfre »tbe  reason « of  tba^rasitniptiond 
Ia,tl)fi  qsae  oC  Gillespie  aglinst  Donaldson's  Txtt8tees»4rt  sbe  di 
of .vMcb  1 199a  not  presc^E^  i  do  sea  tbat  tbe>CSeartiiavef;«ne 
pji^iit  fartber^  aii4  ^hat  a.oodid},  tboagjh  nnsnbtfribed, 
tained  |u  yalid^  ^tltbpog^  it  was  notactoaUy  writton  en^tlie  «illii» 
sfejf ;  but  as  the  gmoterbad  declared  tbast  all  legndes  lie<|HantM 
1;^  separate  .wntings  or  memoraadams  sbouU  be  rflFnntnnlj  nlfhiwigt 
not  ffurmaUy  eveuted,  provided  the  same  aboald  esLprena  bis  -iril 
and  inten^iom .  and  he  written^  dated  and  signed  by  bios^-  the 
cii»  wl^ich  ytf^  bpl9grapb:  and  dated,  tboagh  not.aubeoribed  hf 
aras  held  to  bave  been  written  with  express  tefereace  to  tbe  wii 
itself,  and, was  theirefore  held  sopperted  by  it*  I  eonfeaal  bam 
some  doubts  as  tp  the  soundness  of  this  deeision,  and  whether  da 

m 

Court  bare  not  gone  a  little  too  far ;  but  one  thing  is  evideott  ^bsl 
the  decisipn  did  not  proceed  on  a  rejecdon  of  die  geneml  doefint 
laid  down  by  Lord^  Stair  ;  bat  they  took  tbe  case  with  all  its 
stances,  aqd  held  tbat  there  was  aoch  a  connecdoa  between  the 
cil  and  the  wiU  a^  tp  exclude  the  presaiapdon  that  the  fetmer  wasrniC 
a  complete  and  finpil  deed.  I  nay  menUon  an  instance  on  this  aa^ 
ject  which  occurs  in,  the  ILoman  law*  In  tfaatiaw  a  will  hologiapK 
but  not  subscribed,  waa  valid ;  bat  this  ai 9se  from  tbe  great 
ber  ef  witnesses  required,  and  ^  consequent  addid 
die  deed,  tboagh  not  subscribed ;  and  hence  aU  peasibility  af  ptfs» 
snming  that  U.was  DCft.  intended  to  be  a  fiaisbedandeoflsi^tedead 
was  excliji/ied^  hut  aoch  acaseisnotliMy'^noonrSi 
All  the  cases,  then,  ^nd, to  show  tha|.the  role  ef  >kw  ja 
gjving  support  (x>  an  unsobscaribed  holograph  will,  (iaooafiMSsi^ 
with  the  principle  laid  down  by  Lord  Scaiib  with  the  eaeeptiaB  af 
one.)  .  At  all  events,  Uiey,  are  completely  reooQciletfblela  Ibsl 
general  doctrine,  a^d  therefore  it  k  not  enoagh.  that  a  hah^giaph 
wriUng  coiiipenc{es  a^ith  ](,  A.;B;  .&c*.  aa  it  is^opea  to  tha  pranaqh 
don  of  law  tb^t  jvjs^ftp  ^^^IW)^  an^ln^cia^ete  dead  wilbaataite 

has  been  excluded,  either  from  tbe  nature  of  tbe  wrtdng,  orfrcaiti 
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tkeCftort  hawyneirtt  gwie  the  letigtb-cf  rtjeAnigdlje  dear o^klidn  g]^^!J^^^^  ; 
ofcLorfd  SCttr;    TheVftdf  dti^  doie [ where  an  dppbrite  view  stekiiiefd^'Husband^tf.  - ^ 
Mte^nteftefaied  »  thastof  TitiU,  i^l^l^  wliWi  W  repbrted ty  Duftjopand^^ 
HdKivtoii ;  but  w^th  I  densyef  t6 be #tttill€^t6ii^ry4ittle#'eidil,  ^     !!^!l-— 
eonsidering  the  mitttre  oiF  It  itt  *app^nng^  f rdin  <he  »rtparti^    It  »^^^***  ^S:S  * 
rlipdfteci  »  Jmving  been  tk^e  feutid»  ttefPft-hdlogrBf^  tedtamenV' 
vidietttdiM  imd  wituetseg,  and  ndttfitbdeABed;  iraflTra  aotcfmh «hd' 
UMJil'tQttaiaeiit  j  bftt  tken1tiatad<leM^^at>t&i8'^  ia  ^fl^^^t^'Ii^ 
<ibaett  fmi^iaed  k  tbe  festadient  df  Mf '€t<fetoeifi^  TMH,^  ^kven- 
iofabs^  farm,  and  foimd  MfiaMtit  td  mke  Ifi^  %roth(er,  WiUMtnl' 
IHiiU^  exodatcr.    TUi  ^bragei,  oH^g^d  to^  kav^  hg^  p^hed;  toiis^^ 
i»(B]»«|ipceliehiiain, 'meirf,  that  it  Was  aHeged  to^  -  hai^  ^been  def^' 
odfld^   ThUii'tbe  otUybierpretati^'Whibh  I  CM  pae  tifmn^'tliei 
pkraab^  i)Qt  oonaidaring^  the  ehon  ^lytiee  which  we  hate  oJF'^hfs^ 
cmBf  and  ttiatthe  ctreumafaiicea  altending  itare  iiot  mehtfohed,  '{M 
ail  that  we  IcoaWy  it  Was  perhaps  not  the  -bare  case  of  a  deetf  so 
wmten,)':  there  maf  have  been  eifeauataBoed  iii  the  case  Whifeb 
eadaded  the  preaumpcien  that  it  was  not  a' finished  and  completed 
itead,  tmd  therefove  I  am  not  inelined  to  place  much  weight  lipon 
3L  '  BcaidM,  Locd  Stair,  who  wrote  Immediatdy  after  this  alleged 
dsoiidn^-takea  no  notice  whatever  of  it.     In  the  ease  of  Wauchope^ 
talwhidh  I  fohserly  referred,  and  which  oceorred  in  1662,  the  suc- 
laarftd'fmrty  does  not  state  this  case ;  for  while  he  admits  the  ge- 
neral doctrine,- that  an  nnaabsoitibed  holograph  doc^mnentls  not  v&Iid, 
h»  argaea  on  <the  speaialty^  of  the  lettdr  being  si^nt    The  autho<> 
vtifjof  Lord- Stair  4«  rK>t  contradieted  hy^nf^abseqnent  d^isioii, 
othf  any  of uttov^olhe^  Insttttitiohd  wrfkr^. ' '  Mt^  Ermine  tiifid  Lord 
Bbabton  omiraatahe  anynot^  ofHikprn^tJ  '7%^y  h^rther^greef 
nor  disagree  wilb' Lo^d  Stair ;  nordoth^iorioreihbderri'^i^ter^iipdii 
tba^law  «f  Sootiand^tontradict^  bnt  «eem  fd^aeisiime^  tfie  dpffhfon  of  iiis 
ifio(Mrip^>b«-diMrTeet;  TWw^xhey'I  iind^ttirid/4^'qt]H^  uAiv^r^ 
satloadd  thd  aubscriptlo^toMfogriiph^^Hng^    ^nd'if ^his h&  thlE^ 
kw  of  the  caae,'  if^nrastapply  here^  wiier^ Ve'havie  a  i;^riyh61o|hplr 
ofither^grantery  bttt noteuMcribed  by  Bihr ,-' aiiU  tbet'4  kfe')li6'iir^iittl^ 
Msbeea  whtebcan  e^ecludetfae  ^^neral  presniiipiSon  'of  U'W]  ti^i  th'i 
i^tamse  aeems  ratb^  to  be  the  case,  as  this -deed  %a^^tikiir^'t^6'j^^^ 
af  an  unfinished  doenmient)  notheiA'g'fonnd  In  th^  cbarteV^thest,' 
lir^roper  pfaieefi^r  preserving  deeds,  but  in  a  portable  #rftmg-^e^1c,' 
^wol  i>eing  acomptetedaAstrument  ih  almost  any  respect,  there  be-^ 
tl)g  no  noflamatioto  of  exeeiitor9,''tit though  thei'e  is  .&°  ^o^portant  re- 
^tiaeMa  4o^  tfidfn  :ta'#itWcise  vaHoiis  trustful  powers  mentioned.     I 
aailnot^ifliagtBei  noria  it  ndtutaltadOiriVthislt  in  leaving  L.100Q 
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27  June^SSd.  to  ^  his  executors/  to  be  applied  for  behoof  of  one  of  the  daiinait^ 
that  it  was  his  legal  executors  he  had  in  view  when  he  did  tlu% 
seeing  they  were  not  bound  to  accept  of  it  \  but  he  mast  ha?e  con- 
sidered that  he  either  had  already, .  or  was  thereafter  to  nomiiuUB 
them,  by  executing  another  deed ;  but  his  intention  was  not  canioi 
into  execution.  Then  there  are  two  legacies  in  which  the  Boai 
are  not  filled  up.  It  is  said,  indeed,  that  he  may  have  intended  tot 
have  kept  the  deed  lying  by  him  until  it  should  be  seen  whether 
the  servants  were  faithful  or  not.  It  might  be  so,  but  still  it  doei 
aot  appear  that  it  actually  was  so.  I  think  it  is  impossible  to  eos-* 
sider.that  this  was  intended  as  the  operative  will  of  the  grantery 
but  that  it  was  merely  a  scroll  or  memorandum.  On  the  whole,  I 
think  it  is  far  from  being  proved  that  the  writing  is  in  any  waf 
sufficient  to  rebut  the  general  presumption  of  law  arising- from  the 
Bon-sttbscription  of  a  holograph  writing,  and  that  it  is  not  safe  ik 
us  to  go  against  the  principle  laid  down  by  Lord  Stair. 

Lord  Fidlertan. — 1  agree  in  theopinions  which  have  been  deliveieds 
but  in  doing  so,  I  do  not  wish  to  be  understood  as  saying,  thatisat 
conceivable  case  is  a  deed  not  signed  not  to  receive  effect.  Then 
may  be  cases  where  the  difficulty  is  removed,  if,  by  &e(8  and  eireoa* 
stances,  there  was  created  the  presumption  that  the  deed  was  intesd 
jed  to  be  used  as  the  last  will  of  the  deceased.  I  give  noopiBiooii 
to  the  possible  difficulty  which  may  arise  from  a  doeoment  io  soek 
circumstances ;  but  here  the  case  before  us  is  quite  pore,  and  Dsit 
be  so  treated,  and  has  been  so  by  the  parties.  Certain  things  m 
doubt,  are  not  admitted  by  the  claimants ;  bu4  no  sufficient  aliep* 
tions  have  been  made  to  support  their  view.  The  letters  which  have 
been  founded  on  merely  express  in  general  terms  the  goodwill 
of  the  writer  to  his  relations,  and-  have  no  reference  to^  or  diicct 
connection  with  the  will.  It  is  clear  that  the  granter  was  naderao 
legal  obligation  previously  to  execute  the  will;  or,,  at  all  eveotti 
there  is  no  presumption  that  he  had  already,  .or  intended  aftenvards 
to  execute  it.  It  is  therefore  a  pure  question  of  law,  and  one  of  vety 
great  importance.  If  the  pleas  of  the  claimants  in  this  multiple- 
poinding  were  to  be  sustained,  a  general  rule  of  law.  in  the  pradi* 
cal  authentication  of  deeds  might  be  endangered.  Their  argoiaeBt 
in  substance  is,  that  the  insertion  of  the  grantor's  name  narnUite 
in  the  body  of  the  deed,  is  equivalent  to  his  subscription  of  the  deed. 
I  cannot  adopt  that  vi^w.  There  are,  no  doubt,  many  filigbtef 
difficulties  which  might  be  got  over;  but  the  deed  appears  to  be  a 
mere  prospective  sketch  of  what  the  granter  intended  to  do,  but  if 
not  the  complete  and  attested  evidence  of  what  he  did.  That  dif* 
ficulty  afifects  the  document  in  different  ways.     It  is  the  geoejal 
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role  of  lav,  that  there  shall  be  an  apposition  of  his  signature,  to  27  June  1839. 
show  that  it  was  his  intention  to  give  his  deliberate  sanction  to  the     ^"^V^ 
deed.    It  is  laid  down  by  Lord  Stair,  that  there  must  be  a  sub-  husband  v. 
scriptioD  to  the  deed,  otherwise  the  party  has  the  power  to  resile ;  Duniop  and 
aud  this  holds  in  cases  of  proper  obligatory  deeds.     In  these  cases,        "* 
boweyer,  the  exception  arising  from  the  non-subscription  of  the  Opioionof 
deed  is  obviated  by  various  other  proceedings ;  as,  for  example,    ^"'^ 
that  the  deed  was  delivered,  or  that  it  was  homologated ;  and  by  all 
these  circumstances  the  right  to  resile  is  excluded,  and  the  excep- 
tion supports  the  deed.     It  will  be  observed,  however,  that  there 
is  no  place  for  that  exception  in  the  case  of  testamentary  deeds, 
where  there  is  no  delivery  during  the  lifetime  of  the  granter ;  and 
although  there  is  a  presumption  of  delivery  by  the  death  of  the  tes- 
tator, this  is  not  properly  an  obligatory  deed,  and  there  is  no  room 
lor  the  application  of  the  exception.     The  simple  question  here 
before  us  is,  whether  this  deed,  which  was  unsubscribed,  is  to  be  con- 
sidered as  conveying  truly  the  deliberate  intention  of  the  granter, 
as  contradistinguished  from  a  mere  scroll  or  memorandum.     Now,  • 
I  must  confess,  that  it  would  be  attended  with  great  danger,  con- 
Mdering  the  general  rule  of  law  which  is  laid  down  by  Lord  Stair, 
dbat  a  deed  must  be  subscribed  in  the  general  case,  in  order  to  be 
Valid,  to  treat  that  as  effectual  which  the  granter  had  not  sub- 
ieribed ;  and  to  do  so  would  just,  in  my  opinion,  be  defeating  that 
very  intention  of  the  granter,  which  it  is  the  purpose  of  the  law  to 
gfive  effect  to.     The  authorities  which  have  been  referred  to  for  the 
purpose  of  showing  that  the  insertion  of  the  name  of  the  granter 
In  the  narrative  of  the  deed  is  to  be  considered  as  equivalent  to  his 
Subscription,  are  inapplicable.     Those  cases  as  to  bills  of  exchange 
are  evidently  so.     The  difficulty  there  was,  that  in  the  earlier  prac- 
tice it  was  not  necessary  for  the  drawer  to  sign  ;  and  hence  the  in- 
genious argpment  that  was  employed  to  make  it  good,  was,  that  the 
bill  was  truly  a  mandate.     The  other  view,  that  when  the  bill  was 
blank,  it  was  struck  at  by  the  act  1696,  anent  blank  writs;  was  got 
over  when  the  name  of  the  party  was  inserted  in  the  body  of  the 
bill;     But  this  is  the  case,  not  because  the  document  is  holograph, 
but  because,  in  this  negotiable  instrument,  the  name  of  the  drawer 
is  there ;  and,  accordingly,  in  later  cases,  the  distinction  is  not  kept 
out  of  view,  whether  the  bill  be  holograph  or  not.     Farther,  even 
although  there  is  no  creditor's  name  in  the  bill  it  is  good ;  and  the 
acceptance  constitutes  a  good  obligation  against  the  acceptor,  if  the 
ereditor  can  be  proved  aliunde,  and  if  it  can  be  shown  who  has  the 
[us  exigendi.     So  also  with  regard  to  promissory-notes,    though' 
holograph,  and  not  subscribed,  from  the  mere  circumstance  of  their 
being  in  the  hand  of  a  third  party.     If  a  party  writes  out  what  he 
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f7  June  1^39.  tiiay  mti^na  Tor  Ms  Wtlfv  anr<!>  th«  narrative  ebtitkihs  bis  name,  it 

hk  iBoi^Btrdtis  to  Ii61d,''that/%etau8e  bis  name  is  coauSaM  M  Oe 

imWatiVe/iiiat  a  'court  of  bwar^  tberefore  to  give  it  the  same  eRed 

,  as'  iFie  liad  iidiuaflly  beeri  sab^crifaed;    =  Tliese  cai«(  of  bills  do  nottp^ 

plytotb'6ca'sebf  a'wtll;  andastbe  iiitetition  b  held  to  beiaeondih 

si  Vie,  a  tioti^sabserib^dwrttitag  has' not  tfae  same  efiectasasufaseiM 

bde  by  the  latir  of 'Sei6thi»d.     Tliis  is  laid  down  by  a  very  stroo; 

adChoritjr,  and:  I  do  not  iihd'  that  the  coudasions  come  to  by  Lori 

Sbiir'have  been  altered.     Ih  the  first  case  of  Titill,  no  circamstmea 

ares^ted,  nor  do^  die  riepoi^t  allude  fo  the  peeuliarity,  whether  Ai 

tiame  of  the  pieirty  was  or  was  not  there  in  his  handwriting;  bstil 

is  nieiiely'iillieged  to  bave  been  fonnd  that  an  nnsabseribed  teits* 

ment  was  good,  without  referenbe  to  the  feet,  whether  the  aflv 

was  written 'holograt)h  in  greinio  o{  tlie'deed.     1  therefore  csmmI 

regard  that  case  in  opposiiSon  to-the-doetrine  of  Lord  Stair  and  tk 

general  principles  of  hw.  The  ease-of  Gillespie  is  certainly  stroogcf; 

bnt  it  does  hot  bear  on  the  general  rtalti,  or  prevent  its  opentiea 

'liere,   there  was  a  complete-  Will^   which  bore  [referenoe  to 

the  possibility  of  subsequent  dbcoments,  'which  shdald  be  ^la 

effect  to  if  divted,  written  and  signed  by  the  graoter.     A«d  sitir 

his  d^atti  there  was  foand  a  docutneat,  in  the  form  of  a  cadidi 

which  was  on  a  separate  paper,  written  by  the  gttantei^,  dstei^  I 

ihfhk^  bot  not  subscribed  i>y  him.     The  codicil  had  been  istti' 

in^ffecMdr  'hf^^tA  'Ctof Ao^,  M^hKnary ;  bat  oi^k  iMWMf 

Ti^etlHi 'Gotirt  altered 'hi^  interloeutfor- and  sustafn^  the  decf 

ftdm  >*^hlefa  juiigttiefnt  LoM  CtWigie  di«ehted.     I  coitieA  I  AM 

«W  d^disioa  goek  as  fariuB  it  is  poflfAble  for  tfs  io^go.    ItUnkl 

Woulblbave  i^eed  with  iLord  Corehoose  in  that  <tee;  faiA,  atil 

events*;  we  tiught'hot;  to  go 'a  step  farther  than  the  proper  cMtne- 

tion  to  "be  pat  upon  it.    There  are  some  nic^  fliMihcthMM  fsaislf 

'Lord^  Balgri^  ih  that  case;-^  so  niee,  indeed,  that  I  amf  rcflly  wHakh 

fteifotMw  tbete;  '  'He  does  hot  aaly  tJiitt  to'dh^igned  dtoiaiettisii 

aH'Oitoes  to  be  cbhsid^r^  bs  good ;  but  hese^ms  to  have  eonsiiieis' 

thM -the  party 'don  tein^Ibtedtbd  edknpletion  of  other  deeds,  aadcki 

^ddlcU  dfiistV^ooKstdbred  a«  sigiiedby  the  party,  and  thttAcit 

Was  a  ^distinction  between' li  deed  signM  and  subscrtbedi  as«ilki 

ea&^'of 'Af^^Kih^,  who^dghe^fbte,  tint  ndt  at  the  bottooi  of  "^ 

d^ed ;  but^rgnihg^in  my  opinion,  k  the  apposition  of  thenaiie* 

a'pany  in'th^t  position  and  in  that  Way  which  attests  4t  as 4m  Mk* 

se^iptiob,  Mil  IS  ^alTe  diitCnet  {Voib' it^  inseition  in  the^bedy  of  tk 

ileed* '  It  toay  be  a  rule,  bnt  it  does*  not  apply  here ;  and  I  hs^ 

'v^y  great  besitatiob  in  cottiing^<t6  the  edndasipn  that  this  « to  Jm 

eonsid^rt^das  the. signature  ^f  the  ^ty.'    But'Onoe  «M^rf^^ 

difficulty)  $  do  not  censid^  iSiat'tlife  iMikiMiSi^\MS^ 
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•jB  the  feneml  rales  of  law;  and  I  tUnk  that  if  a  deeAjj^Qt  n»\h  87  ^une  183a 
scribed  was  to  be  considered  as  effectual  as  one  subfcriby^d^  wa  J^^T^^^ 

Baird  ana 

would  be  inflicting  a  deep  breads  in  the  rulea  of  tba  iajw  of  Scot*'  Husband  v. 

land.    Before  concluding,  I  must  say  tbat  the  question  of  iotentiqn  q^^^°^^  ^^^ 

is  also  against  the  claims  of  these  parties.     The  wcesstty  of  «ub-»       — ^ 

fcription  to  a  will  is  a  matter  which  is.  not  only  fw^U'lcDQWi^  to  the  9^^^^  ^ 

«iuiiUiated»  and  js  unlike  the  techpieal  rule^  fbreKaqvple^  tba^  in  a 

jfisptsition  of  heritage,  the  law  requires  the  use  of 'disposUiv>e^  words.; 

hat  this  is  a  point  of  law  which,  indeed^  may  be  .fairlyrstated.asa 

point  of  fact,  as  there  ia  not  one  man  in  a  thousand  who  evier»thin.](s 

of  eaecutiog  a  deed,  but  knows  the  differefieevbelwij^t  oue.thf^.ia 

aignedand  one  that  is  un8igns4;'aQd^^ery  one  knowatbat-m^tilit 

is  signed .itis- not  good;     When,  you  $nd^,;th^aforil,  aMcJi  a  de^c), 

pi  is  .notoriously  knowQ  pnni^  ha  suiwc^^d  to  be,^^i9cljua|i  ^^y^r 

sabacrlbedy  it  'would  be;  fr«8.trating,  inatead  of,  suppor^g  the  Hiten^ 

tion  of  the  granter,-  to  giv^  H  eflEect  ;:{or  this  would,  b^^mi^king  a 

wiliy  which  the  parly  died  oodef  the  belief  of  its.  n^t  b/ejjig.t^Sect^ 

Xhii  deed  appears  to  me  to  be  a«aere  pp^ospectivfi  sipeteb  of  what 

^  party  intended  to  have  ezec«t^  ataome  fulure'time  ;•  and,  there* 

iero^  upon  the  general  rule  of  lay^f  which  juiags  thja.^^o^stiQn  to  tha 

^t,  I  think,  we  shoiild  refuse  tQ  wststai^  tUs  deed<aS)^he»  will  of  tba 

)ate  Mr  Duulop,  :       i   ;      <   .      :  . 

V  Lord  Gillie$*^^l  BgreCf  although:  wiui.matb  diffi<M4ty,,witb  due 

opiaions  which  have  just  been/deliveradi  Wo  have  Ib^  e^ipress  t^i* 

aioa  of  Lord  Stair  on  this  point;  and  9HhoQgh  i^  be  siomewhat.dif- 

ieah  to  reaoncik  it  with  the  decision  in  the. case  of  Gillespiei  yet 

the  authority  of  Lord  Stair  is  quite  express,  apd  ,thera%a  J  thiok 

we  are  bound  to  adhere  to  it     I  most,  bovf?£r9.^jqpire^  my  belief 

that  the  party  did  ia^end  that  this  dac|d  shppld  .be,  his  last/wilty  aod 

I  cannot  doubt  but  tbat  he  believed  thf|t!it  would  he^M  ;,but  ttfon 

me  cMiaot  give  effect  to  it,  as  it  is  not  sohsoriiM  1^  hunw  t  >  lt>haB 

been  stated  by  Lord  FuU^ton  that  sigBiog.and!Subsfffi|>iDg,are  :tha 

tana }.  but  1  oonfesa  I  cannot  avf^lookthe  waigbt»of,ithe  J^i^iflh 

aatboritiiaawbich  bavia  b^en  re&rri^.tQi,  aaJ9  EoglafKlvlbelif^r^it  is 

fMv,  ftbut  if  the  B^oie  af  the  pinr^.  ia  wi^tlfl^  Jn^flf .  ptfftoiiitk^  d^d 

lhatbi.ap9oiaa.W    Jiesides^  ioionotepnsjdar.tkiA^bi^.^^ttffn^ntia 

Mrely  tp  be  viewed  as  a  prospective  sl^Qtob.oCiir^^t  tbn  gnMRIeiipiQail^t 

aftjsvwards  t<l  e^FOfSnte  ashia  wijU. ,  The  begi/^ffig  o(^  ifiin^^^l^t 

arith  tfaatidtia..  (His  Lordship^read the h&gfmmgA^^  tbe idp^um^^J 

Thii  is  not  the  commencemei^  of  a  meife  ak/^tcbi  ibqt  (^If^^y 

inal'adll.     AU  general  sulea  an  Ah  s^kgeot  ^renoir  ^^Jk^in  i^g^ 

ktfid  hf  Aet  of  Parliam^t.    As  thera  afo^qa  Bf^m^^Cff^^MtuBf^ 

Hi^  this,  ease  whicb,take  tt4»uto£.tbetgei)e]cajl  rule,  l.!lhii^fl^|i:ira^ 

the* general  prinqiples  of  lawi  wdpu  the  .afM^qcityiff  jLp^rdiSfBirt 
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Dunlop  and 
Others. 

Opinion  of 
Court. 


97  June  1839.  that  we  cannot  bold  this  deed  to  be  efiectQaL     There  werei] 
ties  in  the  case  of  Gillespie. 

The  Dean  of  FacaUy^  on  the  part  of  the  legatees,  mored  for  tbe 
expenses  out  of  the  fund  in  medio. 

Lord  Mackenzie. — If  we  can  do  that  with  propriety^  I  an  far 
giving  the  expenses  out  of  the  fund  in  medio. 

Lord  Gillies. — I  put  this  case :  Suppose  that  executors  had  bees 
named  in  a  prior  good  and  unexceptionable  deed,  and  then  that  tbii 
incomplete  deed  had  been  executed,  would  not  the  trustees  have 
been  bound  to  have  raised  an  action  of  multiplepoinding  lo  order 
to  ascertain  what  rights  the  parties  had  under  that  second  deed? 
Could  they  have  disregarded  that  deed  ? 

Lord  FuUerton. — In  principle  I  doubt  very  much  whether  we  cu 
give  the  losing  party  his  expenses.  If  a  party  leaves  a  docomeot 
which  the  Court  decide  is  no  deed,  it  is  hard  to  say,  that,  from  tke 
drcumstance  of  his  legal  executors  being  drawn  into  a  hiw  soil^ 
that  his  succession  is  to  be  liable  in  the  expenses  of  any  such  elm 
The  Court  have  held  that  this  is  not  a  deed,  and  no  better  tha  i 
piece  of  waste  paper  found  in  tbe  drawer  of  the  deceased,  and  there 
appears  to  me  to  be  no  principle  on  which  we  can  give  the  uosiw- 
eessful  claimants  their  expenses  out  of  the  fund  in  medio. 


The  question  of  expenses  was  advised  of  this  date,  (27th  Jooe 
1839.) 

Lord  GiUies^^^l  think  tbe  legatees  are  entitled  to  their  expemei 
out  of  the  common  fund.  The  deceased  has  himself  bro^htos 
this  discussion  by  leaving  such  a  deed  behind  him.  - 1  cannot,  hot- 
ever,  agree  with  the  Lord  Ordinary  in  thinking  that  this  was  a  nere 
memorandum,  for  it  begins  with  the  most  solemn  words  of  a  deed 
of  settlement,  executed  in  the  view  of  death. 

Lord  Mackenzie. — I  am  of  the  same  opinion.  No  doubt  the  ex- 
penses will  fall  on  the  successful  party ;  but  I  think,  in  justice,  tbt 
this  should  be  the  case.  The  deceased  left  a  document,  which  ve 
have  held  not  to  be  a  good  will.  The  matter  was  doubtful  to  the 
claimants,  and  the  raisers  should  not  grudge  paying  the  expense! 
out  of  the  fund  in  medio.  There  appears  to  me  to  be  no  iDJusOce 
in  this. 

Lord  President — I  am  of  the  same  opinion.  Besides,  the  soeeefl- 
ful  party  is  just  the  representative  of  the  person  who  left  this  is* 
perfect  deed. 

LiOrd  Fvllerton* — I  confess  I  am  of  a  different  opinion,  becasie 
I  can  find  no  principle  for  this.  It  is  certainly  carrying  the  priiMi* 
pie  on  which  expenses  are  found  due  as  £ar  as  possible,  by  subject- 
ing the  successful  party  in  them,. 
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Lffrd  Gifli>#.— It  isf  just  making  the  party  who  left  this  invalid  27  June  !«« 
deed  pay  for  it.  b  rd    h 

Lord  Futtertan. — I  do  not  doubt  but  that  it  is  within  your  Lord-  Husband  ». 
ships'  power  to  award  them ;  but  I  only  say,  it  is  going  as  far,  if  not  Dunlop  and 
&itber,  than  this  principle  has  ever  yet  been  carried,  and  I  know       ^^' 
no  authority  for  it. 

Lord  Mackenzie. — It  is  certainly  going  very  far. 

The  Court  accordingly  adhered,  except  as  to  expenses,  and  found  Judgment, 
the  claimants,  James  Dunlop  and  others,  entitled  to  the  expense* 
incurred  by  them  in  this  process  out  of  the  fund  in  medio. 

Lord  Ordinary,  Coddnam.  Act.  D.  McNeill,  Whigham.  Alt  Dean  qfFae. 

(Hope,)  Tt^hr,  Davidions  jr  Syme,  W.  S.  and  Andrew  Howden^  W.  S. 


Agents.        N.  Clerk. 


C.  G.  R. 


SECOND  DIVISION. 
No.  CL.  27(A  Jtme  1839.    < 

DANIEL  MACLEOD 

against 

MATTHEW  HOWDEN  and  Others. 

Partnership.— Cash-Credit.— ^Ttoojo^r^oiu  having  entered  intd 
a  contract  to  carry  on  a  joint  trade  as  pawnbrokers,  one  of  thetd 
being  to  act  as  manager,  and  authorised  to  sign  all  bonds,  bills  or 
obligations  relating  to  the  btisiness  by  his  own  name,  ^  Daniel 
*  Mwmro,*  which  was  declared  to  be  the  company  firm, — drcum^ 
stances  in  which  the  Cottrtfound,  that  a  cash-credit  bond,  subscri^ 
bed  by  Munro,  and  bearing  to  be  granted  by  *  Daniel  Munro,  patonA 
^  broker  in  Edinburgh,*  though  the  credit  was  to  be  kept  *  in  name 
^  of  me,  the  said  Daniel  Munro,*  was  a  transaction  from  which 
the  company  and  the  other  partner,  (whose  connection  therewith 
was  not  known  at  the  time,)  were  bound  to  relieve  the  cautioners. 

On  15th  NoYcmber  1833,  Howden  and  the  late  Daniel  Munro  NarraiiTt. 
entered  into  a  contract  to  carry  on  a  joint  trade  and  business  as 
pawnbrokers  in  Edinburgh,  under  the  firm  of  Daniel  Munro,  for 
fire  years  and  a  half,  from  Martinmas  1833.  It  was  stipulated  that 
Howden,  <  who  is  well  versed  in  the  business,  shall  give  such  as- 
^  sbtance  as  he  can,  with  convenience  to  himself,  in  the  manage- 
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^^'v'*''    *  {mvRer  to  coatiaae  bit  butiD€>»  #{4ippBriieri  im<fe»ti#ri<$iie^  tp4^ 

Oihera.         1h«  nTfaoto  tm^Bai  atteoiion  toJlk%  j»i»» upmytnaftiwi MHipiqni^ 
NaT^v*.     ,  no  Mparate  trade*    *  All  boft<l%tbiU%.cq<(tiaitfciiiieti|ptiiiMiiilto 

<  writings  ralattng  to  aaid  trade  or  bn^06Bi^  wer%  ta  be  A^eaaa^ 

<  given  nnder  the  foresaid  firmef  Daaiel  &6Hiffe.\  .l^ilOifipito^««| 
to  be  L.9(K)a,  of  whiek  Howden  waato'advwoq^Jliiiiaifcfrthutl^i 
whieh  he  was  to  reeeire  10  per  oeiit«  for  the  ii^y^ai^  aaA*M  fM 
cent,  for  Ibe  rentaining four  yearaaodaM^  ^oytoflh^ftilti'ii 

<  readiest  profits  of  the  said  basiaessi'  90  Ua  ebaro  tihaieQ&<t..Tb 
business  was  to  be  <  carried  on  in  tbe  fvontiiaiise.in  Dii:ksqa'«49f^ 

<  High  Street,  belonging  to  tbe  said  Matthew.  HiHiCilfi^y^^oAjiriMir 
*  he  has  for  a  great  length  of  time  oanried  an  tbc^li||•J>lllS|lSS|»^lke 
copartnery  paying  <  him  rent  at  the  rate  of  L.80  storljmgv*  hii^m 
of  the  death  of  either  of  the  parties,,  his  execatorswere^  taksibissr 
fit  from,  and  become  bound  under  the;.eoatmct:  darii»gylbe,>e>it>'i 
ing  period*  By  an  additi<Hi  to  t&e  contract,  Maw^E  aflCKawll 
agreed  to  advance  a  further  sum  of  L.1000,  for  which  bOiWisloiia 
paid  at  the  same  rate  yearly,  out  of  the  profits,  as  for  hu  psid-op 

Capkah  .  •'.  »  5:ni,. ,'  ^'% 

On  18th  August  1834,  Maeleod  subscribed  a  iNrnd^teva^NiAp^ 
credit,  setting  forth,  that  <  we,  Daniel  Maano,  paWD^ate^fiigk 
Street,  Edinburgh,  Daniel  Madeod,  eagrareE,  reskHag  «(^pf^' 
near  Portobello,  and  David  Kirk^  baker  at  Widk»  i*.tbe<ssiii^ 
of  Caithness,  considering  that  tlie  direetors  of.  the*  biitkinf •eM' 
pany  established  ia  Ediaborgh,  mider  tbe  titia  «li  the.Mitel^ 
Bank  of  Scotkmd,  have  agreed  to  allow  aaer(rdi^JHfHi»«  sMMiK 
aeeoont  to  be  kept  In  aame  of  an,  the  said  Daaiel^Maili%iiit# 
books  of  the  said  bank,  at  ita  office  in  Edtab^igh^  or  pawshalisf 
office  or  offices  of  the  said  bank  aa  the  direetoBS  llMifiwsf  suf'M' 
time  to  time  appoint,  to  the  extent  0thA9A  atesiiag^  apsa^iif 
granting  these  presents :'  tiMrefore  the  said  sa^eiat  jftunim  b»<*^ 
themselves  to  repay  to  the  bank  whatoveraopm  a[i%hi  lie  adsssstf 
to  « the  said  Daaiel  Mu&ro,'  with  the  Jegd.  ioteieas  ^ssesf  M 
time  of  advanoe.    At  this  time  Maciead  wasigansaKt  o(  ChafH^ 
nership  beiween. Monro  and  Howden^    He  admiKad  thai  JbaasdT' 
stood  that  Munro  was  carrying  on  bosiBess  as  a  pawnkfhsrlr 
hia  own  behoof;  but  he  averted  that  botk  be  aisd  the  btaktofc^ 
to  this  business  as  thai  in  vhiah  the  easb*-aceaiwft.aMia^hf.eiifkf 
edf  and  out  of  the  proceeds  of  whiohf  apy  -afdyanf^w  saada  la  Ih*^ 
were  to  be  repaid. 

Monro  died  ia  June  183C,  having  ^ksMm^eptiha^ fall asMtfl^ 
the  eash-eredit.    This  ww  do«ie  befom  Ibe  e^i^  laa^iMi^ 
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graemifjr  ^i  L.10  at  a  luae*    Tba  pawDbroking  basioess  was  ear-  87 JiiM  1939. 
fM  M  by  Us  YridcHT*  as  hk  ezecatris,  till  April  1887,  when  sbe    ^"^^v"*-^ 
wm  ssquestniled.    Ho#den  then  ebuaied  and  receired,  under  the  f]^^  ][^ 
softtrtety  his  share  of  dM  eompany  funds ;  and  Macleod  having  been  Oiberi. 
distressed  by  the  bank  for  the  sum  in  the  bond,  (the  whole  of  which  ^^^^^ 
he  was  ultimately  obliged  to  pay  up,  in  conseqnenoe  of  the  insoK 
?eney  of  the  other  eautioner,)  raised  the  present  action  of  relief 
igainst  the  company,  and  Howden,  as  the  surviving  partner,  and 
Mrs  Monro,  as  representing  her  husband.    The  summons  narrated 
the  contract  of  copartnery  between  Howden  and  Monro,  and  *  that 

*  the  pursuer  was  induced  by  the  said  Daniel  Monro  to  become  one 

*  of  the  cautioners  for  a  cash-credit  with  the  National  Bank  of  Scot- 
^  fauMi  to  the  amount  of  L.400,  to  be  kept  in  the  name  of  the  firm 

*  of  the  said  company,  viz.  in  the  name  of  <  Daniel  Monro,  pawn- 
'*  broker.  High  Street,  Edinburgh/'  and  concluded  for  relief  of  the 
hood  to  the  bank,  or  for  payment  of  L.500,  that  the  pursuer  him* 
self  might  extinguish  the  debt.  In  consequence  of  a  preliminary  ' 
objection,  the  trustee  on  Mrs  Monro's  estate  was  afterwards  sisted 
as  a  defender* 

The  Lord  Ordinary  (I6th  December  18S7)  pronounced  the  fol^ 
lowing  interloontor,  with  the  annexed  note : 
*  Tho'Lord  Ordinary  hating  heard  the  counsel  for  the  parties  on  Lord  Ordi. 

*  the  dosed  record,  productions  and  whole  process,  In  respect  it  is  i^^^^^" 
^proved,  under  the  band  of  the'pursuer,  (and  is  now  judicially  ad* 

*  Bitted,)  that  the  time  when  he  signed  the  bond  to  the  bank  for 
^aad  with  *  Daniel  Monro,  pawnbroker  in  Edinburgh/  he  believed 

*  diat  ho  was  binding  himself  as  cautioner  for  that  individual  only, 
'-and  not  for  any  company  carrying  on  business  under  that  firm ; 

*  and  farther,  in  respect  that  it  is  not  offered  to  be  proved,  and  is 
^'BOt  even  distinctly  averredi  that  any  of  the  sums  drawn  out  by 
^  Monro,  on  the  credit  of  that  bond,  were  employed  in  the  business 
^  of  the  company,  or  in  any  way  in  rem  versnm  of  that  concern ; 
*aad  also,  that  there  was  nothing  in  the  nature  of  the  supplies  so 
<  fomislied  by.  the  bank  which  can  raise  a  legal  presumption  that 

*  either  they  or  |he  cautioners  (who  are  now  entitled  to  plead  in 
^  their  right)  must  have  believed  that  the  said  supplies  were  to.  be 

*  employed  in  the  pawnbroking  business,  and  consequently  relied 

*  on  the  eredit  of  that  business  in  making  the  advance,  sustains  the 
^  defences,  assoilzies  the  defenders,  and  decerns ;  reserving  to  the 
^pursuer  to  claim  as  a  personal  creditor  of  the  said  Daniel  Monro 

'  upon  the  sequestrated  estate,  or  otherwise ;  finds  the  defenders         ^ 

*  entitied  to  expenses,  allows  an  account  to  be  given  in,  and  remit* 
^'the  somne,  when  lodged,  to  the  Auditor,  for  his  taxation  and  report/* 

VOL.  XIV,  4  c 


li'«b  Ifl^fatf'ij^tffK^ri'J^'  Ill^^ki«rui»  QtofistifKM  Midi  a^^fidbtUl^iillil 
'^ft*^  «§(4  tll«^'8»>^tiyie8yB  Ii>«p{»edif  ^laifa^ctM  i^dViytif^ 

«  If  bridle-bits  are  ^^li^  tw^^  lla<flMib|Afidif^  •iKlii^i^ii 

<  saddler  or  shoemaker,  the  furnishers  are  eDtiUed  to  say  tkit 

<  they  reckoned  upon   their  being  used  in  thJ^Ap|h|^d»fc^»rifci 

<i£me^»lif«f  <Mla^ol0^e%t«Mttf  tlJMlP^ltf 

<l{^^H7fi&kAit%^aifid§ifQ9^%tl^itf|iii«M)  dfidlotli^iiMiifefWIik^ 

ifo^^aiA]fS^'«hk«|iWlil>«(MfiM1^<«k^^  iM^ 

« Aa}Pd^  dttN^I^^"^^^  o^  birjj/9  ;)oa  isjob  ^jilidiiil  ilaui^  c°ii2  '^"^^ 

Pursuer^s        ticUtimifiiih  luiild)aeiiilliiifr  qfifitaipLMisdUi  #idbQin|MDj9)*i^ 

^  jaSiviaxaipkiaAmtm  ^rnkt,  vvrid^wfasqdffeMnigdl^faivftJMtefbUsi 
fwpri<K|hBRid^bts  i  iMd(pbHgati«aa3flf lAlwiaeeiiipaiiyy  ^ufHy  w>h>*i' 
o$leMiUe>pai;Mers^  V  JBitf}ab«anifliiikb(ao;di&iBfi^U 
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f)riQ*ifd4  4totiitwP>l»mm«  i«r#^.ta  oiiry  on  a  joint  w  June  issa 

<lii9tt«9M)<tWdlMiMf(i'fim!i4»9ifmotK  the  fi^  pfi^^jopaoy  «8if  H«,nto»Md 
4b'A«Atb99ii{  pm^^kibiy  ij^^ti^ed  t9  tk#  pmUie  by  the  «8q  af  Otben^ 
*»{<vJk»fFf«w»pwiy  ^«n*    Tbufe  w  H,bw  twned  <wt  tb^  tbu  firai  ?„„«,•• 
of  <  Daniel  Manro,  pawnbroker/  ibous^'^Q^osed^at  tbe  time  of  Pleu. 
^9mg  iH^ ^fimhtWlikiW>9^  t0  W tb^  cf  aaipdmdoal  trader,  m» 
hnJ^fflikyi^^idi9^^^c^  Md  M^tbe.rlHKa90r'i(^rpo8e4  bii 

liw%iiiry£Wgil8em9AMii;^  4ri^.w^]tbe.busniec^  car* 

«M,fitIl^iit^$  b^Jd  «9^(kid.lP  f^TagmosI  the^QOQHpupy.fmdvi  and 
iiifhi^^UnMsta}^  iriiefrr^^wa^h^  P« J)«i«)i«M  bi|ve 

kfM  MtglbBtfi$imiW^9»(k\MA^^h^  ;99d  agiM  Ike  fimcls' 

iitllfc|»ilw6i»aft  ffttob^Jig  datwl«b|y)4«raiAd{QBftJ|i»d  itjb^ieMnity  bit 

VKihM$9i^  RiUpphi Ji{%lb  ><7i|ii.i  1801^^ ;8<ir)#f»,24ftbt  M9](  f 79U 
^dftefMNtiwlnifl/ight  ip/AIm^  itrifW^ai  ^Ke^^ibJp  i^lftlm  .«gl^  tbe 
^dlbrj^  ^%iM9ipkpyirtlfi4iitbttilp4rMier^  wb^lJler ^Mlliff^  applied 
(li«itn0tP<^)bdr%#ii4hmllAi^l^kTft«  tbretibmH^eofrnif  ^  p^ftnml^ip 
<*MH4(Qe«M>tl.  Af  ilkiMi9d(<Ktbeili^  Ulkiim^lTfiHiMofi^MbiW  i 

iBdJ  Visa  o)   hohitno   o*/j   *>"jJ-:  riu>   •-.  (i    ,v  Ji..i').  •'-    -.,    i  .'[.,'..« 

9dU  Jk«rt^  «(b«iMkt»fnfJb9ii()fai;ai^<^tffiWMty:^  h^*'* 

i«0o  iJiMo^iii^bi^iiftmeid^fp^app^^r^w 
^i8«qwkl^ipAio|ei»l|swt0^fi  t)^buii»%l9itf  ^ivwpaayii  i^d 

ten  #f  ^  jenqspftBOBKirip  4kfii(^4im^fif^mi^.^^i^m^tj^^^^ 
<id«B^irUVibf ')hbidii^ORjtbe  f9lbfffifiprtl]9r%;iii9[,yiqy tgiif^^on  ififk 

^dNi)99i6ipdifiifMhhii)gp  s4^p99if  tP^tbe^im^ciS  W  f^i^^iy's  bp^ 

the  firm,  such  liability  does  not  extend  to  transaeiiHMiP,  <HpA  of.ttte 

^im9i^^r^-9i7  \miiyMt  Goii^  ^i  £4^ t^h.  V^ii^i  JW7, 

Gfyn  and  JameMOvfs  Cans  in  Bankruptcy^  toL  ii.  p.  206 ;  Doncan  v. 
Loirodef  and  Bateman,  Campbelts  ReporU^  yo|V'fit)^|V^^'T-tt  a 
bHi*%WfaalQ;Mit  diiwtf  el^prsAiV  «Utk4»^^ 
rtomi^»iMa,giMwgfAegbtidbte«iUrpm^iit  alhr  ufiefom-eqt^«g 
iBUBiivcli>4avadgkgaaM«iy>pmrtieabb»rBr  jdno^piadBoUrtltime'  to; 
\imt  tifiippy  8f  (tor^exinbitetattebBBildqpbi»riid€UiiBip4lBoif ' 
Ifrlmaiiitbvy^tnniabt^;  naod^itfa^reMarist^ '  tberefope,'  -^no  ^foaiid 

4  c2  A 

I 


1 


MKO  MD&ZiBiaif£  VrnWOE  IdJlfifL 

K^Sindbnifrfi  ^ticoD^eiinabioli  Wii^(k«4y^tik%  heati»HkHnam 

vfitkB  i(am|nny'«  fin,  «lnl)  lltii»ibdiogoo«tth%a«hci'yfcj(il8W%l»^ 

add  t(b«lMeiqiu],xi^i>(i)Mid  Afuflil«,MiAUfc  WfWlbit&i^lMfc'tilA^tf 
tini  kMKfl(lt<ll)ck«4lotfei«l€M*  b««  Hl»o<lt^pfli?^,i!|iHg'Bte^»tftti 

#iqpiiJfiidbiuiai^»|)onp^dRwd*(yi»WMedtW'tiiM9(A(^  iJ^if^Ui 

iEdMvrayetbq  |»t|it(«B^in8  Mshl»-«klMk  ilPdMAbQHie^^rttft'tt^tai 
«imf<conbaM|pd  idri^^My^flP^im^  Ev^ii^&Sitmt^m^^ff^ 

io  Jd«KtMunta)tl&ibtfl«QfddptMr  ^oilH^^iAm  «hia«<Mflli^ 

inoteoM!  ofliUsothfawnniliM  m>  Uk«>^(ilMtto»»°»lilch-K<4KUF>9Mfil 

dMErd<Miinni,  oil  beiitraflte  MdividaiU]^  ^bMmfi^  W^%lNf> 
presentative  character.  .TJiUieq  «  gniod  nabv/oll  lo  lo  ,'{nRqoiv-'i 
-ofi  no  h'jiiiimmb  sd  Jonnso  aoUoa  odl  JuifJ  jSioiioiaili  .^nibloU 

lwW(Hn<wdK  [dai«!CXivd»(l>i«a(II«><«f!iMiqF)I«3»'i^  "i  oiiii  ^lU  bii'-^ 
;•.!]  to  i-toiii'ii'i  oib  iii  «!iioi)i;viildo  10  sbiiod  ,eliid  Ila  e9<noilJuS'" 
L-ii/AtadwBihjfiiiUnda-wjiq  aid  ,nn3  indi  yd  hsngi.!  ad  oj  i('i£<l"^'' 
Opinion  of  ,H..tZJnU  4fus<M»<i::%rAiu,tUeblhi»^  «aAP  #nriftft4i^1iM<<Jiif'lii 
ftlieublihi«t8lofid«%tfl^t  ]tUdl|h«<^>ittt«Ultba(nlte>«iMlfliIlb%Wl'^ 
iuffibiukt  ]»l«rlRMirt8tliq>  imhlMl'lP%Mito«ioiff^>lMd>tilifl  aft«u46t 

•mudiat  gvbuitddJ  ihUifBtmidygMtiia  alMti^riiGtedl^skHMiM 
4ki«fa^faiide«ipirat»]n^!«ildoi«);«ter(«Mlii^db^^  k^  ^ 

^midKtb  k[il<fi  tidbltll«i«aiiiiMii^WiM>4(tM4tf  iiiipVrfeiidf  Mii^ 
aKtausBoladi  thfa  oyasiiiiHndii  JlilviiM^  Utik^'ieff  iffSt^ 
ittiiwo  np,  Md.iti^ihifiie«irtdlMliMRd«p(«i4taMyqllk«j^Mi^^ 
wbichthe  pnratterfiwrtB  Mtl-Jtllakmiiib  tB}itiiibffA'\flk»t«i»*<if': 
p«ny  and  Mr  Howd^m  •■  If  Jt  hnU  belM»i0|il]fiftUI««il,-llMtlK|<«^ 


L'uuru 


i*Ml*¥igJli»(«rt^  we  ^^ba»f>offi*nito8JiBastiihM^I(hiilbj|^  '***V^" 

l|^tl%rf»f^»»lJQJto  vAI*l»l^rfl)i»ppdaffcT*iifc$lRptidIly.lb  refb0f  Court,  ..buii 
l*%(MHriJw*^'ww  4l«M,\Aout*  ftf  «fc«liiTii»iy,fenp*Q«Wbj  hk 

l!Wtof||p,ucffh«l  Vft#»«ei!^  ^|»f}biiiimm]Wq^(Mtied^onHb4ti||mfo 

,%fl^9  M^ioiMidfliJ^M  |MUI(k)l}tofilk$jibfijd'^teisp3bb  fiantet 
$r»#%W4i^^ilWdAMlbQf(  miVl^tUeM  8iiBwt)ftIw{  prirs^orratetfii 

this  is  a  clumsy  way  of  stating  the  matter ;  bull(^fiU:]itxiil6«t^\ftbfl|^ 
hn^^mif^fiiitS  §«Ili%*%fc4ioli  «hi4bf)E>aoitli'MffofO[M8e«»li§  of 

^.^9^BW^uhU^mMioiihAhw^vii  kt  i^tfrnndiiffoMtBe  umiihIoiis 
#|th#dPHMPff!Hf^lir^6»Hni^^^  mm 

i^ivd  srtHil^  UmMM]ftha||hej»€mibrJbAmdfi»ra 
imfc/<i&fi)«»i€l^MtfO»  wii#^9)ltoS'd^  QaoipanjOBii  ran- 

V^fi^im  KhiSgliM  ttiP  ^teoHiQlbM  ^tevkl;l»tl  lie  ^kmfld^&Ab 
eompany,  or  of  Howden  being  a  partner,      .loiocisdo  9viJfi)n9g9iq 
Holding,  therefore,  that  the  action  cannot  be  dismissed  on  ac- 
l9p(l<4i^i6^i^^$M9SVQ^^  nmv  •AeMlrlUrUie 

while  the  firm  in  th^^gif ti^p$ii^94^1i»l)ffid4iM^9iX)taih)  Vtmti^'akfA 
it  authorises  all  billsi  bonds  or  obligations  in  the  business  of  the 
eompany  to  be  signed  by  that  firm,  the  pawnbrokii^rtinibAsft/Was 
Wliy»bfrtd»>4ttbJ*ftft6rj»r  one©  ii&nflb(lM4rJA'.A'3Mi«ievsVbiriitoo     '^^  ' ; ;;; 

|rMwf9k  ]^%mbi^!^\igtAa^d!i^/mnkhfii  (jpitelMml^hsd:  iMdffink 
p|(ltolmm(#%|i^6e|(te^  ntubtflaiAosk 

B9i^^M9^\l9»]ibi9arttst^  ^oiexhecM^Ueillt  thblii^  fmbinir 
4M)  J^^  4b9llg^lWfMlAi^^b<taift«ac^oUisvits}u^^ 
l(Mfftff^llJJI«qlrt^t>isrAfli>QlftioiftA^  lbd>LM[|l 

^iiW99b  ^4r^9iA4!k^i  j«^itiilhll;ircaM8tuiMap  «bb  tt»bi»asJeni. 
M(lf^AM^^4lo^Hlilfr(M)lhieiMidlfkW  tqit  ovAlfo 

im>f>9lll  ^Af!9^iltiqtln|^U09  ADtoiidlicltlfeMmiHiflnnqeAdb  pakw- 
iHp|&€Mrlf  9i*lie.fiMai«M^aibofldbd  Slidwi  V  theiUnbUd^iiaiagitmat 
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H^Jd^  lid.  ^**«^  i  f  Ppreb^iul  (bfti  IfiM^  miKbt  w^  ^tlitiyiI«}iigijrcUBS|M 
Oihen.       . '  ^t^Miii^84si^bf jr;jwei!«/3|||JAM4o:haiif  dRfd<U«bd|ifBbjdrgedii|fidl4h«e 
o^i^Qof     ^r  wboiA4t;W<MMiMml^aNt  >iIiMttia»^Jto9aitiuiiidiiiBiiiritli1ittlii« 
Court.  18  Kpy  d)ffar&qe&^^tslreto.sdlel^ankltedili^cp^^      ^hebiUgB- 

ttpa  and;  til^  fdiiiJto  tuf  l«eli^>are  ocb-eq«al9qan4  tiijcaft  UKiq^RiaM 
grounds  4H^  :irhipk.il^<f:.i;(iiiU  unfair  jtoiiUtetl'^^  floiMon^ 

cff€dil9.on,iM)  ipdiyidnal  oame^  let  ennrlieiKiieritaUDplropesljDw^vtt 
in  security,  which  tbe)r«B^  iDt^kingtto^iiisqpvlieretaihadaeKikiBB* 
Tied  on,  and  (jbe  |mtly''i«'tb^gti«iiflfbtii6/]b4MiA^0^ 
Ibe  bAol^are  i^niitMtoiiwktMiik  i(Thmnri^(obl^|Htti^iifite  Ub^ 
tb^t.iprhen  it  ja.  discovered. tta^sofch  ft|)airtf^'i8fdbp«itiiibff  ^i^MO^ 
paqy^  ^i^titled  io  sign,  the  4Miiidr.wilhr Ji^^ikei^  iii^iik|  wmfthedmid 
the  Gopipaiiy,  when  .that  dfecQirerjr  it ^ttiide^ljBWeflAayebeid^iM^ 
egfuoat  tbe-cwpaDy-   .    •  ^  :•  c  ••i<tt,  a.-^f^  joii  ovuii  I  ^j-: 

If  I  am  TXgfU  in  theae.viems^^  i«i|bei*6)i|n^<diiagi*)  peoB^aiV  eidtf 
IB  tbe  niitare  of  thie  business,' ^r  id*  )tiie  ciitaii^lanteBlin^adddillt 
cash^eredifi  was  gtaated,  thatefmdklingliiiliijdd»£roHi«a»wdiiB^ 
case?  Tbene,  ako,  I  c^ntiotjigre^  .wkketbeididnbOrdhiiDyr^ 
seena  to  think,  that  eitbec.a8  ta>fairQiBhiiig«^thn7:}iiiattbs[aiiD#iift 
be  suited  to  the  pacttcularkind  o£  kusiacqsnHrcied  mi^i  aaimfbdhaf^ 
and  bills,  thut  the  money  mustrhave 'beeai:dppUeiLa»ftU'jeidcsHb 

in  short,  traced  into.its  co&rs,;befdtejre£c£ina:W'clBiDaEe4iC^ 
it.    I  cannot  agree  to  this  propositidn^  ifhkhiiMs'diveBtijriiiQiliilisil 
by  a  decision  of  the  Courts  <»i  .14th:  Jiine.lA66^I)iew«B  u^iMUkt'ai' 
otheca.    That  was  a.suepeysion  of  a  ch«ffge>du  iofatthf  igofadi^r^ 
nmnaging  partner  of  a  company  •  with  -A^vJtoi^aBifff&aa^iorJam^ 
Karnes,  as  Ordinary,  found, .'  that»  by  the  contiiaol  bttm^tgti^ 
^  no  power  was  given  to  tlie  managing  partneir ito IKonrasn itai^'i 
f  but  only  to  buy  and  sell/  and  that,  thereforey  theffeBpondeBtB^ve* 
not  liable  for  the  bill,     But  the  Court  altered  this. |iidgnffii1^'^a>' 
found  the  letters  orderly  proceeded ;  and  that  tbeiqfk  4fae  onaskjr 
was  not  traced  to  the  company,  and  notwt^tanding'what  wm  ilidsd 
in  the  interlocutor  of  Lord  Kames,  yet,  as  tfaeieDmpany^As^ap- 
pointed  a  managing  partner,  the  par^  who  had  eontnetWU»fi* 
witk  him  was  entitled  to  go  against  ali  the  parsoan."'!  ^mv  ^ 
Munro  was.  authorised  to  sign  bonds,  biUsandobligatidaSyflodoA 
for  the  business  of  the  company ;  but  though  the  money  nayfa*^ 
been  misapplied,  according  to  the  principle  of  that  case^  ih^ff^ 
adrancing  it  is  entitled  to  claim  relief  against  the  company.  Iai»^ 
at  all  moved  by  the  circumstance  of  this  being  a  furnishinf  of  waef. 
The  Lord  Ordinary  has  adopted  the  notion,  that  money  mtf  bo(  *< 


h»tt^iiHtAetlin^>«pediJ^JttltdeloMid:>  loiktd^iitPtsrtrigntii^flfirfaqld    ^^^'V?*'' 
fliiitMii|ilaibitI|pipaBiibi%  i;^  Id^  >»Miibtodtefy>y qlStil^J^iMiJi  ^^»^ 

flntoiit{f«^clnmbioixltiii>>«EA^i]ninik  inPslMHiMMy/ift^dltgyeitd  Opl^w*^ 
•a^iMUeiide  o£ikiBim(e^iixrtioili;<iJcy>lbaOi»itf ^dstPfttfl^^  ftM  ll  Court,  •^i"''^ 
onaai^ittd  AooiUb  {iiuppieffiifciie trad^ikndtif  cfeiftla  Wiid  tMf  ilihi^ 

irfvt)|ft[o;itaaqo  ijcdii  iid»  (bo  J  |lvindpfe<QtfCite^' fU  4^^^ 

Jiarid  *0ntiiaiqr^^>lthDB|fbiatiidie  4t«B/(tiliioJS>db>4tt»  liAjf(iii^^i( 
teosABy  ailibJBtidbaerttllNaikSi  ii Ji9^M4IiAfi|i«^iddiilAJied^i]«it^Ay 

and  I  liave  not  been  able  to  get  rid  of  my  origiHttil^rt^^lir^  ^^ffiSg; 
4faBe  jMJietffii]  (it^idlo|riparfadllf  okfiiafl 'tk^^iiipp^^^iHgnlfii^^i^  to 
akd^ithatnifaBDiiMkilNMbia  'j|^irigbt^toi^«{^ikl%MlMP»A^ 
iMratenra  AhBfoiimirit  df  id^tcMl^ofedl^llb  J)plit«l(iti««WiM 
<bbni,^miihd)td)daItlss[^aiM^  ixeqmitfeiiofe  [Josrfliik^y-tfiatli/h^iPttfe 
<bukoiiaycbttEBno^taet;pi^[«silt¥^^  iJlpi^lo^Ild^I^uMldftitM 

lippnifaanaioiD  tjmt  hhajtmrnfmrnfidtkiiouhdi^iudiif^  ^»iii^(MI§lir 
MiObMMUdaiaiy^Uq^baiieaibiMtfdr^       tS^oaftltPlIiBJftlind^Mbbw^ 

ifbvMlj^tf^teHwhiehvbefw  e6fiQ)l||i^obO§%ilbrelt 

iUlc^€bbdi4(ipdHL<oi  Abe>^psd'.»  r.  Ip  WJiMp^Oittiad^  llcMbfii  u»^4iM 
ipeition^inilw^jriiQsaetfa  tfae/^Q|«a^fnuiidftr'iCDi*iMll|itj^ii(WibeL 
MMbg:<^dd fo/iiimB  oWh^ ri^^ th^>«ir^«Wtaftitetf^Mhii'^^ 
J^iawdenFanduMoliDOffiii^  i^io^Kropftrtd^i^l  ttFk^^niMlIel^<MMr6 

Mmbd  «rte  Ibiw'iindetf 'aiii'obl]^atiw><o<|i4V^^  LiM0<t(pih4'^W^ 
imvi  imt  imi^iimbuJtoibijf  n/i  lhiiii9N0ltegedJB»#  fiDi^^Mtfddttf^K 
^•iii^(«?^»ff«<tliiaitloatiQlt4M^wiiB>ehiht^  l^  ^^iuB^ 

abSh»iUM$f«iidioliligdttoha  ]^kttivQBltQii)te^e9il^0ifr''^^  teAi'dfd 
SMii  piMlbdae'Uin  <Bqm)digMkig.otbffirs(i^ 

iBbbkran ^attdixliHduBbntratiic^^ondl'^btt'lttewit^l^^  ;^miH^ 
Abfie^fMgr^bingdttftbdif^ttedtid^  Ate 

fft^dntiggiriiMilMhldda^U^  «dE4|HiiMbMk^4d  SdltiG^uygk? 

^dbiQ  I.tiMi|«IOQdlt]lMb^|ii^  bbiigation 

JjbirittgMkiiiwtMimtd  ttmbbabeVtitthbiuive^Baed  agood  dbngadon 
iigliiQs|*.lhe  fioodpaoy)  wbetber  contmcted  for  the  company  or  for 


1 


IDMf  DEBCSH^HS  Oe  THB0  3  NdQd&frV 

sr  JoMe  Masr«  liUidbm  )f)erMuil;tdBpcaiit8«  .Mf^moaibtaiiirteiidiitliiillii  t»tj;«fs 

ou^         «IUv>tfaat  kl4M  ftf'ltbe  bf ilMftti«fhfiitfeMU}iBh;iiafiia»^tf Vom 

bcBiiJBMJpigjAi'ifchtriODefiibdi^iMife^iuffrf^ 

oongaii^  itoiftl^/dMi'feOTfc  ,jwaeii>tey>aaitfMdid^gfcliq>jiiMt]lMpiE 

con«i«g)!»iood<»{tojbftyrffalWid(frdni^^ 

]9)le^)retatk)i  irt  IkUdtQ^ilmtfigkn  ^  {iftttiteid  tkmtoM  lkbmiA<it{ 
oiber:  .7B«tH4il9ii^ig»lioidlicito  im^bAm^dMnifiakyamiMtA 
(KOrteofe  cAo  }i&ili9tlh^^ltelilfa»/:4redi|ham  t^M«qfkB|«it4*0fiMdU 

IdcapMt^4iw.«p«vllr  ta(tbMi:^iiaaieiU^hi6*UsttVBdi»fl4Mi«ti 
to  the  bank  stood  oa(lhfaT<rtfciiii>tiifgioandithenig^t»ofe^  Iwilr 

sister,  as  tending  to  the  conclusion  I  have^fl^ntai  siilcte  ibe^dHhi 
0cedt1kis4|ff km  jtf iiil<^ip9  fHrg^a|»Di|Piamldl  iiy-lv^nlBBi/i.  bKtt 

Miuir»(b9ii  bet  tiute  btAiuS«giito)tiiQ8SoiilBnli|  mU  hlidiMiba^Mii 
obligttilott  yumdetT'jLi  ulfai  is  9  iriiripiin|iiiiliiMlitrfH|iihininiiia»^flib^ 
m^Ttllft  iiN0»la9dJligiQfoMQ,ilcafaB»A<DtiiiB.  .Sfara^dtoklf^tlii 
lelteirwrbfmiJPTthMiibDeotadlefd^^^biC^oi^^ 
h-iaw«.  |lt)<afit«8acmM)«ir|^inriKblDdUs«fiaHi^  Hmte 

vBSi  ill  >paitbep  [d&^»  ytt«riA^iUa^i;btaftMsd  d^iikni^ 
reipoonMiWlyiM^  /mass  flglte  fanronwwy  j  fdHch  isil^lHiliycpiMb^ttiK 
tbib(Aotio0oitnbrraBhf)iiigi^risft)Ufa»n  i^MiBdUeiilBtlifaigossi«b9<JK 
ffdakirof  MtoWtf ian^if  awby  if  aa^gitifiaqpwrtMto 
#id^thftlfb^i)biQk0ifn^pmetoIiBtifB«ftitJtUMol»lhe  ^Mrtscif  hi^cJ 
f dnnii^  «^a(fttib<]|«Meifi«idm|t  U}ng:r  uiliisfail  tUftMJtl«lsCi«ifc!ii 
^m  mtimg  to.ihmff^  Mbnte  AanUbBt wis  teiadbgoa  ^mopdm 
«f)Cm«Vt^(«^r,iQtmtl^  tAkom^Ui  ^  tedwislhatlilivHflitlMqiiA 

>»fcaHd>Mi^q>t; (tBi»tt)yHrrlifety«ipligrdsypiiBnrigkt,  xbahHlsbf^ 
ilteMh«ri>«wfii«i«bii^i^tikiff^hiftAm$^^      ,kitb  MiiilolBhiiib#iivi* 


ahme^tai4  iillrtItlikddliiiwdtofBi>dItheet«mp8ir^ 

apiirfeil  to  itba^MboiU^Awhpfina^^jittrtfibdibdomi^ 

pettiaai)d6tlHDisoifkQniimri^^ 

JbM^l&^owl^liq  babidtoCi^tonbUiyiiil3iioi[AM04)t^lB  pmwimi 

pibficiiMUt  hiicKnfhl  hiisditbH^  It  «i^iiit»dif<plof7ii  hi  iabAt^i^BiNi^i 

Hbvdftt'fevtepafniMitf  ^mmdii^iRymb  ibiligti'dKnhAH  iff^cfftOBMih^ 
Ablf||||m4n'rltIfati6«li^etl^tMqifr«oi^  stfttdr^ltoUhlfaii-Bii^ 

fenvsfaM|j;itibfiTe4ddAfbdadl^itfa6ild^  'SWClhaftfiii^ai^C^^ipreJ 

ffaddliidit|^«)MtnsaIiiifaii«g^^|i^  Ijoo?^  ^ncd  oih  oi 

&teiV»dttifa8*<tairiUKr)<)h«tE)MAcMldlkiHW  tlie''6igifcii&^t|lNr 

«iiiteB(h  sfedK  |wlnniimyg7cJ  I  noieufonoo  9i(t  ot  ^nibiioi  ec  ,i9j^i^ 

batUfMraliiBSyiipaiodMftioifin^  ii  loMi'afUfeiljbradtcf  twi^do 

«hbi%Uoatfi^T9ine.  .^kfiloAtfailBi«(i^aLemi||rii|f)fi«teftbfiti  allitlat 

%ii«Mppoaefi^iB«a}khQie9tfifljUaf^UUg4^ 

ifoctffereM^ndbtidiiaUJiariiif  DonfottiliiiViinciil^ia^ngroaoifomti^ 

hBj^-fBtktify  4rifo9iMaitteC(ctbeclalent}fRirtaifii|(itofhMfUobte 
ttUi9rMiliii.tlMAk^  tmba£^  tpiritM  Jfwitanab  Msf>M*lbUi«^  af«nr|b« 
^ndapan^  ao^riaob^  tiHRrt«ddti>dt  •ttiid4  aeisM^.o.t  $0eb^  «m 
jftipMribfai^^ihiMittiAslMlMdi  iifctiai^9iify49m6A/<<iki4iiii4^^ 

ItaAfficbmimeli  ^A^heAqpia^glieiiw^c^ 

dMfliij^BriUofabd  dlB4  ilakid^aidi«ieff»ily»iild^}i^bW/Ei^li^ 

HMaMi|rif»itraBi8toDm  irlMttt  ihfMRk|ii]^aikitlw9r<ifitlIof  Ma^WftU, 


Others.         l^f^  A  AeQi:?t'GQ9«fotipni  wbifl^'A)!)  WM  ofttieiujtkAM^Vitiilfe^ 
Court.  asi  «<i.iQ4iTida«l  ia;tMe»,:  ^t^  t(M  j^ej^itf^ql  I99ifl0iftttt  lim^ 

18  not  to  come  against  Howden ;  >pt;}li|}M0«l^  Umkl^lAcimM 
aware  of  the  latter's  liability.  I  cannot,  tbfff9£8l^«dlH44)4wU!>i> 
affords;  wy  et]4«iie^ibptti))0;4%t«At(i)ftr4iieKrffa9^lA^tlil  I^JJ^eAtfiuI 
the  pursuer  took  the  responsibility  of  Munro  as  an  indiFidai^ssii} 
not  as  a  trader.  But  Lord  M eadowbank  says,  Could  the  hank 
bai^e'OAme  against  «ii^  cool^any^^vitlinHiftliioll  th«.if^|ii4irt»*M]KiA 
might  liftte  beett  eokfttt^et^  ?  f  iTo  IfiKrtHi^k  tb^e^^cdtiitd^^lS^ose 
they  knew  that  these  parties  were  'caii&o'ners;  Snd  a  fiattd|r1f' mc 
entitled  to  bind  his  copartners  in  matters  unconnected  with  liie 
business  of  the  concern,  of  which  cautionary  is  one.  But  I  boU 
that  whenever  a  business  isjavifid.QOjL  and  there  are  latent  partr 
ners,  they  are  liable  for  all  bonds  or  negotiable  instruments  thit 
might  have  been  employed  in  the  trade.  This  is  the  principle  of 
De war's  case,  and  tha(  ^cas^t  i^^  n^uc^^  ^i^ofiger  than  the  present 
There,  the  managing  partner  was  not  entitled  to  borrow  money; 
but  here,  express  authority  was  given  to  Munro  to  subs<^pi|)9  b^Ufhi 
bills  and  obligations  with  the  firm.  If  a  bill  had  been  discounted 
by  him,  Howden  woald  hay^e  b|e|e|)t)Qgpes|i9n(||b(y(](i^le;  and  tbere 
is  one  bond,  and  perhaps  but  oi^/^v  {peculiarly  connected  with  a  tnik» 

and  that  is  a  cash-crecUt  ^904  ^!  ^f"  V^Pr  A^^ll^f'WA^^  '^  ^ 
of  that  description  as  pawnbroker,  for  the  trade  ^ he  carried  oo,  be 

just  did  what  he  was  authpri^ed  to.  do  %^Sv^^^%^^li[JS^^ 
an  uncommon  case  for  a  company  t<o. be  cafrrifid 
dual  name;  and  there  is  no  reason  ^r  est^blis^ipfi' imv  di 
in  that  event  from  the  case  of  the  firn^  bejog  Ds^niel  Mhoi 
Company.  Then,  in  the  case  of  a  neg;otiabIe  i^^^i^penu^by 
the  business  of  the  company  may  be -carried  on,  /tnoMign  tl^)^^ 
has  been  misapplied,  or  the' party  ^^one^^^^^ 
specified  in  the  contract,  or  even  had.no  authpriUtpWrc 
at  all,  it  is  quite  established  that  all  the  partnera  are  lii^ 
As,  therefore,  there  is  no  proof,  nc^r  even  an  9iU^ga^<^n(t'K^'^ 
obligation  was  entered  into  en  a  precise  undersjtaioding  thii^^M^nr^ 
as  an  individual,  was  to  be  alone  liable,  and  ibat'the  sMirfty  ^ 
the  trade  was  given  up,  this  is  just  the  ordinary  case  of  a  latest 
partner,  who  must  be  liable  for  the  acts  of  the  party  he  bisiself 
placed  in  the  management.  If  there  is  any  loss,  on  whom  &booU 
k  fall  ?   Surely  on  Howden,  who  put  forward  this  man  to  take 


,,'  .ill 


fm^^^AO^^l^ %ll^^?B«omiid, t)W«  ^Ckii^l^li^^Mi  '  I  i(M  Very  iS^df(^    ""•v*^  ^, 
oyZo^^iikMkmliMJ^VA&  tmJSiikMdm  y\MiolMmAf^<A^^%^  Others;     ' 

t)<lTli^C%^l  diieM£$'>Ml(|jd«WtlM%»^ti^t?til^  «l«feM»a('i#itb  «k^  judgment 
,      mm,  S.  S.  C.  TF^Kom  Pollock,  S.  S.  C.  and  John  Livingston.  W-  ?%  Agent^   "  T, 

NI 

■  •  ^^ 

•  •.;  ^o-:,!    Jill  .:  ■  !    I  >-PIftS^"DJVmOl¥. 
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i  :  \   '"    J.' 


Ik;  ^^' 

tbe  ti6ui\f  6id'xsoi  decide  ttie  general  point, 
did  apptyt  It  was  elided  by  the  writ  of  the  advocator/ Butchart, 
8ul>8eqtie)it  to  the  three  years  ;  and'  he  was  accordingly  held  ITable 
for  aainent,  which  was  modiBed  to  L.'4  per  annum,  on  account  of 
(Seft^in  fdrnishings  which  his  relatives  had  made  to  t£e'mot1ier,  for 
h^Hoiit^i't  tiie  cliiltl,  during:' !his  absence.     *  '     -       '      ''.'.','*• 

^gp9^      :  B..  Clerk* 
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v«»*^.-^^      .  ,...«  i    ...vvi    i  **,!<  v/'  !    ■«  -  1  f.r:;jo(f  '^^71^''  Hoitlw  nt  ,*>fnfiflT>nlfliO 
'  ^^    "'"''  ^\  ^i'.i  ..!.■-,.'  f '/.    ;?«  "^^^i^^JiPMPWmo  rforilw  esimfura  lis* 
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'**'■       ^'  '«  -  jT  ...  li'^;  t,/^  •>''  S-VK7/   ;nG  n\  f'/3'>  iloifiw  ooivi^a  lijliios?  lo  bn£fn  * 

'     <        THE  GOVERNORS  OF  HBllUVl«6hllOatt»WAl3i«p ' 

.i':i    .;  -,,„:,■■>■/  >Iii.ir/'  iiH;  WitttM '<*1>'><^  9i97f  goal  seedl  IIA» 

"Siii  PATia*CK''VflHLfcE'R«S^T!lBPRtearBNTA?PWHBP^* 

tAd dtat  fawe^boi^tfte  VmciiitA»utmtiauBbKMi^/ikm  jpir' 
i.  .iaori}<^at^Mit(fti(i.q  (<-irjbii;d  Icriboisq  bnBailduq  lis  aioi)  ^hist' 
'..  ,<  •-■  ■'  <o  viji)')  to  nmJ  oJj  0}  7onq  ,^09i9dJ  Jieq  yna  lo  *bn«l' 

jH<«BifftliWmB?<i.S«fJlfnl^J»^''»?|fffife»5Mfi}'fliPM46?>^Sb!^ 


»  >i 


«  pneribu?  imp^wt,  sea  imjfOSfJ^^stfmiS^S^  ^BBNWfcB^Wft 
'/prsescriptw  prp  preterito.ftn^^Rr^  (mW-Mvm,-/^  l#!Wu 
The  Hospital  gnwted  K«ir,JMi,^4dyft9p^|fflf<^jr  ogj^^ifi^^ 
the  payment  of  thte^^Ms  ^a^Jflafl j«ai)ya^#  ^^h^^H 
way;  of  pntry,  a^d  wliich  ^nX^!9«4f<^iif  l|(ffl^  ^ftjA^AlT'^ 
to  relieve  him&ai  hisheiwjSpf  f)tl  «W«ftiiA^>WffldiiiiteP4lfJ'»f«* 
f  and  other  p»^lip  lnir4^j(i)p9;|^4;,qF,|^J)|^ijnjH)Ar^Mm^4liin 

•  .•f  grouwi  j»bqy^,>ir^^^,bygQflftW4  ift'f«W»  fffiBWwnoo  Jail  o! 
,,.Ifl,JHlK  A7,?4,.  tl»<s  %wi^i^«*^,w,  ^j#i^%iM 

feu-duty  and  other  obligations  therein  ezprt^fgi}  VfiSiA^tyiifM^ 

•  other  burdens,  questions,  demands,  or  secular  services,  which  on 

•  b«>  any  jways  e;tact«4  fr^n^^tlfsnT&ir  4>i«iToPW¥»IWWp/i^  iff" 


In  Jane  1759,  the  Hospital  granted  a  fea-cliarter  to  Alexander  SB  June  1830/ 
Cuninghame,  in  which^be  ^^  bound  ,to  relieve  the  Hospital  *  from    ^••v**^ 
'all  multures  which  c&ii'Bil^aVftSdlififtK*'^  the  said  lands,  teinds  ^^''^''  ^"^ 

*  ai^{|l^^|i;|^ai^^^at  for  all  other  burden,  exaction,  ^if e^ty>n^  de-  Walker's  Re- 
« nana  or  secular  service  which  can  in  any  ways  be  exacted  or  re-  *"**""**"**• 

» qttiiNLt«*Ifejrid*rf di,f *«  1  -^j ()  ii:A(y/:\:\  /(>;)  •( [ .  i       NarwUTe. 

All  these  feus  were  acquiwtd,  .bjT  Sir  Patrick  Walker's  father, 

similar  to  that  last  quoted ;  and  on  7th  August  1813,  he  granted  a 
Jk^itMmfiVbiilm*.dmtmiimm&e-<iiilii0Bii  kndsta  tbe-Hnpital, 
lHikiv«igiMd^>«poiK^>tiibupr«ctii^i9ryiad>tper^linihviwma 
Alt<^  i^MH^tt^  «4hn^,pDafDert3KVW^fa'.>tBnr  ^isopleriarit^-/  -In^the 
jiiptiridoAsbf  \Wdlno  tb«Iia  H^klM^  hm>ham^6>U^kiti!^'>t»AAee 
<-i|a4mU^i^»ltfaeoaoiii9toiiite««£>4hiM«aiil  )Ha«|pitef,  >and  tbdt  <we- 

*  saids,  from  all  public  and  parochial  burdens,  payable  ^ih^tbenid 
^  laad&  or  any  part  thereof,  prior  to  the  term  of  entry  of  the  said 
^'(S(Al*^m^4be'Hf^i'f<^i^ft^A^'aihi^ReVihgn<eandmy  ■'•'■■ 
'ithikm^^eS{fiikntm^'6(iii{in^.'-1khkr  thi!  coiisolidation  of  the 
tapenbiSfm'^piiiWiAeilxiii^r^amAtL  new  charter  of  the 
mpM^i^'^yiWUii'  Mf^SktaHi^  LftUe,  W.'S.  for  an  annual 
f^3^|pl»F£.l'  riiyff7Df4,'-)tUa  'mWti^Mlie  Midie  at'the  entry  of 
^mr'iMA'iiiiivgir'&i&^6^i  t^rWfbu-duty'^nd  Aomposition 
4m^l!ik\!f9im!ti<iri8')Sk'fkmV^tii!kc^6it' k  til!' fbu^duty,  or 
dl^&i^W^BfP WeJSSf;''4f'aW^ileg»r'yk^aiort' ^hiileve'r  that  might 
|lliV^b^^5^(<i^to''^y'&6veMOT^,  aiktitjeHet^:  Upon  this 
mSi^'^m'^itiil  mk'^  lAfelft'  ati  Sdth'AdgtfSt  ISIS.  The 
fmjUmM&ka  ^UlilimiV^ydd  tb'Wklke^  «efr-Crown  superiority 
^miik  'liiMisf  b<j}i)'eti^  ^ib  'tW'hn-fi^Cia  'b.M^,  wbd  again 
^i^a  i'MViftti'WSi^  miiik' WfilWe^  t^'th^  Ibtids  of  Cbats,  for 
pl^tt^»0(/PWe<'iSaU)^  f«fi'-datM«'atit]-t>astialU«s1is  Mr  Walker  paid 
mta^'f^i  titesm'tih-'i^^  tvbicH  W^re  contained  In  liis  disposi- 
ffi^t^JMdfbi^  l.nfI^AftimaVdii:<»mv1»y^^  his  mld'superiority  to 

^  imAifeiii,  f>^aeBed'wIth"tIre  /^■'right  to  Sit  f>atr7ck','  wbere- 
i|y'lf^I^VMki¥-  Ni^W'^W-liuj^dt'  df  the  GoveVnons,  and  tfaey 
ii«^bi&''iilJm«aiJit(iHftip^&r4  ^  l^r'I^tribk;  In  Little^  charter 
«f'Sir"?ifiHMk  kH'^  >Uii»!Wi\i^\t  df  f  J^llef  <Ht  Little's  favour,  similar 
to  that  eontaSMd'fit  Mf^l^  ^t3m^"i76»xo  Cuninghame.  In  the 
i^'-dfa&y»b)f''tl^  Hii^l'ttt  MtW^kei*  there  was  no  cla'tase 
«^4^  <S(Vkm«iioft'4h>in  'ftti^iUd','  iikfK'  )M"wki'iii84etted  -hi  the  in- 
41«rtife8<j[)ft(ji"(tf  iBIft-'-  "  ••■  •  "■  •  ••■•-  '■    ''  '''•■••    ■•  • 

«»«W(i  f^i^MWfa«ly«»<tof  Sif  l^trid(f'Bibft«ia8«<J*,-^flil(tthte  lAveftti-  Defender,* 
ehuing  a  ir(lilfoKN'refi»'^'^MpftMi'  MHd'%h^  H^  W^tHl '  coMpts 


II  so 
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H^UL 


Pleas. 


Pursuers* 
Pleas. 


^■^V***^    ]|»|^  of  tifa^  pavtiee;    4^  iiU5>iiQ]rdriiiiteQdcd  tUK&jthu^^ 

Walk«r*ft<Re^  Dot  necessaiy  to  bring  a  declarator,  as  in  AeUntiitf  itvmpa^ 
pre«^MUt«si^  peteM  to  o0X|dioa<»' the  daases  ^yfi  tk^  titt^q^ocwistefttlif  Wifthltlie 
DeftniiMn'  '•  fi0el'V]|[bta«C panics;  and  alchoogli  iheiei  w  oodxivesadamie^ae' 
Kef  Stt'thejJiivettitiiM  oC;l&l^  libiMiiUicipaMeo  ^conibwiUiirlir 
tke 'firacitSe^'andiiotcitlionitf iftartiesi  podiai  UbaiioRlJitailfei|liilnf 
€^  ctad  iif>Mabdi»idld>%:tb  Wucj^effedr^ito  gmli^iis.«|)landilgr 
dia'''teb^c(iiGdiil'ibandttC&>bfi^^idebk^L  Tbc<  liealinttnlioftiliMtKpi 
nott«l  dtetsoy^  baft  tb  ke^p«i*p^tlis)obli^tioif  ci>i|filie£9<i*id^ylw 
bigvitfyi  id^hdehahiter  of  it8aedbmfc^be>CTphrlMd«gaiiMfcltiwifti^ 


>  »..  • 

The  Hospital  answered^ 

:  TliejiiTetttitvre  of,  l$i:^  WWeti'kU  tie  f«Us)  Mifif  tttow'nii 

a  clause  of  relief  and  those  wjith<\u^.rll^|  but  iM|.t,hefi&/pr^  jiiTetQ- 

turciiiiiiEi^e  Extinguished  by  the  resignation  ad  remanentiam  in  1819^ 

which  contains  no  clause  of  relief,  and  out  of  which  it  is  incompe 

tent  to  go.     Besides,  therelFfRTSfMCHCk  of  the  transactioo  eieept 

what  appears  from  the  deeds,  which  are  silent  upon  the  sabjeet  rf 

freehold,  and  the  traiif^^<^ >|i^^i(ll^^^^ifr|ij|»t  admitted. 


Opinion  of  JQMfi  GUBes^^l  am  satisfied  that  the  resignation  ad  ItttliSeillflB 

Court.  extinguished  every  thing ;  and  that  beinj?  the  case,  I  cannot  ini 

that  Sir  Patrick  WixllleiUii'^ii^el^td  §^  ^Id  titles. 

Lord  President. — It  would  riet^ir  do.     We  clearly  cannot  go  oot 
of  the  investiture' 4*  lina-    /•'K'^r-.'' H^^  V\V  )\. 

Lord  Mackenzie. — I  have  very  little  doubt  of  this  question.  If 
I  hart  beeW  sattsfiexl/by  Irrfyilibfe  etidehc^i'tfaatA^  bUiiAaiUfiil 
1819  was  not  ineant  to  toodi  the  old  oblig;a^  df'^K^ilV^I^^^ 
should  hav^faad  gteat  dofabts'i'  Kuvlikihititt  Mft^ -b^M^^t-l!^ 
is  ariy  certain  evi'de^e^  thdtUMrbbli^fidi^i!^  ttdl^^ 
eiKd;'  tb  in' the  reki^na^i6iV\r^ffi^l^\1at^^and'Y^kdii^i^te:  If 
this  transaction  was  truly  en tered'IAWfdFUiViiiKfe'^d^V'^dt^^^^^^ 
price 
b< 


•«rLVl 


,    •  Macdonald  v.  The  Governors  of  fieriot's  Hospilal,  ISih  Teb.  ,18861  iSM 


-■-'-      ^ 


2foJ  16SL  GiBiiniT  OF  SESSION.  1 151 


ibtwiihsJ><Mi  j>ataiii^dMto.:tkeipfetbiirifcii^r^i)  I  do  notkainr  SfiJ^n*  IB39. 
^b9iijeffedntliatiniigisii.URfJ[?y  lAnd  il  gsre^no  Dpinien  on-  Ihat  poiot«    ^^^^"^"^ 
BittA9ve^>maentl!)rilJ[eirc6i9n«(iM  ad  tcmaiiea^aiD  p«t«a  md  to  ^ta?^*^  ^"^ 

jiia^HetOfAitJtmmiinglf:  rkdiriiqr.yesiitned:  cooaideniUott;  of  tb^  p'^^*'^'* 
^49iie8'jfor;ijie''p4tie% I  witki  .tbeiiipiiiilotis  tof  .Uie>  coii9itk«d  Jodgios  Judgmcat. 
^ihflhi^ainaiagvite oisbpi  J^Uie^intfetr^itiH. and  beard coiliisel MUk 
Sii\mipetiikibm)'Aa'JM»'^ckfBi  fiod  itl^atthfi  iGmerndm  of  Idbe  Hoa- 
'iQfiMfiiBiqiBoteUajhiv/iQ  reKef^ofiatipeiid  du^  oilfeDf.tbfl  teind  4)f«ay 
^fMrr^afdhaublnd^Twkaoh  bd^nged^tai^etiato.Sif  Pateiirk  Waikar,; 
«-andxtiflebcfe]^'jilep^)tfaB>i^eotkii9i-lbcSir.Pafer  and  dacam 
«-ai^iiatJbfimagiebevteti]Bea,£i(iviMi ikBSrtarJAppemai,  .lial^fcfid  tbem*^ 
^  aeWes,)  and  remit  to  tbe  Lord  Ordinary  to  proceed  with  thd<jh>* 
*  cality  accordingly.' 


, «»  •  \ 


KepresentatiTes,)  ^.  G>  Belf.  MacIfUchte,  BailSef  ffenderaoH,  Vf,  S.  and 

^Clb(  ni  mijiiii'jiiiii'fiji  hj  :ioi  r:  v.-  ••  ••■■■  {O  '.    >■    .-  .«i.C».fiwR»  t 
-aqmooai  ai  ii  doliiv/ lo  :*iiu  i>nii  .tsiLi  \,  )-i.,  i    »..:  •-■  :•••  ;    ;    i  ',.•• 
iqo3/>o  nohoa^Ai ii'Li  o.\i'U»  jjn^btva  on  ^r  »- -.  ).^  ,^  iU:-  ^il        --^  , 

JOHN  MORRISON  avp  Others. 

Tifif^f^  JM;;J!U|isy».*7:iSTiR)i^^NG«HiaE  Road  Act. — Toll.  —  Cir- 
l  €nffj[^st^nfiff^.yiA,fpffii^f  t4n4^,A^  clauses  qf  tfie  StirUng$h,ire  Boad 
o  t4f*>J  Aij^'W  ^^chfikm  of,  <?.  tplf'ii^r  in.  (hat  county  was  found  not  en^ 
a^4^J^  *«f«ft  m  ^^j  9m  ^e^Msfor  penalties  incurred  by  eoa* 
'■i  1  A'««iftft  ^r  ^.  ?Wii,2!i%  T^r^n^^^Jo  have  power  to  assign  to  tbe 

34  Geo.  111.  c.  18ti,)  the  teriQ;  of  k,  being,  .cpntinued  hj  stat.  SQ 

oi**Wf>%f«°f.l9*«?q<»L^??P}>f8  IP^^^H^'l^  ^».^'«f  H  postages,  in 
^rfl^  tecWrA'/f'm  W?!?S,;^.  f7e,..^unn^  tbe  continuance  of 
the  act.  Section  26.  empowered  *  the  said  trustees,  or  any  five  or 
«  moreorthem,  or  such  person  or  persons  as  they,  or  any  five  or 
«  more  of  them,  as  .^forodaid.  sbalJ  tjrooi.time  to  time  nominate  and 
*  appoint,'  to  demand  and  take  the  tolls,  &c.  and  upon  neglect  or 
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18  Jum  1839.  r€fa8al  of  payment,  to  levj  them  by  distren  Mid  Mle  of  the  hone, 
^!|^^^Jj*^*^  &c.  upon  which  they  were  impoied  by  the  act.  Section  42.  txed 
MorriaoD  tnd  the  penaltieo  for  evading  the  toll-bar8|  declaring,  after  detcribing 
Others.  ^(jg  offences  for  which  they  were  imposed,  that  every  person,  apss 

NarniU?e.       conviction  before  one  or  more  of  the  Justices  of  the  Peace  for  tlie 
county,  *  shall,  for  every  such  oitence,  forfeit  and  pay  to  the  nid 

<  trustees,  or  to  their  treasurer  for  the  time  being,  the  sum  of  tweotf 

<  shillings  sterling,'  to  be  levied  by  distress  and  sale,  if  net  ftii 
forthwith.  In  like  manner,  seet*  43,  in  enacting  a  penitlty  agaimt 
any  person  unloading  his  cart,  &c.  in  order  to  evade  the  toll,  |Mih 
vided  that,  on  conviction,  he  *  shall  forfeit  and  pay  to  the  said  trvi- 

*  tees,  or  any  five  or  more  of  them,  or  to  their  treasurer  .for  the  tisN 

*  being,  the  sum  of  twenty  shillings  sterling/  So  also  sectioo  ^ 
providing  a  penalty  against  any  toll-gatherer  disposing  of  bis  ticbll 
to  persons  who  had  not  actually  passed  through  the  bar,  declard, 
that  it  should  *  levied,  recovered  and  disposed  of  as  any  other  peoaltf 

*  or  forfeiture  is  hereby  directed  to  be  levied^  recovered  and  dispoiei 
of.?     And  sectioo  48.  provided,  that  *  all  penalties  and  forfeitures^ 

*  not  otherwise  directed  to  b^  applied  by  this  act,  shall,  from  timt  H 

*  time,  be  paid  to  the  said  trustees,  or  to  their  treasurer  or  tressarai 

*  for  the  time  being,  and  shall  be  laid  out  and  applied  for  the  p«^ 

<  poses  of  this  act.' 

In  April  1821,  Mitchell  became  tacksman  of  the  toll-duties  leii- 
able  at  the  Kerse  toll-bar  in  the  county  of  Stirling,  for  die  yeares^ 
ing  at  Whitsunday  1822,  at  the  rent  of  L.35L  The  tolls  werekt 
by  public  roup.  The  lease  entered  into  between  Mitchell'and  tk 
Road  Trustees  described  the  subjects  let  as  <  the  whole  tolls,  ui 

<  duties  and  penalties  for  evading  the  same,  to  be  levied  at  Kene 
'  bar.  under  the  said  acts,  as  specified  in  the  articles  of  roop  ssd 

*  printed  tables  signed  by  the  treasurer.' 

On  26th  of  December  1821,  Mitchell  presented  a  j^tition  totk 
Justices  of  the  Peace  for  the  county  of  Stirling  in  bis  own  nameitf 
lessee  of  the  toll-bar,  setting  forth  that  Morrison  and  others,  vIm 
iare  coach-drivers  and  carters,  had  been  guilty  of  illegally  evsdiof 
the  toll,  and  praying,  that  they  should  be  convicted  in  the  statnttij 
penalty  of  20s.  sterling  for  each  offence.  It  was  stated  that  tkef 
evaded  the  toll  by  driving  their  coaches  and  carts  between  Grange- 
mouth  and  Lock  Sixteen,  along  the  banks  of  the  Forth  and  Clyih 
Canal,  in  place  of  passing  along  the  Kerse  road ;  and  the  peduoo 
concluded  for  the  penalties  alleged  to  have  been  incurred  for  eis* 
sions  betwixt  I5th  of  May  and  18th  of  December  I82I,  amoaotiif 
to  the  sum  of  L.1860. 

In  defence  against  this  application,  the  respondents  foondeii  on 
certain  clauses  of  exemption  contained  in  the  road  act«,  and  w^i^ 
tained,  that  in  driving  their  carriages  along  the  baiiki  of  tlie  c^ 


m  i^a.       (MM%r'^m6^'}  i^ 


ma, 

iWie^"aii'<^<)i'Bl!icityfl,  ks  ttJckWan  oT'th'^!'  tbll-'bar',  ibVtlit  pendU 


■jua  jili  i(/i  u.ilhiifi  btic  juu  Tiiu  jii 


M(ici(6d  the 


pfrordMe  by  ai 

'  must  be  on  the  watch  ta  detect  offences,  an^'iirm  xHteti'hk  'tHi 
*'m  }malf!"f(^U^e  t1g\im  the*  ^eualtieir.-  m^^ivbne'  6f 


«r-,..:  »..    '.  ./ 
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Mitchell  0. 
Morrison  and 
Others* 

Note. 


the  penalties  m  agaiost  any  toU-gatherer  who  *  tliaU  sell  or  & 
pose  of  ^bis  notes  or  ticketslto  any  person  or  peraoas  wbo  hafe  oit 
aoteally  passed  throagk  hisibar^  and*  against  llie  peiooM  wIm  ^ 
ceive  sticLnotes ;'  ^aad  il  is  said^^that  by  kiting  ihe^pcnahia  Is 
the  toIl*gathereri  he  night  become  a  witness  ^;ainst  the  peiMS 
who  received  •  these;  notes  for  liiaMiel£  bihf  That  tbo  pendUii 
are  appointed  to  be.receRmred  and  applied yir  Ae  jntrpsMi  efikk 
ad  ;  and  if  the  offender  have  not  wherewith  to  payithess,  he  Dif 
be  sent  to  the  boose  of  correction  £sr/»aiiy  time. not  esoee&g 
three  months ;;  fr«Ma  which  it  b  atgoed,  /that  it  conld  not  be  is- 
tendedftbatstbe  proseeotion  for.sneh  penalties  should  be  iatnatei 
to  a  tadcsman,  who  wonld  lezeeote  the  law  witb  trigonr,  and  vssU 
pat  the  knoney  in  his  poeket,  instead  of  .applying  it  ta  the  pnipna 
of  the  act*  i  t 

*  All  these  are  weighty  considerations,  no  doobt,  and  whea  ap- 
plied to  this . action aoqnire  greatforce;  heeanae^  when.eoere* 
fleett  that  tbe  rent  payable  by  the  advocator is;  only  hJSklf  asd 
the  penalties  sned  foramount  u^  1^1860^  it  seems,  oddithattke 
Irosleesishould:  be  considered  te  have  let  these  perndtiesiN^* 
small  a  rent,  and  leadalon  eondosion,  that  ufaey  had  ezoteM 
their  powers  in  doing  so.  But  the  Lord  Ordinary  thinks  .ikt 
this  is  not  a  sound  oonclnsion.  These  penalties  were  nifbrofeeB 
entirely;  and  had  the  tres|passes  bee»inalantlyrcfaedBad,  theptsil- 
ties  would  have  been  a  trifle^ .  aoi  that  it  was  •nlybji'inpeliliiaiif 
the  offences  that' Ibey  have-^risen  to  consMeaation';  and^  oaik 
other  side,  it  must  be  taken  into  view,  that  the-tGourt  kavrsnv^ 
finally  decided,  that  all  the  acts  of  the  respondents  were  ilkgil 
violations  of  the  rights-  of  the  trostees  and  their  tacksman,  vA 
conseqaently,  fthat  if  the  penaltiea;doiAnily  anKHftnt.to  LABSO^ « 
libelled,  the  advocator  ought  torkave  reericedtm  ks$thait£Mtf 
actual  iolhduiiu  from:  tliese  respoodeatH^-^^L^OS  being  aiiveadHk 
part  of  L«1860,  which  is  eompesedef  penalties  ofiSOai  eaeh,-%ssd 
the  toll*diity  for  each  cartkige  being.  oiM»^tweadeth  of  that,  orei^ 
shilling.  This  makes  a  striking  featare  ofi  thisreaose*  *  !Tlie  ivit 
payable  by  the  advocator  is<Lt«361,  and  out  of  this  As  ann^ks 
L.989  if^^  argument  of  the  respondents  be  seand»  that  hrhai  so 
title  to  pnrjiue.  ^-  ;    ■  ,        - c      :, 

<  The  Lord  Ordinary  certably  admits  that  there  is,  in  tbeitf 
tote,  a  clause  antkorising'  the  truateea  to  let  tke  tolls,'  aadi  ssse 
relative  to  leasing  the  penalties  ^^ibal  tfaao,  be^inhs  that  it  M" 
lows,  that  they  most  luiveai  tight  to  let  the  peoakiesvako;  1«- 
catiM  U  is  by  them.4mhf.ihe  tadtmum  can  luam  a  righi  Ha  itfr^ 
payment  of  the'  tolkf  ^oot. of  which  be  pays  kie  rent#  He  cssset 
esact  tolls  from  any  one  who  does  not  pass  through  kasite  •  'J' 
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f-  -any  one  paM  tbera^  sod  rafflise  foyioeDfl,  be  baa  npneed  of  penal-  S6  June  1830^ 
^  ties^  Bo<l.«8Qe!Me  iiiipot«d|<i''^^gflt8^.tt  rigb^. to. seize  tbe  b^rse,   '^'"'^y^ 
^  or  otbenbeaeti  and  oamaga  .tbatpaaae^  and^afll  iti^ar  parymentof  ^wtiA^li'iitid 
«  tbe  taUs aad-es^poKe^  'Butifa;peraonievstdea  tbe  Mis  b]r  ta^fLiiig  Otbenu 
^  «  prirate  I  road^  a8r4li&  ra^pondaali^  dul»'>  tbe  advieicfitar  could,  not     ^^^ 
>  pmatie  Mm:at  common  Itmifox  the  toU«  .,Tbfcei8i2»aiiob  rigbtat 
^  ooimnen  law  a8;to  eeaipal  .a^iuao  *Iq  tak#  any  road  h\tt  wbat  be 

*  pleaaea  ta  usoa.  Tbft  whole  h  atatnlary^  apd»{  ep9aequen]iy,  a^  tbe 
^  talkgatb&rer;eaDno(bfde10flI|d^ae|lHll  ^t^S)  n^pdftom  tboae^irfio 
^  pais  tbroiigb'tbegate^itbore  ia  m>  ^ev  laode  of  enC^rciog  pay- 
*•  meat  of  tQUs».  bat  by.eofioroiag'tbe  peHakiei)  and  by  d^g  ao»  tbe 
^  atteaiptaof aggiedsioa«ra teadeted lesa piQobaUe or frequf^t.  Tbe 
«  ooBchauoDifrom  iUa-ftppaaia  4a  ibe  liord  Ordiaary  to  be»- tbat  tbe 
^  trasteea,  by  getting  a  power  in  tbe  statute  to  let  tbe  tolls  and 
^  dniie%  (aipowast^itdiicb  be  tbudsartbey  auist  baye  bad}  aUbougb 
-^  tbe  statitfa  bad  baeo  silent  oa  it  $  for  no  .one  can  imagine  itbsit  tbe 
^  trustees,  or  aqaonmi  of  tbeiti,  were  pefsonaUy  to  keep  tbe  gates,) 
^  and. baving'lalVtfaef.  whole  tolU  €md-duiie$9  aiu^j^^tKiftm.for.  eva« 
'<  ding  tbe  same/  did  not  eaeeedfth'eif  powers  ta  letttag  Uieae'peiial- 
^  ties,  in  so  far  as  tbe  tolb  cannot  be  oiade  effeetual  witbout  tbem. 

<  Sd^  It  is  also  troo»  tbat  the  penalties^  by  .the  statate»  are  aiade 
«  payable  to  tbe  troaftees,  .or  their  tRciHilief ;  bu6  it  is  equally  true, 
^  that  tbe  statute  is  sHent  as  to  wbo  ahaH  he  pursuer  for  them,  and# 
^  oiHiseqpMntly,  if  the  trustees  can  let  tbiHse  ipenaliaes  to  tb^i  |oll- 
^  gatherer,  they  oiust  be  held  to  gijre.iwn  a  powes  to  teoorer  .tbenii 
^  as  4Bach  as  Ibey  dr  to  collect  the  toUs«  As  tp  th&  taekamaa  b^ing 
^.arsiaglo^wHnesaiar  bis  Hwnrfayanr^  that  is«  quite  out  nf  tha,qii^sr 
^'lion. '  'By  hafnag  a  dtreatinlerestinptbeipeaabtiesy'beis  excluded 
^  byilafw  and  jostiee.  jAnd  as  ta  tiie  p«nallies  for  ,gi?iag,  oji:  selling 
«  tiotecor  tickets  ta  those  wbo  have  not  passed  his  gate;^  tbat  is  an> 

*  d^encs  affomtt  the  tAehmten  ^ih»^fter  gttt^^  aotagaiust  bis  own ; 
^^BsAy  coaseqaitetly^  As  aa  well  as  tbe9eeeiver»of  tbe  ticheta  would 

*  be- liable  iar  tbe  penalties  to  the;  other  taUfgatberer^ ;  so  that  every 
^  aif^ment  on  that  point: isrqaite  iaai^piieabler  Lastly.f  i^ftg  the 
^'peaidtieiB  being 'appltcabla  ta  the  putpeaea  of  tbe  act;  thi^y  ace  in 
^  iKT  etber  sstaataan,  iir :  that  respect, '  thaa  the  toMftditties  SDe;  and 

*  through  the  medium  of  tbe  rent-paid  for  them,  must.be  held  to  be 
• '^  applied  to  the  putposea  ef  tbestatate.  - 

'  '*Oa  tbe  wh<de,'.tbe  bord  Oidiaary  .returns  to  the  opinion  be 
<  etttertaiaedyandiWhsebiaaapresiediiapage  39.  ojEitbis  oaae^  wbei^ 
'  be^adviaed  /the  ether  braaahfef  {this  chdni  on  papains.' 

Bath^partiearaafaanecf;  buttbe  Cour&flupeiseded  the  advising 
'ef  tbe  cause  till  the  issue  of  an  appeal  wbkb  luid.beeo  tak^n  to  the 

4  D  2 
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^8  June  1830.  House  of  Lords,  against  their  jodgment  oa  die  second  appficadm. 
-]|TTX^  It  was  reversed  on  25th  January  1836*  but  with  a  declaration  br  the 
«^\ni  House  of  Lonk,  <  that  penZ  wbTme  eoaehe.  or  other  JLff» 
Otbera.  c  f^,.  ^\^q  parpose  of  travelltog  upon  the  trackiDg  paths  er  rosdi 

Mot««         *  upon  the  banks  of  the  canal,  nay  be  considered  gnil^  of  eradiBg 

*  the  penalties  therein  contained,  notwithstanding  that  ihey  do  iwl 
<  travel  one  hundred  yards  upon  the  Keree  road ;  and  it  is  findwr 

*  ordered,  that  the  said  cause,  with  tbis  declaration^  be  feiaitted 
'  hack  to  the  said  Seoond  Division  of  the  Court  of  Seasien,  to  pn 

*  directions  to  the  Justices  to  allow  the  respondent  a  proof  of  ik 

*  allc^tions,  and  thereafter  to  decide  aeeording  to  the  raks  of  jvm 

*  tice-and  this  judgment.'  On  23d  November  1888,  the  Court  sp* 
plied  this  judgment,  and  remitted  to  Lord  MoncreiiT,  as  Ordioaij, 
to  proceed  with  the  case,  and  do  as  might  seem  just.  Mitchell  tkei 
presented  a  note,  moving  the  Court  to  resume  consideration  of  tke 
reclaiming  note  in  the  present  ease.  The  cause  having  beeapst 
out  for  advising  on  5th  March  1 839,  the  Court  appointed  the  psr* 
ties  to  lodge  minutes  of  debate  on  the  question,  as  to  ^  die  tide  t9 

*  pursue,  and  the  present  state  of  the  process.' 

Defenders'  Morrtsou  and  others  pleaded,  that  the  advocator^  as  leasee  of  Ike 

^^  toll-bar,  has  no  title  to  prosecute  for  penalties,  either  at  commea  hv 

or  under  the  statutes  founded  on. 

At  common  law,  the  advocator  faaflr  no  tight  or  title  to  prosecfli 
for  the  toll-duties,  and  still  less  for  the  statutory  penalties.  On  (k 
contrary,  his  claim  for  both  is  confessedly  rested  on  the  scataki 
alone.  Now,  under  tUe  statute  no  express  po#er  is  ccnfenred  opii 
the  trustees  either  to  let  or  assign  the  penalties;  and  if  the  traslMi 
have  no  express  pdwer  under  the  act,  they  cah  have  no  laipiM 
power  to  assign  or  to^et  the  penalties^  and  maeh  leas  to  delq^sU 
the  right  of  prosecuting  for  these  penaltie8,-^be  principle  of  stricC 
interpretatiokv  being  applicable  to  all  pentfl^'OnlMmeniB;  beside^ 
while  there  is  in  the  act^a  clause  autborinng  the  trustees  10  letiv 
assign  the  tolls  and  pontages,  there  is  none  authorising  them  to  let 
or  assign  the  penalties ;  and,  in  every  danse  bearing  refcreoce  tt 
the  tolls  and  pontages,  express  power  is  given  not  only  to  thetnn- 
tees,  but  to  any  person  duly  authorised  by  them,  to  levy  saeh  docs 
in  the  manner  pointed  out  in  the  act ;  whereas,  in  all  clauses  re* 
garding  the  penalties  and  forfeitures,  no  such  authority  is  coaferredi 
It  is  evident,  therefore,  tbdt  tlie  Legislature  did  not  intend  that  tke 
penal.ties  should  be  d!ssignable,  but  that  no  peraon  shoald  btre  * 
right  to  prosecute  foi*  them  Except  the  trustees  aind  their  tresisrer 

for  the  time,  especihlly  as  the  penalties  are  directed  to  belppW 

for  the  purpose  of  tl^  aet«^ 
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Mitdiell  mabitained  —  As  the  act  doeg  not  Bpeoify  ahy  party  at  ^  June  I8S9. 
whose  iostaiice  a  prosecution  is  to  take  place,  it  most  be  considered    ^«^v^^ 
as  leaving  tbat  course  open  to  the  party  injured  by  the  acts  of  eva-  MoniMn^nd 
sion  conplamed  of.     Now  this  was  the  advocator,-  and  not  the  trus-  Others. 
tees  or  their  treasurer.     Then  the  advocator  has  the  penalties  spe*  pursuer't 
eially  let  to  him,  aloni^  with  thetoB-dnttea;  and  thdi^h  the  act  ex-  Pie»* 
pressly  refers  to  the  toll<»dQties,  it  must  be  held  that,  with  the  gene- 
ra) right,  the  trustees^  were  abo  to  have  authority  to  transfer  to 
their  tacksman  all  the  powers  and  privileges  which  they  themselves 
possessed  in  regard  toits  exercise  and  protection.    The  Legislature 
never  intended  the  tacksman  to  be  in  a  different  situation  from  the 
trustees  in  tliese  respects;  iind  indeed  without  a  right  to  enforce 
the  penalties,  the  right  to  exact  the  toU«duties  would  be  in  a  great 
measure  nugatory*  * 

At  advising, 

Lord  JtuHce-Clerk. — On  considering  these  minutes,  referring  to  an  Opinion  of 
ioterlocutor  of  the  late  Lord  Cringletle,  sustaining  the  pursuer's  title,  ^^^' 
1  feel  the  greatest  difficulty  in  concurring  with  his  Lordship.  This 
question  must  be  determined  on  the  statute, — by  the  terms  of  the 
Kerse  rood  act» — ^for  the  common  law  has  nothing  to  do  with  it  Now 
ibis  adveeatot  concludes  for  penalties  against  these  parties ;  but  when 
I  look  to  the  act  of  Parliament,  I  can  find  no  correct  authority  for 
any  tackaman  ^  tolls  to  prosecute  .for  or  recover  penalties.  There 
are  distinct  clauses  empowering  the  trustees  to  levy  tolls  and  pon- 
tsgesi  either  by  themselves  or  others  authorised  by  them.  But  I 
find  no  such  clause  as  to  penalties.  On  the  contrary,  I  find  an  ex- 
press clause,  that  as  to  evasion  of  tolls,  and  other  offences  for  which 
penalties  are  imposed,  the  act  authorises  them  to  be  paid  to  the 
trustees  or  their  treasurer,  and  to  be  applied  to  the  purposes  of  the 
act  This  applies  to  all  penalties,  either  for  evading  the  tolls,  or 
for  oceasioniog  obstructions  or  nuisances  on  the  road;  and  that 
declaration,  as  to  their  payment  to  the  trustees,  shows  clearly  that 
they  were  not  to  go  into  the  pocketa  of  any  other  person,  such 
as  the  advocator.  Then,  what  do  the  trustees  do  when  they  let 
the  tolls  to  the  pursuer  ?  They  let  the  <  whole  tolls  and  duties, 
*  and  penalties  for  evading  the  same.'  But  where  is  their  authority 
for  this?  I  can  find  none :  all  that  I  find  is,  that  when  the  penalties 
are  levied  from  offenders  against  the  act,  they  are  to  be  paid  to  the 
trustees  or  their  treasurer,  and  applied  to  the  purposes  of  the  act. 
It  is  clear  tbat  the  framers  of  this  statute  bad  in  view  one  system 
as  to  the  tolls  and  pontages,  that  they  might  be  levied  either  by  the 
trustees  themselves,  or  by  others  authorised  by  them ;  and  another 
system  as  to  the  penalties,  that  they  should  be  under  the  cognisance 


Court. 
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fiS-'juMlSdd.  of  the:^tisteet  alene.  \  Aod'CkeM  is^gobdiBetitefn  tUa;  ^  Weleie 
""^^Ttj^^    had  bases  where,  the  iowees  of  iolb  have  fte&BWk/ei  ^nupmbas  tf 
Morrison  and  the  payment^  dielrtreiitB,  oii> tb» groand ■ofv eyatkma^coimlMUBieri 
Others.  j^y  ^{iq  triMteea ;  that  the  trustees  had  mat&xmtdr  poooH  tovmk 

OpiiiKm  of  ^^^«^ng  by  thia. teidgor  or  riakt^road*  afd  faisdi^fcnad  lo  giv^tbe 
taelttfmefi  asaistancein  cact^ctiiig  the  evisioBa^.  and^  that  the  hmet 
were  not  thei'efara  liable  for  Beat.,  'fiueh.  easeaiocclinevMy  daf ;  sod 
could  not  this  advocator  iii  the:aailie<fl9aaiier  have  aitUedrtofttk 
trostaes  to  protect  hiflii^.  or>  Telie?^  him  frons  ^mytteiit  of  his  rcit? 
In  the  second  process^  he  J  oat  4id  what  ha  waa  boand.to  do^  hyfa^ 
ting  Mr  Dallas  to  coM^perate  wkh^faijii^  iind»lliatliB»  beca  siwtniafitl 
both  bene  and  fn  the  Hoose'of  |jEards^  who  tose  joat  dadnri 
what  we  have  declared^  though  the  ease  most  go  baak  to- the  Jasdea 
to  get  a  formal  deeree  fronft  theni*  TfaisJs  no  doubt  the  first  aebM; 
but  the  advoeator  lies  by  for  soiua  y^ars,  and  then  brtogs  it  fiormnl 
again.  But  I  jast  ask»  where  is  the  clause  in  the  act  anCbDOiiiif 
tbetdliBan  to  proseoate  for  penaidea  without  the  ooacorreneeof  Ae 
trastees?  When  they  ttifroH^iotbe  clause  as  to  the  penalties  in  tk 
lease,  they  did  mote  than  they  were  €titilJed'to.  Thottf^h  I  amsfll 
fond  of  SQStaiAing^obleetionato  tMo'iiflfasathey  are  very  weliibind- 
ed,  there  is  no  other  altemaltivli  in  tUa  cbs*.  <  '    *     '  * 

Lord  Meadowbcthk. — I  am  of  the  same  opiniaii.  This  qackCMi 
1MS»  nfothifig  to  <fa>  witfa<th(r'Coailinair.litw,  but  itfafatatsrtary  faotioo 
altogether.  Now,  there  is  no  direct  riglst^eonferveA  by  the  acfe« 
any  individoaL-wbaitsoerer  to  ponsoonaa^aiJliAn^ffoc  tb»  pendM 
Benaltiea  ai^  imposhd ;  4>ilft)«bo^ai0Se.iatiiaait  ai<  toiwhtrJstayrt- 
secute  for  them.  But  from  the  whole  structure  of  the  Mtnts;  it 
may  be  inferred  that  that  right  was  vested  in  the  trustees  or  didr 
treasurer,  because  the  pei^Ities.afe  to  b^  paid  to  them}^~andl^)Ae' 
to  the  purposes  of  the  act  So  I  |hiok  that  the  trostees  ns^  ^ 
held  to  have  a  right  of  action  to  recover  the  penalties.  Theo,  hi 
they  any  right  to  assign  it  ?  I  see  nothing  of  the  kind,  and  koov 
tio  such  right  as  that  a  title  to  sue,  given  by  a  statute,  can  be  10- 
signed  over  so  as  to  entitle  the  assignee  to  sue  in  his  own  nsine' 
It  may  perhaps  be  aasjgoed^^^o  thf^^be  ^i^it  be  in  tlie  origioalptf' 
ty's  name.  I  do  not  say  whether  that  is  law  or  not  It  msy  be;  M 
thaD.is  not  the  «ase  here.  Here,  even  there  is  not  an  afsignstNB 
of  the  title  to  sue.  There  is  to  the  penalties ;  but  that  will  ast  as- 
title  the  pursuer  toiBuefor*tbeiaLA  ift  muf^MMiB  him  to  oonpd  tke 
trustees  to  give  their  sanction' to  a  tait  But  I  do  not  think  thattk^ 
had  a  right  to  assign  '^tWUiaf  |H^^ties«'  \  rNo  such  express  right » 
given,  nor  is  it  to  be  inferred,  as  the  penalties  are  to  be  spplM^ 
the '  pTirp<wes  of*  «6  act  j  H€  d^  eveli  if  it^  had'%ppearwl'^tW*« 
jfenallies  were  given  to  the  p^rstier  for  Ws  tJwit'n*,  thtt^oiiM 
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Doe  have  been  legsl.    fiat  thmt  is  aot  die  groond  of  mjr  opinion,  Sff^tim  l9Sft 
TIm  riiriit  lo  fliie  was  jn  the  tviiatee8i>>  >  Iteonld'  not  be^  oor 4ub  it  ^HfTC^^ 
been,  assigned  to  the  toU-gatherer ;  and  tbe  action  ia  net  therefore  MoFri«Mt  gua 
broaght  in  the  proper  form*  .  Others. 

Lord  Medwyn. — My  opinion  is  not  much  different  from  that  of  opinion  of 
youf  Lordships.  It  is  dear  that  tbe  prosecvtors  for  the  penalties  ^^^^ 
are  lo  be  tbe  partiee  tor  whom  <they  'are  tolMf  paid,  thoogh-  the  right 
of  prosecuting-^for  them  is  not 'expressly  gifen.  But  I  do  nM  say 
what  wisuld  have 'been  my  opinion^  if  the  penalties  for  evading  the 
toHs  bad  been  properly  ass^ned  to  the  teUman.  "1  am  rather  in- 
dined  to  think,  that  being  the  means  of  properly  levying  the  tolisj 
it  would  not  have  been  improper  in  him  to  sue  for  them,  if  •they 
had  been  tightty -tttsigned^  Iwquld  then-haive  hdd- that  the  words 
of  the  ad^' that  tbe  penalties  sbottld  be  applied' for  the  ^purposes  of 
the  aet,  were  sufficiently  eupported,  as*  tbe  tollman  would  then 
have^ven  a  higher  rent,  whiofa  would  have  gone  into  the. toU-trust* 
But  that  is*  not  tbe  case  before  ns*  The  pursuer  haa  net  right  to 
the  penalties  to  support  and  enforce*  the  levying  of  the  tdk^  jor  to 
sue  for  them  in  his  own  name.  He  was  therefore  bound  to  go  to 
the  proper  parties,  the  trustees  or  their  treasurer,  that  they  might 
prosecute  ^r' him;  though  no  doubt  at  his  espense. 

tiord  Obnlee  absent;  «>••''  J    ^     •  4  . 

f  Vbt  Court  ^^  niter  the  interhNmtor  of  the  Lovd  Ordinary/ sub*  Judgment. 

*  mitted  to  review ;  repel  the  reasons  of  advocation ;  find  that  the 

*  advocator  has  no  title  to  pursue  for  the  penalties  libelled ;  remit 
*simpliciter  to  tbe  justices,  and  decern:  Find  the  respondents  en- 

*  titled  to  expenses/ 

Lord  Ordinary,  CringleiU.  Act.  A,  ^PNeiU,  Patenom.  Alt,  Dean  o/Fae. 

{Hope,)  T.  MackenzU.      Archibald  Wishari,  W.  S.  and  WilBam  Bowie  S.  Camp. 
beS,  W.  S.  Agenu.  F,  Clerk. 

•  •  •  •  I 

■  ■      ,    * 


SECOND  DIVISION. 
No.  CLIV.  29tt  June  183fl. 

HENRY  MARCUS  EDER 
against 

HIS  CREDITORS. 

PftocBSs. — Cessio  Bonorum. — AJindviff^  that  a  pursuer  was  ^  not 
*  entitled  to  the  benefit  of  cessio  tiUy  in  addition  to  the  imprisonment 
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1^9  June  1839. 


Ederv.  bii 
Creditors. 


<  already  suffered^  1u  shall  have  undergcne  four  monihi  aidiXimi 

*  imprisonment  from  this  daie,    and  refusing  *  the  ceuio  hoe  data, 

*  until  the  expiration  of  tlmt  period^*  not  auUiorised  by  the  term  ^ 
Stat  6  and  7  Will.  IF.  c  56. 


Narrative. 


The  pursuer  raised  a  process  of  cessio  bonorum  before  the  Sheriff 
of  Lanarkshire^  under  stat.  6  ind  7  Will.  XV.  C..56.  The  Sheriff- 
depute  found  *  the  pursuer  not  eotitled  to  the  benefit  of  oeaio 

*  till,  in  addition  to.  the  imprisonment  already  9uffpred,  be  shsU 
^  have  undergone  four  months*  additional  imprisonment  from  this 
<  date/  and  refused  <  the  ceosii^  hoe  statu,  and  uiitil  tbe  expintios 

*  of  that  period/ 

Eder  reclaimed  to  this  Court,  pkading  that  the  Sheriff  had  ex* 
ceeded  his  powers  in  ordering  M^e  four  months'  imprisoooieBt. 

Stat  6  and  9  WUl.  IV.  e.  56.  provides,  That  the  Sheriff  wy 
either  grant  decree,  or  refuse  to  graai  the  «ime  in  hoe  statu,  or  grant 
ii,  subject  to  a  declaration  that  it  aball  not  be  extraetable  «  awaihUe 
as  a  protection  to  the  debtor,  for  such  time  as  ahall  appear  pteper, 
or  make  such  other  orders  as  may  be  necessary  for  the  admhtistia- 
tion  of  justice*  , 

Sect  17.  eaactSy  that  if  the  decree  of  eensiobe  refiyaedmhie 
statuj  either  l^y  the  Court  of  Session  or  the  Sheri£^  the  dnhtar  aaj, 
at  any  time  thereafter,  whfaoai^e  necesaily  of  ndaiog  aayiKV 
summons,  or  presejoting  any.  n^iir  peti^oo,  af^y  to.  have  jdeme  dt 
cessio  proominced  in  \m  filfPur*      :      - 


opinion  of 
Court 


Judgment, 


Deas  contended,  that  the  interlocutoris^C  .tlM^  Sheriff.! 
substantially  to  tbf{  same  ^ng^r^  but  in  ;eiM)tber  fermrvitb  grendfig 
the  cessio,  and  superseding  extro^  for  four  mopdis. 

Lord  Justiee'Clerh.'^lt  is  perfectly  undemtood  that  the  prapci 
phraseology  is,  *  superseding  extmet ;'  but  this  is  just  adopting 
that  of  criminal  justice,  which  will  not  do :  And  then  four  laontb 
is  a  monstrous  long  time  of  im|)ri80Dment 

Zj>rd  Medwyn  was  inclined  to  think  that  the  jaij^^meiit  of  the 
Sheriff  might  be  supported  under  the  act;,  bui  cooiidered  tbtt  ^ 
would  be  sufficient  to  refuse  the  cessio  hoc  statu. 

The  Court  refused  the  cessio  hoc  statu. 


Act.  Macfarlan€,        AIu  Dwi.        Jama  Amlerson^  $•  S.  C  Agent 


0. 


*     •  ..  f. 


«t 
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SECOND  DIVISION. 

No.  CLV.  29th  June  1889. 

JAMES  ORR  AND  Company  and  Others 

agaimi 
JOHN  POLLOK  and  Others,  (Airston's  Trustees.) 

Water. — Recompence. —  7%«  qtteaUity  of  water  in  a  stream  na-- 
turally  scanty,  on  which  were  a  number  of  public  works,  having 
been  increased  by  artificial  erections,  the  Court  found,  in  terms  of 
a  report  by  a  sdeniifie  person,  that  the  proportion  of  the  expense 
of  maintaining  these  erections,  ^  according  to  the  extent  of  benefit 
^  derived  by  each '  of  the  parties  interested,  was  to  be  ascertained 
by  caleubUing  the  combined  effect  of  water  andfctt.  used  by  each  at 
their  respective  works. 

A  STREAM  in  Renfrewshire,  called  the  Lerem,  has  a  g^eat  many  NamttiTe. 
pablie  works  sitaated  on  its  banks,  with  a  view  to  the  lienefit  of 
the  waler  in  driving  machinery  and  otherwise.  The  stream  is  na- 
taially  scanty ;  and  means  have  been  taken  by  those  interested  to 
d)tain  the  possession  and  contronl  of  eertain  dams,  lochs  and  reser- 
voirs, for  the  purpose  of  throwing  an  additional  quantity  of  water 
into  the  stream,  and  thereby  increasing  the  facilities  afforded  by  it^ 
for  manafcctttring  purposes. 

The  defenders,  as  proprtotors  of  one  of  those  works,  were  called 
in  the  present  action,  on  the  allegation  that  they  belonged  to  an 
assodation  for  procuring  and  preserving  this  additional  supply  of 
water ;  which  association  was  averred  to  have  the  power  of  laying 
on  an  assessment  or  taxation  on  its  members,  at  its  yearly  meetings. 
The  defenders  admitted  deriving  a  certain  advantage  from  the  water, 
bat  denied  the  existence  of  an  association  with  any  such  power,  and 
"  resisted  the  claim  made  on  them,  at  least,  farther  than  the  just  pro- 
portion (^  the  expense  of  the  water,  estimated  on  a  fair  cdculation 
imd  ascertainment. 

The  Lord  Ordinary,  befiire  answer,  remitted  to  Mr  James  Jar- 
dine,  civil  engineer,  to  examine  the  works  on  the  Levern  respec- 
tively belonging  to  the  defenders  and  other  persons,  members  of  the 
alleged  association,  and  to  report  as  to  the  proportion  of  the  expen- 
ses of  the  association  for  eertain  years,  to  be  borne  by  these  persons 
severally,  *  according  to  the  extent  of  benefit  derived  by  each  from 
^  the  operations  of  the  said  association/    Mr  Jardine  reported ;  <  In 
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MfclSS. 


Orr  and  Co. 
and  Others  v. 
Pollok  and 
Otben. 

Narrative. 


29  June  1839.  *  order  to  ascertain  ^  the  exteat  of  benefit  defined  by  etcli'  wfA 

<  from  the  operationi  of  the  astooiatioii,  the  reporter  meamnd  tke 

<  quantity  of  water  uied,  and  its  deacent  or  fall  at  eadi  vori(»  vben- 

*  ever  that  could  be  done ;  bat  in  the  cases  of  Broadley  Spinniiig- 

<  MUI9  and  the  Hurlet  Alam  and  G>IIiery  Works,  he  was  ondertkc 

<  necessity  of  taking  the  etidenoe  adduced  by  the  parties. 
*  Taking  the  rektire  *  extent  of  benefit  derired  by  each  wotk '  to 

<  be  the  combined  efieet  of  the  quantity  of  water  and  &11  used  by  csdi, 

<  or  taking  either  a  doable  fall  with  the  same  quantity  of  water^  or 

*  the  same  fall  with  double  the  quantity  of  water  as  a  double  beseit, 
'the  following  tafala  will  cxhalMttthek  1  oxtaniiofi  .benefit  dented  bf 
*^  each/  being  ttsapectiTaly  .the  qnaBtiigr*^«f  water  in.mhie  featfer 
^  nianitermdltipiieclJiyjtlio  fme  Mlin  feet.  .*  Tha  tableoonmoMei 
^  attha  ttppomioat  workon  the  water  of  .thai  Levern,  and  procsab 
«  rogialasly.down'4taiooasaaS»tba  uadaBmast'  .  \-  .:  .  \  ^ 
1':  The  dafe«dara^obJ0eted\ta.ithe.prmcifilewn\wbicli  hbr*Mm 
proceeded,  maintaining  ^at  the  true  test  was 'jost:4he"adriiti«Bl 
quantity  of  water  brought  down  and  used*  It  might  be  thst  odc 
or  other  of  the  works  employed  the  water  to  more  of  profit  tiai 
others,,  either  by  conbioing^^widviitJiiiareJngenioui  ssid  eieetifc 
machinery,  or  by  maaohetitringarticlea  yielding  a'  bcttetietsn^ 
er  thfoogh  superior  natnsal ad3ranti^ea«.  Bttt4hese^  or  socb  as-thM^ 
were  plainly  sa  rdafistatohjedi  of  imfairff  with  nsspect  tothe'■b^ 
nefit  derired  ivom  tke  opeiationsi  mS  >  the  association.  This  bemit 
just  consisted  Am  tfae;additionaft  quanlitf  ef  watOK. :  Wlmre  the  ehde 
of  the  additional  water  brought  down  was  ased  by  the  woika^  tkcf 
were  on  a  footing  of  equality,  and  onghtite  pay  alUKe«i:>  Wbeitsslf 
one-baifef'  the  wvterjwas  juscd»  £tben  onkfioa^dialf  aheald  be  psii 
for  9?attA  se>piupuilio— By> »  TheifaH  :waa^  natural  advanfagep*' 
sessed  by  eanfaipropricior,  smd.eughtisMi  move  to-be  <laken  nrtsi^ 
count  than  improved  machinery  that  might  be  used  at  the  worim 


IJL'V.     *  '    I     '  * 


.'I*  "       I  V    :     •'  •!. 


Lord  Ordi. 
nary's  Inur- 
locutor. 


Note. 


The  Lordi^Oadinaty ;*  «pprored  of  the  report  esreonreoliy  sal 

<  gafficieBtly^aaoertaiaiag(the;.poini  remitted  .la  the  veBgioeer,>  m 
^•tbe  <rprapoitioni>f:the  expense&ef  ithe  aasodatiaB/  for  the  ym 

<  8pecified,  <  which  the  defenders  and  the  other  pswen%  meobtff  sf 
<<  the  association,  should  bear  for  each  of  the  said  yeaiO'Seiennf) 
^«  according  tOLtbe  extent  of  benefit  denned  by  each  by  the  opeiatioDi 
^  of  die  add  aisoeiailion  i^undditig'the^auioeaDed'nete:: 

*  (jMbl0>^<  The :  Lovd  ODdHnaryhaano  donbt  that  the  priatqiit  sf 
«  tjieT^portasvright'  ^Though  he>!gaw(«o  opinion,  aBd46ftit'sil 

<  open^  be'believea  «bat>be  waa-st<«BglyJnQlinad  ta  think  so  Mk 
'  the  remit' waa*  made ;  end  wkb  ibe^ieport  of  a  adaatific  peisseof 

<  such  eminence,  he  cannot  doubt  it  now.     The  falhey  in  the  <k- 
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«  iamienf  fBammb^sB^umitathit,  iliftfeilMSQdM  thit«he<a4diiiMwl  29  Jtiii«l839. 

*  water  is  to.eoiBa^al'mlL  eyevta  injunl'lbtntcaleiiktflt  the  advanteff^    ^^^V^^ 

<  wUah  eaeh  paitjr  slay  got  fay  iBafb  a  qnanli^  of  jraler,.*    But  lliia  ^1][  ^„  ;^ 
&  irsot  the  opiate  of  tke  caae*    iSiippmlig  ihai  tkf$nr  was  im  water  Poiiok  wd 

« at  ail,  a  natnial  poMbilit^  «f  va  &U^£  ftUttji^&et  wraid  be  of  «•  ^"^ 

<  more  Talae  thanttiaft/ef  »}fiiU  of.  ten  feet^  :  Btitif  «f  iveniquanti^     Mouu 
f^of  water  coald.be  pvraliaaedv  orgotrbf  opn^  vamnubuAnMm,  net  in 

f  Ibe  power  of  any  one  iariividifaU  which  «f  tbeae  parties  oould  effecd 
^io  pay  tfaflB.largeat  prioeiofh  that  given  qnemity  of  water? '^PlaiAly 
4i  be  who  had  the  ponibilitgr  of  «iaU  of  (thirty  ffeet»  beoauae  he^coald 
<tura  it  to  dutee  tiaaea  >die  valoe  which  the  otbere  couM«  No 
^d0abt»  if.be  did  netwant^itfaa  woaklnotpayforit.  But,  if  it 
^was  of  importance '  to  Urn  toiittre  it^:  be  would  pay  so  muebthe 
^  more  for  it^  because^oC^th*  lafgeaappliiaitton  which  he  oould  make 

*  of  it  The  principle  seems  tot  he  tbe'same  for  the 'increased  sup- 
.*ply  required,  though  i^  may  be  tree  that  absolute accuraey  in  (the 
f.sJletments  may  not  perhaps  'be 'practicable  in  all  'ease&  The 
^greater  fell  the  pacty  can  coaaflaasHd^  ^the nBcUnery  which  he  can 
^drive  witbritmoit.be  of  the ^greaterimportaaee;  and  if  an  ia«> 

<  creased  aopply  is  necessary  for  secnrii^'the  worics  agaiiist  the  ef- 
Hecti  of  drooghe,  or  for  increasing  their *power,  and  if  that  supply 
^  can  only  be  got  by  purchase,  or  by  expense  to-be  ioeurred  by  an 

*  association^  the  relative  benefit  wUch  sucb  a  party  gets  by  it, 
f  or  the  portion  of  the  pvice.whieh  he  ought  to  pay,  could  never  be 
^  measured  merely  by  the  quantity  of  water  so  obtained.     It  plainly 

*  depends  essentially  on  the  addidonal  power  which  it  gives  him  by 
f^  the  application  of  that  quantity  to  the  fall  whiob  he  poasessea.  He 
( ci^mot  get  it  without  the  joint  effoi^ts  of  the  association ;  and  when 
^Jie  gets  it,  the  only  fair  measure  of  his  proportional  benefit  is  by 

*  the  combination  of  the  two. '  If  that  rule  will  not  in  all  cases  give 
^  a  strictly  mathematical  accuracy  of  estimate,  it  seems  evidently 

*  to  be  the  only  fair  and  reasonable  criterion  which  can  be  obtain- 

*  ed«  Tbe  Lord  Ordinary  therefore  tbinks  that  the  reporter  is  right 

*  in  his  principle,  so  far  aa  be  is  capalile  of  judging  of  it.  But  it 
>  w<^ld,  at  any  rate,  only  be  on  a  very  decided  opinion  of  error 
^  that  be  wooM-veiyture  to  reject  kJ 

PoUok  radetmarfL 

Lard  Meadambanh.-^!  am  £sr  adhering.     What  must  bave  been  Opinion  of 
the  uoderetanding  of  these  partiea  when  they  agreed  to  make  this 
supply  of««aten?^'  l<Iot&eertaii|ly  tha^any-improvM  maditnery  be* 
Wnging  to  the  lower  iwritenrsbenld  be  taken  ioto  a^eonnt;  but  it 
mast  have  been  in  'their  conteoipjation  that  diflferent  degrees  of  be- 
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Nt-lal, 


Orr  and  Co. 
aod  Others  »• 
Pollok  and 
Others. 

Opinion  of 
Court. 


Judgment. 


99  June  1839.  Defit  woaU  be  derived  frem  the  Qp^rations*  thow^  nearer  the  «»ce 
drawmg  very  litde^  ao  that  they  could  have  contemplated  no  ether 
principle  than  that  the  reporter  haa  proeeeded  on*. 

Lord  Medwyn, — I  am  for  concorring  with  Mr  Jardine.  Itii 
his  view  of  extricating  the  remit;  and  he  b  a  scientifie  maa, ail 
much  better  able  to  form  aA  opinion  on  this  aobjeet  tliaa  I  an. 
At  the  aame  timye,,  (  think  thai  be  baa  gone  on  proper  pnndpki 
The  extent  of  benefit  ia  what  ia  appKed  Co  the  machinery  of  cadh 
individual.  If  he  hpi  a  better  fiatl  than  hia  ndghboor,  he  will  nit 
hie  maebinery  tp  it.;  and  when  the-  fiaU^ia  good,  lean  water  will  k 
required.  I  therefore  think  that  tb»  principle  of  cntenkdon,  \sj 
combining  the  effect  #f  the  fidl  and  di^  quantity  of  water  ia  rigk 

Lard  JusUc^Ckrh^^l  am  dtapoeed  to  aoncnr  witfa  the  Lord  Or- 
dinary. There  ia  a  plamaitHlity  in  the  argument  on  the  otberade; 
but  when  we  lo<^  to  the  rearit,^  the  rqiorter  haa  appKed  the  proper 
principle.  The  wh<4e  mills  on  this  river  are  on  a  grsdoal  alope, 
and  each  takes  the  benefit  of  the  artificial  works.  Butit  istaki 
observed  that  the  greater  and  more  expeauve  part  of  these  woital 
is  at  the  locks  and  reservcrirs,  wtthont  which  there  would  be  w 
water  to  bring  dowa.  It  must,  tkerdorev  be  a  aovliined  pruici|ife> 
of  the  advantage  to  be  derived  from  the  fail,  and  the  quantity  if' 
water,  that  is  to  be  follpwed. 

Lord  Gknke  absenti  ' 

The  Court  adhered^  reserving  all  qoestioBaof  expenses. 


Lord  Ordinary,  Moncreiffi  Act.  J9«an  ofFae.  f Hope  J  More.  Alt  if*A4. 

Pmi^,  W.  A.  G.  ^  R.  EUU,  W.  S.  and  Thomrnn,  EUo' i  Bwxn,  W.S. 

AgSDttk        T.  Clariu 
t 


G, 


3BCS 


FIBST  DIVISION. 


No.  CLVI. 


adjirfy  18^- 


SIR  W.  F.  ELIOTT 

agoing 

T.  S^  FAIRLIE. 


PrOCKSS.  -Tr  MaMDATAHT.— I»BA»E  T«r  AMVAl. — TjTW  Vt  W*- 

»VK. — A  d^fmfkr  in,  .4m  mctim  ^  dumagt*  toaa  ardamed  if  w 
Court  to  titt  a  aitmdmtary  itfbn  protteJSng  jxaiher^  tmi  > 
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daiary  uxu  aecotdmghf  sisted. — HeU^  that  a  petition  for  leave  to    t  July  1839; 
appeal  agdimt  that  judgmeiUj  in  the  name  of  the  defender  alane^     ^^^V^^ 
could  not  be  nutainedj  but  that  the  mavidatary  must  aho  appear.    ^^^^* 

Im  1885  Furlie  raised  an  aoti<m  of  damages  against  Sir  W.  F.  Namtiv*. 
EUott,  and  in  tbe  oourse  of  preparing  tb^  record,  the  pursner  mored 
tbe  Lord  Ordinary  to  ordain  tbe  defender  to  sist  a  mtodatary ;  which 
flwtbn  the  Lord  Ordinary  sustained ;  and  on  a  reelainring  note  the 
Goart  adhered  on  19th  January  1899.  Thereafter  Mr  Rose,  W.  S. 
the  agent  of  the  defender,  was  aisled  as  his  mandatary^  and  the  case 
proceeded  in  the  Outer* House* 

Sir  WiUiani  presented  a  petitiosi  in  his  own  namefor  leate  to 
appeal  against  die  interbeotory  jndgaaem  of  19th  January^  which 
FaMie  opposed  inter  alia»  on  the  ground  that  the  petition  should 
hare  been  presented  also  in  name  of  1^  mandatary.  '    '     . 

Lord  Gillie* — It  is  certainly  very  idle  to  find  that  a  party  must  Opinion  of 
sista  mandatary  in  a  process  before  he  can  proceed;' and  the  moment  ^^^ 
the  mandatary  is  required,  he  drops  his  appearance.     1  do  not  nn- 
derstand  this.     The  mandatary  no  doubt  may  withdraw,  but  in  that 
esse  Sir  Williaiii  would  be  bound  to  sist  a  new  one.     But  here  he 
does  not  appear. 

Lord  President. — That  is  Worse  and  worse.  The  petitioni  I  think, 
must  be  refused,  at  least  superseded  dll  the  oalandatary  appears. 

Lord  FuHerton  ooncorred. 

Lord  Mackenzie. — The  diflScuIty  which  I  feel  is  this.  The  ap« 
peal  itself  against  the  judgment  orderino^  a  mandatary  to  be  sisted 
must  be  presented  in  the  name  of  Sir  William  alone  r  and  is  he  not 
in  the  same  situation  in  presenting  this  petition  foi*  leave  to  appeal 
against  that  judgment?  Whether  this  petition  should  be  granted 
on  the  merits  is  another  question  altogether.  This  is  just  like  a 
petition  for  leave  to  advocate. 

Lord  Gillies, — I  so  far  agree  with  Lord  Mackenzie  in  thinking 
that  Sir  William  must  be  tbe  sole  appellant  against  the  judgment 
ordering  the  mandatary  to  be  sisted ;  but  after  a  mandatary  has  been 
ordered  to  he  sisted  in  this  Court,  the  application  for  leave  to  ap- 
peal roust  be  roade  by  the  party  and  the  mandatary  ;  and  it  is  not 
enough  that  the  party  alone  has  the  right  to  appeal,  and  that  the 
mandatary  is  not  the  proper  party  to  that  appeal,  but  he  is  the  party 
who  must  appear  in  every  step  of  the  process  in  this  Court 

The  Court  superseded  till  the  mandatary  should  sist  bimself.  Judgmmn 
Tbe  mandatary  accordingly  was  sisted^  and  the  Court  being  of  opi- 
nion that  the  petitioner  bad  net  stated  any  sufficient  ground  for 
leave,  accordingly  refused  tbe  petition  on  tbe  merits«   • 
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Now  Vol 


Eliott  9. 
Fairlie. 


9  July  1639«  AuthoriHes  Jbr  ike  petitioner  m  th£meriti.-^TmdiSef  Feb.  23. 18S2, 
1  Si  ^  2X  841;  Gmti  Ner.  3^  IdU,  4tS.  SflX  &J;  Feqis. 
son.  Nor.  22.  ia26»  4  .S". ^  B.  219^  Murmf^  Jw»  24.  1889,  7 
«$.  ^  D.  316 ;  Akop,  Nov.  23. 1880»  9  S.  4*  J!>,48;  Stalker,  12tk 
Feb.  1881,  9  iS.  $-  iD.  434;  DonftV^  Ann  of  Proem,  98;  Evl 
of  Marciimoiity  7th' June  171^t  iUor.  SSd;^  £ail  oCMehriUc^  ^j^ack 
7.  1698,  Ifor.  855 ;  Efwiiif  ,  Nor.  26.  1893,  2  iS.  ^  JD<  467 ;  KhM. 
Marefa  11. 1828;  4&  4*  A. 549$  Sttritb^  May 24.  1826^  8  5.  ^  A 
852;  Lockhan,  22d  Deo.  1882,  FaaColLf  BdTs  Cm.  ii.4l2| 
Taylor  v.  Fairte/^  TrtMtses,  Mardi  1.  1888»  6  WHmn^wnd  Sim, 
301. 

Authorities  Jar  the  respondent. — Forth  and  Clyde  CanakConpiBy 
V.  Mitebell,  14lh  Feb.  1826,  6  S.  ^  D.  548 ;  Mowblay  v:  Leittb, 
8lh  Feb^  1825, 3S.^D.  685 ;  Liodaay  9.Cindiay,  8Hi  Feb.  IW, 
5  S.  §-  Z>.  310 ;  Smkliv.  CwwteMof  £trathiMn,  dial  May  \m, 
eS.^D.  903 ;  Beoch  v.  Robb,  14th  May  1831,  9  S.  if  D.  586; 
RobertBOo  and  Company  o.  Eladey,  Diawdale  and  CoiftpAiy,  Mk 
Jav.4838,  11  S.  ^  Z>.  820;  Brown  «w  Liliiay,  12tb  No¥.  19S^ 
12  S.'§:  jDl  18. 

Act.  D.  JKf  AaS;  /ji^/m.         Ait  Dem  of  Foe.  (,Hopi,)  Ruuell,  Pattiiam       Bm 
^  Rote,  W.  S.  and  R.  Laidlaw,  S.  S.  C.  Agenu.         N.  Clerk. 

C.  G.  R. 


FIRST  DIVISION. 


No.  CLVII. 


2d  July  1839. 


BRd^N,    PETII^IONER. 


Public  Burden. — Road  Money. — Landlord  and  Tenakt.— 
A  landlord  in  a  lease  became  bound  to  pay  *  the  whole  public  burdeu 
*  affectingthe  lanSs  dnring-tke  currency  of  the  tedse  f-^hddj  in  a  qsar 
tion  between  the  landlord  and  tenant^  t/tat  road  money  fell  within  Ais 


clause. 


h 


// 


Narratife. 


Brown  had  be^n  afppoSiited  jadicial  iactbr  upon  ^e  estate  of  Mii^ 
Weir,  who  i^ilien  a  mirior-;  knd  bn  her  arriral  aUttajei^  kt 
presented  the  present  petithm  for  recal  oi  Vk  appmHHMC '*  Tke 
petition  was  remitted  ta  flfe*  l^rd  Ordin^,  by  wBoAtit  iW  i«^ 
mitted  to  the  Anditbr  of'C6uft,'#ho  submitted  the  Mfowhi^piiM 
to  the  consideration  of  the  Lord  Ordinary  :*  It  appeared,  tbih 
one  of  the  leases  granted  in  1825,  the  proprietor  became  Imw 
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to  pay  the  whole  public  bardens  affecting  the  lands,  during  the  2  July  1839. 
emrreacy  of  the  lease.     It  was  ohjeoted  on  the  <pait  of»  Miss  Weir's    ^'^'V^^ 
mnrators,  that  road  money  was  not  properly  a  pnblic  burden  affect^  PeUtioner 
iag  the  land|  but  one  fisllingi  exclusively  upon  the  occupants,  and     — « 
that  it  did  not  come  within  the  meaning  of  the  above  clause.     It  ^*"*^'^^- 
was  answered,  that  road  money  was  truly  a  public  burden  affecting 
the  lands ;  and  that  the  above  stipulation  was  susceptible  of  no  other 
meaning  than  that  the  landlord  should  pay  such  burdens  as,  but 
for  it,  would,  ex  lege,  have  fallen  upon  the  tenant 

The  Lord  Ordinary  (Cuninghame)  verbally  reported  the  point, 
intimating  it  as  his  opinion,  that  road  money  was  a  public  burden 
in  the  meaning  of  the  clause. 

Lord  President. — I  thinic  the  Lord  Ordinary  is  quite  right  Opinion  of 

Lord  GiUUs, — I  have  no  doubt  that  road  money  falls  within  the  ^^"'^- 
clause,  although  I  would  have  entertained  some  doubt  as  to  poor's 
rates. 

Lord  Mackenzie. — I  am  of  the  same  opinion.  In  a  question  be- 
tween the  landlord  and  tenant  the  landlord  is  here  bound  to  re« 
lieve  the  tenant  of  all  public '  burdens ;  and  certainly  among  the 
tenant's  public  burdens,  road  money  must  be  included.  It  is  not 
one  of  the  landlord's  public  burdens. 

Lord  FuUerton  concurred. 

hord  Ordinary,  Cwdnghame,       Act.  Wh^fham,       Alt.  A,  S,  JLogm.        A,  Dunhp, 
W..S.  Agents  t       .. 

C.  G.  R. 


SECOND  DIVISION. 

No.  CLVIII.  2d  July  1839. 

MATTHEW  MONTGOMERIE 

against 

W.  B.  S.  CAMPBELL,  W.  S. 

AoEMT  AND  Client.  —  Extinction.  —  Special  casci  in  which  a 
law-agent,  who  also  conducted  a  variety  of  cash  and  other  transao^ 
tions  for  his  client,  having  been  ia  the  habit  of  transferring  the 
amount  of  his  business  accotmls  to  his  g^eral  cash-account,  and  so 
rendering  them  to  his  cIient,-*-and  a  cash  payment  having  been 
Blade  at  a  particular  period  by  the  client,  which  was  carried  to  the 
liie  cttitent  aoconnt  genemllyt  and  thereby  extinguished 


TW8  ■''ISti^**^^^  dF"t<Hfe  «if& 


fl 


^^i^^'  ''A)^^#boW  t^hm^^  tbeA^dtte  td'AWi^n^;  b^tli'Btf'tanffiifiiQ? 


Lord  Ordinary*  Jeffrejf,       Act  MtaOami,  Pmmey.        AlU  ITA^  Genml      M 

jj  o>  e('t-0^"L*..J  •«•  '".1!'.^.  vw/i  ii-.».{tt  .j»[»  ui  inniii.1t)  fl,'  iUw  ua  '-^ 
'i>6  h.'*i  iiu  10  ^J.  '  jii!  i'>/oi.>  lui  '*<'r..l:>nj(j  ?mM  lU  •  ,J#tji*>Ji]i  ISilu'j^i* 

Jitt>ilOT^iiff  fi  W3V/  fltadiJlO   ll/L     oAMiltii  '^'^'^^^  *''^  hhuKl"  -u   aii  (**i  I- 

avbii^Msi*!  edJ  nr  tasdi  \d  bi>voiq  8fiW  tloidw  ,lliw  aid  Id  «•!* 

fi»fei^g>vi|iggii|iiiti^ilwigj<lwfi%til^        liifciiWiiiiWt 

n'lad  had  loitUsdi  ddi  doidvlo  ^ynsqaioD  bfls  oxBdiiiO  ^aoibrrii^ 

odi  ^«ti]a;)>ii  aohoB  inoBdiq  od)  Jd^guaid  (^adiblfcb  on  ^ffl(^*fff 
dvi>d  o}  'it>hio  ni  ciodicl  did  'io  loJuosx^  ^gnWivitia  dIo«  «ii  iiftbvM 

o-lii  ftll  •l!iVl  adj  lo  gfmol  ni  hnJaavni  000,0^. J  )o  «l|lil»  0^1  «* 
-il'jiq  81?  J>'itij3  it>f>noleib  sdT  ,93ifsbn'J(j'ib  adJ  (lo  fiaiitigilib  bwM* 
^Ivubl^ul  ni  ho^oiq  notid  gnlvfid  lliw  adJ  aadT  .1  iPiaaaa):*!)  ^wM 

iioij  jtL4hii[  Slit  o;>  jD'jj/Jua  jb^iJiiujia  sib  Hba  hiw  «diBsb  ihoJi«»i  »^ 
iG^^^tv^^di  sua  ol  ^ns^sqmoanc  aaw  3i  e^^u<^^/|l^iSS^83^.  ^ 

uu,l  adi  «st}Jl9uii-o9  ftid  lo  s'loju}^]!!^  aitl  bfia  ,t6jia93ti^b  ddJ  IMtiV 
fc^ilq  mlt  )(d  ^bsiiiid  aio^sisdl  aaw  biiB  c«ii04Viiii»4i  aWi  at  b»«i<i«w» 


tpAtcA  a  oar(v  having  tidMM< 
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:  4(f  Chaamcerii  agakut^  9wrvwing  exeeuJtofofan  EnglftJi  teSl^  andthi  i  SvA^  18M 
representatwe*  of  a  decmi^d  eo^mecutOTf  an  actum  su^ejuently    ^ir"^^ 
brouffht  in  Scotland  by  the  saw$c  party,  with  the  $ame  oljjeet,  agabut  Qraham/ 
the  survixing  cxecmtor,  wom  not  dumisud  at  inampetent^  but  ti$tcd 
hod  Mtaiu,  till  it  should  appear  whether  a  decree  for  afuU  aecowet^ 
vug  eouJd  be  obtained  in  the  Oumcerg  suit. 

TtLt  late  Charles  Graham  tif  Drynie^  the  defendePs  fittfaer,  executed  Narratit «. 
in  email  of  the  estate  of  Dryoie  in  &your  of  the  defender,  and  the 
heics-male  of  bis  body,  whom  failing,  of  a  series  of  substitutes*  By 
Us  last  will  Mr  Graham  bequeathed  two  sums  of  L.20,000,  to  be 
hud  out  at  interest,  *  in  the  purchase  of  Government,  or  on  real  se* 
^  eorities  in  great  Britain,',  the  interest,  ^Ihjdends  and  yearly  pro* 
daee  to  be  paid  to  the  defender  and  the  testator's  younger  son,- 
Charles,  req)ectively,  the  principal  sums  to  be  divided  among  their 
children  after  their  death,  and  in  case  of  their  dying  without  issuer 
to  be  vested  equally  among  such  of  the  heirs  of  entail  of  the  estate 
ef  Drynie  as  should  be  then  living.  Mr  Graham  was  a  merchant 
ia  Londoog  where  he  was-  demictled«  JQis  partneTy,  llie  late 'Mr 
Heary  Davidson,  and  the  defender,  were  the  only  accepting  exe^ 
eaters  of  his  will,  which  was  proved  by  them  in  the  Prerogadve 
fioert  «r  CftisteH>aqrt  md  lellem  of  udmimsiratioQ  takra  out  there 
U^mmmta  form*  They  proeeeded  to  veaUse  the  peasooal^^belil 
iiadit  aeoofding  t»  their  etatementi  amounted  «iily  to  I^2I,?00| 
iUch  was  l^t  at  iitfereek  in  the  htndi  of  MessraJDavidsoiM^  Baikky 
•ad  CeaipMy  ef  Loodeii^  wh^bad  saeeeeded  totii#  Stmof  Meseie 
IMdsMW,  Graham  and  Company,  of  which  the  testator  had  been 
e  paitnar.  Mmito  baviog,  by  th<B^  death  of  the  piwiotta  eiAedliitesi 
efene  to  be  next  heir  of  entail  iifter  di^  defender^  (who,  though 
Mrnedf  had  no  children,)  brought  the  present  action  against  the 
dsfeader,  aa  sole  surviving  executor  of  his  &ther,  in  order  to  have 
As  two  soms  of  JL20,000  invested  in  terms  of  the  wilL  He  also 
ilised  diligence  on  the  dependence.  The  defender  stated,  as  preli^' 
nioary  defences,  1.  That  the  will  having  been  proved  in  Enghnd^ 
where  the  executors  had  admkiiirtered,  and  the  trust*^fttnds  were  at 
the  testator's  death,  and  still  are  situated,  subject  to  the  jurisdiction 
ef  dM  English  courts,  it  was  incompetent  to  sue  the  tmateesy  or 
Mier  of  them,  in  a  Scotch  court,  relative  to  that  estate ;  and,  i2. 
That  the  porsner  had  ndsed  an  aetien  ia  the  Coort  of  Chancery 
i^ast  the  defender,  mid  the  exeeutota  of  his  cc^tmstee,  the  hite 
Mr  Henry  Davidson,  with  eonelusions  of  the  same  effect  as  those 
eoataiaed  in  this  summons,  and  was  therefore  baned,  by  die  plea 
ef  lis  alibi  pendens,  from  maintaining  this  action  in;  Seotlaad  fee 
Che  same  oljfeet  9gabiet  the  dajGmder  alone* 
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H71X  DECISIONS  OF  TWE  IteftW 

^   iXhe Lord  Or4iDatx.(Mi;Mtcif4^ l«9P^pf0iii^     AfeMlmg 

LorroTdT:'    ^ofeoMB^  Ia  j!CBpeet  tfam^  il «  arartQdc^ui..ilift  jmvitiMftililfttlke 

nary'i  Inter-    i-AefemiBt  Js^  «l  preteot.  to  FAphi.  ckr>  ^kiprjimee*  h^ymdidiet  jiP' 

locutor.  ^action  of  the  courts.^, J&ilgi^ ?mfl ihittj^ityJktkh^akM 

*'by  tbt»  defender;  that  it  kfiirtber  anri9i7ed.m  the  SfMUMiMi^illtltt 

Vtet^'jof Jim litiMr^  mc^t iluM  au&Hfiotlap wa^mr  Ikm  f^M ^ 
^  iprefewUe  bgacy  «o  wbioh  tbef^iltAiKei)  Jb4t{tb«:fiO(itt9geiiiifpimt{ 
« SDd^  oil  tbe  atkeiv  that  lie.  faast  not  left  iniidriti  fingfailAiMftiiM 
^>toimeBi-tfae>a88iB»^«HwdiiQb  Iiitt  stuteitteiit  ]»t«ditdttMr.ii9vfcii^J^ 
^^pfo^tlmt  the.  dcfenderytinlkk  d«leifce^.iitaipm8»ly.9tait8^ 
V^efbef: lie\toelv  sormvag MoAng exefiuinv ionfer .4e mftji&AA 

innyd^feace  .<nlg^bl?  Mir  •to.fbe.-MsOuii^dvfAiid  /tiift^  j^^ 

<  effect  of  obtaifiiog  secbrilit  owr^rapflfftj^uluatediit^'^^^^^'^' 
« iBfipebitlm  4tf^d.preUi]iui&ny()de£8f]«9i.  stftjMiiHiUrHioilbe  lilfe«r  tke 
%|^iriKito  tpjnsiol  in  thfl  ooMw^  ^Al^dfl^lUiiitgAlaflM  t^ioi^fAMi)^ 
4)JmiiMfjnidefe«4!fv  in  renpeptrtlibt  if  jfkm>«^9l.pmieMJippJMBito 
^any  efboti»l^Qiee'jOtarj»€tjalitok»ed^        Q»iMrfeoi|atoliryffc 

^3Ei^fla&du;oflW:c»i8pellwgodifedr^^ 
!jIiU^dbUgplipii^3ii»i#obtiiejii^g!:^  ooiAMkffh 

iltiifuiitlie>;itd8teoeeoof  libMMfc^  QhmA§T^i^(l^ 

^oball  UftidinidWed^ .  Bift  id.ri^ko£%id<q}^i;^^ 
4ddiO[iesemtn|F;luBd$  iBi'tbe!iGpivt,<rf:<?h|Mtr|[Mi^^ 

l)«AQMmIkgUQM;^bejjiefonAer,jM:Jb<^^  AhddM** 

.<i«poirttdieiltftad^€i»^3tlJ^     J«mfiiii|4aiiiUfM»B^ik»^ 

« mentj  fiods  him  liable  Jn;  expenses,  allowmJA^mHMPlitkiMfi^ 
«^]^odiBioi;jou]  «riiM  Mgfidif.XMiteil{iO]iMM      liiMki|dillie  ^ 

Kote.  :)J ; J^AA«-^f iT^Qf  geoorol  4tttk#v.t|«l^  aiii'f3e«&Mido90|ibe^3ii^^ 
^  ^{[iteoiml^^  iia^fe  ft  i^emwaiiaof  teiiiiois»  M Jlb^  pMMi^£ A%istBiiT 
#rv^Oib0iib«iidAt«btti^  iNi4i«ft«m^ii^^ 

^dmUe  *lc|pRttj^>8tiQbqa9.Ubf|t  JA  jtllfd 

_  <r¥e«iig!#.  Rtansei^Etbiiil^i  ii»ii^i  Ti^i^JbAtit^J^d 

.-  *»     ' 


Ife  IM.'  COURT  OF  SESSlOifJ  lilt 

f  WDMeelsaty  at  prateat  to  reaolre  that  |NHDt.    Qui  tkid^areltfelf  4  JS^  l^A> 


<  always  sapp06e%  either  that  the  exaoatrnpia  reaiilaiitiillbbiii'tiia         ^,  ^^  ^^ 

^ariadietiDti  W  tlie  erarta  ^F  tbat  coomtiT^  or  tiuit<tliebe'atee«l^afiy  G^h!!fii^^'"'9 

4>fluida. oiMter ita ^ontfoal  aafBoieiit to  lui»mr  tbe idi nko^uaidufficr  ^^jf^'l^^^'j 

^laUph  a  party  ao  situated  is  eotitiecL    'Noir>'tbeiatata<o£dKr»^-^   ^%i  c.'viHn 

'^aaitt  ease  i%  that  tie  dafeadar  ia  ankuMyb^fmid4liBJK^mdie&ri         *'''^"''''' 

^igfUeMoreaj^Ai^teuf,  :aad  no*dearea  ta'>be  {jvdbinaiibedkitfa^d 

^a  ^Urea^y  adBbet  hln^ :  if  Jie  aoasiiimea  dd  las  prtaeat^iinaMli— ^ 

i^A  pevCaat  aofd  aj^keMi/  aceoontii^  eannoi  be'oblrftiAd-tdidiej>iat/ 

«lbiM  Uuna  bara,  againat  hlmaalf  paraonallyt.  -,>Q»  tka  ddiaf^anoil/ 

^te  hfaaaeM  atatea  thattltara.arct  mo  fimdaof  thevesaaB«ry.«.ia  fag-^ 

^dand  bayodd  L.^1,70€l    The  atiegadony  that  tbiaaiBB  ji^thvadiale 

iiaaai  of  .thar«zaoutrf  fund^  la  eaiiraly::  deniad ;  «and'<'it<i8i¥ai^'ppr^ 

^ARthtfIf/«o  te  obmrvad,  diattha  8rticalateiaMe^ia«ta!]A;tfae^nii«' 

^iaaiha^thMi  the  pefsotial  aaiaite  waa^givieh  ttfriki  ihaadttoabtittliDa^ 

^ift  Mt/  unAr  i;.60^000v  attd'  dMit  the  defeadar  jiaa  jmd\pbelptmd 

^kfoHee  laU  cmMdistaMeamewU^nfaa^iMtnai  altiukd  laiaa^^^bofc^ 

>  jiaiia,  ■  At  fiaeiaotthey  moat  be  aaaiMMd.'  >^       >  ^  -)    <»jr>%9 ' 

^  if  la  dtia  atnte^  of  «bin^,*  ther  pdtaaar  haa  ttcd>  alalia  iiiitUr»(^Uir I 

*9(;Gkaua0ryi  in  Sagland^  as  the  peeper  fbruaoi  lait'  leqhfiiagiu^^ 

tidbfeadea  td  aeeoqitt  fondly.    Hla'  rigfatito  60  ae&ilettiftwteaad 

A&imctlaeu^lk^iNiitk)  not  yie«aaa4]ie>ai»#ea^>inaBeUaiaM&ap^ 

)<Mn»ira  fvtpti){)ei'Md>beokftak7'f!Mi  Kditaiaiiigiapgeiibtalbaaisaiit' 

Hsffi  air/fiiiriaa  wteaariary, :  atid  aeaii«iiag»itlHi<'piapctf^iB|> tShgUd^ 

«^  tkatnelMft  bf  Ae^^pa^^r  <tf  tbeJ  Bag^iih  iooaawi^iBiitsiiiitqpbli 

•ifiblde,  >iiiia|ith»idefaadeafcatdg/?feaidaftt4niFi»^^ 

^tbattaiMi^oeaf  bSii  amvety  iMUe«  '  'BhayriiHqrpaeaa^jt^oilaaiifll 

f)Mtl^diilaaiiy^>robaUy<r€aeh  the  L.fll^d6,  aaiAtewbuii  ikiihd 

NbeMaatttoatdvteatonee  ef  DaiddaM  ai»d>Odaipitiy»ma|<fBiaa  ei^aiwi 

^H(f  lefeMf,  'hawever  taaliy  eafe,  wtibt  i»<iat  tba'j|eitilter>aaiildia& 

•tdttbdr    Bm  baywd.cbac  aaaa  the  Oeatt  lieaiwa  pMaea^oiadfijfet 

Nha^a^aiwatit^haM  ia^thatiAicr  defnidairiMa  baeai^aiidsiilfc&iiha 

^^tmrae  of  dpendfaig  the  oapilal  of  tbe  axacutay  ftoidav^fittteyftad 

l^ibateaiay'liMr  bto'owti  paff^oaea,  witboataay'regaaditd/tbeiElaiaipai 

^^thmaef'tbaamfeflireiit.     -  .'  .    '  ;  .i:;!i  -li^n.O^ca* 

'0^  ^M  ptoMortaiaea  idiepregeataetfau^  etidanilyfbBeaasadiefl^ 

f.  aires  totake  aome  aeeufity  for  hie  evantad  iel|dma  mgiiikimtiiaUt 

•^jieny  id  SeothMd^    The  fi»rUdieiUm  ewe  tbe.^tyviifrqfaita         .^joV^ 

iriiiaa^^ttateata«ilrv  jMtw'^iiir  aatf  bi^«^^ 

N«HH^er>9BS  Ait  tfcfie  dteftmdM*;  ea  da 'Bflg^^i^^aMiiadtmted^wft 

'^l^rthdAa-w  dcbetnH  ift^fb^  EhigliebeaififtidtKtiiUs.  ali|fbibbe 

i^l^t-gjbdqrsdiyi^'ib^ilgh^d^ff  biAil  «a  itoi  IheopdadeoUlibawab  Mm^ks^ 

^«dfltfia«df)irafe^bfevfeg^y^i#li«^^n^  #tttibebd  joAidiBiiaft 

'ief 'tii^QMMbf  Cbaadery.  >  Bat  bi  ir  bededeitcpiid^ :  JisdaM^ii 

4  e2 
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- —        .tithropHsriiefio /^d^di^ial  okiirl^fntti^ 

<  a  specific  preferable  legacy  could  require  •bnKiftoi^iilJtkigi^JBiiif 
ffie(rm;^QBl)k«8rffedri#fiari(efetdilkigrwbBth^itlK^  jnhmiu^liilh 
-•)aielit(ldidBtii¥BBdl  iom^  yBaliABSimfttcnfaidsgdpAi^iUiiUpf^ 
a^wbioUinarif  ili!aeebaiilbiCAenCdtetid£ClHwef|iplfasd^^ 

<  dinary  thinks  it  clear,  that  Le  caoiidt  atcpresen^ipiniged  Wdukii 
«4iWibii9/UieoiD|rt»iribdaivqJflHiM«M^lM^ 

f^iritWdrfblitfae)pailf)OB^  iiixfdoB<Ki^iA«ijtt)ig^iMsUywlUc^(U^ 
^r^taid  teAiiiifyoihei<4lwcttal&iififaciiftU      IBrntpOiUikkaAisfi' 

<  nion  that  it  oughJfeyrifatoyiMperil,lDi^i>iiihHii^p€ltrotl<^ 

*  the  process  in  England  will  not  take  due  effect     In  the  meaotine, 
ic  noi. .  :0  «jh6<tUbhs  itt^Hisadiktyftb  fnafemttlJips^biritifa^^-nil^^ 
"'^  ^f>i8«e^o<>iftiiid)li»(liB(ktlMMl9bblian;^idi^ 

ifl^xoioraf  olUcto^iiiiiAkecBaafa  iif  jdadmslar^diiflris  Jffia^SH^M' 

t$ibeikol](inif»it|ie)ifaa9etofi<£tteifeflDUflitart^ 

^^tfaodgh'Jlbe  dSbuit)iteiit[otosidpndftptfikrUiadiBitt^  daUmiiimfmi 

3<iit  hffitiUiairddi(tfa0ii»Hne(^|ki«iMmbairt  aad^flsitofijiQieBd  vrink 

i$7difo»iioer(JsM»ii4nlabBtitibedinl>theijpHisai^  ste^tjUtllMik 

^  tbeifariidifalian jdmndbtnej^iiti^itaft)^  UfcipeHnmi  adhm 

^  The  Lord  Ordinary  thinks  that  thftas^BAaaAUpatbcaiDiittiati^ 
<  There  may  be  aifeetfqg  whmfS^hMiMp^^^dtmMiML  it 
ifitUa  «dAefnfinamjai^  aliftidfeittitefl>a*itlw  ffiikocii^tfltdMdl^ 
."^eldi  fid^dri;il  Ai^iibafflleqiiiiBuefiinU^AbitaMiB^ 
^MtaldfierilBibifaa^ilaji  X^  tb^taia-raidif  ibKlJcttiteqaeateiUH 
.^)Chilbarbr  <ti^f^«inU  ■mkUND  oAUk  UdklhaOiimfmittAihtl 
^TO^U^  bmm  tUs;)exaBQtfyttt&d  jBid|fo«Vi*keddfefi|nd»2iblbs«l 
itiioif i4fidbfsr«faiiBdlicb^im|iib  A€ianU«Btibtifc6foE^ii4  waUuf 
^ito^UwCl  il/l  ;)gu(ii)gB  dil  Jon  biuow  iloidw  idbnsidb  dilt  Jaaifjk 
ni  taiiiqtkce«iifeltfdthaaddi^(i*Maa6lbrQipd^ol^ 
>  MwitarklofiiAflr  ffMrMtfBiJjirofdbail^ti<iq|lJAdjyi»as.itAiirt*< 
« and  that  they  are  resident  in  England.  BifetUe  Ukuiimh^ 
.iuoarjjui ,«  be  allowed  to  cowBeWi|BeIffibjriJiUk  AttlatAwf  Mj \  \  iteiitt  <<S  d 
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Tberewere  therefore  parties  in^^Bngbni^j^piiattiiUioabiaildtiif^ 
.bddtgocfiot;^  ^di^iiodBme  <feU  anitefitfaifci^Millthl  sule,  jflii^hirh^e 
;}foi^igd[^ekkaift<iraililft«*4i  tbeySir^ 

dnfyvdeoolibM^  iikre^fity^  9tPW0ep«pd^|b?vvlMteutEBy!ialirbe^ 

ttO^8|(l0Jmjfil9Drtlaild«oii(j[>oi  fjiijo3  y^iilij'-   ^.diV'.^'i'jiq  oiliyoq??  r.  * 

-SOiyi^ijfotitJie  fRi8itie^iilaimgiittHttdbllMtt4fabrdhBwita)gi^ 
4]fqDiiUd^it^qe^culondJiim6liiiil8       dsnienb  iheiiviMUHlytrtoiai^- 

m  iWh  eaasdiwibgplifaki/^^Bu^lwida^iiAt&naMiafw 
Ylktti^a*raQtf<CBrdtsl3le(yiBdbi^  eM^oiitiMfttid 

4l|e^(BBedib1Al^Jafld  abddM3Bi^abt»iaibelo«lK)i()aiifiMt  bBtldan^ 

i9nihajS9cn  od;J  nl     JdoTIo  ouU  ojIcJ  Jon  IHw  bnijfjinM.  nr  ?.80o<nq  sdj  * 


sdli^Mdkiftflftm-^&^ii^kid^eopto^  (th^ifitot'tUai  irfcAteddtd  Opinion  of 

ilktMifitl»IL9gd(eBd&aap;iiadd£MMMb^  ^'^ 

inMffilrcAl;  doubt9ialaKniB|r  ^  tfBBnadfeiogarf;Ute  fanDoeedibg^ 
jfiaiaiitte9]E|j1w.3|ifet;,autidlBiliiBiriiv6iHoAof^ 

ioM^aaiteksllfibyiiBhaihaikiiOt^iHK^Manik^  ^ 

tfrafav  lMacl[£tholut6aB  IroibeDaivtlfeogivcMsdiB foibUniiUfigMt  tipf, 
dwdl  M^olqkodtt  ^■BadiqtiodiGtfntfie^Bbiifitli)fnfih«&ebr^«nKibri» 
^ntsUBen  ioont^iilel  pj^KcavdinglusgnQalibiaiRbe^  h 

^AsMMtiMlb  itJaitlieTip^istf  dib^pdn  tUsUkdmBBt^hfsgiiiffibart 

.llfiiidjlfniior)tiw^jUfaaatef>ffll9di  i&di  ^}Ulid1  ^icnibiO  bioJ  9dT  * 

cfivfbofAilfdtfta^inWicwMiJiA^  di(Seinftdii|<)tht  eUirti 

4bdii*nppi>8tJndw»IabddtdfBdiMredu^][iip9(iffi  lUs»^ 

Of  IdiadaeepstiixtatliBte  i^reaUyih  j^Sy  iiB^eiOdiBtionGlsloeiseyS 

IiVbnfa9riuM[ffliI^iadlAblt  (IKiBee  cooUdaNK  UedKgiH,  f>wiifl4dJ6t 

Bi«NKii<»kc«bnfdsllie9diivUiGhbhdL  bSAt^bcaBKetehb  aoiel  Ibaliljiiar^ 

yuinebs  flirfeg^olMditerllnOi^  AeiU|6apbilkjpk]«i«^ 

against  the  de£ender  which  would  not  lie  against  Mr  Davidsoli^ 

l»pKBedtatbrdt4^a|ldoth«initIlee<bf*hdtecbfcnvil  in 

ifihlMm7.8i3QUtbAt%pdMiid$lMd»imffth^  iMrdoldiaMano » 

^onlflBtisfiisd&b  aUidtoQ     .bnfil^n!!  ni  ilndbiasi  sis  ^odj  itfidi  bns  * 

)o  Wkk  jCbmrfiinlhiiMi^latitli  dMitiylaMeMpeiaairoD  ol  bavollfi  sd  *  Judgment. 

G. 
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;iVJ, '.ii'T,  fc    ^ilv  ^..^:./  .  .(, 


^:7.J>^'''    ■'-'-■■   ^  SECOND  DIVISION. 

Olfli-   ".Ml      2»-*Jm»    •..  I        -I  .  ♦  .  J,       •  . 

111     .IN,"'  ,u(i  !•     •     ,  cgnintt 

n'»^^n  •?«  .^-'nJQilW  MITOHELL  jind^  Gompant. 

5)7  iwimditif  ^em^HmfyJmiimpimmiffikf  ^wttiki^  mJmfMltmgfii 
^iiiiaaJR^ii^m ntfttfvie^fy  j)e»^>ic^  ii^;^iW  fSipinidte  fif^J^  CkmtmJtt 

-^hparioeimlvlitki  jmm\ r0^t,»r^ itbotUtie ^periodpf^ 44iwt^ ;.^lb 

,•<"/  Co^tt ^^cfifdthe. 'pieas. ofbqih  partU^  imd.JUmdiir0t^  tht^fttft 

0n(mAqfi\dfmifesintte  eir0aMtitfwe$^  the infS(PfJ^^iV(aifttM^ 

Narrative,     fi WnitET ^wfk^'ia  a»eff0hMtt  8^  Ui^poftei;  19 . PnQflee)  4^Qg'«M- 

.WM  ^«»l(MC)aifireiiaQU)t)A^'  Sir  Jai9^#  K^«9ip(,  jUi.re^taJdGhnir; 
.liHiKlMitQlnU  04»d  Compfuiy (faU^d  ta  mak^ji.  .iJf.UietJicayrM 
iilQeni^Mp|}^^°  "ternui'pf  tfie-^i^iQ^ment^  U.fronild:  .ki;re/aiEM ^ 
jiQdiidM'Alfftiil:  tbe^odi^iQet^beJt,  ror>gr:tJ]^  mijd^eoC  Now#*' 
«d(aB6yjm>4^igbibave.b^€ji  4i«ffb8)!gfifd'i^  dk^mufi^ 

.^tbn  tb0ifailiuari»ide]«?er  b^.Miftffii^.  itnd  49m9mf%W.^li!JfV^ 

'..  not  supply  hiaii«tf.iD^i»,  Si :P«^t^lffbMiK^;;J|Piili9^  .v^Bjmf^^ft.^ 
season  of  1835. 
-  On  27tb  October,  Mitchell  and  Company  offered  WattLSOD 
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to  cancel  the  bargain,  wbi^h  he  declined,  but  agreed  to  extend  the  4  My  183ft. 
.period  for  delivery  of  the  hemp  to  July  and  August.in  the  following  ^-^t^ 
year,  on  reoeiving  L.l  per  ton.     The  reply  made  by>  Mitchell  and  ^eU  aod  Ca« 
^Company  to^this'latte^  ^fbt  wde^'*  We  wiil^tBer  pay  him \ (Watt)  ^~r 
*  L.200  down,  or  we  will  ship  him  the  hemp  next^year  at  the  con- 
'^  trdet  )>iiibe)  blit  in  siich  case  we  cannot  pay  liim  any^thSmgdawn/ 
This  proposal  was  communicated  to  Watt,  bat  rejected  by  him. 
iHe  all  along  insisted  on  delivery  of  the  b^mpC.  \  He]prov|ded  a  ves- 
sel for  shipping  it,  which  was^«eiit>to  Cronstadt  in  July  1836.     In 
February  18379  ^ter  foiwdiogj^ri^idClon  by  atfflssimeni,  he  raised 
the  present  action  against  Mitchell  and  Company;  condudiog  for 
J[ktoi)(eM)Biit  df  tte  bar]gkitt,  or  foi^  diuaages.    .Thdj  €«icluaion'  f4r 
Isb^ment  wa»  insi^Dad  in- titt  )Ub  Becdmber  ^1838^  when  a  letter 
*lMtt|  wrHtaNi  itt  ette  foUdwing^  tirma,  by  the  pdiweVa  agent  to  the 
V^iitbhtbe  Mer^tn :  <  With  refbrtnce  totbe  present  atata*M^  the 
^'procie^'atid'WithUbe.  view  of  patting  the  casein  shape  ^fortlrial^ 
^  i  ami  aire^ted  tb  h^tiihate,  that  the  pursuer  is  willing  to  ^wteive 
^sk&f€rY'6f29Q  i^ns  hal^clean  hemp  at  the  price  s^Spufaiied,  add- 
'"^^''tb^  t^eight  fretn  ttte  BaMc,  provided  that  tielisrery  bo  im^ 
^^^taiedi^ty  given^  ahd  thus  the  orily  qtrestion  will  be  the  damages 
^fcirxMiiy.^    But.uniosB  immediate'  delivery  be  given,  or  aatitfac- 
'^"tM^  afraiigem^^nts  ma<le'  for  itaim^diate  delivery;  die  .pursoev^  iur 
^'ti^  id  'lay  bis  diimages  at  L.5000i  m  for  sfon-impl^meht ;  and 
'''^^ahi  to*  r^^uestai  meeting  at  the  Issue  Chambers,  in  order  that 
^'ttite  may  be  put  on  the  record/     Implement  was never  gtVen^ 
IMd^'^n-  iaiSQO  was'  prepared  and  sent  to  trial,  <  Whether  the^  de^ 
^  fenders'  wrongfully  ikiled  to  deliver  the  said  hemp,  to  the  ioss, 
f  iiljarf  arid  damage  of  the  pursuer?'  Damages  laid  at  L.5000. 

The  trial  came  on  at  EcKnburgb,  on  15  th  March  1839,  b)efor^ 

Lord  Meadowbank,  when  a  special  verdict  was  agreed  to.     The 

*f@^aibCP'etiibodied  the  fhcts  above  stated ;  and  fartkev  boro,  <tbat^^  a  •  •<>  ^ 

'Y^fiiyfaaving*  been  'etnpaanelled,  and  sworn  lo  try  the  said  isme 

'^IWI^een  |be  said  patties,  say,  upon  their  oath,  that  the  ^kfenders 

yWr^gfdlly  'fkited  to  deliver  the  hemp  mentioned  in  the  said  iasii^i 

.'^^'loss,  injury  and  damage  of  the  pursuer :'  *  That  the  prloe 

^tf '^ff-clean  hemp  at  St  Petersburgb,  on  ISth  October^  N.  8.9 

-^ib Ibfe'^idyeat,'  (183SI,)  "<  was  L.19 :4 : 3,  free  on  board  :  'Tba^> 

^*  ikfdm  the  24th  ef  the  said  month  of  October,  N.  S.,  tM  prii»> in 

'^•tlmHltm  was -Ir.Sl:  )!2 :  19,  and  the  article'was  in  vequest-i  lUhht 

'^Wlfolder»'w%r6  hotding  tb>iv  stocks,  and  it  waa  aKpeeted  thht 

f^'lMMesrH^ust  adjrancb  t  Tlkat  the  prices  in  firitaiii,  at  thd  fbU64r- 

^In^p^kMsj'for  hUf-dea&  hempii^er^aS'follo#i»c        Vj'  ^^n 


II  w 


mmeievsyomiita 


nMm. 


N«^ffr 


.r...:'I 


Piiniuer*s 
Plvai. 


Vii^^^^^iVV   •  OJ^Ii  .w.v 


oilS«998i^'i<^  >  .W  'W  M< 


-^   T^it'Oftry,  .         .  2d .  6.  8  [.,  November.        •  •    •    t  38  lO,* 

-_    _-_  L\WVpdr  ioEL  w&en  warehousea  n 


<  gain  of  2^  tons,  if  the  Court  shall  hold  the  piinaej^  en^tJued  ts 


contract  pncelol' the  nempjiBd 

Jt  vil  Q8  ob  Joaniuoa  siljl^a^ 
"me  xrom.tne 


M'S'tr. 


Nor.  1808,  ^oc.  Coll.;  -tJ^mnA^tkbW^i 


tef'deMiiona,  the  case  ^t'MWuoif  <^weU  was  -arfl^bd;;!!?;  jhe  ^Wfefr 
^ftWiof  L««l<  20tli:^)*Iy;(j8iei,  iii«i7otf.  J8ld-12,  ^fAiCMH  0/     -rj^lij 
gDW  i^fl".  •/  Z»rA;'B«j';attt>  1  j^^"^^™.  449.;  These  iflt^M  ll^ 
'^fVa^oritjes  iq  the  Iavf,iQ{'iScotlsD«oi^hiB  Bnbject,  and  timbre 
InliHSHir  of-Uie  parsuer's.'^.    i"{pi^^,J§n  principte,  it,wi^,l^lfj[;do 
(^[fp^  that'^e  [mere  dat{^','Q|.th&tbvpaefi  of  the  contratiHOMtpe be 
HdSin^  the^criterion  ofrtti'^ok^t^f  ^mage.     The  [jy^^^gj^a 
ipo^pQ^nd  to* go  into  tb^/im4^^tanidsiippEy'hiniselfvhentfa*Tpnftof 
4ieUp>Sad  risen.  It  waa  i«rt^f^rd<^e  ^f  ijf^mediflte  (ftnjSf^^JI^I^'Jjbut 
j^fttpyrsnei^B  buBineei^.MM  4AaU*B  iaptBs  a  justifiable  speoibktton, 
<bD<Vbich  bla  profit»'de^e»diHlV    i|iB|^o(^  therefore;  to  be  pr^s^ed 
^h%tl(f  would  have  aold^ii|;„^]^eti|Btvympon  getting  it,  as.^vlces 
were  rising  and  the  holders  werd  ^icMiA^  theh-  sttfcks.     Tb^ii",  as 

S  fe!oil'.-.ly  a^SSft.f  Wf  ft'M"4.lf''s1i9S«f«SW"BtHHH 


°\  Of  to  £ng|iitfcMei  jlipt,ca','(|y^,ii^s,llf'ffl^'W.BmliBn«,ijAM  •[ 
<?iSWilof4,"(uf  inftii,J;j^iiiES  ^apf[f)j(|h"())<|,pr«Je5(;,l)W,.,iNsn)e  of 
the  otfaera  geem  to'  come  ne&r  it.     And  in  that  case,  as  veil 
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^^V^'   die'  tvue  metiyiitre  of  damage  is. tlie:diSSBreoee  betweeo  ifce  ooitiMC 
111  ^od  Co;   FM^aod  the  priee  of  go«b  of  the  «me  q«dity  Mi  <k»c»ipti«# 


--^   •      or  about  the  iperiod  b(  d^nty^    Thero>*it  notbtog  jaitoniwtent 
pit'i^  wi tk  tbia  piiariple  i|i  lite  aa tboirities  cited  >byv  tlie  ptumer,  aiid.'it  ii 

without  doubt  fixed  in  the. kir. of  England;' :  Hiere  lahaMfioisfe 
gatkin  of  fraadtileot;  e%  cidpab1i§,  or  wiMbl  breach  <rf  ooiitrak^br 
the  defenders    Bat  the  caae  itf  Mdrisen  o^fioMreliidoa  dOlbria| 
pup  veey  eiearly  any.fixed  evknewu prittoipie^aaKl  ivurplaMf  ^ 
0f^es9  dulpa  on  the  part  of  tb^  defeiiderf  iab# 'bad'  the  iimUen 
deiiffir,  but  did  nat:obo0as'todo.ao.   •  Tayiec  and  Cbaipapy^  ^ 
was  of  the  sao^e  nature ;  and  the  <^er  oiae  ti-BMinmmmid  Om 
piiay<:wi«  Cruljr  an  iMithor^jr  &i  favour  of  the'  defbndeis^ 'aifannii 
.Tbeieis  ^fl(ptiier  cade  not 'refarsed  toby  Mhe  poMier^'wbiebtaNMi 
^ehrOT/lor tbp  present  tbaii  any  offtbeae^Tiau.A&deiaDaf^i  (MM 
and  jGoiB|iafiy>2Ut  Eeb«  l8Q9v  Ftuu^dL^  wberfitbaaalwaaaftibot 
in  the  d^tivery  of  graia»'  wbioh  was  to  be  forAiAedatv^paitiaib 
port;  andthe  ainountof  daQiages;giv€9i.1vakftbe  difference dvHana 
file  ootttsact  .prsee  and  the  selling,  piioe'  st  the  poet  ef.destina&B. 
Then,  the  principle  now  eonteiifcied' Air' i» quite  fiaoedancheJarif 
)EingIand  by  a  number  of  cases  referring  to  varibos  'tiadaKliMm 
Wbere  s^Uer  fails  to  AMike  deiirery,  in  Oainsfotd  «£*  OarraU  vi 
Others,  12th  Feb.  I8&4,  2  Barn,  and  Oc&.  604,  and  hv  LbI»a 
i^s4JeT8on,  Uth  Nov.  }81|Q,  2  Maore^  58S>  and  e.^STasstoif  540; 
.where  punohaser fails  to.  take,  it^^  in  Bpomma  e.  Nasb,  iOtb  Geb 
.1829,'  9  Boom,  qnd  Cresg.  145 ;  in  eases  of  wnrraatyi  in  Bri^^a 
.Wa]fer,'18i6y  1  StarhUt  b04ki  where  goods  frere  deiivttad.ls:s 
jparty,  who  bad  no  right  to  ffceire  them,  by.  a,  shipaMirtciy  m  £^ 
i).  Bowlbie,  1831,  2  Bam.  ^nd  Adalph.  982 ;  in  the  ontfem  J^ 
•  tioQ  of  attempts  to  claim  dami^es  for  the  less  of  a  good  baqpist  ii 
Herriot  v.  Tbomhill,  le  Geo.  III.  %  Sir  Wmi  Btaak.  WJl^  >SBiiii 
Walker  V.  Moore,  \(}  Bam.  e^Cre»8.A\^.\  and  in  other  saMi»'ir 
in  6  Adoiphk  and  Ellit^  hl^^  and.  Walter  a  Fotbei^aie^  IbA  Uf 
1^88$,  7  Gimn^^n  and  Page^  892.     The  pursuer  endearooisIA 
.call  in 'question  the  existence  of  this  rule  in  the  Inw  of.  £egl8ai; 
.but  he  has  not  quoted  any  law.  books  to  disprove  it»  .itif.tks 
Saix^t  rule,  and  does  not  make  damages  a  daim  of  speeoistioft 
Since^  then,  the  Scotch  cases  cited  by  the  pmsner  ronaoot'betaU 
to  establish  the  principle  i^aintained  by.hMn,  and'tbere  is  no.dic^ 
turn  Oif  our  institntional  writers  holding  it  to  ben  principle  aftbe 
jaw  of'Seotland,  is  it  possible-  to  take  in  these 'Bootoierciatfiettiiflt^ 
any  other  rule  than  what  is  irresistibly  fixed  in  the  IgwofEog^ 
laud  ? 
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jMmMclpi>lMrii^in^  thiB!«qo«6Bdii'bef«fe*ii^  by  l^e  nnoiwr  he  hak  wiMtTtiVMiu 
4one#ii  {li'^UbfaikportidilU^'Ji*  is-^diffiotd^  ^fliid  i  do  bo*  kncnr  that  any  cb«ai«Qd  Go.* 

«l  byf ilhe .poaelkfs  «f  #iir  eourto.  •  Itia.'psifhapB  tlie.iBo^tdiffiiiiik  Couru.  . 
MNiQfeh'ftfio.'tiad  m  Hspo^  of  ainfeo  I  a»t  berew  ^  *  - 
•\'({ClM7T«idial>fMa«fthat.4ihe'  dofendtra  vrofligfQtty  ibilrd  to:  dftttrer 
il^fiitompi  ^la.lhe^iaia^apjttry'fnid  danuiga  oC  tka<  pumaer r  Hod  the 
iwrjf  ftateft^tfaei/dfattBgiidaiaA:a«ok'ra'sltaK  aaahall  bo  thediffarence 
fcttaiticw  ihft  pHmsof'*  toe  lof  ihdmp^  al  tlto*  tinla  -wrfaick  tberOoMtt 
akdl  fo/ti(ipfi«iai  tb«  petiod^for.aaoefctaRnfaig.tbe^aBiihinttoftfaefniit- 
aawSl ibUbaiifo£]dMiagas«.attd  luiaOfneir.toQ.  .—  ^ 

J'tkiiajfocthfir^fofind,  tjbilt  after<ftbo^dcfendeiB^ittliite-to  dtelirer^r  the 
•paitHpaJ«>nM>npt^ha<yeaiipptfeA  hfapaelf  a>tSt  getewhbqgh  tbatBda^ 
sbmhiw^  i%  v  «eliat«ted  tluBfriliwas^dMough^ttiaidily'lhaft^ 
kodbihdwi^A^Aelirmt.  :IkLHog:<b^Wb4le[:<pelr]Qd;froiikisl0v^ 
•lSBS»ite<|rainiah)ftcft80di'  thfe'rpitae/^atpr^giesn^yrnBibgV  iiU  j6 
.nadbaiUlBor&fbai^  douUk^hetorigtafd^rpiiteu*  ^ '  j  -^ ;-  ;.  ( >(•(' 
,.naEi«i)»iiiBileriai«ii]til}itt  thaA'be:i8ueathi^  thr-higkcM  price 
tewfaibbrheinp'fiM  Bi(tlp»^MMBitB]riprioflr(tad«areek  i/Fhe  dcttemleh^ 
Qii(th0aiilh«ti::baDd^Tfirgi}e7lhat(ifaeyai»*nat  bound:  to  doin^ee  :diail 
^e  llMiftnlcreasbd'^altte  ^  at ^ or  abodt  ^he  •'tmef^^iAAdhnatji  wbifek 
«oiiULI)Mre  been,ibMit?trbe  tmddio  of^N^^tabeir  MSB.  ^  .    < ; 

:(7Fhi9\lbef  ft>uiid^iiiai9ijtoaeaA6^  lit  tbe^  lawof^Engfindy-vhftf^ 
ftdeb  a{rule,aiM(id8  to  faemloi^ted^  perhapa  ehiefly  in  anioloaof-erd^ 
WE|«>J)rrfdaoiioR<niitbk  ^ooteto^y, 'as  badon^  taHow^  Sub  where'tb^ 
naH  jtapj^  bebasHyproeurad  in  the  markdl^.^nd  where-  tha.party 
^nMleamlfmtffkf  ihim^elif  if  he  io  diaappeinled  by  the  adicr*  lo 
«M|ri«fcaato^i*ad!.'wrber^  be  etfiiet  bl».ov  ottght  .to  ^hevei  anpfdied 
)natSBlf>!.ih^  feai».cbiin^  nathiag  ^tmn^er  tlmnitthe  differenoe  belimeit 
thelpiicQliclnialiy  pfaSdaild  the  fxri^6 ^tipolafied  ;''bDeftii$^»  l^  their^ 
lnil;8f  4iKiairihile«eraBp]()lefd,  be  baa^got^il'Ae) profit  he  wooMibatfe 
laMb  fty.thefa^lasliof  the  aardolaf/ and/baa  bo  other  Iqm  heoan^cliJm; 
LtcannotfbiUiiUiiofc  tbad  to:  tnanyeasaa.  this  w  too  fetoniabU  &fM»U 
tEtiflili^^liUicb'tbo Sn'ODgdo^r  in;  iand'akhoqglr  I  joamnot say  tbat  Ihe 
eethmitebf  damageaiin  soeha  Gatevrhas  with  i»)be«it  fixodi  on' any 
ver]r?fizeei9e  dr  deiidite  pni|oiple»  I  rather  Ihiok  that*!  ean  dedaoe 
kboA  odr> decided' «a9cS|  tehat  at  least  the  BM>de.cootoildedldr  by  the 
daibnderarhas' dot 'been 'ad<»ptod  with  U9» 

sJItIa  tsofi'thsukiB an: early  case  iaEkhiesy  Bateraone*  Keiths  2Btb 
Bebj jM4S^i  the^damngeibr ^non^delif  eiiy  .o£  Englial^^  wbealt'^l  Boi^ 

-  '^ 

!>;»!  ; 
From  bis  Lordsbip'a  own  notes. 


oiui^o  -Babiy  supplied  theiilytf^&iltitiie^cttfteiltWt8'^ffi'^e^«ffiKai'»  1» 

-fender's  piras,  Vftkf'Hi^  ^^M  osis'^^wvA^'^iilim^^miM'ak 

•»ie  &AiiWe^=#a8'-liefd  go63}Hh&v'if'{'dfi^^h^mmelf,  WHi^ 

i^6tfid--^er-'bt>  'impi^&iit^if 'ii^'Wviai^'  i&i&i^'^m^^yit 
4bi}Ri  w<^ibe'pV6iftabf4  iiit'^icn^jj^  Av0fy\m'^imk 


4M»^f'the-fi6i^'OrdlH^,'ttyi!^rriiyg%if''£l^fl9Yi^l^^ 


er's  contumacy  in  refusing  to  fulfil  his  contract.    The  ifi^mHi 


"nan  reacneir  los:,  tnoagn  tney  naa  aganr  iBifenTornieirtRanniyn 
WW*t»«'6rf'5M^P^yrd8r^i«)S?,''MWail^Sa'«fllfeyfc»™ 

'^W%dt'^i!ft>fik!^d.^^'^''^"'^^  ^^  tio£j-id  nodv  ,93iiq  edi  Jadi  bduislauo 

''Wiflaifitftt^  l^¥i"«tItVe?4^^VBi'»i'Bii^fy^^^^^rii' 

distinctly  -SfMiiiPis  »mM^m^s^'syi^±mPtmmm 
ttBf  \«tbiwd^fe8''atticfac?s^««ki  fei^wM°nf W^  """ 


\'I 


ilf  eaSiSa'iFya  «i»Lp§n^  wft*.  -i^e^^i^iwfflff  «sii 


LeiUi,  thep^9f;4fi^v^y,,HrIjgT^^rSjyi9;ff)|j^4,VYfJMW{WJ^>  ciurr!^/> 
^lilF#? 'IttJW'^ty.^'^  »<*iPfftnOfii^fSft  WfWJ^.T:'A»«  :»W^^ 

maintained  that  the  price,  when  breach  of  contract  |^|(,fJ!/aq$,^l^jtl|yB 

„,,„.,.^.... ., ,.„ .j.^^fithfl^flKiwi<»;j*f 

ana  couMaaim  notbihg  moS^,ftei^%f^ffiriR  flWW»rffl,iViav^!?^ 

i»  maHifl**'?^-  4J¥4Vf  %-^iiff^  9l,p'^9m  ^m 
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4iJa]y)8d9<.  wi4J|  tke  0th«r  qoaotftljr  had  becQ<giiteii  byr.  A&ijOtA  Qwiuaafi 
^•«y^i^    but  rej^oted  by  the  CoDrt,  as  coiiaeqiiential4faaiis^§iey  wd^nai^tmiiJ 

^eH sLict       '^'^^^ are  aU  tbe  JScotoh  oasta  referred  ti> r and.  L  om^imitpd^ 
. —  duee  from  tliesef  *^al;  oixr  Ceupt  rejeeta.the  pba  ef  the  ddfeorfeti^  tter 

c^urL"/'^  ^be  price  at  ll»e  Ome  of  tbe  deUmyv  ^  theton^  whes  tfstf  MhiA 
of  CQQ tract rtftifcet  plao^».  ehoBld  be  tbe  aarasin-e  of)^be:ditea9nr4ae^ 
whece  the  defeofder  baa  feilfd  ito  inipleiaeiii*  .1  : 'tsoai^iqm 
From,  these  eaaea*  I  tUnk^tbete  further  rttlee.cnay  be  ^9todllefa|)S 
1.  That  tbe  damage  wiU  bediffiwitotfy  estuiiiat^  «koeoi«Kitgii^lbi 
fidlure  to  impiement  has  been  ihro^fh-  the  fnit  efctbe  veUer^rpehi 
la  the  latter  oaac^ 'equity  inlespesea  to  uiakeitfaa  daioqgtt^astil^fbirii 
fkOfisible.^  jlmpleflftest  ia  iaspeis^lei  author  period  of  foiMruj^  due 
coBtiaet;.  damages  thos  come  in  phce  of;  it ;  and  om  pay»aey o6<t^ 
itoia  thos  incarised  .the  aeUer«iigfat  tobe^fi^e.  >.  Oai^r»peiiidffc 
«t^  CSoort  acted.ia  Robiatoo  ^od  Cpmpany*  -  sr. »  |  ibuw  oH.d* 
2«  But  thjSf priaeiple  wiU  Mil  appiy^  and*  cypty^iymMwrtJae  tph^ilc^ 
if  the  i^oordeliyery  ibaa  ariaeaiifesrii  4d^  £aull>:o£:thi^aeUo^  woidar 
io  obtain  a  higher  price  from^aofitben* «  Tfaeoiiapqasibitityija^  JJhBam 
19^  wilful  and  faaadaient^  and  the  sabititntioii'^ofiidaiiii^ifQr  lui|Uo> 
vuaiit oqci^ra. at^a . time  whevprafit <ha»i>eeD'fiBui0:4»yjtb«t wikmimkM 
4leliveiy)  t0t^a|iother>>  pig^hapa  dnng  aAcb  the.  dgnrriandnfiir  iiaii]ui|art 
Si^o\f  wfi^.tlie  e^'of  Boa^eli. ' .  -  >  /k> ;  ao  li.^ '  '^  jii.v  $»9v  txuiup  7aoT«* 
'..iiB$»t  0|roam8taoeeaiotf;thpib9j|^et^aicmridi|^t^^ 
tixnpite  of  damage , due  tae  hidii  (eFeni{«di«aith^/mma»Mfdeadeiiafte 
ikei^ntblamaUe^.  foriftiariflid«BifeatiMc>ofiodb  ibeiei^ 
(Oi  aOdjhib  cfaimtdoeatiaal  ^ioo&tkmn  ^he^riari^le  gfiyemiatBiiaa^ 
lor  a  wrong*"  >^       ^>  '"  /I  um  n>-u)r'r.:'' rnii*  »foj»i?o  9fno«' 

.  3.  JBEietioe,  ifitbe  bayxIrbefemi^veryifcaU  ndehfettiB^krtkMp*^ 
eao  «taiiii  onl^jr ttUeo^iffiBreiiee  otfoiea  hm^kj^'  diwitbelaaiat|g«d^felf 
is  the amoQ,«iit^Qf  biiloM,  ttclesB  tho^paette' who  made tb^ j^i<g|eaai 
ahio  elaim  aad  iobtain  damages.  Oir'<tMaf)>itadpbp<]>MeMri^lfeip 
'eMiioC>Bate«BOB«  ^  >  i^  *>'  •  ^i<;'^  «>j  ^i  '^'1  '-^'r>^  s^Ai  to\  loii^ 
^  4.  Anetber  rale  k^  tlat^it  -thepiRpbal^r'Mptdliii^dMf^d.'dtf 
Aiairketipiiee  withthe^artiek,  he  mnaC^Uailtytfiidf'lk  fife<diil|ii«f 
iBdemnifieatieii  to  tho'diffeveiioe  beltwtten*  Ak  ^tHkefjMmnib^ 
eo^tiaetifmoey  althoiigh  heiicooldiihi9W<tbsPthi9  <ei)dis'ibyoii|Miflf 
^  the',a[ianke«^'  faadpnade  idottb}eiilbh|0mmiby^r^tfn&d4l|t^^  Jitt 
Wi^  ljbie<:aee>of/Tayl«lr  ami^Goahpaiiyjo  ^ji^nlt^o  m\i  %  b*>mii&fl  ad 

laiiaCjBtfeitthetfeibebdiE^pllveryiUv^IMp^ 
wba^ltt^ttt  ie  'thei  ie^dl  rofa^ifofifixlhg^tMiUittM^ 
B9^lanM^^dM;h«:  iB>aitiHed.eoieali»aM(tito  Jbttl^taertlw^Vl^^ 
pHde  Ihe  ^Mtirle>faaft>resariiBd;|ft  thbiyla^  Mrf^k;hb^ii»^GdlTh^^i^ 
qifile.  oa  ^wliiebriliif  tk>  asKtd  is^oJtlafec|boi(isldE^eiiN<||e4ift{jlibi^ 
,tl^  foiittnf^  iliii&4«  JoblyftiiBc|«mq  teii  luipMmMiiitiM  Mk 
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damnum  et iotereiset  and  tiU  the  pursudr reKevee^  the  defenderof^ 47ury  IM^.*- 
thbabligationf  and  consents  to  aocept  of  dama^e%  it  remians,  and' 


the.  defender  can  alwnys  relieve  himself  by  delivery,  and  can  only  ^^^.^  ea,> , 
free  hiinself  from  the  claim  when  he  does  80«    It  is  quite  true  that     — ^     - 
ia^fhrnentt  as  the  proper  fulfilment  of  a  eootract,  is  the  principle  oP  ^^^^^    ..     ^ 
oar  kw.     We  enforce  it  by  personal  .diligeiicer  abd  adjodication'  itr 
implement  is  founded  upon  it*>    Other  systems  of  law,  1  believe  de^ 
IHit  so  fully  adopt  this  principle.    Bfit  when^  in  place  of  implement,, 
damages  are  substituted^  either  because  the  seller  has  put  it  out  of 
his  poirer»  or  if  ihe  purohaser  relieves  him  from  the  obligataen,  and" 
agrees  to  accept  of  damagesy  your  Lot dship  knows  -  that  no  ijues^ 
tiOD  haa  been  moie  discussed  than  this^  at  what  period  the  amomrt^ 
of  damege  is  to  be  taken*  It  is  learnedly  treated  in  Yinmus,  Sekctm^ 
QiWitiiHiesy  lib.  i«  c.  Q^y  who  commences  his  essay  tiiusr  <  Qosestio' 

*  bffio  valde  perplexa  est,  nuttasqoe  eathodie  vel  jad^x  vei  pati^ohos-^^ 
^  Tel  jiiciseonaiiltu8»  qui  nbn>hmreat  maneasqne  aasj^ensus,  ^pioties^: 
^  eumcondemnatio  faoiendainrei  potitmadstiaatioDetti  qumritai^^^d' 
tqaod.tempus  smtimatio  leferri  debeftt^  >      -^  ■ . 

•  The  general  rule  of  the  dvil  lawis^.^  Si  rea  vendita^non  *lllra^ 
^idatoTi  ink  id  quod  interest  agitur^  boeeetqvod  vem  hld>efe  intdr«s>^ 
\  f mfitorie )  hodaittem  interdam  pretiam  egrtditur,  si  pMrto  iot»«^' 
*;  rest  quam  res  valet  vel  empta  est ;'  L.  k^ActJEmpH^  Vtnd^*  TMif 
iirlhftigenettl  rub  adopted' by  us  tvdl^*^pliQlttita  of4si§  the  ^<^ 
9BltyMi  «Notv;  fitairi.  whto  tceasin^  rni  tbb  sdbjeet,  sa^^B.  i£'tftJ49i^ 
$)iS^  ^  Jaterest  doth  both  cempreheiMl  danintoi^  emergem*  «tr*i»^ 
^esom  oasaans^  the,  fiat  is  ooiktnsonljr  compietent^'  the  last 'bating 
<  some  cases,  and  that  ordinarily  for  suck  pain  a$  the  crediit^iwud  t0 
IttfiUw'  Uodevthia  dietom,  if  one* consider  that' the  right  of  «tih0 
lAfcbaaarJs^  to  have  iasfklemeint»  ao^onlydamagiea^  if  be  Ghoose9<tiy 
amopt  lof  this  aa  an  equi val^at  where  it  ia  not  imp^estaMe,  the  ebno 
cditsiqnb'WOoUl  oot  seem  unreasonable^  that  if  thisr  is  withheld  by  rti^ 
seller  for  the  gain  he  is  to  make  or  has  made  by  dispeaitig  of  i€40 
WQ^thscntH  higher  prioei  tiia  purehaner  ia  entitiedttehatretiiehigh-f 
t^;prMe4>£  the  article,  till  decree  ia  pronounced*  in -his  iavoury  pvo^ 
1^4iQg>alwf^  there  be  notundue  delayin  bringing  his  actbn^  aHMl 
a^tinfiroper  dehiy  in  carrying  it  an  j^and  iihat;  if: the  market  bsis 
1^9  risiiigiell^aloogy  the.  very  higfaest.priae.>priorto.deeme  ia  to 
be  assumed  as  the  estimate  of  the.  idaebage*  Bolt  I  caimes-^fiMff  iJiMT 
^^tegisbitMOtfufi  any  country  has  adtq^^tedthsa  rofey  thoagh^ap^a^ 
ifM^iffunded  onj^iMPpk^  whilstthopae&at  th^  date  of  thobrMite 
9f^#ftiltnwtjiSi,r4^ted  aSi^.^itesioa^..  ThpemvilJawidid  not  Msa 
t«ft(jit*il lThfi)£ag^iab<lfllw is. qoilie  jagainkfebaaoblt  raie^ and  ^ddl 
iiOl  /Bud  MfASPegnis^d Ja  oofiipmelicfii.  :  The  only  tinie>sbirt:  <Iok^>tfir 
%fiitto  M|pg«iMiu4ieqad  )iM  pailmpaiia  :tte  ^ci*ej4>£t  Morison<  fo¥ 


thfttktliifl  *"^'*  not  ftnaftidfl^^fctfc  fiBinit-  ■■■■  wiafc 


yean  in  the  chance  »!il  jTl#n  frinwtnii  i  ri  iTf 'fflrTrffMiP^iJII 

Q)ldw6JSl»MibtnW»J>tikiir4i^!ktoMwtj^ 

1i|4l>§<ymi(%Iiar'$iiiM  rntbrnk  inm! 

•{^  9HS^K|^FWilll)ttlli«»iqri<«,k  iMf  nMitfcHfim 

And  ^t^Stt  rtrtiiM  jffnliH '     ~      ~ 

1   ^  .TfX  .J0» 


*Ftl»<ll«y«»?<au^{iPtt»y«it'lrlteli'ii%M'Wt^BiiW|iB»lfc  HJj  tMtltM 

kiUfiiMtt »td«to<lB»i4>iyiMt>t»if'artM»«liMr«fcjiB'J«iiiiii   'Ji*' 
an  ll|ll<lili  iflimin  '  imiliill lii  iiH4ll)fiMli'?-Hc^^<«i>'<b'Ciy'  SuMbi'' 

•WlM4M>lof>«l«alMlHinl«MlMjkHt»R*BVir«aifair'tlllie  SfTliT'^'"' 

AiriMMMlaMw.'"  'ni>'lll«Mld«i«<tHU«Mir<irt»WK>iill^'Wlt1l 
>ib;iwl<li«i«lb>»lrliiwl>H'hiM«tftMi«<Mii(<li<jii(l^tdti«tf 
iKtfMii  imiMinni  iiHiBMtwiHtitty  mwKiy  <t»Vlih<  cltUf  illl 
»i<4b*'ttil»  Mid«kj«>W  iduMU^liyKolitlMlitlM  ir'MntciriM' 

eitl  kiiW'itlawiht'II<iiiaiilm<iri!fMiMiilHi''MEk>^  ittMa^  fniiii  tilit 

•-•toMltl  <|ll*  ■iiiWnllt'tiildW'  MMwIliltW  etojUMW  M  WMiilii:' 

*lii ]i  JllilhlfUj  MiilkiaqnaifoKA  WltiM  |>iWitil«'iiii't^I 

•rii«taMliU>ti|UMibKmi<tb<iiSikgUakM«  WMA'sd  i«|»^ 

AWlrMiikwiiaaiiiM<il<>^Mdi,'<aa»l)ltlM»,i>M«M«littKibUlirtV 
.«Ma)ipanliHi<iiJ>ll»''m«l«<il"I'««>  mwuhI  UtfhiMiCSKliir'iif 
Afiliy  fa<gMlil«ilwlnn>UtkitiM«i)l  t»llriH  Dltlb' jW!»eiili<kl 
•■iiililltM  <iiri<to-»tw«gi  diili4pi'ilWi>)'a^l<d"IUA«t'IW'M>i 
8t«Mk4ii««)>tllt  tab^Muif'<liBa^"Aftw«tiKMf>tliit'liii<H^ 
mnniiih  mill  |iy««»a» cmllww  ted<»««ilUi"B^li«lillii4k,''tiii 
H«dii>i<liti)  ta'jMglqf  Wli  4««^lliUg^  in  Tte  hW"j^ii  ViVliingS 
-^MufalMtrtiitliiyinMi  Mi|jiiiW(tfla»'»')fad4lliMii»^«fWfMt,-''Wt'tfcii,T(| 

■ftoimitinlj.lo  <Ut  i('tikxmiio(j«iKDui^'»lW'!<tt«ii(m"iii'b8 

•ni  aiUla  auliWikvtlilli  i*llWtlU|»l«ii>^»il»tai^  |Wii« 
UWiiiyil<ia«il^  Itlililiirildb  aitl  wtoTrttfArtr'ttWrttfflit^  bU^ 

jMcd  in  Uut  Duaner,  but  ooly-fur  prewat  uae  within  (M'k>ljiitty/f£i 
■■t-|»>a«iitliMNfc)l»  MnilcUcWkv  iM«lil)<a«AHi«i  iiMiM 


;m¥  ',J^Qt^ip)t«>Q9i9S5  Jfmm 


§id|^,  t^  ffillW  «&^ff  ^jiffrn  ^,]9^m^^  «(l«6imtli«f  rMM»^.1n»ib- 

as  th9  periodTor  estimatiDg^^fn^g^^.epiffiyiM  1IfflJft»58lw!»i«^ 

L-  7  1^ 


^l&lfiiv^'H^lil^fi?  ^6«^#'i))y')ii^'if  >^^><^(Ji6t,'>^r*<dfl  ^• 
sell  ^<M}««f  #HKtf mHliP<l>f<Wa^i"Sa  W^'  Hfiit'  b«{ftP'(I^,xdr 


[O 


!aiB!W<%88*te8f  W'l^SarW*^'^^"'**'"'^*'  loThoiisq  ads  w 

^ttHtrpertiMiy  vnti^at tiaopt  sinKTenlgB  or  a  Beason*  wT  WBarincifiiea 

4f2 


Am  y.oeBmoKs  xirjdbe  jsbi  ist 

&^m&  tt>^<ntie wf§ifif4ir  MioMibf  WttiVMik  Kfim eloaniipo*  lif sAit 

|^»iKiP%;^^^^9^1iO<y  «i1^  ^jeMio«rtl8eQ6igfafttQ«ivMhHiilir,  «b 

pfl^]  bsxr)  oVL     .((jiw  901^6  I  c^idvbfi  ylaJfiibdranii  tleria  I  ilaiilvoJ 
Jo^l^  M»l|lM(i{r]«hf4rsed,dofaA/r^ihetii(eAdiafefi 

;)oX<w^  i;9f«((MTlC?«^in^'^iitefa  »odiffi«iltoifite(^ootl&iidlw4>«wtinto 
g»Jpi(|efifiufk()t4gro9B4;]by;)li^  mili#ok«o9ilidjcmttlu$imtt4 

«ratioA<Mbfe0i«rdblfe4fifyf|^b»feI(9»d>c*>agi^  iwil^dlhiMMtti 
4fi0(ri>€r  2}tatft«oallti^h^&wnpl«oi^Idou*o(a4psoei«iltb  ihftllpfltW 
|l(wiii4i^«w^Ar^lM^(i)j;qlMi9fi|Dp^f^  km 

i\|tfM9H^.  )l)  «iBdfifiil  n*  «^liprf4]r}fMrdtlurii  monU  Mf«lo  NnMstfiMt: 
JsMfh^Aii  InQriildmifthai^iiofaii^^  Utff  a  ptatgrJmaiiildtliM^islH 
Itm^h^artH^*,  ij^Ofh^t^erftBi*  noiptinfcipld^lUnltoliiifebogrQMitkh 

<l«i4g^dhebMI  Utif^  jiltisnwuliil  bfisivptlfwdiMrdiAafjriifihirt  avfig 

tjp«|i(hdN$  liiMiMi«0>  i^iidiftkH  MlttasMteMlii^cliiNftilrUdi  Ui 
ifil^r  a8kclg4i9g«ft)^ni%e)tp9iii3idd)WDlhf^  tebdg^TgOqiMfcif 


one  answer  to*  that,  that  it  might  Boi&upf^fi  lllwUiWll%#fbMP#    j--=—  ^'^ 

]k»«iC|li«iVia9ntB/pNi^tetga^^fiJM4Ul^#%9MPfo 

ibiia«wii^d8tleeinq|HHl^«didiUbr0wei^      ^kog^i»u^mih%^ 

f^foit^  bednidvBtoMita^bill  ttaipwtfhMif  WatHtJMM%Mimi«l« 
(olabt«hodJt>?|r«tlS$lHr|iv)irI4)#lfyeeoi{  «fa^  ji^<htui*)llPiJ4i|y  |ll«f^ 

Hw  e4teiib9%iiifr«finidD,8Uiainbiotto  qMaAoff  %«e9ftlil«^t^^Wit^ 
ibe|i9biiqaidcibttd7s^f)wya(^tlM^^         tlt)4iJ)4bAfi«Hlid%A§iM'0r 

t(aMvdipg*firiBiiAify^0o«4ittl)et|ii»ri^9fttd|ll^ 

pA^  r(aiid<wattAUfBya^^IBeii.  ehMM»{l«hieti(^ittou^t|(W^l^l)MfilkM 

|yiil9cnto0iM!d(itb«(9e«tfite,  ei^^MirW'ili^^ 
fl0siik^(id|>tlttlMlfliNnMinft^fiiii^eoiici^  idift^ift'^^ 

AJIdfithem)  tftoptqt  piMs«|p«ici  t&^a^ertfOiiMl  JnetM  «mI  «f  l^kmrng . 
to  which  I  shall  imnnediately  advert,  I  agree  with.     No  fixed  pAn 

9ndtqJbm{tWJCkfaf«idMdidrwi»HiAngt|M^  fX&iMAb 

ease.  Then  JuntdrthbuBogU^OMtf^^o  mim  tifiltbilh  fbfffletf»i<lb  Q(tf 
MilMtsc^  viltafth<H)'CMiMpi«URtfBtM  fiswifsteii^^^M)^  VwiJ^ot 
fliilMi^u  IBifD tlNliieoAi3k>«ltl)ni  iMiteb^  Q|4tue<fedii«aisti4ihpia9|i4ttl 
e|i«Mii8iite  /BfaMaUoB^nhwIt^b  aot%<ftljM;tM[iJM{|9feifa»tfay  •#< 

ieitMb<i«teighiin  9mf|6cffb«b«flaItflM(hip^<#lVii^^€blf^tfM 

{ifUUitMb  dtb«r904(flBjo«hm;ltcMf  lqf;r«tftebiliifd  8o*|Mi|,  ii4jiidlH> 

mi  i«drdby)^eiiembpUihiMpii94ufBd«fiteJUi^|^ 

tkioiteefitfald  of.ibil  Omfi  ilisfi#hifilti(ih<yl^  ta  ibcDcaw  ^  msmp 

ifoiirMa  t^duBednliii^y  q  itaitcfloa  iraiiot^^rbol^  <%^ 

gheea  a  rf^rpeefiibiMfiBOiitotsqaiid  Ihit^srffillirt  iimi  Mdot^psi^ig^ 

tiikySwoaMio»tq^llit<tali||pfiy«tMi  ^e  lbM^^lf«(t)iitd(tomlgW 

thd  ti«i4vfiiiirfil>^iiiiecSliteritf  faa  im^^A^nfi  MMk^viM  Mb^fHi^ 
wiMh^OMrtip  uhdcU  watij^itoiloNehefcltteqtf  »9i[irii^^98b7ldfi  11i§x 
Gbaj^  di«ii«»ehlliilpcli(4h0id0ebmkiiik;i{8^ 
fik^ttias^mitiple^l^rii^r  {^iifem.  ^^SiilPipMuVJi^bifiiir tH|l#illl  t«^ 


4  July  I8S0.    cireumstances  of  the  present  case  ?  Now,  in  this  I  have  amvcd  it 

vfMp^sit-  ^^'^y  nearly  the  same  conclosion  with  Lord  Medwyn,  though  by  s 

cheli  and  Co.  different  process.     ^9(iB04A\^itltocnte'Jilk»verage ;  and  I  sgicc 

O'iiiionof      ^'''  ^°^^  Medwyn  that  we  are  to  fix  upon  neither  the  first  not 

Couru  theebfM  p^kMlA^o  Now,  I  thinlc  that  we  have  a  &ir  crfHiSiitjrrMirthe 

correspondence  in  1835.     The  parties  then  agreed  as  to  nakiag 

delivery  in  1836,  th«i|^Atetylv0j|6l;ifeil4l|lbat  the  payment  of  L.1 

per  ton.     Here  we  Iiave  a  vMllif^  indication  from  the  porsoer 

himself,  that  at  that{||^|g^^g90ij^  k>9lAf  ^n  perfectly  satiafied 

with  delivery  in  1836,  on  the  defenders  paying  down  L.I  per  too. 

conclusion  1  had  arrived  at,  which  I  think  is  in  Jtitftjf^'Ctsihflf  > 
&ir  discretion  in  the  matter  under  all  the  circumstances. 

general  result  of  the  opinion  1  had  formed  beibre  uiis  case  casK 

l*%W|ry}rt,IJjfl(ltfesHgh^nf,iy^s<^ngrt0ii^g^^j|8gfts|}oaefi  ,A»i 
•loiii^ffiifilfBlffiiimltnB  iloo'  j-1o  vtoJohqoiq  eriJ  n^awJsd  doism' 

'  point  an  account,' ^j  ^■^au^<if,^>^  dsQ  no  mid  ^d  m  novig  sJonuo 

«endm  judge  ^^^t*  ^o#j«<i#«fcpa  ^9L-*^'-^*^fc*v/niiiWJ-ia(r 

W.  S.  Agentt.        B.  Clerk.  j,^^j,j  ^ 


1 


B  ^d  ifguorlJ  ,n^{wb'jl/I  bioJ  ifjiw  noigulono  oma?.  otU  yhfion  ifisv  T^^"*^„^ 
991^6  I  I)ni3  ;  'j'^i^vjiiSEfCQiH}oJJifrjSlK)^Sf/  .??'/0Oiq  JfimoTiih  .oO  bna  fbilo 
ion  Jaift  odl  Tidji'Hi   nnciif  /.ft  oJ  oir  ot/ Jndl  n/v/bol^  InoJ  djivr      ^    "TT  ^^ 

*  ,  lo  noiniqC) 

sdtHu^i'Otltigltp  liiii  ii  ovjid  07/  1,'wlj  >Iindt  I  .v;o/5^AhJil(^]]IMl09dJ  .juuD 

gniJfiHi  oJ  813  bo'JTvi}  fioiij  ii"in*;q  yd  T  .CC^I  nr  D'j(i'jbno(|2jnoo 
i.J  lo  tfi9cn^{i3q  '^Ai  liK^Iti&IUtLliif'cBAIiP^di  eO/^Hl  iii  ^lovHob 
iso8iuq  sdj   raoi't  n(»ilfrjihrii  iM^IJIlKf'  r.  ov^ri  ow  f)T)lI      .not  loq 

.noJ  isq  I.J  nv/ob  -^iiiyuq  ^rdxi'i'ljb  ?)dj  no  ,<\^^  {  iir  vTovild)  djiw 

^  ^Bi9^{B^M^%iA^.  ^^^ '''^  >Inidj  1  diatv/  ^in  br/inu  i>.ii  I  fioi^ulunot:' 
.i>9onBl8(fluoii9  odj  IIu  lybnu  tjUijCI  'j.lt  or  noli  T>'i!>  tIiA 

9niG3  0863  aidj  aioi'jd  hoinioi  hml  I   noiniqo  -jill  lo  jli)i»oi  luTinsj; 

*  march  between  the  proprietors  of  a  loch  atAfl^UVt^^ytS^er 
«4lM^«CRNe'Y^tl(4<lirHft^^4ikW  ^(ttt^«r''ilfaa»  ^fMg^Me^els-^ihfe 
^ttffidli^l^S^  K^%ri^6i]tki'W^iifi^Mf#V^tW<«#J8rt;|^j|]<^ 

iafteAiMP^'tl^HlA/'4^itFd?mt^W^)i^eJ't/y'lfad'^  a 

minnte  given  in  by  him  on  9th  February  IfiJfe.  ""J"i  '*•  "«  ^'"oq  ' 

p  Clerk.  '  "^'  ^^         ^:  '■•■-/'    «  •'" 

•^J  G. 


MHi  '<ful  d   svBfl  1;^vifn  10  hcfl  oil?  Aotihr  ?.m\Hh  He  ]o  s-giKth^th  Ik/dioI  b  fflU 
^*"^^^^     Y^'^"''-*^^f^  '^^  •  rnihi)»ol  lo  oelfi  hns  ^nid  1o  Jzon  e'leiljom  i^JiHo  *jno«. 

ifiil  bfir,  loil  yfi  7»o/i/i  i^'tl  iiRWMI«j9Z9  bssb-izmj  b  lebnu  o-ikiru 

<iYibnMAainMAttaAB£TdiW^MMil)aB  JtJOiBAtlM^fiid  eid 

cbojnuo'jon  1;«''di!  oil  fl  )i.lvCttil^wrifliaJ(JiJT3bi8floo  b9vi909i  sd  .Isab 
laif  JflilJC'^  ;  nod  oJ  ijonuvb/s  lonq  efii  o:r  icupa  ^'''fi^"'  9i9W  doidw  3ifd 

j^itfg^  V9if  §^«VMi4«4^iMt/  9iij6»iiw/Mn<&M  ^sf^^ndn^rtdabdw^ 

-R^i^lef'^fhPitf^^  9«9ikdi  has  «noii<ivoiq  Ifi^^i  x« 

•flofnJnoo  'iilJ  ni  ^odcS     .bn9  nsoi  9(no^  JneTsJedJ  nt  ^iuods  ,b9cn90 

Jaifrey,  is  the  only  surviving  child  of  the  first  marriage^  wkkkmmtk^ 
•>»(*%  feMwi^iilf -*•<(, W^fiJSrtMtf  *«!flifB^g^  pftdyn^Meimai 

'  ^¥^^im  J^IPoP^Acm9mim»»  fM»^l«c4e^'JUd  ^itk»  ad4o 
va^es  \f8M  q|Fiigr^9Mf:jfVAo^0i|oyiiM^lM  )Hldbdgbt^fldeii|HBiifrMK 


him  a  formal  discharge  of  all  claims  which  she  had  or  might  bare  6  July  1839. 
as  one  of  her  mother's  next  of  kin,  and  also  of  iegitim,  end  generally    ^""^V^^ 
of  eirery  claim  eompetent^i^UWfUa'^/^'iny  shape  whatever,  ^f HtiilTiid 
^  Ins  good  will  always  excepted.'     She  alleged  (bat  her  allegations  o.  Jaffrej 
were^iif8tfai|iJUA\>  by  the  competing  claimant)  tha^^Us^^^i^'  K«rmi7«.     : 
was  prepared  by  her  father's  agent, — was  not  revised  by  an  ae;ent 

on  herOH^m^i^rt*^^^'*^!^^^^  a^ 

trustee  under  a  trust-deed  exefeifl^.4n  bis  favour  by  her  and  her 

late  husl^MdAHffi&t.  aiKl«(^SIIiWthfi3iSAafii/^Jiaa4s^^ 

dual,  he  received  con8iderabk)ana9AuQ»hich  he  never  accounted, 

bat  which  were  nearly  equal  to  his  prior  advances  to  her  ;  so  -that  he 

w^hiftd^to^Af^Wb  i]9atber^exB«um91flfl>nei«lMT«f^fii^^i^ 

lOi^dfceA  ^ioiit8teiifi4i»  i^tUt^BM^ 

td\liib»$bMli  ipailbte  lin^a«d^iiaiofoMll59>W^%ftif^iA%in)H»P  «4^V 

dUwJ9Mi^\t«Ubi^<EiMh  ^(^tvfuiMimfl^siiiVsMb^ 

ri|fa^  ttiinilil  ymfmymi  ^mmnistte^\tskitil^  aiAaNlh]^&MS)lWniklB 

s0tfrM«lic^»il«fiiikK^i>^^Mali^^  A|#qlito;'«t^#(b»«»6Wift»f^ 
gnntk  AMI^Kiuug^  ]^nto\wti4aiire  VlwI^^pM^rilW^t^  %W  iptult 
hasilai»nlnHbaa4ia'W«4iia«a:ptiiii4^  il»itnAih  t^fk^iim^^Sk  eVMtf,* 
tlm%ho  aiida%i|.ta$  <ito9nii»Mtiifii  iM'\|i#%dtsl^al^f subAv^tftb V^ 

:  -%idh%ii)itiai\3pii9tiito^  dot«il  iift^^^eterb»)^4^ 

^Wbtsiiraoil  Mhi(d[^tdta*$o^iiM»^|tfyi>4^^  %Ah«y  ^m- 

liiaMM"^  bim4mMibV)s^^lkMf4ili  ^imiA^M^S^iii^^ 

iimi/Smm  m  jBMaky^.ofvvL>WO^W^  hli-VAtM¥f^^  ^lHAm  M^^iii^ 

oimili'sQdRft^bfMviA^^lil^Vle^slM^^stkl^^ 

a  i^bfdU<iiwn«9s,%)Bit9\^hmYd^^ 

any  legal  provision,  and  ibm^^lm  ^i^SI^^U^^filifi'Wf^!^^ 

cernedy  should  in  that  event  come  to  an  end*     She,  in  the  contract,* 

««ri^t«di«fiidbs»it>biwisfttii7fite  «f»4ilMMM^4fW44^Nib«^^       '''' "''^^ 

a^ldamadoidbw  ^s^siiifioi  Jsid  oiU  1o  blido  gniviviua  ^(no  oiii  oi  tY^^^<i^ 

maaiMmi^Ut^  (agpoyaMm^  MsMMl«^8^ttif,p«ir^]^afiM^  dP^lir' 
aifaail«y«efckslte  te^^ii^  e«lilifmtaift«tf  i%if)iyMM^^^ 
'MdiiilisfeH;^  iii}lswiltf*,^4lldtir«#<b»«kb  wm«cXl«Pl«i^iaAd  tHii ' 
o(aui§ifk0iaii*Mi  ft(r<l»  wit^  Mfeibi^  ifl^^^dMA  m\§mm  ' 

Mn^aSiaqQ9bB^^Sbdy<  Ml^Mii^e^omftetfttPffiii^P  fi981^  ^MV^'' 
'  Ii|pid«eih£iraddsn)i*«dktl(dat9i4l  MrM 


v.ei94  JsanBaemDomvBB  .mm. 

''"'^J^^^  ')d^er;kiirfUb(OirelhbfBibQifyflDd«aU&iDpmp 

r.  J^^VeF'    odokivi&jr^d  taihdc  ttel  Ilfere«litfaeDre(4^)Aiifl  ids^od^wdi^  -Mhatnk 
N^nii^ve.  ^    'ibhoIlieDJey  rli«t  lifermt/  apniikjr  sfi^aM^dirtangi^ai  lh«4iBy*lif 
v^llieir  Miirellifie||iBiieyr«kd4bedetvitbaot>«TiyM(l^ 
~i^  ia^aiiyi^vcrdl  wliitadeviau^o  ou// Ji  lr  n^''^  rJ^in^vs  11b  Js  ;i3ii 

I  Watflk^iidi^imtUoutfeubbf  kit  iiMifid(«M»m^ict4i^^^ 
wUllirasiui^fy^di  iiyiAfte  Jafiiteypblsidhiiightss  tefdliit^AM  it)li«iiCti 
and  by  his  wife,  Mrs  Watson,  who  afterwards  married  a  lApXhl- 
lachlan.  To  settle  the  dispute  between  these  parties  the  pfMot 
)9obHuliof  «ibUifiepoiialBp^(«ftf  h9Ri%to%^)\|^MfaW  t^MtMTwko 
were  appointed  by  the  deed  of  1830,)  in  which  Mrs  JMffffMl^ 

^{/!U6a<8<eHii^tpi|jcHble)flfalfeyaM;^I  Mintiibiftaiim  thin  fmdd 

Vmstlu  ^(^}?idtnqpaltnifV^dliiiHi9^tkddUfri,i^ 
<}MMA«oy9mdiihsMimUwiwl§^  akmUikam,  i^fitblBsifalf 

'Mdi  itU^Mlsersit^'rtd  biit^4mi]|Bdbeit»lft£)bfih0flfia<ie^ 
^f^shtfcdfbehki^eibjrtihM^ii  hicq[fwcft8i2idii  lo)  aiwh  e'^^siTtcl  eiK ' 
'■{  8hB^J>ZiMldirf-U''*  'J:»  iioiiiuohi«noD  ^niviog^i  j  ^msooh  hue  M^i' 
(1.)  Under  the  deedt9«iM||ia  tt««tfiasBptitote,iahft  mmmMA 
M^^/  ^^df>r^fetifedi^iJMiiiiikoik  9ntsl«\Uieii4o9thb  tdblent-of  Jtei^%sl 
itiainp^  tiiivdvt((l24  ^initbB>  fariei^t  mft  ifaefiiiiincltuiip3beii>gBUbalhW  <t, 
lon/tOwiiAutk  of  Mrirtiii|tevgralitddiitiKxdiii»&ii%aBtsf  ^mfiidi^, 
ah^fwas^'wtilM^vtot'^bQ^nstM^d^an^siikegriilles^  iBJLii' 

(U^giry'abdf«siiciil  iwitte«Biafc-ltiiiiMMlJpaidfi»eriDatiltt^ 
dteiaQl»iihiarftol»binrob^fcti^f«th^i0bdKsyi  ibiMitiMall^^Mi^ 
13^^  aiiaf<)nenMivaeitfab')teiiiis£>  llfb  tfddbi^ 
aiidirBitiii«iW€iraibbiiad^id)diiere8eR!is6]oB«be]»ifaicyp 
^oofier  <tfa^  ifithfii  ^of^^tll9  4iiisttH  Jeifibablb^  ^^jiSn^nldst  i«»  JidiUidi  0f 
^aulkb»dfaclita^'clPX>tlieeii^e,'Ro(44^M  inlnfAil 

-ofiftke  HiiubMtffb  1 8t4tlMwst  diw<vr^dmadM«3ilpitoiM»4sudbco^A 
flwviinswny^bbbiligin^titfimaes^  BbWIbellUi^ji  bdt,  iW^iiyiaiiHi 
^fcriiftil^  n^)?8ti|ipfsiiij^(b0la^j^ipaarjtliat<ito 
^t)ifislAl«i'ft&  ^9V^i»f|i3^ttoiiS£bDllria  dfatb,rsrete^i«tatftoil'bFM 
iCii4ite>iH<if^iil8(«  dotfsbfam^aQlAi:)dto8aili%>ii^ 
"i^itfiiiJid  if^ttoal  M)«P^a%0dltP<|HcbiJCi»$B^ 

prior  and  preferable  claim4i]^Mia[hii<«Sf|ilo/i  4^s)  Jkijiian  iMMgk 
^fbi^l  <lMi4^tAb()iA4fairitieJtti^r.Wdlbaith6adD^^ 

ljJ^t^f*i»peitbw«>*A8id<fcnU  i>n6  ,«tsVs^^\  lol  mid  JanifigG  mbW^  ' 
'>''»)ttU<<Ilia<llabli%&i  pkliei0d^^tunoo  ni  «boo;g  9ili  )o  sifiiie  (a^sliw  tni ' 


Ml  Jbse.  6evRiD(HP:eEfiBioof.  »fii95 


i>imHt«b«dch.iilrdbmd.friffi,oidit»baB  ^enfiiii<Lli»vmUiin^.the  JJ^ggT 
arin9(Mi]r(b£L9iM^iaqd,|Miftfa{iMHt  srUhiihaefdllRihlQgaieerfvoii  sdmii-j^Qj  )|ys^|j^d 
dOxiSBilhf  JboDiil^ghcy^tf  OnSOOpwiteitiMTXtfilBBhoUi^  ;)(^^^/.Tjbe  ^*7?F^'..» 

rf>tfM9tail  tadiowiiliboii^snntdootiM.  ef^tbeiidttB^kHijpBifduiididk  mlby 

ber ;  at  all  events,  even  if  it  were  cbBpetMkifat  tfaiiv'pifmfii^  it 

«i(;^|>Vi|^fer9H^ii»>CDfa>fntifei«n[  Mdii4&6iJoUdioKiflt^:>ig)kt.i6^  her 

^#j9Cj«ii^l«iAeBi4lwaBl^l|Dpliial(lq]fst^   BRia^tkhgeimni'^^iSne 

oil7/iri)^J>ii4r  OntiMxif  (t7llU:MM|d  lfi80^fBfamoi|Bfafdilikr  bHomnK 

^!iifriTii<^j90l4oQficKiiin](  tei9BVicbfaautefd4rilifti4HfiMk-:n^<ifir,f,alvcI  i^ord  Ordi. 
lblitti«4  dib  «oilBs4l(<oriAbtt  p^iffi0(OtLstbQ)bbii;p^tii^itbin^d£Mcs  T^^l"^ 

sti«)t  t>wiJM'^Hi^,toibfe4li^9fBHi0f  be|ia|;ft^  claiaeof 

^Jikdlog^^otofi  be<h)|ule[fi(ff»>tBd[)agBkisbtkc{  fitnctiiiiM^diti^  rlnUil 

<  Mra  Jaffrey's  claim  for  hefi^ftliliiifty!f:«i  U69;bt(MtlB»pibb)iibBte flatly- 
*  iied|  and  decerns;  reserving  consideration  of  all<'bthQi\|^(diitt  in 

saifNM.^ flight  ddteoAfeiiWatBiai^  Afaoofti«Mfftr^fti»lmid'!.^l){MiB  Note. 
ebMa^lAdUagt^fedtetradlintoftniditottplifli  aoMniAt  tKC:|n^nriagQT«ikli 
c^ditelnidie  jreas;Jb8S8^iby^hitiitstio^aaIprshmM  io  aDiAiwiAty^iof 
-%S»>.IDA  attectirift>^atfa4i^)bfi^ias})sAe}«9it/MxaDi  tArtdynwcfai. //J^a 
^ritodWl(ta7la9Subs^ilcnl)ini0t-dbmli;ieul9u^  lijr)bioi^)datefl*^ii^ 
<%  Jwyd^l^^mtdok  tff  wsefftetri^dii^taM  c^efiddobvi 
^fl9iie9itl^^Dity);^dtb€frdbbdiolniAedil]iSfW^  ,Sbe 

4>l>b«#BtaMd)Ji^i^a0oda&>iBamage»'abd:n^W;jddiiMTtfifem 
lo  A)'SlbtA^<hdn^ifi\4»iUin%ji»^<^ 

d^be«iviabaiadkrotfaQli6alAbneab«C)wlidb  araMsiih^ plteo Ajio  eabij^o* 
^4ilwQ(diri[tb ctbd  i^^Utft)dfviiia  |NR0Bocn»filiar!;i<:;f]^d?iifaimig(^to 
>{di|^Mkk^(jbeBaabBaiilfbfiStlie7«aififflt)t^^^  $io  ;j^««i]^j|^s(srj()n  tbei^TwN^ 
ffiM^d-faitarai^^^i&aficiteiilt^  anSdiiftjoUjn^eiiiMdflM  id/lriiljiis  jriot 
-Mfekba^-«iHS'Mandrad,ibiitrQfiiisg«Mifiltas^ic^^  te>b^^Qfilim 
rf  liji(ftIv«htet^iFid«iul:f MbutM^QMi»Mrj[t<teth*  tawf^ti  f  Tiikifi^ 

*9i4(AlMiiM  lyJm^tiPiaitetifalganwd  W/bil  dliiiighf()i^  ^(i)tb«Rii))iiiwMi 
H^bA0irlMb'^a«Mcbii(d9bW.H/S^  iMileiibW 

«  claims  against  him  for  legitimj  and  fdrcbbTf^^OIMedjIBc^rcf^ribip 

<  first  wife's)  share  of  the  goods  in  conun^fm^v^  (WtbifiliilflluMillave 
lb  tomitlw  dhblqrjM) Abe diibolo  ift^npntide j  SM4I  i»  iV9C)d]ppqted 


*  l^ear.     Now,  in  18259  (long  prior  to  his  second  marriage  wilh 


^;j~~r ^M!M>ii«4^»A^^^iiv><iiift  ^deibdfoidloh(»aib  Im  Abs  mifkdks^ 
jiiiu  .)<^rftn^ity[lo8»  «9vi^tMigignif  lifa^  ;ArijiMriiwhidg  iMmaUii^iftiriKA 
*  -HUria^fc  tgiilyAbn#tnt)B(fliEtUn  ^cBtsteitfisodfitS^iteiqtw  iai}i|«idiK 
^JM«!>fiMr<kfifi»  |ttdtffi4dcli(beotoMbasiddi«(igci6diod  ^i^^gi^^ 

'^MroMftWiaif^iMl^dl  >(bt>iUj<klegsdflfaii>idiicU^if(0»d^^ 
<  «te>d;ifiLonaifif(liM:acifl«iMit»£^^  vt|au 

*dueiidMdM  d)fe  aADod;;fo|Tabr^Bh«it^  titeliwrnHDadKiB^ 

.fh(XtfeiL9^iQaKB^!iibii^itli«t/iiDi^ 

*<aifdqi>itnrif«^ag»io*Bb  JiwiihifcfdfaihjdiyriA^  aidlitlnl  jieaopii 

•diffiiB!5^'tivibaft^^lMdeiAdDdiog[faaU)(tei«*fterl«ln^         wfcaiW 

«>(iA«e(teiehhiibil;^al(^faMb^iBg>llUbk  tJnsioBikMtaiiililigl]^ 

^i^img^tliibafndfib  Mdinitywi  ^tri^ijgi»gi»a[AiiPuiiMi«>itguM>iBfa 

*«tion1o  no!guiono9  siU  ic  21  siadT     .yliunnc  nfi  isd  gcirvig  -^{IsoJ^ic 

'  .<^  I^lrUste  thit  Qolr^flAaMimf  tjiay6ai<lmih»feyBi«ByptL>^|gD^ff) 

*Kiai9idb  failowstJlii^Ufo  weir«i]^(afaiaB;gDf  dbU^ilg^vsdiaaMrAiK 

<&ilataEerbd>iriltigbf(tiier(Si(Bsfiqu^^  aidqg#8t|iilnwdih(iMttioBei^«fe^ 

*^ife/(nc  n[  ^nsihWdo  lieib  ^o  sno  bb  (isdjB)  yra  bafi  isdJoin  ^o' 

hMhsitm^Al^maJjpdm^d&'tQd  ^niod  «i9vs^fidw  sqada  10  isfetft* 

feY^'w'fi  il^w  boo^  nwo  eiii  no8Jfi¥/  ecmodT  brB«  sd^  cbd^^isddesb' 

-  nAtoaiividii)gVil)on  nB^m  olscn  oi  ^iBsqqBisdi  ,woVI^    \h9^q90z^' 

Opinion  of       ^Jimdimiisl^'^i^^msamAh  UiftiMj^Mtmiid  ^lkioinodifl|mdl^ 

bfeAe-NUgiadi  ^MbpfjmdBdftbMralMai^yctiddlabaa^ 
inf^ftbeow^ftiicltivoiifi^tinirdied  anpuf|j^|  sniHt*U  ooariddbaArttidiAq^ 
thing)  Wt  at  dboetion  ;?birtll(aai  ifidKoeditoiftUinbgUM^aidciaiUfiffijib 
tUeiin9lBrih9««dbii^ol»  dU.  BODIi^yeKg^aiDdMtipfeQKHia^Miidari^Mftb 
je?b  bavfennn  tof  ibsitimdy^imtjift£r«]*]ofilierflaaiay^ 
it  was  very  reasonable- to  abolish  this  restriclioil^uteA  bjidWagvP 
itlwtttjist'ji^dotialioaijilrfitdll  iira<|iidirt)bi«bif^d-naiioa^«b-«dUi 
tHe)^lBiBHibo£(foitaratiai«edrit#»bnBlb4hht6rtorl^ 
I  ddiiak^tliafdttMii!fiibdMhK«blM4i^iliri«ifae^ 
jmtthfi  »dsgbted}  fffl^rtl}to>tii^eCMe  >0lh^oridbi«BiiAi  iWBrtijiiiHl^ 
«  di^  afABfUid  (fiikid  i^ipm|fa^nblOw{b^dEiehpe«)ti«c  bigbtsiHibla  Ma 

paridpaa^d  daicMmsitteii^iaU  d6  thm  sunt  ifriMiM^  hilyti^uiiid^i 
sbediibe^^ngfaBlJniikbabiit&hAnlcgal  r^^  k||iiia^i&ciO  SbeakaMi) 
adrndkn^MgnDbiMo^iiabaQ^^  Ie)lbet«ir4i^br«if  ;aHNienkgi«iiB/iar«fgo 
aridMiefgfiQaibU  ir(Qteitt40)obQdJlablbQlfi«rtiMfM&ii)lfah6ari^ 
tiOB.^ankwe  cttt^di#fk9fl*.iiii^tr)pMva^^ 


mnem  gddrtuosvisbssiiqs.  mtM 

-oAL  djiw  9g6niB0i  bno39g  tjiii  oJ  loiiq  ;yiioi)  ecSrBl  ni  eV/o>l     .luo^^t*    '^^^•' 

Mittei|>tial  flrf«tiHipliakcentrdttC3>f  niiniigii^iifldilcaiikMtAc^biiA^^^ 

j^pteeDdMB^aUbrdiffiihi£8^idi>thUkfa^  tb«i\tlw\i%k«»MsM«i1te6.' 

fnqf(40  iinstI)^§Bibdoiifd3lioniBiiAfaiEfi[  alcMmOli«GiHdb)«m"oit'[il>«nl^ ' 

itoihAiidbebaqpnafebtasflnadiioife  ^etilegitunp'&b(»<M  dife  nhwlrtltfb ' 

that  ber  father  bad  given  ber  to  understand,  tbat  in  bis  deed  ol^Mb>^ 

tbnesriBliCdbAdirMttlBdoon^brnn^isdli^i^i 

mw&Bi  faitaiUria  4t<MiybirfithfAmh>rt  rifltfi0i<iinik^ariK«>ii(»iiU* 

b^i^fitifanajwitlflmeiib  nit  fetUivfcgeiin^dHHil^^iiioid^fthalrAi^' 
IbifeaimitafatanmiikjBflvatistifMlttle^  iloi%tipilbiitd8iwH|Btlidt8p|finri||^' 
actoaily  giving  her  an  annuity.  Tbere  is  at  tbe  conclusion  ofnclis^ 
iMfBsp^m\fmml^Aa(iMBdl^mqr&if  ImpoiitalMpTfoDsiib  fiib»iitel)j[  i^* 
QHhiMesiiDeBdti^al^  kit  1<gfiaiehdlyi«rarf  eUdl^rtadwoIU  defltaaili' 
^dAatkfOBlMiytbcifliihpetfpbiB  ttK^n^s6ymvihr^d^iik4)iakis$(dl[* 

*  my  mother  and  my  father,  as  one  of  their  children,  in  anj^.^Sv.* 
^  racter  or  shape  whatever,  being  herebyw<gi|gMBsiylianfcwil£Liibfed 

*  discharged,  tbe  said  Thomas  Watson  bis  own  good  will  always 
'  excepted.'     Now,  tbat  appears  to  ipe  to  mean  nothif^mte  lUkn 
tif^lm^fiikmAekibyn^  liii)MrtegfacblfriH  ^iwas-ead^ted^fiiUDlks^ik*        lo  aomiqo 
clwfgpi^jaBKksUbttate  ^H>"Adia»Jii»kfaifa^«biitd)ke(Mt  toddbi,  Imb  '''''''^ 
sb^UdiimoriscedalbhbioUgal^lmttdlifsbi^         thet^wiKiifOldo 
dipisbasWxadibleave  Ubismie  ^^[gwiyifiBeibnBtjl^bnrefi^^ 
tlf^amaltoRbok^niltsdntUamitbatiidiisi  mmiilydsnoiiaoiA  IdjW<^{j 
ridhrr<haDaBbteiHaD)ah^MhaBfeg«ex-wiaeli  .Ub  ^te^ohavfiiliB^fliivtl) 

th«f|the,ttiB{jicj|iB^iiitffrhfefifto^ip4^ga«itJarid^gte3g«o^ 

iauB|{aiifiiei(d  flcAictioii^iiiiiST  ^-uU  fUilocin  oi  oldRao^a^T  ^^lov  at^w  n 

.  ilim^il^iSeKi&BaMxmgrie'fiAtkdfoxii  IlonhhipDMitofatkese^iHrofDr 

i|mdfaffdB;piM»afaih§aBttdie;)d4^dIand8MJik 

wberdby/ride  jP^b«meQasU4l0rtt)|akicMtiig/Jiift^  I 

UteujnftMilt  afiitl»iabiittilycilSMi,9iiribiDyil0t^        tbe^fid^c  njiilBni 

epd  irflth^^til  9vfib]9€Kl^1i9iII.Otdi&itoeh|0ai|iiVr  I^nUhhiUiasMpiihy  b 

i%)Mtel9itfl(  W  mMMM  $nn  acb  dfr  kM^fooAisritbaih  be^ae^iaaq 

opiaitti^iiuitBsiinH^ilk;  teidpi^viiiagirtet  a^psa^ 
ni«haiaaqlkwd(^aiaittg«^Wti)b>Adi$ILb^^ 

iitfiailtpiljQii  bba  «ink|  f  ifb|nk  clmcb^lr4toi»  omJmm,,ntih 


N»&  DS0I8KIHSiOPrSUB3  WJMll 


Opinion  of      ^J»«  annuity  was  truly  a  voluntary^i^Rleiffion  If^utk^  ^if^tuifKiji 
Court.  rigbt;.i))Qt]lben9  in  judging  of  this  question,  we  miist  loo|^  at  tie 

nature  of  the  event  whereby  her  right  was  to  be  irritated.  Ske  im 
onerously  entitled  to  an  annm^^vHbWO  a-year,  and  the  event  bj 
which  that  right  was  to  be  irritated  exclusively  depended  on  her  owi 
will,  viz.  whether  she  married  or  not  In  substancei  therefore,  the  an- 
nuity could  only  be  irri^)ei(&^  Ji^^tVl^&i^r\wn ;  so  that  purely  and 
in  terminis,  as  well  as  in  substance,  the  condition  of  irritating  that 
rigtr^  d^pth^^'dn  herself.  This  was  substantially/ i^iirdlt^io 
form,  the  nature  of  her  right;  and  I  have  gre^it  donb^  whether  ber 
husband  eoai(^  dis^fi^ge'^d  't(h^^(ty,'^  jftS^AV^h^  exuwm 
of  the  onerous  character  of  hdr'ctaicn  to  the  unrestricted  annoity. 
He  chose  1^  th^I  cobt^T^tJ  ^di^lia^  but 

suppose  that  a  question  had  arisen  between  her  and  his  eredi- 
\XM,  v^faetb^^'tlte  mer6M'»i\ff^  hwiWi^^msi^  JSfeFmwit 


*'  JlJ  -'.X 


the  condition.    lVklk^\:l>!rik,\%li'^i'»(^,^f)lMJl^9i^ 

proper,  she  would  jm%i^if6tmti9mf)»\i}/i^^'»^'i/it^ii(^ 
wonid  have  been  a  strong  plea.   The  discharge  of  the  irritancy  wni 

pi^fe(!t1]rhii»H^I'*cVr«ft^tR«t%ii^«i^  toU8iC}«i)  #t(tfaedfflwri6 
#b:aW^  aR  ^gVetd'tiialt'  I«n«^Jiff»#fl8^^yvttf'Bi^'^ttbl{<teiyirfiPi 
f&g{rt^.!  S<f'tflftt(^bi>^bilMMr<^«Ba^arfKI^'i8'tiifi8a<a«kilMH 
lft'iii«  Mrtfh|«)^«^>'M<^lMM(fytf8^^iKft^eto^iP^iiSblV'ifiiM 

to  think  that  the  removal  of  im'ttifmS^Akt^^^'Pif^^liS' 
iMdK^6f  tB^iiMiMyI>M^ie«tfM^&|»»^f^tN^  .)fl9baoqi>9i  siiT  ^ 

-^ti^M<'li»dfi1(ei^  hM'MrflP^K  i«lH<^l^^iM^to(^U 

^^i«i^  (ifiht^ifliAt^,  and  «ii9b4ve«i^;i|%d^t4dai'{rfir{Nif>tf 
i^«)*^tl«M»wH{iiybbi*te^fl^ef  HM^^ns^^f^^  moHueikfi 
^maim  ^iJi^trnPrnnk  <i^M  iSAi(S4iM<aMm»in»^tu)<vUHl 

lH*8to»'tt'iMl**»«*P^«**'tt'^-^  *''*  ^"  enoewq  ia^Mam  baa 

judgmeat.     •'n>'lW'«J»u»r<At<(N^irth|f^»  t4%A  t«%  {«WilWStbrVtclMMi^^(^ 

«iwfW(fitt"«J  iT^h<fi!M«Mi«'«laiWaof>%rl'«MK^  f4M,^mm 

*^m^iltr¥Ovitmf,  tHM  df  «ii«f(<cMmti»i4tf(ii>»flAiISia44alW 


Ji^Vm  COUXTlOF'BBSSIOHd  He0i 


[17/0  lyil  no  !)0.').'!0(j:'L  yk'vi^-ii  !•>/•"'  [.jn^hu  od  •)  -f.v;  i-'';!-  i«.il*  il'-'i'l'// 
\ca\]  ^nit/jtiTii  1(1  'ifM'il  .hj')  .>ii^  ^.-o  ii.t^fl...  n  >i,  ''•  ,'  ^.s  ,.<!5i',;.t)J  ni 

iboio   gill   I.i!(>  "!  .ti   ;i'ii«.  j(!    iiij.rir.  i'l.i'   .'.iirri  >,.^.   .,  "-vXi    ■•'oq![iii! 

;env7  vancllnt  oi!,i  lo  •jj^tr.iiji'iii  'd  J'    .n'j.q  ^.u.it>c  ho  ,J  ■>•<.',.!  bliiovr 
WTO^iS^^ifPWBWiJt'OTSCi^BTiB^BP Wife Wi*4Wf !}«»%''  ffPW;*? 

The  respondent,  %;^^flfg»,,§rtfft?,^jCffld^,fp,^^fl,^jt?9)t.j»f 
nd  confident  persons  of  the  lHH^jrjm(srJq«IW%A{Mpaoft'fflfa<(fl)r 


IK  X^.p«tUi>«e««iMr§r«4i|lf%{4(ir«>«o^4lMPfpp 

Any.  ■ttBRil^OMiri:  '  >  1  >,;u.  I<hG  (BKiiKivjB  1.1  lijil  nil  iliitl  .9    t  .Jjllllil* 

ii  uiltiw  ,"7i"il-)iui'<  Jmib  ituift  "iii  fti  ei  ,aiolitiHi3  iBrnnion  •/i-ii'>ffl4ii 
-■■lAliwTlMllilbitti  ^.Dtnoiio  "id  stJchh  sni(f«ui^iii,t«!ih  ^o  ^iiiee'Mn  sM 


■<WWUI|l£oiiri#M«o>^tlim'Wt«iMti«f<M(Ml4»IIM<lMMlh  4IM,(HM 

^4MlltlMt<>«iM  Wi<>tlliil><iWli>iii'b«l]f«>|l)CIUi|>l%<l4e  feMM  ^^3^'J"" 
*llll<Mj|t  ti)<«tAWi<<c«Mve'lci«Mwi«>l»tiull<'ilelliaierfqi«t««l>  Suuii,  «»'•• 
>lKai>]frl^nH'«»>illKel)U|lll>iUlrirloM<>av«lhickH.klliiiikak<«Fo,,;;^||^ll 
▼cfitjr ;  for  we  have  found  that  the  grounds  of  debVV^qafi^H-hlt  Court. 
Wk^MljIftKB'igWtfridi;"*!*  ii^^ti^fri|TOaWity ti'  mthi  a^  in 
writing,  i.  e.  atatementa  of  acconnta,  and  otiier  claitM  dbpelllWfl^OA 
WdDPlMI  *Htl«fi«'"B«lilt  talUiJJlLoWftHBijilllipllryi  WW  waHe? 

ae^KiMljHllle^tH«tl»«8-iJdt|^«i«^Ut  Un^wedi«;  ^  1'dMifl«tMl« 

that  it  exoludea  it.  Wt^'tan'alhHf'pHWf '«>4)^  felMh  'ttt  AMeppii^ 
MiliMi/lrktWUlfiy,  U  i»'«IIM"|>i«l<<etlM^<k>rMa  eMt-Uunl  r  It 
«l«f>Wa''(itldy8M«k|Wt<iJ'|'<bik>tlH!'<!kpn«i«iniib«^«r»tM>'(lll 
•IW  pkc(/««J*d'«o'*4'»rJtlle'W>otlK'->«(*'aia'-*lii^«el!«'b«I» 

lulUwmfitfwvtiaiiii'iliKialJEW,  ifiiii'mtit  ultuf  et'«ii.'>'<«94t 

lh%'lilte^«ilW'l<Ftt«'M>jl<«ibl>WI!M'>l!lidii»>,'«ltl««tittH^'ll1<ni>l>Us> 
MWldte;  mM  illltc>'>»li»\llgWfiii4f«  Al«Wl  I  TMIij  fioUpo- 
aition  effected  b^  collusion  of  the  grossest  sort,  &tfA'i^piktl^i'v^ 
are  merely  nominal  creditora,  is  to  be  final  and  conclusive,  without 
aome  measure  of  distinguishing  debts  of  onerous  an^Mtl^J  W- 
aiit«flcMlli8)«ill^HUitl)l.n"lf  tMII>b»'lhi^'iase,-'lbHt  tftfs  ls*«Jkde      '•  " '>" 

wkfkhmi'tiW'U'tuitiiima  i>ft(liwj<"<inatlits  ctii!/^ut'4k\i 
iMim  ifv/ifnv  railim^&\a>tfitli.  ■otrtbeirhttceiiti^i'ef^teH 

aPii  (M^er'6iatbiW  (f(t^'tti|^bc<ha^^'b<»li'ito'm^eSSttf!f<(^i»fly 

eMiPrVfU^fii  tat"fiirh<<t  sli(iiildt5fe  rnattn  tum^'hif^miiiif 

•VHl^llMorViltll'i'tlSi!'  Cittii<;'tll«|-SMI<TM|^I!UPlM««e  W  i0Mn 
*>'XIMP(9nRs«.'l^l'cabt)^  lte^*thltt^'I'<att'\i^(ttst<l|m|iUr^t''but  *» 
AihU  <MiHt  nli  fUsKli'MrK^llyMSipeteMWMabM  n«iA»  it; 
ianMH<1M>(il<AW"tilt^|ilIrU»<  W  K^fiMOflialclilri*;  belbfe  aiijav^.- 
W«(«<bXonle  tbtijg,'1iMev«r,  tt>''w'Meh'1''canfibrkliiitnr^Mi  il 

«eiibw«'iMh'tif>'tU«\><^»fti?<tcjie;  wt««*eiu<-u>'«i<>ii«bt<ibti)w 

4BHjil«F>Il.'l  !',!)#;  Il'.ililNriOf'<l»netl,>'G«  MM«ti'««<cMatilriteH  liy 
ta  ihfeitMt^V  bflt  iHM!}e»lil  thk"intei4«clltoie?''TMi«<'l8Jio'tMI^ 

MetHottt(ww«thia/<i/.''"i<<H  m  imli  we  '<an!]Wik'wW'i«l»iv 

AIM||>'tali«ll|lt'tlf  OdArtJ  '"W«id-'tilk»  ail  'OMhi'llM'lhW  Ml«>> 

Am  u>lili«'MeLiii|(iTO;'iiiici'ttiat:«itWa>«  cf 'ii.9RMitKiif>fim<ii 

DWn'tbiiKltilWt'^iltl  SMatai'Vi  M'Mtedoemrwtilll'ibOlMf 
^itMlU^.'l  '•rilii  CM  B»rffli<iiytn'tb  hitMttf,  kmSfllrtlHMjl 


tm  DBeasEoas  obthk  xuuft 

aXMs  Mfti  ianiei^ljr^ioad  feriMfcbfagv^  i^sotintdboi  fimebntift  |itn?fifcig» 


Court.  4l*W*^ '■''■•  -.>'J  )i' .  ri  ji  io  ;tii,<j,jifa  ni  gribnoibuB  od>  ^Bifl  ^'^&IhjJ 

The  Lord  President  and  Zorcf  jPuZ/erfim  having  eoncnpred,  tk 
^  JteiB^wtg^ofitlroagbiBirfhiaggAi^ 

^.'^liKLi  -i^i'.'-.O     '-J  J    ,«rv>./>   ')./^;i  'i\  !.■♦:.  (fv.  jji^'.f    nJiiJj   fei   oieii  b^itf 

.!>."  p(?  38oqai(  ton  eaob  wfil  9^ 
eoutao/hiiward,  -^^""^ 

'i]!Aaknt'iltlM«tf/*  ltlrtf»Bfttlfed^tJir|}4ft£il6iPifaift'llft^)>S^^ 
^y  hteh  «ikf  lioe  V^  tNltdl  Whilb  ttf>i^ii^dii<I^Hb*<<pKAiM 

aathority  to  borrow  L.600,  <  on  tb«qillbdm/^Mf^llli^4^ritim^ 

<<tt  botia  atid  dtopotfiito^  »e^«friy  wifei^  4hy  ittd  «rftkMaihi!^» 


»+  1 


mj  161.  COUBT  OF  SESSION.  1809 

^ttoAtainttg  aH^dsaaljmB^nAeassftrJr  dau^es,  mid  to  be  e^ery:  wi^  6  Ji^  leda 
^^Ptenalpb  ij^'tlitf  wm  -wohw^  tk»dee4  of  Maty  Niebol  ioin^  (WuX^ 
^jotityl'   -Whentlie  petittdn^tsssKMredoti  fitbJtilyy  LmtJuOice^  p«utioa«r. 
dbri  called  the  attention  of  the  Coart  to  it,  and  ezpiened  doubt  ^J|^[|^ 
«  tewbetUr  ^Ak  fosfmn  riMuid'  be  gisottd;    It  iiaa  debited  till 
to-dajr,  that  the  authorities  in  support  of  it  might  be  lookeiir  uto, 
when  3f XUSnfamKl  totbs  ^ase^Oebise  V/lkm,  Mt  3blf  1S35. 

'  lard  j8i^aB»>€%rA.*^It  thought 'it  mdeessary  to  pinse  wbeu  this  Opinion  of 
%ai  m^tnd  jmbBsisfu  '  I  inve  »^6  butkied  info  several  cases  irhere  ^^^'^^^ 
mttroordinatyY powsesa ipsre  ghnked  by  the  Court  to iaatorsand  tt»- 
tors,  They  are  all  in  the  First  Division.  Such  are  the  caass^of 
M<6ruther,  27th  Feb.  1835,  Miller,  26th  Nov.  1836,  and  Tutors  of 
LmI  Oatdrbfs,  fttb  Dec.  1897«  Uhder  these  eiroumstances,  t&oogh 
in  this  Division  we  have  hesitated  very  much  to  grant  such  extraor- 
dioary  powers,  still,  eonsidering  bow  iiiueh  mpre  limited  the  power 
asked  here  is  than  that  granted  in  these  cases,  viz.  being  merely 
tfi  borrow  money  to  ppt  these  Henements  in  a  condition  to  pay  rent, 
as  otherwise  there  would  be  no  rent  from  them,  and  the  child  would 
starve,  I  am  inclined  to  grant  the  prayer,  of  the  petition. 
.  Lord  M^iadaiebgML — I  always  entertained  tlie  greatest  doubts  as 
to  Mt  ^o^9sinf  these  powers;  and  without  having  a, consultation 
witb  onr  bretlireo,  and  coming  to  an  understanding  that  we  do  pos«- 
sass  tbem,  l^  DOlt.viH^ff  ff  wivP^P  ftt^qqiop^^^ility.  that  I  think 
the  biw  does  not  impose  on  us. 

; .  ^<4fs^-^Xb«4(>pipion  9t  Ili^twboU  Qinrt  w^  ^^  m  the  ease 
qJ  l^((i^ffiyjill^  iDftb  Pe<),  1836,  /ind  wm  w  ^9W  of  ^  poyecs  o(  the 
Court*  ,.  .      .      . 

Lmrd  Medwyn^T^l  am  quite  aware  of  that  opinion.  At  the  same 
ifm  I  M^M^P^i  (wft>prtailNd  (be  diUci^liy  w^isb  JUh4  MieadfV- 
fjkiwll  liiiejipppw'^^od  vbicb.wfu.^  felt  by  h^^  Gl^oleoi  ami 
^{jmri^ftMf^^^^^  W<H^  apply  tp^tb^First  Division,  fovii^ 

.MfrM9.|fdS  fb^^iifAm  ^mmr  |o  tbo>  «Ma  fcif  Sfm^riVa^  dab^ 

]b»^WaT#J^4ad]r JDQiKprfd^  Mici  tMer^dil^v^^  were  pso^edii^.ta 
^MMifomi^^MrteQtbfWi  ^Kbif  isgi^.mafb.fartbfir* ;.|C;(t|e 

fmm^^^fm'm^^^tiM^vlW  4^cj44ii^  iviiLqqt-j^t^M^II^  afi^H^ 

'j^[i(4»A:^bl^»fk9(hcmini^  m^ter-of  .p^etife  Jik^  tbi§§  #nd.  after 
l^^ifWMjn'^a  o|^Qr'.Pimo% w^^cwnotae^ contrary  to  them. 

4g2 


1*^04  ^tcHHtolf^  6Ptfm  mm. 

p2huj;2;  "  tiieprayw  bt  the  petittoii'." "  '"  *"'  •""*''''  "'''  '"  "o'^kT'!"-""-^  '■■ 
w.fm  fvmr.,  ,     ,,,       ,i;  :,......  ,,i.,iu  .t,i  y,)  oi  f.or/i^ijN.iiUmo.j  vino  odl  ;iioi;i!«i 

Judgmenu       .>■•.'>!  t.   "AcU'Jr'iyui;  '.fciMk  "t  ««9M«iMlUi;aiS]id/A#hUi.  luJuv  ' 
»■<  .vrn.j  (l..i,i!...Ir^i,f  U  ji<:-n/.}  l,t,d  ttjJ-tUl)  OjJ)  Jl.:|I  l<olli.<oqf|0»  <<&..• 
'.Ml,.  1-.-:  ':  /  iiiK'.j  '/ifjJiii;j,l,')}n)s,»vU«l0ij7ol  ,\i>-»).v.'.)-v'.,.i  / 
'( j-Mu,..^:  ',  u  lA.in,  '^HA,.r)oiiH[  iWjUbmiUid  Umi  ail  tB  ,mid  oj  :■■„:•• 

.ihtalA  dm  Jo  loluooiiuJai  !»il) ««  .i.j . 
0,.  1..;...:..}  ...i)  >  ''^•''' '"'^ 'tM-SWi^  JJ.Jilflik^."iad  •  ,\-x««j  9di 
i.ua  -..  .(..i:..,,. ,:,:  „i  J^^Mki^iiaAi^Simif^-m  ^Ivj.iluj.-Jm  aim 

Narrative. 


i   »-J|T. 


Note. 


ii«ltf^1V%\^WliJ^Wdk*llU<  im^imiif . 


unable,  after  the  most  c^k-eiiir^<&iSfa^Mi^/^tpl^P  ^^4«f»ifiMi 

« 4f  lll«f4)baet.vJy^wmMuM^.ill(  M^ifiiM^  jtOnC^ni^  t*yitify  ?*y  * 
<  ^BaUsfectory  «on^kBHifcif''ai't0  tUft  tiffe^^uestion.  . WJHi^tpi^xa 
•'film;  1ibw^eve^ ''mW'(i^'dli^olia^ 

'Lo^lfihipa;  and,  therefore/ be  cohcllW  iKdi^Uife'^dbir^t  ii 
'  most  expedient  for  tbe  ends  of  justice,  when  he  very  humbly  re- 
'  fers  tbe  question,  now  fully  prepared  in  very  elaborate  cases,  back 

*  to  the  Court,  instead  of  attempting  to  decide  it  upon  views  whidi 

*  it  may  turn  out  that  it  is  no  longer  competent  for  him  to  entertain.' 

At  advising  on  Sdth  May,  the  Court  *  considered  that  thepmrsaer. 


•  Contisting  of  Lord  Justice- Clerk,  and  Lordt  Moncreiff  and  JcfTrej.^LarJ  Gka- 
Ice  being  absent,  and  Lords  Meadowbank  and  Medw^n  haTing  declined. 


in  his  case,  was  jast  attempting  to  resume  the^ugi^mei^t  po^t^e  ^es-  6  JuU  1839. 


locator  o£i»<MAaisbl.8a8i^i)efti||n»  to  jdi^iiafeHlt^^^^       defenders,  ^'^^rnTii^fn.i 
onilie  supposition  that  the  trustee  bad  exceeded  his  statutory  powers, 

SoUcitor^GeneraU  for  pursuer,  stated,  that  this  point  yet  remained 
open  to  him,  as  he  had  hitbertol>eeh  prc^ceeding  under  a  misconcep- 
tion of  the  Interlocutor  of  9th  March. 

The  Courts  *  beforft  farther  answer,'  ordained  *  the  pursuer  to 

*  state  articulately  in  a*  minute  tnose  proso^es  in  his  summons. and 

*  '^^Af\  rec<^rd(  which  he  contends  do  warrant  him  to^maintdn  that 

*  he  IS  still  entitled  to  proceed  against  the  defenders  in  tliis  ^e, 

*  on  theg|rpp/l(^^^l5^^^^PIJt<^l^j^  Y^f^  powers/ 
This  minute  was  accordingly^jve^^  in ;  on  advising  which,  after 
hearing  part|e^  thOvCourt  V^/fC  ^M^/^A  V'?^^  pursuer  was 
not  entitled,  under  ms  summons  ana  record,  to  insist  on  that  plea ; 
^*l>  ^'rJffm^if.  ^ W  ^If^eT  wl^ijh  ;,^^a|9.  had  b wn  cond  oct^ 
throughout  was,  that  liability  was  to  do  inferred  .as  lor^f^ct^  mtp- 
in  the  trustee's  competence ;  and  although  there  were  expressions 


The  aurt  accordingly  |3jffi}^j54,4e.,^^f<f^derfc^merv^h^^         jadg««nt. 
t9dtj»^WJW(f'„ifto^1!W&fflXJ^|?«iftfVf,?o.H3h??'#L** 

fm^^m  «»(fF?.#  jmfi<W  Atfttf  If^^f^m  t^nr'W  .Vl?OT!?? 

-91  xWniMil  yTjy  -xl  n</ilw  ,-)  ihjMy  \o  nhn'*  adj  loi  I'ljil.'.fjir-i  .{^'om  » 
j(3f.d  ,e9«Ba  oJinodiila  yi-iv  iii  b'jiB(|'n.|  yllui  won  ,(ui;i,<oiip  "ult  ptiI  • 
doidw  8W9IV  uoqu  fi  ohiaoh  oi  aiiijqm'tnt!  io  h/.'j)»iii  ,iMwJ  'jiO  oj  • 
'.<iis}i9)a9  oi  raid  i(»l  Jas.'oqmoo  tjviioI  on  «t  ,ir  Jn.d  Ju'>  rmij  vera  )i  ' 


.i#uM 


id06  I)j^CiS(OMS  QF  TllE  }k,m. 


WmST  DWXSlOif, , 
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N(h  CLXVIL  .  ,     9C&  Jv^  18W. 

THE  THREE  MILE  ROAD  TRUSTEES  amp  Oxbiu 

against  .    <  . 

THE  GLASGOW,  PAISLEX,  KILMARNOCK,  ahd  All 
RAILWAY  COMPANY,  anp  THfl  GLASGOW  AW» 
GREENOdK  RAILWAY  COMPANY AwOiwm, 

SxATjUTE^  1  Vict.  C,  l,  CoNSTaUCtlolf  Ot^.r-I9viA4KC.l.^)ff|B- 

Diet. — The  above  aci^  inc^rj^fToiing  ,^  roil^ay  a^ipptn^^B^end 
power  on  U  to  take  tefhrnrary  ppssession  jof^djjoinii^.fiipfd^Jk 
thepurpos6^  inter  alia^  of  erecting  l^riok^pInM.qml  fif  Piua^^ 
iuff  bricks,  provided  teH  daf/^  notice  efmcl^iheir  in^euHfm  Ifif^ 
to  the  owners  or  occupiers  of  such  lands  i  proindedjf^  ^^ti^atAtUl 

.  *.not  be  lawful fof  the  said  company^to  m^ke  such.ter^por^  mtf 
'  any  snch  lands  as  cfforesmd,  lyU^  at  a  fT^tei^  diHimfff^ihianW 
«  yfirdsfrom  the  s<\id  f-qilway,  or  vpoV{  fTjly.ot:^ap^ff^^ffr^fiflfti^f 
f  lands  l^iry  nearer  than  500  yards  to  ^ny  p^omnm^hog^^iitM^ 
*  the  previous  consent  of  the  owner  or  ocp^i^  l^'^.^  Pfi^'^riti^ffii 
<  ha^  and  obtained^    /a  vittuts  pfihe  writfet^jean^e^  ^,^  ^.^ 

.  ,  respectively  owner  and  occupier  of  a  pfece  of.yrpvn^  -^jemfOf 
took  possession  thereof^  and  comn^^d,fo,  «r«e.iC,tf#4^rftp^^(fe^ 
H^ldi  undef  the  clause^  in  the  (icty  tfifl(  C,,  (^pjff.,fxi^t/ient^i^mt 
heen  obtained,  J  prppri^or,  of  a  vill^  sitfiofed  wiU^u  600.  jof^^ 
the  said  piece  ofgrot/ind^  wasi  npf  ^nfiikd  t0  gf^\  ij^f^ditf  f  jpo^Jh 
company  in  dmruse  theretfM  fl.Jnw^^v.  >-  - »  •'  *  !i  «»     ' 

NarrtUte.  3 Y  the .  87 tb  i^cti^ii  of  the  atat«t^  MkkshA  ^^  iwUgk'  Uu^tfmHn 
the  re«p^eiilt.4t9,a  viBlw^y,c<4sy^yiJ  Il^«.  i^i^lxiBfiMeiiie 
;  them  to  take  te&qiorerjr  poiiesflpw  fof  an4  ^  pnler,  ^-iifomlkektk 
of  my  jMseon  or  099:pp^^a ^Wjbf^lapeT^r,  ^i^jp^m^-onipng  vm 
to  the  s^M  rial  way  or.  worjkia,4or  t)K^,piwpoie<of  fajwfr  <<yeri<"l& 
working,  or  imiiMifeclufiiig  upon.  s«^.J(^ncl%,  pr  ,iQ>on?a#y|»rt 
thereof  respectnre^l^a  wy  oartfa,i.€bjr..9tpi|eS||Jiriofc8,  alfir<ff>  ffwimi 
lime  or  other  materials,  or  for  ft^ra^h^.it<vi^l|Bry/jr0a4^<iMT^h 
proaphes  to  and  from  tbo^sf^idi;ailwaj,8ndvWoric%).|uid  i4ii|to^e 
use  of  anyexisj^iiig  roads^  tb^  u^d  company  dpi«g[  jn^  Ouk  iump 
as  may  be  in  the  Qxercisci  of  tk^^.^er^m^  ppyerg Jiefeby. gP»^"^ 
to  them»  and  makhg  eoptpenM^^onJotmsLe^tfi^of^^ 
or  temporary  damage  of  the  said  lands  to  the  owners^  lessees  and 


^  oceapien  thereof:  Provided  also,  that  before  it  ahall  be  lawful  for  9  Jnlf  len 

*  the  said  company  to  make  such  tempoftiry  use,  as  aforesaid,  of  the     ^^^V^^ 
'  lands  adjoining  or  lyiilgf  ^^eihr  tlb^^si^'Vi^IWay  or  works,  the  said  ^oe^RolS 

^  company  shall,  and  they  are  hereby  required,  to  give  ten  days'  ivnttcct,  Ac. 

*  notice  ctf  such  their  intention  to  the  owners  or  oecupieis'of'Buch  !^^^ 

*  lands,  and  to  separate  ap4  9jBt  a^art,, by  su$PQ9t  rai^lqgs  qr  fen-  Co.  and 
«  cings,  so  much  of  the  lands  as  shaA'be  required  to  b^  so  used,^  as  ^^"^' 

^  aforesaid,  from  the  other  lands  adjoining  thereto  :    Provided  also  NamtiTtt. 
'*^  ^iSt  it'shsH'norbe'  htWttA  fbt"  th«  tdi  totaipady  \6  iosiie  such  tem- 
'^-fi^rar^  use  of  toiy  staiti  lands  as  afbre^id,  tyiilg  ara  greater  dis- 
<  tance  tbto  ^39  ysr^'from  th^  Said  n^mtfi  or  iipon  auy  otna- 

*  mental  grounds  or  lands  lying  hearer  than  500  yards  to  any  man- 
'^'sibti'^house,'  #itfaout  tb^  pri^Viouii  consent  rif  the  cfwiket  or  ocetipier 
^^  ihe^erf  ill  ^ting  iftrst  had  ^tid  obttiined.^  '  -  ^ 

"'^  In  eitereise  of  the  power  conferred  upon  thetti  by  the  above  seo^ 

tiM^  the  respondents  took  possession  (with  the  Writtism  eo^^iit  of 

^ilic^  owner  and  occupier)  of  pa^t  of  the  lands  of  B&llahoudt6h;  for 

}^i6  purpose  t>f  laying,  depositing,  auA  ni^brktng  cldy,  and  mafniifoo- 

VCurhigf^  it  Into  bricks,  whb;h  #ere  n^cedskty  in  the' formation  bf  the 

'  i^hes  and  tunnels  of  ^he  niilWay.  '  His  piec6  of  ground  (on  which 

'  the  respondefkts  erected  briei-kilAs}  was  situated  within  500*  yards 
^  ^^ftatn  tilld^,  eVea;^  by  so&6  >ef  th&  suspender^,'  between  which 
^^V^'.th«  said  piece  bf  ground  the  three  mite' hon^e  turnpHct^  road^ 

^^i&t  l^ads  be  twi±t  Olasgbw  and  l^dslcty,  is^  situated:    Th'6  pro- 

o.){iKMt6rs '  oY  4faes6  ^^iltas^  ahd  tlie  rotid-ttustees,  to 'whom  no  notice 

'  i»JHi  given  by  tfte  respondents  of  theirint^t!on  to  lake  th6  pounds, 

'  4Mretece  the  works  in  qt/estionj  presented  ftn  appKcatioii  fc^suspen- 

\  mi6n  trtid  ii^terdlct  against  th6  said  ihanufactttre  of -bricks,  alleging 

'fbat  th^y  were  entided,  under  the  above  sectiotf0f  the  tic%  to  notice, 

and  that  their  consent  should  h^e  been  ap{^tied  for  dnd  Obtained. 

They  pleaded — 1.  As  brick-kilns  in  the  immediate  vicinity  of  Suspenden* 
f  IM«b1ted(  htttne^  ai^  a  cctaoMii  nMsani^;' the  op^^Vatidns  of  ih^te-  ^^^^     >^ 
''*#pbtident»'are  ilfegsd'ahd  ongtitto  be  interdicted^  Ralston,  9Mi 
^i^riy  I7M?^  Steel,  Isl  Jtine  1?91,  Mm  19^800 ;  It9mf^Bnk^  lu 
«'9l*3,  odd'c^ieB'eilleif.'  l^i^ir^yks^^mplfeAi^dof  t^fi%*iM'*6d^^ 

i^MtaftMotied'by;'  butin  dire^  contrfiventfon  tsf^Skt  statutes  tmder 
•  •irtilcA'' the  'railway'  tmipMffts'A^i^  iittd  Mtfg  lilgbly  ^itejnrllnib  to 
<  *  dtopvopetty,'  heafth^ahd  eoittftottbf 'theMtonlipliaAiiers^  liii^^ 

<«litledt^  have  them  interdicted;  "  '  .>.....  i. 

12.'  Tht  yespotfideirts  hnvfe  M  right  of  title  uiidiirth^^tMatlk  to 
ei4M  brick-kilBS  on  the  spot  selected 'by  them,- bedk^e^'they  are 
«»f«eisly  prohiUied  iiPOttiiBaitfng  an^  Mn^'  erections' eIflil§r'iipon 
iKMttWiiaitt^  gromida  or  Unds'  lying  n^ar^f  tftieitt'fiOa'yaMb'  t^ahy 


•  *  « 


^  I 


TfttbunivAvj  aofeeito  &lte  p«ibli«  te«iflt9f  tJbo^Abim^iiHfe  taiil^iikeiihiad  betnaor 
Co.  anki .  MMitl«  fii'e.ei|titlf4<t)0  4>bt^iiii  i^l8nl884ite-*Hr»T<itf  anoh  fpiwcaBrJafr' 
Ke»pontads*  Of  Mcitplera  of  liiuf Mi  a«eiilfll.dntill^d  tofileid.iOBiliifttpBmwjff 

clay  into  bri^^kft ^  nftoo  vi:}i.  toroMriMOat graawi»iHai»ds flytngtjfitfr 

*  iiian  500  yards  to  any  manston-JiouseMnlbinit  AatjpfyiMPSiriwi- 

*  sent  of  the  owner  or  occupier  tbereof/  in  respect  that  the  profiio 
Las  no  application  or  reference  to  them,  as  the  groun4:!iMu>lBd3|^ 

Kt^i^on'.^f,  ao4  lifted  >^i0hrdi€^iinaiiii^ 

^  qaffi^toii;  do^sji^^b^hmgr^to^  teis^tieofi^bB^by^Ahrauiorncci^u  I : 

v'^k  TikH*  pp«YJi»$ii  iiSf!tt)>.ttiefrc«poii4eot»^«dD]ii|f>iA:iittli^ 

\:^  ncmyibp'  JOiUiCiteiasacift^lof  tbeJpMreiB(graBted(iiM(aact  Ifft^Av 

>«/ii?iietiQ»  only^  tift  Um  irig^ittSi^iii  toikrestii  ^  thm^m^tn-JiwiMt^ 

lAtr^i^tf  ftllQ  gtrQNkid}lakM[4>MsMrfDfi  Mf;atidcMr  dikrobligdtidMm^ 

pQl^4  w  .lhi)\Campatiy^lii]viiHis''^biefli9  lasd  jdMi  oio^  offilfD^tfcr 

pt*iper4y^o(i|bti4j^aiftif»fc  o^.V;  .ij-..:t  -r^rMii^ii.  t^  njit'  tiMi-onlA  }i'ihf.' 

,;{^  Ui49'i^ I il^tilvte.'  dbet-omp^iiiplftinfisaiife^ijtkttidis) si^^ 

q«Hi.'bMid>ft4irlbe(f)i»pri&lort  :iMidtiMiaaifHMi'«fath^?f^i«liMAia9iillM' 

)HH»9Mttm  ^!b]^tliie'P«q;)9odenlBiHaketiiabhMi}i{;i«eii^ 

tjiUfilM  jpmpmlQnAod  actfvpuM  bMrijig  eoiMBttodiiatbac|ie(aMir 

ufii\^^.r^9fcnitnl»i  Rad}dtts|MetMd;fiirtth'mp<ate):tawiaMired>tfar^^ 

Gm(}09  .(>f «fiy  hon^'libtf'CfbjftftMid^tirsai^TSiahli:  ftlmal  *  oi  eonv?* 

..  4u' A.  bi;iBhnkilil>:i8v99t4li  Boriaimpsaricg^Jatittast  'iMhjillbeMttf 

9l{|i9i^titfi!9eftiQliJie4NKectot'kasei(]/'i^(' 70  rjt)^^^^  diit  oi  ^iislvui  i •-' 

Lent  ordi.      s  <Tbi9  l^itrd  QidMary M(j23d>  Miif  dbB89f  f>A>iBnAiOKd  kbbthUfaAtf 
iiary*K  Inter,    jntcflocutor :   *  On  caution,  to  see  and  answer  within  ten  dajii^ 

*/)iific»h»>ne  fapwM<»  tbe jiiit^rritolM^iMady  mHL to-h>  irtmtttMi^A 
Thereafter,  (dth  June  1839,)  <  the  Lord  Od6mtf^hmm§  ««k 

^^^f4ftd.)ihib  Mle^  'Vtiitkitite  iainven9<iah*'|ftnadublien^^aM^iHM 

<  parties'  proctfr^dn^  ppaaetfithife  kmid,  Uitlnislils'diiTifalenlkl.l  '^ 
Kote.             .'.4&^»:^«:a;k^ i/oiVtcikpiitekmirfcy  ^dik  iHipehden^^Aailii dkonU- 

ning.!4^Jil]e  ^tklnidtibiu Jf  d&fe ^Afclt  i«£iPi(tflaBqecit  itkikpu^A^ 

*  giHMsiivl  •ednnbtibc;'tdk^if8t|C8rt<aauibriB|^>c4i^{>l»fb^ 

^.tW>  p9dri0us.'O«»ent,  ki'mntiA^y^i^fitlknijqMii^r^qi/iik^  Ht^ 

*  nfisttimf4Muib.iviiU]ni6A9  ]^&plaraftii<|saBiiiilta|fa«dii4}iat^i^ 

*  prop|li^M:bfi!iiivUltti-br  JnatnidttqfainiM^  t|avd|rttnM  9mB 

<  giv«(nM3b>tfO]laemy^alilidog|ktM'j|tertiiaf)tbeii^^         IrtiiW 
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•VilhvuckbtiN  iftitte  ttatute  doM  aot  admit  of  that  interpratodM*  dJui^  ia9». 
^  It  was  evidently  intended  to  protect  proprietors  from  ha¥iil^tliJeftf     ''^^y^^ 
^>f  wfiH^!talwinfoi;ttem'fof  tlwe  pmrpoits,  by  the  op^mtioii'of  jvjib  Ro2 
MleeMlotl  ildieyihiid  a  auinsienMlioaad  wilhin  that  distance  of  the  Xrutues,  &ej 
^f<6pev|y  to  iieiso  triceot  /  T^eistispenders  may  beeAtltttd  to  com-  g^^  B^iif«^> 
^^li^^Ktseomiiuiik  linr  of  brfdfl4cihi9  being'  placed  «bef e^,  eotiMitutiiir  Co.  ana       > 
%«>inrisai»eragaiiist  «beiq,i»part^ ;  .lmt  that  fwisl;  be  on  actual  ^x-  ^^"^"-"'"^ 
^feticneBicfiauheaiaisanfeiJ  i>I>hie.'LardiO>diQaf]rjdcbsii^^  eliioi».  .  ;[ 

^wHJiinflwtwditq taatwdbectlHrt  brfdftitt^  libat  dlsMi^e^ 

^vlrifhgiMfl^of'iMHbta^ipittst^atarayvli^iiintt^a^^^      y>'**^'^  o^-'* 

(iTilil— ■matllilt  lnrftUiwftf     i  irl  im    m  n  Vt^j>  ('1  <!k'>>'  «:•':'    uw'i' 
-?(A|tlad»ka«igi)iiiioiz»  i>tl)  ***;  jMi^iIJ  oJ  i»jri'jTi'is-i  m  i;o:jj>j:!(j«:i;  ;>ii  t^\ 

Yl2aM^fis£t0iU4  cbsMetiOttbdiifldibarini^ciwricib^     Th^iA^ Opinion  of 

^f  ParliameatmilawUW«i4>F^'^^  ia^spmii  t(^cj|^fSi  >*  Itf<Mtlle'4t«r  ^""^ 
lri|(Ofl9d)d0tiiAtfA9liciybe'eanj^iaif|^«n9ib^  agaittSI)  thlbibn^k- 
.waft,^  aoDBiianbe}ati«)flimMit[l9iri  l<'IkibM>'tiia«idtta«r^i(ft^it^. 
aailootlksiicaiBCKMtbii  irf  llMiAot  tfiPanll^ineft^^  iJ  o^nfess^I'^av^ 
soBieeikHibtpL;:  .I'Qib  wnhb  a|tt^  ^«bttl'it«t|ilRdit;acrt'teUliPfiA  C^i^lJMI 
«3siad>i:ofiip{aiy(4o  aariDC  Jsiiaht«eMipo«hrf/iiiR3'4ift>i|0y)4aiidi|  a9  sifdreM 
«  said,  lying  at  a  greater  distance  than  250  y»fd^4r^^tt)t^^84M'4!|iil^ 
«9vagr9  imlapnrfttAgs'ji^namaataij^liloQmJse^  laacfsJiyingii^esireUl  tfen 
^JMlb<!Jeftr4ftll•rJ|Iqdlnte8Ma^lf^ 

<>irfi4ttq#Mr.or9Qbf|upiatItliereo£*itiHm  «lMaiii^:^i 

.%MaSB|'ii|t)iftlsaidbtit«^4fais  -w^^iuA  lhM^id'Jto'*onnutun9fc|i«gy<tendft^' 
»aiibefildclt8>A&se6mDt(Biie(;fifdritiid>ae(i)qdali«imte«d^»ltiei^'b^ 
extends  to  Mands  alAa^v blot  i  (the  iicUafraiffidaUlfda^  Vtelbetf^'tfa^ 
wiiBdMUfaeiiBii'3raftKait(Blhe«4imiorfofl  dieigsoatidhWefiEdy^' of  whe- 
ther it  refers  to  the  owner  or  occupieBi0filiba4li9ias(bib^bo«M^^t#bi^ 
is  entitled  to  prevent  these  operations,  if  within  500  yards  of  the 
\^fimi^\!i^^^\V)ms&m\^  mi'^tJiet'ieoiibti'JkctiiKiU  dl  4be       >  ''>  ;^ ^^ 

iLUdjiiraiuieali-MTiifi;  qhmagiisaettatnlyniefy^i^mwnil.  >:  Jlfjg  «'lo 
"  any  pai¥iirin^hnistrif t  Ki'^J  t^ttj  ^  (.<!•">•!    in::i  ;'.-:,  .i><-  '>;jiii 

bii«Qi'JI>(SiZttni^t4'ljban^sli'iihf^ 
that  r.dftlnalibe)iitorelitbalJlfaiJbAirii3#<HsBi^  '<rj.j..>l  * 

•fi£09d^  J#d^A^«ei9^Li(ini  tfaht  JdiavslooigBeaKdouMsiin  this^ease, 
i^KljjtUfkfflt  jbopnilly'bldar  )tlAit ttfe  iLordi iQtoliiiir^  iairight^iur 
-OUtfAtAhifihrtJpal^hfTibegtslatuce^tinjpM^  aist^  -had  any  vMkXkr' 

^Qfls^fi  iifikftiskg^tbsipigpriatoriin.TlhBiiiaeito  tbe^made^ofxth^ Jaads 
t^i^4a)}io^lii^jtaken<^piMBsaioiiI)a^  tMldniihiB/fiilt^odBasMiiinis' 
9Mm  iftianjtiwajf)  forii^yiaoidpalirat^aDitlieilbwnttrihioiMMq  '^^ 
abflnlfisnii  i^^^^tatiailifloiiiitl|e'\Rairit^o£^B8etit<afi(^^ 
« occupier  of  tlie  mansipn-hopse,  the  argument  would  be  as  just,  and 


i 
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^^^  y  bf  ^  jBdikiiafdblkiiMii)  tht  •cndent  of;  a  n]glib€iiisM|r  pMpriHtf 

Co.  ai^     \-^  ^[timtm^tiialtm^iiiimemBiiotiommt^^ 

^^^^'.1^^  man?  If  the  cosMmibTQi  tbe  04raerrar  otau^pjm  iot^tibmnmrn^ 
OpTttibh  dT'^^  JmnBeliMuBifre^iiivvctaVBU^  Mier6)kilajffisMqB'fiDa('iieUK%^tlMit^m 
Court.  jpkiflDHjpikiiBiifbrtafcipUf itiidM  ff^rpofkB^  utflkidk  aK>thai  ofibAnht 

Aricham.^otoplii^  pofWitrwci^iftaTediiy  dMSiAafrtot^alMwii  ■fmrf 
Jtaldapi  tiib  oa%hboiidBg^  properties  by  di^pofingro^lliintiitiilb 
4aJlviqi{'>cbBipBiiy^  on  jcaoqiefnliaaL  '  Bnt^ivbjr-iiuwUsttliBiqHiMr 
MncdntvoUtdi  \ij  roqpiiAlg*  tke^bxMsntlnfi  ihe  omriBer  <dr  ti^iopilB&rf 
Jif  joaiMMmftUoilM^' tfatagh  icilbm  dOOyardaSlit  flodUiiMH)* 
Bess  this  right  before  the  act ;  bot  he  will  now  poneas  it»  if  wifp* 
JiDil^DUiog^Nfliat  rbb  roaoiaot  is-^iedtoiary  ifc»'eiMle>  iittf  jftfbodnli 
ftaoiAaltoitiafbC^  Mr.  SD^^afa  .gv<»and  iiDrr«.>hiHftfield'Vaflidl  tb^  m* 
aftould  l^ailniordiimryf  forvnHimit  the  coaaeAtoPa^   ffupAetti^ 
^baDl)aiF)iioingbtr>inrcir  tiie  gfoinkd^  In  iqueafeMn^  :14r  fltetai'WHU 
^ttva^aMtledi  1»  ipiit  bte  laiidtftiliia.uae^  Ib^tft^k  A^  kmimim 
'"stnv  uTtv-'Aattf  itIwouUbe  gptwg  m  toeigfabaorioqg^  -p»c|iriaioM 
^fMtMiliMqr  alHidie 'ad^Biig<pniperti«s wkbin ^SW-ya^  tiicav* 
^se  iJ|gbtoi)a>hyh<  ^ana^aot iiaMipi  teufctoApnj  'exoapl  ioi4i^(an]p-b 
7iriiilitrithQ(aiKpkiidtisaTgite;(te.tb6^tatDtei$:i^  Iber r^aidtoaf  ihk 
iig[iii^f|ntfb9fldiatfe(inb'prQftfmtoriqig>bl  pre^vfltWa  aaigfabmiflMii 
ADfibgjI  devnaDPfdap^aitiilgTaBy  ofitheartjclea  neiltioiiiBd  iDtUiii* 
t«ld,-444feTMey  lie:  WttJwa  b^a  gai^iiy  tfaflniglr>ifacb  a:  rigiit  WMiOT 
Jdrdi^B^farfbeteei:   iThib  ia  cleaHy'lMt  tba  intendob  oS  tbcAttaf 
^iiiaibehttfAild({ifdbi»ofnaBttt4rn0tieqaiMl'ia  aegu^  tq  oofe^ jtb 
not  in  regard  to  the  other  uses.     As  to  any  BnA^poikaHjMtf 
lubder  tltfvmdMtiftfaeifadc^mdl^  notUiiigin  duiitpiaa..  Od^tb^Aker 
baii4y:widDiBgtod;toKtfii^'beiiig  »  miiwioei«t  aQaftonoalarap^'tbare  a 
jd^  (Ue  8t|tii«e  mat  e«^n  •  flMdafMr^  ^iqtbofity  tatbte  ddnljpny  to 
creat^ailHHBaBddc  .  Tbei^  iat^meiislfa/ right  to  antat^oitdle ba^ 
and  not  to  do  what  is  illicit»^!«rta  maisawcau'    It ja qiibaUairlla^ 
toobd  jptdH]brtM5«|>Gbiliitoa(  law»>  k  aiust  ba  a  baiaaiibet^^  fad  It  a 
aqfUil^'idlear  Adi'd  hrit^kifaais  Aol^iitaeisa^ilf  lodfc  •'Itoasjr  or 
:{tiinb^libtte'&hiisancfiv>«8'^VBry  bodjikna^^a^    Tba%lf Ids aM 
l^gtjt^'itbdrd  ia  i^jbnge'  farick*>wotk  omtbe  tigbtbttKtiSidfr  af  da 
Glasgdiaraa^  hotiadiiyiiniefeAaai'  the  dty  af^ObttgrnTjaad  ihiK 
«»^  p0^eif)ei[aBA  brick^orlBB  atPartobaUa'  boriilbg  §nmyt^miAm 
<&ayan«dti(]tebii()d>nridea^d»'jiitiBanaaBy^Mbenriie  tbaf  irooid^kiA 
;K>dw(>liA:  down  idagnafj^o.;' <TUs'faitibularMck-kilb  opy  h^v 
mubtafG^4asllftanayb(Bnfni«^riso4bafll  llnttkk^OT»aledfif  ]%ktl» 


Na^'  lATs  COUKTi  OF  BBSBIOH;  im% 

moBi  yhqn>th tf  oprwiimni  tomphfaygdi  «f  '«»ddf'bi  ttop|Mdfafanu%  ^^ 
4^gi0DlapmyidMlcl  jiiiik#  it«iiMBnai6ev  tk«i«  wooU  be  atrprop'er  ^^^!f^^ 


refase  .dte^iiifKirdfast  Iwe  atata,  and  limit  a  resenratioB  of  the  oom*^  othe 


jriaiacffi^  r%!ht  to  ipfij  for  a  new  bill  fdr  interdiet 
.>o  ^Ijird:QiUieif^Peih«pB  the  Lotd  Ordinary'iB  rig^;  bat  I  -con^  9^*^  ^ 
less  I'1iav}d  ^€B(t  &nibt%  aad  I.^  Bot  thiiric  tb^ 
ifrom'tkaida^abtebeeti  wtot  Suppose  the  owner  of  groaadfaafe 
fiart.o£Titiet}  aad-paft  of  it  ia  hia  qwn  Imnds^'add  on  the  paart  leC 
^luni^ia  a)  mafaiDii-bdiue^  'aild  tb*  i|itQfnriptor  giirea  tbe  railroad  eten 
^pmf' ^g^t  tko  carrjr  tb^  iwlmad  dvoogh' tbe  part  in  Ida  ownhandfl^ 
vo^  that.be  sufficHbil  for  tbe  lands  let^  «f  wh^^  hewas'Bot  the 

^^tiibwiiiUkAom^^l  realtf  ibink  we  need  not  Taisa  difl^U  qhes>- 
jfimaaaltliB^Apb^  Partiaaoerit  On  the  whole,  I  agree  with  Lovd 
Jtfftok^najie'^ia- tbinking/lhat  the ^aase  tefen  exi^ively  to  vtbe 
'^d«Meot  of  the  proprietor  of  thelandok  wbiob  are'Caken  temporaiy 
'^jmMmm  of$  afevitbereia  ja8ttaoUed'toih;eendof  ita  elaosey  tbail^ 
.jiiKt(parlifndi|r  ^ituailidtiiS)  the  laadB,jire<nott#be  aaed^wiihoat  bis 
■<ieBaeBa  ih  wrHlng*  Tbe-'aiotnannotbe  oonstraiBKl  as  {MoliibilMig 
;tli^t«Dmpan]ir  firpm  doing  wbatat  cyaiion  law  they-woald.be  en*- 
*sl&fedt(io'tlo';  aanA  therefore  ai  spdeial  pownr  it  tbofctaod,  fanlblinig 
<ahety%iiwith  Mtt  «inaet*ofi  tbe  iprapriflfterr  to  «itferon  the  gwonadL 
-.IKilhlJrtgairditoi  tbe  ather  pointy'  at  ta  tbit.  being tmnitance^  I  think 
jthntiianat  bi^left  t»iibeiQperiution  ^tfae-piriDelplts  at  cdaimoB  fafw; 
'lamA/^ttiAiwhole  I  agite  with  the  X<ard  Ordinary,  ahhougfa  It 
iffttfybe.  prdper.  to  insert  aoeb 'a  reaBrfation  abthbtalladad.  to  by 
^SsfliilrMackeqtiew  > 

^  ./\Mkmdy0Qiie9&^'J3i^  note  of  the  Lori  QrdinarjrMBenrea  it;  and  I 
«ini-*againat:aU(8nob^featCT«ti0o%  whennbt  abtoliitely  neoattary«.  • 
n!  Jum^Macktazii.'-^lt  appetis  to  be  atrietly  kweettaryu    If  the 
.fiSontt  'hadvbtan  tittingitwoaUb  have  been-  another  aMttar^  as  a 
.amir  afqkUoa&in  ^(nUd  faara  been .  nuMle« 

-    )£bnf  CftIiJ«f.-t^I  thiidc  itis  a  rory  doabtfal^foettbn  altagelbeiu 
ir<>  iioed^PreiidmL^r^l  ^eonCest  I  ha^e  gteat  doubts  in  this  case. 
fTlieheaa%be..iilterett.oC  ib^  puUio  besides.    It  ts  stilted  that  this 
ffaiaidc*'kiln^iaractiially  adjoining  to  the  Ugh  road^  and^there  is  .n<H 
^ihtiig.ttb  wbidb  htltta  are  apt  to  start  more  than  a  bad  smell* ; 
v^. ;  )X(M'Gfi//res.— rWe  cantet,  of  coaiae^  assume  Buuay  tbiagpt,lfaftt 

acelUeve  stated ;  tnit  ooaM  we  .not  remit  to  the.Loid  OnUaasy  to 
^^ordar  aipsoeC?  I  coafess  I  ha«ie  doubts  abou^^the  case,  aitbougb  I 

doiiot  with  to  press  these  doubts;  but  may  we  not  gtant  interim 


I»»  D(BeiI»«)}4& OVl  THE  m\tL 

9  July  1839.  interdict,  and  remit  to  the  Lord  Ordinary  to  remit  to  a  penon  d 
^"^V^^    Bkill,  and,  if  he  see  cause,  to  recal  the  interdict? 
mJ^d  The  Court,  after  e^iMil^kkU\dkfe6MM'ialtiiDately  adhered  to 

Trusteet,  &c.  the  intcrlocutor  reclaimed  against,  reserving  to  the  suspenden  to 
gow  Railway  J^PF^''^  ^^  Ife^an  interdict,  if  so  advised.  ,  / 1 Z  wlJ  .o/ 

Co.  and 

Otbere.  Lo^  Ordinary,  JfumqrvJ  I  Aif/^/jRbHWf^'^OWftN^        Alt.  JDmM^RL 

Jud — mu  (-Hi7>e.)  Handygide.         W,  B.  ^.(Pt^}eU,  W.  &  and  C.  F.  Damdaam,  W.  S. 

*  Agents.        B.  Clerk.                   '•  j'\ 

..n.!(r//,/:rjA  -m  ^//::iiiini//jii  ;f:[a/.A«;tMK, 

SECOND  piVISION.^ 

:.  ■•  MB/:  ^'.ym-fr  liij  J.J'*  n  r.,;f;  [ivi'jjF'r:^  r.  to  noijouhui  'to  nohoc  nu  ?cw  8Ih1 

-»)  ;*;  «^l  >;:.''<ii  )d  ,;..Miiif;d  to  hf.l'I  iaili  ,rn*iil!i  fl  oi  Iki'^sqii  ui  lo  Im* 

Karrative.  £;^tiJii9£#m^¥^4^r^Ak  M4e|(la»lllk^)mdi#<iiKeinrwiiiUiiuNi 
«§>if6'>e^lMie^e>ktioil  M  W^fW[^^  tlifa  tett^o|iiift  oCihe Jiiwii» 
ci<«^  'b^'  tlfa^'€d<ii«;^>df"2^  >4fobtoiy(|880  |sbfttrnb«(iQtoifa«p^ 
ti4i6ti^>£i^'lJ^^flfef<d^d)i<^«il 

tl^-VI^IlAei^^S^lMfotlty  Vi|liididtc<^  «f  ike  ditf 

rem^flM^' Wti^  "t^'be'  i^4^eriiMfd)hyi9tfl€iftg<iIbipitMit  ttf  cltfM^pMto 

which  were,— th^  f^ilpmtoa'^dtffllkkadoCy  M^ita|iidbmilft«ll»niiiA 

Ju^gmant.      stf 'iftd^rtAined:''^b6«eoWNt^i*W#ed«lAfe  ^Ldf*<*ttitd^«k  fiii* 
niiix^ik  trt^Werlbiititbr  ai^iidMel^J'ii^ 
l«lWi*li*  te«'rillds€«H*>llfii*«ay«iJlliiw.'>'  fi  bsjnuJsi  xmi  oill  nsJv 

Amiiouboi  oiii  iii  xicnibiO  bioJ  ^io 


No.  CLXIX.         '  !•  ..-i '! ...  <,.  )■  ..'•,..>•.■..  u  .w.9ilA^^  W9lH,|r.    "''* "'"  " 


Jwil.      (I   ) 


.»i«*i!..;^iij  r 


against 
jj(a*;SANDER  HUMPHREYS  or  ALEXANDER, 

Process. — ^Judicial  Declaiuitiqn.— rCircunt^tonce^  tn  trAtcA  th$ 
Court  ordered  a  party  to  be  judicially  examvned^  as  to  an  alleged  re^ 
cent  discovery  of  documents  tendered  by  him  in  evidence. 

This  was  an  action  of  redaction  of  a  general  and  a  special  service,  Namtiiw* 
obt^jig^^  ,|^]rtl^fpphrey8,  &s  nearest  and  lawfulibftf  yof|^i(U(lffiy 
firstEarl of  Stirling,  in  which  the  Lord  Ordinary  (20th  Dec.  1836) 
deqfrnfl4n3;t|;^.  i:efli)^cjtiaiv  cp  ^  grflwd  ^^tat^  ^^|^€|jr9f  ^la^  fiot 
established  <  t{vs^th|e^^  cUa^a^)^, |Q^  f^^/i^l  f^4(iffBrff\jieiT  in  gene- 

*  ral  or  in  special  to  William,  first  Earl  of  Stirling,  belongs  to  him, 
•«ii^,lU8  ^jFn<?_es  prfi  .si^Urfs  a5e/|?ari^^^^bijrjtbej,^744^^ 

*  prodaced  either  before  the  jury  or  in  this  action.'  Hu^^hreys 
having  reclaimed,  proposed  to  produce,  in  support  of  his  claim,  cer- 

lKiniMdttimri9«b»fi)imn)(ta^<1rl^h,o^  ritisg»4^i^^9/3tiffifi^\f  ,^^ 
eotafsd.  )ilHe  fi(tif|efi^}al  J4i  ^iivm^p^  m  vt^hi^i^  ,1^  )^ofH^ 
FM9i^»ir4t&tlMtoi>jilba|  ondp^iwAMd  fr$fimAe9(fcri(br#ug^  ^  \^^ 

Iftik  offTh^  jQsii»rk7iM^709*s*^Hngivt|^flnHM&q|»^iVt  )«9\^is^ 
mdsstApmilh  tie  JM^miAljs^iiamivtldJisit^tWs^bfll^jci^ftVi]^ 

siditotollfgriAiMkMiy^iifiPi'i^bfi'jd^cftfwnt^^i.  tfeg  WM>r4iwf'yi  »*7- 

ndT4i^csftftaRi(|famt)itn^]Ss. iWM^^odilcit^d.^ri^fQna  }\l^^Q^^fi'^9ii\  ^^ni 

lPiilri4ritei)<wJN)l^ia|i^fmMiAp;i^^^ 

when  the  jury  returned  a  verfUft^.^f^npfejffOnrpftjshH^^un^  ^h^fti 
documents  received  from  le  Normand  were  forged, 
^df  thiVtiili^  IJA  the  itotivd'^Q^^^^ptfrstites,  aorfv^.tpptfamiiaa 
beiii^^'i^a^e  M'f[hkj^t'^yi;''mW'i^Mailhiff'e(t^^^^  Judgment 

of  the  Lord  Ordinary  in  the  reduction. 


Lord  Ordinarj,  Cockbum,       Act.  Lord  Advoeaie,  (Murrtqf,)  SoL^Oetu  {RtUherfurd^) 
Jvory^  Itmes,  Alt.  BoberUon,  Anderson,  J,  IngUtjun,  Roderick  JHcrc- 

W.  S.  and  E.  Lockhart,  W.  S.  Agents.         7.  Clerk. 


lau  DBCfi5IIQ»i9  'OB  TBA  HKITK 

* 

Messbs  SCOTTS  anp  STEPHENSON 
ALBXANDER  lOMiaW 


. '  '      I  -,,',«      • 


» J  I' 


...     I     1 


Messrs  Scotts  md SmvB^iitbmimtkig ^tmhtm^imUiiMk^ 
to  Ibe  b%  Madeitt^  wban  iylogrlnthepi^t  of  iLm^^  te  tbk^ir 
plkntioii  of  the  joiaateiv  laiiQd  thIi.Mliaii  «enii|l  Aft  fNnmiiiit 
paiyment  of  tke  aoeount  TJit  Ctarlv  ^aJjChotigh  of  9f>ittiiH>  diat^tlir 
Qil!n«i!  was  in  geii6nd:iiftUe^'liekd,  i<«ii»iifig[.  thni^UBil  CMwiq^ 
iat»Tlaeator»)  dImI  l^e  dafonder  ttittt^lM  owriiileA;  faBBMl>fcllA^^lb 
cancinri^ni  of  tbe  libel^  {n'xifispeafc  ihn  pMrtut»j|>d»"iifc  itwfipyMt 
ciraiiiMtaiiptfl,  \aeiM\  Ipi  «tid  «Utited  iaiiilHi  4lia  fcfokAlMthlie 
dcibtor,  ahd  hidMtad  in«Bih;aTip»nnepafttoidtohMfc%ttiifcjyi^ 


.  • » ■ 


•    .' 


•  •    i  •  «  . '    ■  •  * 


Lprd  Ordiimry^  Cockbwp»,  Act,  Deon  ofl^iic.  (Hopf^J,  S.  Man,  "  '  ^,Ak 

SoL-CoL  {Ivory,)  Cowioi     ''    fTilUaiii  Toun^M' S- ^^^  J^'^^^ 

'  •  •  iPi#iiii*»t****>f»»L'..  r  to  'nL'fuaf*  •)){:  o;  ^jrt* 

■  :••?       "  '•'.  •'  .:    -r'  .1..  (.ii  ..  \  ui    -  u  ti   ..i-Oi   'm1*  to  ^ih' 

.  :      ..■..,..:,.  FJfiST.DJVmRift:,  •....>hibb».  .<)<>(t.,»iJ 
■  No.  CLXXL   .,..;  ,  .„  J  ,,.,;,   „  .  .     ,,„-j?  \9.^J%AI^^ 

>TiiB<SCOTTISH  UliLONiiNSMBANCE  C^MBiNKV 

.  'c0m;e^^>t2i'Aitei0i'«tettnf^ici«i»db2aa^       wbukhtmmi^^ 
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bomases  which  had  accrued  thereon.     Circumstances  in  which  the  10  July  1839. 
Caurtf  being  of  opinion^  front  the  documents  and  correspondence^     ^*^V^^ 
that  the  intention  of  parties'  iodsr^that  ih^  policies  should  merely  be  ^^^HforeZ 
assigned  in  security  of  the  advancCf-foundf  on  the  equity  of  the  Scottish  Union 
trAnsacHmiy  that  B.  was  btncnd  to  account  for  anA4uS^p^jfsdmt  ^^'^^^^  ^ 
of  the  bonuses  received^  to  Als  executors* 

Ik  February  1829,  the  late  Mai'qtiess  of  Qaeensberry  being  de-  Namti?e. 
liroiis  of  raising  mbo^y^  tialMBiitQd  is^  XAsi  diXikvidJbsh  a  proposal  for 
a  loan  of  L.30»000,  or  L.26,000,  upon  redeemable  annuity,  in 
HKlJl&dMi  Ilea  f^ntml  (appHodhlettttkeparpmeilttofihivdebfs^  ^Jd^ 
\mtls^  of  KfaMHoiInt,  Moiaewald^  Torikohrakly  Tiiitarald^'.  add  « 
Mill'dfbiaebed  estate  in  dM  Beighboorhoad  o£  Lodim^dn,  msataq 
tiBd^at  £;ldi504>>^thtt  bis  ^setomUie  tUVts  aamnitad  .lirLil0O^AI(tt^ 
aiui  ihaili^  bad  granted  annuitiea  4o  the  amciutttjof.  Iji^aTBa^  LiKad^i 
of  utacfb  ^rsM  beritaUy^  and  dui  refaiainder  pfetasfciaUy  ;aeati«dil 
A^>ii0poted  to  ghmtbavitafale  aecinhy^foif  IJuSa^ilOBi  di:tfBB)|inbo 
ftuAlo^abl^  (die  vemdhiiiig^  LifiO^Obeiiig Ufei(eDte^.hy'biai^i«ni> 
DMrtffubing fattybaUe  a0eariC]r»>  on  a^fiue  reiifeaLAf}LiaBft6v.r.50tal> 
tbe  supposition  that  the  annuitants  holding  the  personal  bonds 
^QJd.  accept  of  sudb  a,guaraotee  aa  Le  could  procure,' "the  ^ar« 
qaess  offered  to  grant  an  heritable  bond  of  annniity  ojver  j8!ii^nQunt» 
(theMeoittd.  of  which  was  L.5088»)  in  security  of  the  premium  and 
interest  on  the  sum  proposed  to  be  borrowed.    Policies  of  insu- 
lanoe  to  the  amount  of  L.2^600  (and- which  had  been  effected  on 
his  life  from  1819  to  1826)  were  proposed  to  be  assigned  in  se^ 
carity  of  the  loan,  if  it  should  amount  to  L.26,000,  and  if  to 
L.30,000,  additional  insurances'  to  tlie  v4tu^  of  L.4000  would  be 
effected  with  the  defenders,  which,  in  the  event  of  L.26,000  only 
beiit^'givtili  tn'b'i)^  sum,  were  to  rank  pari  passu.  ^^  ^  ^  -^  ^*  .o/. 

The  agents  of  the  defenders,  by  letter,  intimated  that  they 
I^MF'to  iidtancel  the  Marquess  ^.^,^0«,'  dh  MAtdt^ 'at^  6'pek 
cent,  on  the  security  6f  Kihniotint;  as  stalM'itl  the  proposal,  with 
an  obligation  from  his  Lordsblp^  trustee  for  the  regular  payment 
of  .ftie!  AAfaUity.  TIlsT.  AOriJitieM  KdtMg'.agrtMM  IM$»)S|[rP|ul, 
an  the  narrative  of  the  several  policies  of  insurance,  and  on  th*e 
•oo8ideBatio&'  bf  luA  «leilin^-<  a»  aotiag  tncHketaianfsaidl-witl^lhf 
^^»6nseiit  ^oC^thev  aaid^Chbrlea  Man|ttcas.«f42^aanlwM^ 
't^iadd^Chiif Ite  Mak^MSft^  Qa^nsttetvyv  fcr  f^l'iig\t  «Qd  iotaieat  I 
^\blira  us  and  t^  tha  polities^  of>  assurasiceNSibovie  saltatio^Ba4f^4f^by 
^^hese  pvesentSyfuUy  and^ibsqltttely'^assigniVconvbyted  nqtflkQ.ytver 
^>t»  and  ikftvfiurouraf'  the  said  JBcottisIlUBion>l]»iBcaiiifi^  COflqwiy» 
^>ia  wvil  the  said  eertfficatas  ov  iMUdea.'df  Jn4liranaa>t(iftaQtaeVr#fH  as 
^Mlvfi^^4iid>iiiterasfrwbii9b  Vaaiaoliiij^tsittttei^  in 


lirilt 


^i^fe<«'rMo¥i  W^>ik 


\5ifj^. 


Insurance  Co.  |' 


.^•afU^'=il.^eb^;=»iJ'^}ifi6aP;'^'4l4i^i*1l 
b»  <'b'ec&nie'Au'6  BV  d^'under  the  said  'c^rttAilatlS  oV^'R^I 


Mimtire.      '  <  fullv  and 


*  luiiy  and  freely  in  all  respects  as' tWiij(t^are  ^on^^^iorej 
i'Mrf.'--  lii%nuai?y'T83V/lte  M^auV8•.^wrtM'« 


or  insurance  iteia  dv  tuem  ;at  tbe  aate  ot  reqeinptiDnllK 


m 


ft'i 


cepted  of  this  offer;  and  the  deduction  accordingly  tomt  pISSPt 
wa9  agreed  to  be  continued  aa  longM  certain  banka  nancd  JM 
at  the  date  of  8ixty  days  befo'^IW^Ii^sra^^ 
cent.   On  28th  November  1835,  Mr  Paul  uiliinated  to  tbe 
era  that  it  was  the  intention. of  die  Mafqii^^s  iti 
I  tIfb'Vdhd'at  tUb'ensiirri^  mkiH'U)e#il'^ 

'       m^-  ^*  tri"**  •tiL'Lib  ji-'.P'Ml  J^Imi  Ud  *  vi''>:v»'//  »wu: 


a^e^d'b' dBl'  6^t'n'V^s''a?tefWa('rd§%is'e<A  &  3Jf"^V'<SiSS 


tSr 


bonuses,  pleaded^ — 1.  liy  the^ransactWn  beWem^e 
of  Queensberry  and  the  defenders,  they  a 
upon  which  they  ^ere  to  recejve  a  cerlaf 
■•■''*,!  <Hil4aW^i^1*<M<rf«aYfifclWi)<^^ 

p»«thNH>ii<<iof  t^sW^ii^^y^'efpH  Vhibf'ivl^^i^ 

to  security  of  tbe  s^tif  davM'b'f  L^tiW  ^^^ 


H  l> 


.»lt  J"* 


^  1^1.  W"*T  OF.  .?WiqN.  WI7 


"fcij.  iin<ief  4«  IpoUcie*'  of  In^uraqcpa^pi^d  tp.tjiefii,  ft  J^gjfx  tjlpl  JjJJS^'g 
'tibiiua  the  aimoant  jadirayped  bv  theny  v^  bound  to  l^cpount  (vf  ftp4      .>>' 

j*  The  defenaer^^MlfacM— 1.  Tl(f  trfiisa9ti9ii  which,wtif  eo<icI^f<i 
[between  the  l^fe  Marquesa  qf  Qi^eentberiy  ai^d  Uie,defen4ert|  ^ 
'b«Uig  of  file  nati)|r^  pf  ^  lf»ao»  .or  of  vi  «dvapo«  of  money,  |)h(  b<^f ' 
rae  parchfwe  of  an  annuity,  iind  the  Marqueu  hBrine  died  without 
rfdfipAing  the  nme,,np,  clfu^  w.^oinpetent  in,mi)Qct  <^ jthe,.pa|d 
W»nj(8cti9n,>/ either  party,  ajj^i^st  thf,  otjier^  .ejcpf pt  Ayjtbf},  (jer 
nmeraa^nst  tlie  Marquew'i^  frepresentatiyeSf  for  tl)^  ^^quit^f 

^i^'^/'^J^;**  ,*W^<^J^,«0Ai>^9''.^^^^^^  Vr  The  <i^M4«^ 

>W  w»^tbouii4  tpjusure  theix  advances,  .or  to  keeRup.^t^,ppl|p|<l^   ^ 
53*1  Pf?'^,*?^^'??  W,wey  muit  hjive  sustained  if n,r,,lo^ ,»^cl,  ^J,|t 
ffeS*Wt/^  •*'''^^'-  *^^^  J.  lu.tW,  ,9ir<mmfflK>«<^ 


t».,!  f  y  i'? 


^ifi.T^IW  Pot*"*.' 
ajise  •  from  Jth^  l?o\lc\e»^  were  ,99nvejr^^  ,to,  th^  d^c^diei^ 
j*Ml>«««»ent^  Mid  fior,refp9?dence)^;|twM,  obj^.^^  pplii^c,^ 


♦  nQX|JH\  INITIO  •''  ■    0»  '•'•••<:)•   y  >'h   .s*"*  J>     •»<  )'"i'»i!i  ii.f-.    /      •  ■'    .5    '•.  •    '   'o 

▼uL.  xir.  4  H 


W»  .#®f^^!^NfooriiTiSS  Vf^m 


noiiibhfi  10  (eunoid  b  lo  bsllitobs  efi  lasilJ  )o  Houa  0}  bi£^9i  ni  lol 

lo  ooiniqo  g„^Afe!PfflM)95b  9 Jl  lo  IfilioSi  9 Ji  ,b9ioani  vlffiiiigiTO  etnoa  adl  o> 

80 TOOTS  wrTawnrtrtjOTufflr^p  ^^Aq uiuirBf £§  ^RlJ" ^^BnuiIHI^JSWffl" 
tliat  I  have  bees  able  to  bestow  on  th<^;jHHH»eriy(>f'lfc»lWOTy* 


H««e«ifl>;5^«'W<*W»^ff»«Nff  Jb8?t  !»*»MbfW«n«W«rf«^p^  ^«)»* 

-J  ■&m^^^^j*«jrdii9»«8'*  «»"«»'  >n  »>>«  opinions  d«w  ^klimii 
Tl<f.flSfi«m  ^  S«6^»lf  not  free  f™""  difficulty.  Bat  in  det». 
»WWPfei^  aw  »li"t^Jwk  at  the  true  legal. obaraotev  of  die  tnuMW- 
ti9B(l¥lV!T^fiP  tl(<<iate  Marqae8s.{if  Queenabeny  and  the:d^eoda% 

««rfri9flSife8i*M^e4  *>y  *e  f^SP^^  ^«*»  "^^^  Tifiwd  ioit- 
tontirely,  it  bears  to  one'  of  a  totally  diflferentldad.     This  is  tke 

iMlAiScifMMtgCi «»  dra  whole  plM»  in  l»w^  the  pNmMii  seoi  to 

be  founded  on  this  misap|||iffisiiPMPii<ri}9b«.,„ii  „  uuus  nsewiv  <'<■ 

adl]aitf|tpfofti)|irMbBr«fetta)tt«nwetiM]{«  to-ba.smigiiymtetke 

jte»»^HyM>hinh9ifcv»R»  ^uimiittnl  i  >9jr^e  bond  ef  wbtmStftti* 

tli»  id»f(iiil«il  nifl^tolf e^iiMM(i»«>n>t,  Mthey  eh««^«i«id  'Mlf 
U^Umt^AKiaAgi^ii^^^m  tfaeyolipae  with  the^prfKiimidM 
Wijad<Ud(9ti{)^t(i(9th«AwglwimB»(baftthe  MargnnwifcimMigiiiU 
Mlfl  Itb«|VMWik«4>()^(riM(4i)wl^J('«|«ndingiW  U»  B«l>fii»  iii^f>M( 

•fiI«6^<MdM»q4bM)loBMa«)y»  the  MaiqmHMMliliiiiamtaMMa] 
trtt4laa4^|»iSFrt^m|«ftttape,iwUciM.to4he  ^fayimii  1o  nish  ik 

Bi  ,bnml  ano  %dt  no  yewai  lo  eanavha  aMiiaoTaTii  bna  ttnlimi*  "> 
.-ioHjo  sdi  no  ir-'r|B<yia^i)iinifatliaipr  sluloeds  as  ib1  motr 

2  H  ► 


wbole  intereM  of  ererykiB1Fi^d^WPM»^totH|g^  liSH^mMi  *^J£^ 

for  in  regard  to  sooh  of  then  aa  Admitted  of  a  bonm,  or  addition     — 

to  the  sniiw  originallT  insured,  the  recital  of  the  deedt^itf  €likfrjl^g  Opi»oo  or    , 

^WtVamS\i^'^fl9isf^^  "°  woj.aad  ol  qCc.^  iioad  ovcil  1  iuii^ 
OoiTKtViNil  l8ftieH''riUrrl(FfU>^lli«^fa»Wm^^lH''6fWaWmfl. 

fii^ti(»fitta9t^««ntf^iti^iMrii^,'k(}  wffi'Vntitietf,  Ky<iiiittaiaiya. 

«enna  of  the  \miM^fWVimM^i'Vk^air^^igWe^dnmil''^^^ 
-imsii  A^ilifjr^^aillUtUB'tUlf^'liAdfa^  in 

l0iiUff)arflcilfr<'&  V(44riiBiJ^Wif  lUui^itiftHiil<)siVkVtfir%di& 

dmflifiiiK;<^ira%  ^f  t'6{'^^«^af  4<i^^(i^^afos(!'ii^m^  fir  miii^ 

ttMMfKPttAi  '««ri«^na^lft,)<'«»a$'Uf»^iiHi4f  <(iUMKIiea'<iHth-to«i 
rate  of  interest,  for  the  obTions  reason,  that  the  Marqueas'^l^tt^df^; 

adiMii  sitlT  .nai'A  Insio^ib  \iIslot  c  lo  ano  oJ  awjcf  ji  {^IviUn^ 
ol  iMd<M»»WM»»4fe^^ltrt  ttii4fti«<ta<Mt4rdlftntflliHv4iAlMi 

iioo  between  such  a  tiansaetioB(|ttH|i«<l«fil|iIB«ia!  e'«I^  <(■>  bubniiol  sdf 
9dIv4i-i«Mii8Mite4M  <kiwi*i*>t-#fJ  tkii  <^W>ogiiiiki>MptlMlttthe 

kiM«K4iliMMltaito^e°il^Uof  4el(illii|i<niteeyiiyiieitW'i''M»ir«i«4i 

it»4ieblil(lll«iilPAv«lftilil<iitnMdMP<l^-d[eiiai«i^^ 

^•litiMl8iiBdi<li4>'4l(kswN{)dfttt  f>iMi8nttio<MMftyi%h«i(>^9«iik 
all  fight  of  rtftoi^ntob  «yioiiM»(i«|,9<U>^f^^wllwgi4||li»sJNii». 
fWU»,TdiaoM«nfifM^i«>«tte0dt£Mit^^ttfeM^  {. 

bf  i4lMlfr*»d»iM^jAM4iMif4fi«i>tiM^k^  bit 

an  f^^"H  and  irr^TiM^'^T^  pJmMMm  of  monay  on  the  ona  hand,  4o; 
TCtom  for  an  absolute  «inwafaiiPCii>fc«  piiicies  oo  the  other. 

4  h2 


Court,  .n.o  )  polje^.jmM  riH»)hirQl}^i*q«Jl9e^jl0  ^f)M»lU^i^nt#Sot)M  tdwmi 
a  security  in  any  oth^fcMMf  ditpmtbfttrjQrNriiifhiMl^frilf^fW 

Neither  can  IntiWwidtti  lbQtraif[UfaM0l»9lMimi(p^  Mii^HfelN^ 
gctidnllgrednd^  tbal)(tiii^Jia AcMb  iil^Ubb09uity^iriliteWl4lti(iDse 
to  mo^fyjibeiii^Mi^lin^aciaQXidiiigeAir  lfafi;}a9prioMi(l  jwteMifili^ 

ehiddb  ky  tkerimpr^fiMtA^  9f  ijUMadd-Di^iIThMB ^ber tili^  (taMrir 
frimp  aridMljapiMgnbIfriiir43q)teitttet>{4^ 
purtl^  eqi9it^bknofr«0lf4ttiaa.,O(^(ft£^td^ 

ttudblep'Mt)M|Me«f  f^rms^tpyisboriiiiciw  ^iDra(q[)N|»'ifieAiBaaMti* 

-n9l?motM%w>fib  4^(fcij>t(bj(%{tfi9lto  AtM»lpBQQa7jo6-idib  it^^aedrkiib 
]mi«f8datiwiM<«M9m^ili]|»a^itb€fe^Mfli^  iiSffM 

fintiDdtotoirUfib  ft^9od^^Ailb4M  LlAA^J^^itaPs^ddtoifi  bin 

pany;  and,  seconc^jibldlf M  lMill«lkfu«(tJall0rA)|^ 
the  returns  iM^iIti^||<l^6s41t^ifN(f^Q0nK^^ 

i)f^iAlttlW|Mr($9iiH«M>i8hilt^6r^«c)t^^  iiiaRMi|l^inotaHifi'iiMA# 
various  contingencies^  of  inacQ«irit«9^elflrtfM|QM(P^ligPi)drio9talC^ 
health,  or  mode  of  death,.^lol^^mr|irfilteirtf)^ 

ataj)ii^iM9tiif$^ii^^m^t»il9  U  MMWQ^  9daU  iiilib^^ifolMr' 
liJiitbeblwrftiWenieifufiiJyfcnK  ,lodil  9dl  'io  8noi«ubnoo  dHj  ^o  annoJ  • 

eluded,  as  the  party  interested,  the  late  Marqaess,  had,  by  the  terns 


buc^lthf)  option  of  putting  an  end  to  it,  .if  he  or  his  advisers  cob- 
sidered*  it  to  be  unfavourable — ^an  option  which  the  defeoden  liad 


the  first  plea  in  law  for  theefliJtet)diteB;gfirt|i4i  l^lriMcibiitltflf w 
pt9m<fa^i«t  AgqiiflilifcbettoMlttijimsPdf  dlefffiftiiinl  nn'^  loihin/ 
98qQ»»l>if^k»d(ft^(4ii$a({!(iiiii(gfai  ^3(teedf:iii|){l«df  tbubeiiiUsDfafttg 
'Wdiolik^ait  bbeoijaoftttoii  tiliaiiytUwAar^iiirk^iiMfyJbsd^Uj^^  oi 
Lord  Mackenzie, — I  retain  my  former  opinion.  My  view  ia^bcdq 
tilri^V^lfosipblMd^sltf  fi(ia«toft^M^u0^/iWi(^^  0fiKfibl|e)t^MitrdB  a 
^«d)  iwiittadwb  omc(  ihat-bbeldadd  la  ^tMuiiy^qamratlf  t^  tBabiiis 
ipmhral  a6panfi»5^rWnd'lifaol4r«Uartbt»^bf)i)ant!M  Qom« 

pony!  tfbiiaM'4itfjirqilii(iMthQi  L}29i9dO,.ttQiiil|j)i^4o0ricil)ifip9 1^«^ 
miMltMthlaif  aAbr^ittf«y|fet;«i^,ya<'<$bfffiiy  HAn^  itA^-miff^pdl 
abi^JMiisatAmilri'^^Pluitfit^  nabiabcWa^oftaai^  hi^^«f4iridi!i'tgibhutf 

the  advance.'  Though  the  words  ofclhttadb^tllfipjlttt^ttotbarabsyktte) 
dttBlthoagfa  du^r^'was^a  f)ow«voi»  ri3<fempQ94)ii^<Ift^^  diaA^beum^n- 

nnd  BiKU^iig  rai>)'e^^lindjl'iti/H»iild  hoM'ilbfc^'tb^  ^Ibi^Itifobub^finbirii 
altfo(lii4M^o>a>grBat^dMrliiB<N«tt  ttBu««lM<«i^a)aihrf^tb^0Mi|»Mry 
\i^MMi>^ftbitf  length/'  tbftl>tfaef>1lk(c(uMibd'i^iffA;led>kiitte  sbnniiAs^ 
«wppoti«ig^tfaey  had  beeiv  L.100»b0^2  tN'oir;;!  oal|iJd«)Mdqtbii<ii|itti' 
4lo4ibbiiiid4hbtii|tRfcciMttk.cfaaiiiiii«Httd^  §t^%i^ii^^''>'i^  M^  \  '{ncq 

:ti:ulUi^  i0AfA».4mi£>^[hMi^)|fliI4n£«&%  ^prdb  nl^thlfdbiMl,  (MMbt 

lf>  AvoasaigMKiioncb^igboA^at  aH^^otviaf^  %i]^^»af)aai<f  tAr  tlfhil^ 
yeafattoibetaq5d^<t)tta'>i^iftl^c»lb!g?3Bni  ^<>  */obno;i,nHffoo  ?ijoliiiv 
-TiQflai*#%tf/«rttrf.i*-5Pbaaifa^A««1W^^  oborrno  .iIjIh^cI 

eb(]fio»^  fB(iKiip-^to>iaQb)qQimf  h^f  ^MltX^  hitf  ^1^  ^^* 

ilaiff h0i'jSilo)(i4!fiiid  chavilfabofefemtf kl^^ikfie  4^Aftu»^^^mi&fat  mi  judgmenw 
h^ttaHeffiyikimt  id  tba  ptiiwm^  of  eto1$0W%J¥^^]|^l^t^eittin^(HiA 
«  terms  of  the  conclusions  of  the  libel,  and^Wtr^«(Mtl§)^(^4)rltU 

emio)  oiIj  vd  ^bml  ,?.a*)f'.nKl/i.  9)«[  orft  ^bsjasiojni  yliRq  sdi  aix  fhshuh 

^^  '^mtwysf'\&^  ^^'  ni  YJiTBups^ii •Snrnavisq,,? 

-riot>  eioatvbfi  i$iil  lo  9ii  H  eJi  oJ  bn9  nfi  ^nijjuq  1o  noi^p  gd)|^)iif( 
bft£il  ei^bnolob  odJ  ibidw  norJqo  nis — aldiiiuovLinii  'jd  oJ  3i  bsTjbie 


T'V^     'ol  { Y'^BTOviiI  to  iljoodloi  orfj   ni  benieJab  elidw  (b^oS  oJ  )Q90i 
.u  d^homiiH  -3«o  er>  ,,IC  :  01  :  QlJSBGOifjadBftfaSiSBiNqze  sdi  %a  ,-i8  :  !•  il.'J 

s;iRi7£Vl  sdNoi  .E^tXXU*if>q  bicod  eWsJieup  ano  ^aiod  J^^S^^l^IhA 
.^aamilB  oiulul  lo  ajbiod  odi  moil  toiloi  lol  ifMlJiiA  bne  ;  mnlw 

•IBiisda  9(1}  x'J  h'i-i'jlno  JdB]ft8afill(fiaw8ib  .aladab  lo  esJuniU 
.iioiilw  ai  lirfiicq  arfj  jjul..  >  l-     .;',  Sf>.i  x«M  lUCS  no  .odw  ,oJ0tbedu' 

\i>fivAifJ)j^4ifAAW9lh  ia\\s  :j}.ijtjcdu8-lii9d«i  aili  ot  nssqqol  ■ 
.70 VI  fIjGI)  ,no«nioiiT  .«  Woo*-;  to  aua  sib  ni  liiioD  9m9iqo>i  silr 

tU  l|<imhe9J9Ki)m)r>f!iV3ffibwl>bll8  >mtJ"MW^^i5W>Jldt^«l»J* 
removed,  under  a  vrarraot  «fi>$)Mt<flASi^9<f>8Si^^  IBllW^ 


M$im.  (SHiBiiaDB^fiEaaiiaci  mgt 

the  pnisb,  for  the  tufii  of  L.13^  12B.:for  the  ezpeme  of  ioterim  «!!•  lo  Julj  18S9. 
aent  to  Boyd,  while  detained  ia  the  tolbooth  of  lovemry;  for      -^t"^^ 
JL2 : 4:  8i»  as  the  tx^6UasaaM^Pfm!ik.ia :  16 :  6^^  «•  one*  ^^cb'.. 
liaif  of  the  neeesaary  legal  expeoses,  &c.  attending  his  removal,  and  Batb. 
for-W^kddi^iliSit  being  one  quartet's  board  paid  f^Siyl  to'4bc  n^«9.    ; 
asrlani ;  and  forther  for  relief  from  the  harden  of  fnture  atiment» 

cial  interference.  The  parishVklifitf  their  liability  for  these  sunn» 
Minates  of  debate,  drawnajTifiUisdQIMA  ordered  by  the  Sheriff- 
substitate,  whot  on  29th  May  1687,  found  *  that  the  parish  in  which 
<>Wi^&^K^^Wafid«W«%i^lend¥ff^4l^^4iThiiUiiain^^ 

^^SMNHji^«tt^may:VllWM<%M^  milPS[iMj3ePibf%^mi»lXha9atJ 
-^liike^<<TB»«Vte)i^ftd«fW'%t«''W^»'^  ^iagt'iUir'lMp  MrOiltes 
>«1ii«^)MWK!^h  Itf  »h'\jd^l^n4tt'>tB^'irf!ilaifl«l^-|(f  K^^lH^^terifcg 

.*HSf<9om^  iiW4^,^l'faiae»'^^^$M»^'to(^'W.]^if»iKii^^iA4BiflnhiasiB 

*  It  appears  to  the  Sheriff-substitute  that  A\i*>tl^ittrilJie'4di^^ifo(rfiL<by 

*  the  Sapreme  Coart.in  the  case  of  Scott  v.  Thomson,  ( ISth  Notw 

-•^filtiW)  «ffi»Il  i^"HfAb"«eUMm  ilp^im  «lW^litii*^]MMh 

<  senteilji)oN8lW(db«4&il>«ad<j|AiHP%§^6««fMt^ 

>'«4*M  ;iUi»4iH  Adl?Mf«ai9t»4iA^  4ieidi'««6nilMl(WMiMi<bai 

rl^HWIsbllNM^  Obt < Awr  6Hl«iP<#AaMii  ^flUtfilflPliiMieMlT  Tiuq 

.<ift;^ka  1«i<ifjliAi«BHfeiiii«iR>i^(do  lusnsw  s  isbmi  ,b9vom»i 

Ki^3dd|w««fWwhmiiii^  6f««b^^i«i(d«pbi»  #i<»^y<rf;r 


mi  Dfi^^d»^Q^tB«^         mm 

*V^|^^4^«4Mli<Wf c^lftft  to  UMttowTiini*  Vn'TMiBHiflnrnfinfiiliiii  oil 

e«4«lMiflaJraiI>«i«^d<l|«i(Be[uMlifiti«il§MadgidUt(si  ^y^i^rft*^ 
U<«ulti^«^pNwti«lt|^  «iB»fMoi%tosl%ri^«be^liliri«ilM«^ 

no«A«ift>ot-tMlli|rii>H«Mbi-WW\ta(d[l(f9sd  ma^aMimiMi^iUm' 
)•  iftKlAfd  «lftrm(ii|^  iHk  iitgM(o«ir4ariMblin  «iilhii  miiiiMHiiUiilii 

X^^»yplA^h«4i^a»«8liM|  ekii«ioltilMRicU*]^oaBai?dfa«ig«  egtu^f 

<  both  caaes  seem  sabstantially  of  the  same  iliiiiiiili  i '  i  liiil^i  d 
*  them  proceeds  npon  eridence  of  a  proper  ctimimil  offence  lunif 

^K  V«^  ie»»i6i^d^lMil  oM(f  dbm  tOintmtaim  mAuAketf  dfilnid 
"wibygffilSgpatogpAiMJiewftn^  aiM  Umi^bo^igmBtemat^tiiMm^ 

<  public  prM^«it^ip(»tte<4<IlK^tetjiS0^M(lto(Miiau%^iin^ 
-•'"9  ^-^  -»1Mit^l'pM«tf>4fc»q<biftiifcih^  ttf^lfaiMksikt  ia(iA^.|iiife  tf 

Y^  ViVimetfWi  ?»«al<(ettifif((iiriitfiftfleiedbe<inMak  iMiv^tkbagltM*- 
o^'HlKtloli  iSi^Himiakf^  a  fiiaMbg(at«Uiiiatoiilypa>«lrH<^Miii»iiiiif. 

<  properly  so  caMd^  iifSMidUkftA  J:^d«thiliiiMy iiiiiiilli ii<iiglj»|r 

^"qi8iit'P<MM9frt«(blirlP|tVtlf^qift(t»i««lid>iairf)t^^ 


^<0|ifiiMA»fllMfflsaMadlilfflit7.iliiilhM|i^ 

•itteftiidhn^dtliBt  iaBllwfevrffiOafi  MpAfiiraiqg^limllli  t)l^|iM^  iii 

JMimUinBendileiJiamsaifliriybaisch^      fimtn  Mk»  jM^VM^Iie^ib^ 
^fiidbibeeAip]$i6d^f^iBdi.T]t,«>iq^  Mifl9be.f<Hllf9N^4%»lM» 

-««vlteihar»lrt9vUl(ia0tia  bB^lhi«i^Q«w4^lttW:^MMoa^MMi 
9fjA8itMilii|e»sMtera|ieiMii^f  UlgaUiiitfia  kJl^ihfiMft  1lPf#fAi(jo^» 

-foiaf  jlUfff  tbkefdtU)  tsUtloJihir  Adj^atlMb  oirifiifilglifrrigliy^^l^j^fger, 
ctwa^l  IShtwgK)  «rfilin9(8mmdsrrtb/f>S^^of»Mt^ 

irf  idlritiMJobniaslibc^llsd^fi^  9|:^e^t0i#^y»py  Mfl  s^^fsfnf^for 

i<f  ta^alfcs/.iejoGictb  01:1/^%  odt  io  Yllcrtnfjgdup  tn^'f?  eoer>o  rfiod  ** 
T^nrrBil  oonsRo  iKniraho  lo^OTq  r.  lo  nonsLrvs  noqn  ehaoooiq  aio/h  * 

-«iiH^4nf8ertodAtBCk«(tt0adl^ii|p4^^  ailduq  * 

ci*  edbijr Jilib  ifdgm^f^UMdMih  rilhtiIiftf^(*diiMwycrfJ>Mteb4»wt  "^'^  ^^^ 
ei««jftiilreMarljKhift!do<ftt»rtoe|MQMJ9(|  wtHsiiiAn^i^liim^ri^^ 
.3ffiaMeUdili^l«t4b8  Wa0iMmbb0f^(fabllr>««4AlA«^^ 

bAir9lM»aiiS3tfceRlc8aUrbMt^A94*)e^^  •Jlft^Pvl^/^^^y 

--ifcmm^dak  foiMB  4dM«aodhO|^lfimil9ittoiffr)h4y^  Ml  ^roWlS  V^7 

-^^Ui|(i|(iili5iflm>ifn|wiviiliJilii¥bfch  JiMfe^Mft^mt  JH^^o  oj!  ^(79qoiq  * 

sOivf^^jkdi  )MabkjifiGiii»aiHi3n1io,nb5rritfcbf|piHld]r# 
.n^tflffilaafabuiitfiifcadjdisig^i!^    ^rftpi^ t^^UcllB jA^Wmr^^liglput 

Buffjldf  Uii^fiMsfeWKifMf^ider^diMrllioliiebmmf^r 


i9&«  m£o&m!i»(s>wjmj£y  sum 

*<aMqi<f  to-jjuabypuyl  <lfa»tei*  4wiiftMr  <4yiiiriiiii  K  iitwiKwn  t 

^  the  state  of  luoacjr  is  ascertaiaed,  seqtttfc^oAwitil^taktemiiikr 
iG*<»ic9«^mi«#^Iitp}  ^^ivUte  it  i#(aa«ib«£bU9lm4i&Aki 

5it)t»(p^(iif  ififtv^di)^  %ad  itiNfJ^feMtoti  tfflMdte^«gaifttiifc' 
^wmsS^^y^^  i«4sBtfli  «|4^(b»e^iqEdlraoi]|t0{dMQab(M 

,«ekBa  ^  bto<^MJmiii«q«l«4»  ^1«wiiibiffie>)Mare4bAM^K|lHe' 


JSM  isii  cnimiKSDe'^fisaaoafi  ^ssr 


fjdt^MtMhtk  dh|^Wiii»^i>«{Wttl^elp||^^ertb»^^tf^o^^la^of4^w^*  Kt^gp^ttJ^- 
<fimcaBe^kb«ti<tlteH!HHitgii«MM<]tAfi#Mi^^Men9^  K^yi;?^;^ 

.fewMdeitaifiileikiBkrli^  ibe^w^  l)Mi«ib  twaer'fjdMiafckilf  i»ipara»ii 

^Aa«iii^siMvltl«ippiij^f<M^dlfo«C)«)f)M«(Vteto£^t(lt^  imtku[«(a9gaait» 
5d]iukacf  eMogl«t(i«(9*i9iif  fly^&mpo&^^^MPpaxttoao  j  iiJywjiiritt 
VifUth  Idi^UaiMinir  *itflp|ii^s«H«wtetII&ip>i^l«9«ffMlB'iif»iiiiii 
4rfHliir«tfidII}faH^,tiMMfotiw|iaithtf  iitaite:if>«)iKlidi)(n«ktli«k|initir« 

>  Court  in  pronounciog  tbeir  judgment  ioi{UHi«rtMi()fdi'iib(qloWlie^ 

fi>iMabinH(an«nitoViM»*68<«pfllyif  ^jilto<$U«^  ^667. 

%aain(fn64n|'4iip«h>7iiwi^<fiiAbl»  ^liiMUMMM«OBteMiS(d^<i)%a 

•^9iiiM(^^sfiNMi«|«hiA»^otiwd  <Mtt«ii%fMlk4KMftilwi(k9ea«Mi'' 
*i^ttit*sf»<(iyi«6^Hte  petiMKM^iMt^  6fiit  iA<jlNidv«ii|(ill»A»«Flm{^ 

'  with  m  one  afflicted  with  dangerous  illi%wtOSiiai]|il4lwi4liMtiM>' 

'-M^Mri^iMidatQdiUfMiHcpBvb  atfi4|f«l»rMNritt(Ad  0«Mi'4/iQ««nt 
'i^lM»i«i)^i|ild*iMf!b^iiMMitiii^  iNm^M<4>pi«r&4^tell,dM» 
'£Miolh)im«^  taiowiiifgs  ahilri»t^jifiiiiUilMbiAdifm1>isn)tfEnM9^ 
.^(TjiftiLQadsOfeAntriricoiitfi^dJu^ilili  4i)#8et>«t  ^itfaliiU&MtoM.' 
eifti7«)lJtt^'iblgm»t  ^fi  tbdvHjMMiitf  Iibrdi  i^(|^  «n^ffc£«diai'.> 

*^ilaw«t  TAtihttd  0«iiilftl9i^»  JteftiilfltoM^iybfnDOflQit^  ««lki/(l[|e> 
'••aRU«pliofe|i^«dth«rild»iftf  iiiiiS»M«Ml>lU)ihthlHig»^tf9>-|ia9i{4t>   ' 
<«lU«RtUdk>  Ikoii8b4(^eg{>oin^^tfb|q«l«i»«lltto  ^«M)ilte 
f  cator  oCjiybliiiGi(4trW8if^eg>ii!MfiQr<N»aliiMte>\CMli^  A«t\d)f  alto-' 
■M»jHlirf^<rim9WNd<Mfc  bft  iialalt«ft-Mtv«Mf(ltr<^Mi'M«y«udt.VM< 

,«Giiiiittat>ft(fi)K9tl(«l«itt«lriitilMgi^«MI«si«f  th»3linit;b(iv4MbiMt(l«^e)> 
.>9ii-iigti%»iA^«il«c(biQr4lnwyf4  «»yitP<wiiffllMH»«ld  IIWurif> 
*  jMn4<jt>toih«dCpMwt<>yHdii»  j»^a  eM^o  jfcffti  MltR{jimtl(Jie> 
'Aa^AnS  s  SmbIjt  atoliIlM  Mtoo^lHiiiMf^siiiVMs^itlrit^wlaiMbrr* 

'i4«NJcMi  imb^if  )Mil4uAihlD«Jk»  the  iM9Mi9i({«)|diq4i^lMoi> 

*fMilMHii^9'l»*<iii^qniM«£tt(i|B>*libi|«^^  XiHi'  J 


K^^I^^lx  "t^nt^  |dffflw'w»rjho  ?nw  Jivoa  leJoH  .obcnul  sHT— -vb-^ipV^  Im 

*  indeed,  the  case  of  Orr,  9  Slm9ttif(i^ittAyo^^]tm»^ 
df#<^4^9:lV9fin9ffiliU«^ed  £!MlbrftlliiA  J2«Q^i(^iii»f)tff^Siipi)^if 

'ifpf^tpd,j(^(f^  tkeu^jM  lid^Bte  HHfJMflq^iichithVtBtifd^ 
5i^i!WjRy"MftH4^fJ  oldieeoq  er  3i  ^bnuoi^  JcrfJ  no  seaaldi  aid  nil 

*  aiiiotrn^  of  the  claim  of  relief,  which  may spoMtt^  HnMilloaiMthl 
f^ftfli^ll^g^  jV^ii^tinc  rioiHw  Utli  oi  euogobnB  er  dbjk)  Jnsasiq  sJT 
.[IttJci  ?n  lo  90/^la  9ilJ  1)<TB  ^rl)iriw  lo  eJnoieq  9ilJ  ,b9«oqz9  bnoSi 

iflf^-il^ft  ^?^>«|p£J8p9«^VvAioMt  hiiB  \nsri\>ni!  arft  moil  ^?oca  aiDto^ 
d>li''i>Vo  0}  nierb  xinivB5>l  ^oonctenr  Jgift  orfj  ni  blido  adJ  lo  Jnsfflili 

»fiffl^a;nOTprp«rj|m«a|f,«h9ffge^  %l^tlMbfii 

under  the  warrant l^ljtbf  ^totfil  irfio^tfkUijridMiaott  i^^i^thpH 

the  county,  ander  st«t.  11  Geo.  I.  c.  26,  §  12. 


AdTOctton* 


and  Murray. — The  lunatic,  Peter  Boyd,  was  origilMTy<d{^Aii?]i8l^  KiiMtofiir^i.^ 

Bt^lu|ES9ii«||^^4l<{^d«M'Itttltlfi4^ibft(^        #IB«  fii^^CK^^  Consulted 

^rt^qMlV»fted^of^yAvci«^  fi^^t^  beiiltoe'ifi?<{h8%fiy>^^e 

^iiMlhtiii»lprtiK!i{df|i«ll  tlnit  t(«4rtbti^illl«(Pd6  ^Mni  ft»  WtailMt^%£ 
tlieaihhalieqpriicife^fwml  K^^^iii0t!tlie«{»M^  Ifi  ^Ik^'i^M^m^^ 

necessity  of  tbe  case,  the^^]^0Mi<*«^yiite«itl;tbgtffAi^{ft^^^ 
|lieifRrid*oiacT4IM4f^7f^ftf(^i^  «)h1t[M<{)firt4^q9iJJoVer 

kifgjb9i  salt  ifdaikifif^toatlwi  .4ikl(1»(M  ftiftiieo  Al  xlik'^W^i^ttt^f 

for  bis  release  on  tbat  ground,  it  is  possible  thb>ibl^^^%i^i 
]M<#€P4itoelloJAidlf|^4tt»  ^<l9^^iPflbd^o^UMf  iMd  n(M^^^i^^poD 

Tbe  present  case  is  analogous. to  tbat  wbicb  arfsM^Wb^^kliiBlld. 
16  found  exposed,  tbe  parents  of  wbicb,  and  tbe  place  of  its  birtb, 

poBure  must,  from  tbe  urgency  and  neeessity^t^^i^^  fl^frSjj^lRii 
aliment  of  tbe  cbild  in  tbe  first  instance,  leaving  tbem  to  establisb 
4ilrilJ<^i|}lnf|«>4e89^iigllib«pale^  flfj^^a-     ''^''^'^^n 

§ftA\Jk^ki^^t\iSt^Mm^  I'TlMH  liability  «t6f)«&e^[)$^Kb'>i^J%!jj«HW% 

lM)r«iiolvi4^  iofiilileri(i^ky4i4^da  fliiiiit^i^fti^;nci'i^^^  'j'ii  ^^^^^ilj 
-af44iq4iMi^)ptfe^  )iih^^fm»if^^^tis&^^ 

ll^«£UP]W^fMiUo»|  i|rfhibte(t«t>dlO  «lMdti«tfealllj^l|ilidn§,^oj^q^ 
ili»oi&0^iiU<ikb'A  ^t&lk)liitii»^titfndmls^(lf}i«diik^ii9fii|iMi^f^^ 
9kii<Wfe«ina(|SApdr;«i^lrAvi$ll«^ 

isilfl^qofi^ijIlfftobii^bef^titoMiimie^l^^         fb^lMfMi^  iftttl 


H(^yc>*^.'  bear  the  barden  <tf  bis  sapport  in  the  meantime.    W'Btetflt 

conwu^"-'  >  AKitf %i)^se»b^i>liittt>iidt^Mffi9ibt«<tMjy  BINMA^  bflMfilflili 
^iietfi  tW'{tff»A»i<%liufip{faraJM»$tfa»I^iiiidB<ii^^ 

^<>  If  fyii6^<liini%&^tttiii^{ilfaa«^qa^i««tt  ^^Qfiiimmm. 

ikVikli'iy^Hf  ^vmsimif  vA^^tkem  idfMhiht^vifitShl «» 

parish  which  the  pauper  ha* Imonted  moregeneraH^lKB^^elKim' 
oadyi  immediatelv  pr{bt^''<d%M<)fi^«^kffiffi,%wVd'>)lHilif^ 

«M^  '<Wfflfii^ta^1eW^'«Ptf«K«^<II«'k«4flW/crl»i^^^^^^   ^^^"^ 

'•'■'€Ai't^itS'^i%\iHai'>-^if^ikai^'im  ttiy  TO»i"»4iiyiBirafii 

£«rf'0rtlni^'id'Hti^'Hi>l^%iif<^eiy«^^  «  iniiifio^MiPliUJ^ 

<afepfc<jiBp^tfeWt«ytt<j'foA«frwtK^ftA<ftTBifa|»fci«gfey 
4ii^hiiifly'WiAl4^'%4li«ui^tappiltiifiaif>iito'(i«4  wtkYiUai? 

there  giren,  and  for  those  contained  in  the  atft^d#dlif«l6£k^^)^tt- 
><orr<;iml|Q^u^  t>jj]ini3i  biiB  tnoilcsovbc  ito  8006691  9ili  bsllsq^i  )vmJ  3liT 

.  Lord  MadieHxU.—I  concur  H^VHt^iitmS^^M  eiliMfllim 


do  ntit  insider  Peter  Boyd  to  bo'  detdned  in  prison  trolj  or  pi*' 
perly  for  trial,  baton  acoonnt  of  his  insanity.  Oo  aecoont  of  ikst* 
he  must  be  detained  in  custody  somewhere,  altlioagb  tlie  crinisil 
charge  against  him  were  not  only  suspended  bat  withdrawn.  I  d* 
not  therefore  think  it  posnble  to  stretch  the  liability  of  the  Cio*a» 
or  the  rogae-money,  so  fiir  as  to  relieve  lii*  otwn  funds,  if  ha  M 
ftinds,  or  his  parish,  he  being  a  pauper,  from  the  ezpenoe  of  sHis* 
taining  him  till  recovery,  t.  e.  in  all  probabili^  during  his  whtk 
Ufe. 


«lfP«S«jlMfi°^d»te#«»4  Wft^HP4>rfol^4)iS't?»fW«5«'BAwfe«l<W 
of  .the  patisfaes,  it  appears  that  they  got  out  ^imi!iWP9i^Piai4Si 

W"f«Ki»riOfit|fP  iffi!>lKl)l.ffPJ«WnWf^tt»eijpfatf»t^  <>( 

«B(flafetft  .^IJPiWlfo  Vff'WMfj  %.J*»V«ife!i^nHWT««FrpJi9»fiP^j  itt 

4««^«^fi%wffi<^'m  jJtoi«p»('R'P«l?fc  fl^fffi^tJsBBfiiiitrf.ilfffi 

mf  f»i««»PV»f  i.J>tt^nVA-WjP<^f!Wf«l»«iJ»HffJS9'f?R4>«(epHBtt 
Lord  Meduyp^^q^il^^tJf^lf-^ff^ijfff^^fi^p^fl^ti^glS^ 

1>Wi?i%<MW4ii#TOia>*Hi?'wwfcitfft'Wf  iffm  ms^,  tef.ft 

Bot  wiab  to  raiae  the  queation ;  o||r$R9'^  IcRIpIFiI^  fififffef^flB'4i 

•'i^fif4>-(Sk''kt)^!^9in  9ill  ni  banicjnoo  osoiit  lol  bna  jauvb  aiod^ 

■  The  Cotirf  repelled  the  reasons  of  advocation,  and  remitted  sii(]f-QJud(iiMot. 

leaiftiiio  n  no  Iishj  lol  b'jnotiiiqmi  no«Tjq_fi  vllinori'^'g  JgHj  1(011  ei  ll 

-oiq  10  ^(lui)  nosfiq  ni  boni/jlob  od  o1  byoO  tj^»*J  T«)!^if:n'»L-  jQy  o-^ 
ilB<ij  lo  iauoQOfi  nO  .-^jfiicgni  eid  lo  jniiooofi  do  lud  Jahj  lol  ^h^Q 
fsnrmm  eih  dgrioffjffi  ^oiaJv/sraoe  ^bolejuo  ni  bonixijuh  od  Jaum  o^ 
tb  I  .nwfiibdjiw  ;)ud  bobnoqgiig  -(Ino  Jon  0107/  mid  Jgniir«  n  o^nBil^ 
,nwoiO  sdtio  T(Jilidr,iI  oAi  dolaiJg  oi  sldiaeoq  3i  Aiiidi  oio1j:'.mIj  ion 
lied  sd  ^f  ^abflut  nwo  feid  Dvjilai  oi  efi  let  oa  j7oiiocn-oij>j(n  edi  19 
•niBin  lo  98fl9qx9  odJ  oioi'i  ^isqusq  £  gnisd  od  ^deiiBq  ,»id  lo  t^bnul 
alodw  aid  gniiub  Y^'lidcdoiq  11a  ni    ^  /i  ^^''^''^^^t  IJi-^  oiUl  ^^niaia) 


j^fm 


j)mfm>mmTm' 


^W  Vl^ 


N«rr«tif*.« 


1 1    ' 


i;    ••  > 


• » 


)   " 


•I     . 


f      )     V       •  4      t       I  , 


oecup&tion  of  a  Uncaii,r^he  lahtUord  of  the  upper  ji 


^oor  above,,  ajid.yojin  .RefMh^?.  fe  **"^i^ J^W'ISS 
casions,   viz.  on  26  to  Novenfiber  1836  and  4th  May  Tw 

tbrpufirh  tue  ceilmj:  into. the  puisuers  8bop«     For  toe  iniurv  tfcereir 
occfMiioncd  they  broiigbt  anr  actioo)  affaiost  the  i 


May  1837, ,  or  eitYier  of  -the.  saidTdiBiys.  to  the  ^ml  WMIS^ 
«  damasfe  of  tue  pursoers  r  ,         ^^ 

*  Whetuer,  by  the  rault  or  nefi:Iiireo'ce  oitheJaC 
or  others  actme  under  his  authority  an( 
T  of  the  said  water-closet  Overflow^  on 


•  another 

*  the  water 


The  amount  of  damages  claimed  was  L^71 :  i5 : 4  *  rmrfnu 
*  the  defenders  their  respective  nirhts  Mrefief  later  ^ 

Tlie  case  came  on  for  trial  at  Edinburffiu.M  2 
1838,  t>efore  Lord 'Meadowbank.    tt  appea|t«  m 
ihiEit;  tlie  overflow  on  i^6t&  ^ovem1)^r  bieia  Oeeii 


JmUng  (if  the  wire  of  tbe  water^eld^et    John  Low,  plumber,  10  Joiy  1830. 
•tateit   *  In  November  18tS6,   on  a  Saturday  evening,    Weston 


«  eame  for  him  betwe^  Jiv*\iiid  ^x  >o*t\6d^\  Vent  with  him.     He  ^1^^"  ""J^^j^^ 

*  ami  tbe  wiiter*p|lpe  had  burst  in  the  ehop,  and.books  of^rfloipred,  of  Pottemm 
«  dn^^oii^/%itnM  saw  water  coming  through  the  ceiKng.  *  Went  •"^*»«^»^ 
^  op  to  Pettit's,  yben  he  saw,  tb^  wficter.cqming  oyer  the  basin  of  tbe  Narmtite. 

^  water^loset,  and  that  it*  bad  been  let  loose  d^  thfe  Wire  not  being 
^  loosened  so  as  to  relax  the  valve  in  the  cistern.  Did  this,  and 
*^^t  Stbp^d  from  llo^itag.  N6  %<tord  ot  coyef  WAS  over  the^/e.' 
i  €*«tt*e*AmtJieff  V  ^^  ^f  2^^^-  ^*  ^uA\i  trf  whiilrfV-felofct 
<  VIS  in  its  prof^r  place,  and  down  wb^  witness  «aw  it.  It  worked 
^l^peHy:  Wire  had  jamb^d  betweffn  wall,  and  fceatl'  Witness 
^^bolc  11^  when  it  loosened.  The  accident  ''may  bappeh  'With  a 
^jftew  closet^  though  oo(  so  likely.     Wire  was  nofimprdperlyW 

Mt^zamined.'^*  No  receptacle  or  groove  for  wire  in  ifie  seat. 

*  DeseribeSi  that  wire  was  placed  at  side  of  the  pipe,  and  thishot 

*  vnmial,  though  wire  sometimes. rans  thr<^o^h  a  hole  in  tbe  setfL 

^''4jben  It  cannot  Jamb.     Jambirig  cbul^ ' not lliive  happened  l¥  it       '^'•"^^-^ 
^^»^d  jBfO  run.     Sbarj^  pulI  might  hay,e  the  e'ffe<?tof  causing  the 
iK"'  It  i^  lisitaf'to  protect  wire^  Vjfn  ^  coverp  |b'ut  mak^^  little 
^  £ife'rence  on  ^e. danger,     ^amofnif  Kaa  no  effect  bit  dperatWo  m 

.The  caafe  of  the  accident  in 'May  was  stated  to  be,  that  a,pa]r  of 
nficers  or  pfyers,^  sudi  as  those  used  by  bel|-haifgers,  was  fotind  at 

quantity  ijr 


Ilan  collected  round  and  above  the  pincers,  so  as  to.preventto^sou 
mttinff  out  of  tbe  pipe.,  Pettitts  servant  stiEiied.  tuat  fter  master  baa 
ILTmmtJsf  tools,  and  that  *  Mrs  rifettithad  one;  pair  of  plyers«,  about 


tools,  and  that  *  Mrs  Bfetiit  had  one;  pair  of  plyei 
'  long,  At  last, term/ 


Ti 


ip^r  tenements  must  be  liable  for  any  such  damag^  ^TJ^tng^ 
\  ft^pf  th^ir  tepant,  as  ip  now  at  ^ssue^  as^ .party  for^Ijom 
respbosibte,  and  who  mtistbe  taken  as  acting  for  their  be* 
ne  has  no  right  to  expose  his  neighbour  to  hazard  through 
*Q}um  of  another,  for  which  he  may  not  from  Ibat  indiv^duaL 
•Tk^  able  to  get  redress ;  and  he  must  therefore  himself  be  responsL- 
^  BTe^  'The^Towef  proprietor  cajikiot  control  the  vpper  as,  to  I^s.  te* 
MmC-^--amndt  restrict  bun  as  to  tbe  choice  of  iiis  tenant,^*-^»niiqt 
•iM^^that  ihe. tenant  ahalt  DC  %  than, of  substance.  _The  situatiMi  of 
nSS^^^^^-  Q^Mife  lower  ^heqienj  w^^^^^ 

MitM  jipi^  proprietor  were  opt  reispon^ble  for  hislenaot.  sav  for 
'imiabltrapt,  whfle  the  property  in  toe  subject  below  may  be  of  the 
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^;^SJ^  •  .Hfieiqr  wei^e  to  be  nnStred  to  pocket  \b^  r«n^  F<4>ai^I  Iwaf* 
So^^."!Fkn(^  \  \^^  ^be  id tf eduction  of  water  into  tiie  tepemeni^  .aod  yel  tbat^tU 
tSlwlSf  ■  '^^'i^''  oecupwit  should  have  ^o  le^cesji  by .tj^^ivaj^.de^ygpngliii 
•i-i^'  '  ^  property ;  for,  according  to  tbeTacgmncwt  of .t)ic  Mffet^gr^f^^^ 
Nfc.-Uyi.-       c  j^  boot  to  beliablC)  and  bis  tei;witjii|^)93lJtoi(eji;ii4»4)e« 

<,xiipt.     1  therefore  lay  it  down  as  law»  Ibat.  it  ai^j.tbiqg  (m  !l^ 

<  4on«^9  wberebytknu^e  basbeen  ereatcd>ti9.tb^.po^$?$iori]f  AfJj^ 
^^.fcrior  teriement»  through  the  faoltor  x^f^gligfiQce  of  ibeiep4|n^»|[t^ 
^  upper,  it  must  be  held  that  it  was  done  by  biqi,  acting  £k  MHHif 
^  of  the  proprietors  of  the  lattejr,  under  implied  aotbqrity./rgpatlKp: 
^in  fact  he  was  placed  there  as  their  lepriesenta^e,  and  it  witkt 
^  held  that  the  act  was  done  for  their  behoof.     This  pc^bsips.migkt 

<  be  illostrated  by  many  casesi  such  as  cases  of  coal-pits  or  ^piaiiiei» 

*  or  the  likci  where  the  tenant  has  left  them  open,  and  aceidentihsFf 

<  }d  cgnsequeoce  occurred.  I  believe  it  has  never  in  suchcac^  beet 
*,^fioobted,  that  the  proprietor  is  equally  liable  as  bis  teaant  ibf .(fir 
^.p^ing  such  injury  as  may  have  hi^pened  through  the  oowitf 
f  of  having  them  properly  guarded  and  protected. 

../  In  regard,  again,  to  the  construction  of  tb^W9ter*closet,  (for  wi|f^ 

<  iieing  of  the  proper  construction,  the  pxoprietor  waa  undoahtdl/ 

<  jesponsible,)  I  hold  that  be  is  equally^  in  point  of  law,  liable  iiortk 

<  consequences  of  what  was  done  by  the  tenant  in  aaing  itas  (^ 
'  structed  under  his  orders,  as  if  he  liad  ao  used  it  himself*    Wbcii 

*  party  introduces  water  or  gas,  or  similar  substance,  latQ  ai))*(^|Wf 

*  tenement,,  from  which  damage  may  arise  if  improperly  ^sedfiinoil 

<  be  m^d^  out  that  it  was  introduced  in  the  very  best  and  seffstfoiPi 

<  ^d  if  hjs  does  not  prove  this,  be  must  be  liable  fprh^^ii^g  wj(l|eJ 

*  to  use, that  due  precaution  which  might  have  prevented  the; |I9IF7 

*  to  his  neighbour.  There  is  nothing  illegal  in  introdociqg^inKltf* 
«  pipes  or  gas  into  upper  tenements ;  but  neither  are  indisfte^vfi^ 
^  requisites  for  tenements  of  such  descriptions.  lo  this  eiiyibief  |K 
,^QPvel,tie3  in  a  great  measure,  and  against  svch^  parties  aie  eQlJilM 
}  ^  be  protected  to  this. extent,  tbat  ^yerj  maaqs  of  prec9«fi9M9>^ 
f  bo.  takeUf  and  shown  to  be  take%  so  tbjst  ^t  sbalJL  bf  RPIV^.^ 
^,f  ifc;ry  thing  possible  W9S  done  to  prevent  misdUeL  If  tb^flff^ 

<  ppqsfLruction  whicb,  if  adppted,  woald  ^)re<prev^ted  tf^^^gU*- 
MVfs  ^»  ^^  proprietor  mm  be  held  ^d^j^ ,  ^ j  bi|  osiq^  ^« 

.^.iff8,boi>n^  tojdoior  the  sirfety.of^^therSv  „n  vm.pp  «v  ;^u.  Ji  * 
uy  \  Tbfji}^  «s  jq^tbe^fspaiyte  resj^aibi^yf  tk^.t<g»9&  Us^ 

;J»  rtWWF^  tbfaag<»  piiyjict  of  ^  tft<^^^ 
_  \m^xd 111?  9asf  .  He  c^taiply,fl^^iyil^,,y»jS8ffij^^ 


jfeJlTS:  COUkT  OF  S^SlbN/  123^ 

•<aflW2tt^^i«f lyt^Aicitf Mtb^lHHM^     lyy  mtsrise  of  wluch  Akmi^e  

^Wif  Iftkppeif,  iffi'i6^  par!^  v^\io  ri  linmed Jately  entrusted  with  its  con-    ^f?\isiSW 
**thil^*w  boimd  fa  •^  strfctest  iliKgence  iri  bi»  mode  of  employing  s^S^S&w 
*'it^ -B^feiiot'itatSUfcd  totiiiSape  frbm  life  responsibTRly,  by  sa^ftig  <>ffma^mM 
^tfrttf  11%  obiided  to  ezdmine  that  whicli  many  i ridividnaUr,  in  tl^  or-       !~^ -, 

'^  ii|«««^l«  .  »•  'Villi.  IT,  ^ 

■♦'OTiary  ddmihistmtTon  tyf  their  own  property,  may  not  nncomfnomy  Namuir*. 
^'^^\tt6  ^«attriift^;  On  the  contrary,  he  is  bound  to  prove,  as  c^- 
^VrcistedWftht'tffe  management  of  a  subject  from  which,  if  negligently 
'^'tisM,  injury  to  his  neigkbohir  may  occur,  that  he  ha?  even'  d(>he 
^Bibre  than,  if  his  own  interest  alone  had  been  at  stfdce,  he  probably 
^^'WbUldliaretiiottght  it  necessary  to  do.  He  is,  in  my  opinion,  bonfid 
'^kopriSre  that  bg  did  every  thing  which  was  within  his  powerto  atiert 
^^^flie  possibility  of  injury;  and  in  the  present  case,  if  yon  are  of  opi- 
^MiWi  fhat  the  injury  was  occasioned  by  the  jambi  ng  of  the  wire 
'*Wthe  wateNcfoset,— that  it  was  within  the  power  of  the  tenant  to 
-'liAvtf  seen'  that  the  wire  was  in  its  proper  place,  and  thereby  to  have 
^"ivl^rted  th^  ifijtiry,  be  must,  in  point  of  law,  be  held  responsible  fbr 
^*ti6tH^ing  done  so,  ^nd  placing  it  in  the  situation  in  which  it  otigiit 

*  to  have  been.  But  this  point  may  come  to  be  better  considered 
-^'Wheti  the  question  shall  arise  as  to  the  mutual  relief  between  the 
^'t^  defenders.  At  present,  I  thinks  that,  in  point  of  law,  both  are 
''  Responsible  for  what  occurred  on  the  26th  of  November,  the  iitcor- 
''^rfttion  being  liable  for  the  negligence  of  a  party  acting  in  the 

*  iktpeAor  tenement  of  which  they  were  proprietors,  and  constrtlc- 
•^•fiveiy  for  their  behoof. 

^^'-^'A^  to  what  took  place  upon  the  second  occasion  mentfoned  in 
^''Wese  issued,  I  have  doubt  of  the  tenant  being  at  all  responsible 
*'1bMhe  injury  which  was  created  through  the  overflowing  of  the 

*  "wkter.  But  assuredly  the  other  defenders  must  be  so.  The  pipe 
^iti  questibn,  it  appears,  became  obstructed  at  the  bottom  in  conse- 
quence of  theintrodoction  of  a  pair  of  pincers,  round  which  the  Soil 
^*^c|llect^;'ahd  theissne  of  the  water  being  thereby  prevented,  it  over-  ^ 
^Hf^id  ihe  premises  belonging  to  tb^  defenders,  and  immediately 
^*^(Bof8MftifcPpursnerit*'  tekiemeht.  That  pfpe  ivas'  not  bommbif  to  the 
'^m^J  If  ikrjfflrtlJe  Tirbpertf  of  ^He  defendersj^the  owbcts'oP^e 

^  Vrnm^l  ikd  4d^lv)i1cfi  'they  atidlb^Tr  tei^nti)  had  tb^  rfglit  Stle^ 
*^fcttA^ei(rfuSiv«y.-'  '^rh^fncoYjidraiibH^^Wny,  thertfore-  cobW^feia- 

^liJNfil  «j^e)^ ii  clear,  ind  tih  tflem'alond  WatfTftpos^df'tfm  tMr|a. 

^^*llW  «f*eepft»g-Tt  in  re]^.  T^e  pursuer  had^no  Vli^ WiiidRne 
« it,  and  was  under  no  obtigati^6iiVkee&it'cl^:''nli/&^^^ 

VUffeideAeveti  to thc^'commtfn  sWer  jJrtiy  w!fi<« St  bf*il?cH^ ^t hat 

^^amdtiliVimgea  to^hr  def^nde^^T- kndlf  tb^'  fhll^d^ifffi^  (he 

■'^IHiIwW  rfi^pohsiure  Itot  anycilubin^u''  wfinm  arose  Trmn  ah^  oA^Sffon 
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PleM. 


m 

hi^w^fsmyhif^^mipp^m  irf<teii«i><i*iift4itotiiiwirini|Hw«*i 

M%*SW»4s;W,^l«MMe«rtJ»Hj(|qiM!«fe,in9laoo  XEW  9.11  m  .ibSd* 

^S^y^^4>f)>ftls  h^iU?r<<<l)W<AmMeAlt(i)lM»«ifkf(>Mtlafdai%tbdiU 

p.-'jri.'-'-jl-i-'iio  f.:ii  V'l  i'>  ,!'<'>iilu')liyl.inn  l6iio«9q  «iit  ^d  I9dji9  b«D« 
^fff^i^-ffai  no  ?)<fiij  w.l  'jin  9i9il r  S  lnolF)nBl  aid  ^o loodod  toI  anifti 

•bg!M9f'  Af  SWiW  f«riiib*S  ^ii^Jlfejld  giriJitJijclhdlteidbirib***  ^ 


mm.         m>ism>  &ii(^mmsii.  w? 


ii  »i. 


J 


0ntoiaJt(batliMi«it«A%«)^{IW(|kmHb>«l  «W^qf»>iEitVli^<J}a««^e£ft^'^4i>e 
ynflMa>htb*>M^I{f^i*he)«t<1t)ltA  ink  l^^^'piltiU^^'i^Vmii^. 

which,  in  the  way  contemp)dl«{tibtfld;«^-4itHffldil^/:HR2/;'W1ii!^fa^U 
viriii«tAi|iryi«iii«,tR«fakdv«ttnoi^«!  «i  Mn(^'aVteU^i^'U"<^^(|lAred, 

teknMlnliKlMy(nMiMitHift--<)weatii  o^^M^'Bzfs^  XBt^H'^iS^dl^.Ui'''^^ 

there  are  no  autbbtoi««i«lt«8«t^4rcfl»f^Hi(<>)at^mri|n'>  !Xp/i?#?ft?e 
*tit(aifan6fcariiig«l|e  tiih]^  lW  lt^<#((iftii?y^  j^'  W^UmCbS'tlliid^ 
litfaei«nRq^«fndi«>Uoi^B«P«h«<lfc4«t^^tM«'lh«'i^%il«^(ffl^Wlft' 

MtlHlipiieh1idiaici9<tiiH^)»f<>lhbiMttfllbiM<l»'>lVk^^R^Uwi1(i^'^ 

iJwdodtfUB  <s«i«Hifcfiiiiit>iii^Mttt^»i<!td1ft9  Ifhtif'Ml^'tlr^'^iMYef* 

caused  either  by  his  personal  iinskilfulness,  or  by  the  carelessness 
efc«i)»  UFcIhtolfaWilf r4h4l«Si^itli^lfc'^«ii;ty'f9^8ar^?%lflSSi'%^  is 
acting  for  behoof  of  his  landlord  ?  There  are  few  cases  on  tfit^Pl^- 


t^  ns  «iU>(Mt^ifttlN«riMiiri«>4MiliWrfl^4fP%U^cA&t^ei'''Y,dfd%lV#i 
<U»lkmio  rdiiii»4»ncM4s>'Wl)i»e»IWititt»H)i>of'tf6b^,'>]^ii!H^e4'-\iti9 

»4emiAtl<!neitlbw^wb(aAlg3<ii«  fHt  WjM8«tf>,  iM^Utiniffll^m^V^fli* 
tttifebceetiiidfiliicMaftdem^  jNllil^pqd^d.o  i1H<)]R%HAdt''%8l^'' 


ISB9 


OECi&ieNB>of:^rn»D 


Iteii39; 


'  ^pliicli  ft  landlord  <»  reayionftiblfi)  isJiiid.dp^*^  tab«9:fDifia  jifajeclti 
^iktt^tlie  natural  GODaequenc^of  tbe regidav «ie  ofi lobiokii, jUyH 
e  a  iuii9akice>  if  not  aifieiided  to*!  >  :■-. 


^iij'  J 


Pumiers* 
Pleu. 


Opinion  of 
Court. 
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1 1 


•ujtf^Jlbiff  7«7iItecf.*---H^re  the  lan^l^id  lias  introdoAed  mieisaid 
naitbioerj  iuto  Iub  prembeti  whicii<reqoife  tsar^loKl'  maiitf  eatati 
and  wilbout  Uiat  wUi  be  dd9tructivie«  £.ven  if.  ibejr  liad  baea  pbl* 
fully  introduced  and  used  with  all  proper  care,  still,  as  dangtf  m^t 
ensiie,  tbe  landkNrd  would  be  responfiUe^fav  the  damage*  Tbei,  if 
he  put  tben^  into  the  hands  of  another  party  for.  gain  to  hiowel^  ii 
he  net  responsible  for  that  parly's  act?  There  are. not  maay  ibsm 
in  our  law,  but  not  so  great  aij  absence  of  them  as  is  alleged  ea  ibi 
Ptber  aide.  Nor  can  the  doctrine  laid  down,  as  to  tbe  class  oCcsm 
of  <oaaltf^itS|  &o*  be  admitted.  In  CadeU's  ease,  the  chief  qat^titf 
waaf  as  to  the  liability  of  a  singular  successor.  But  the  latest  cul 
ut  that  sulyect,  Mack  t;.  Allan,  17th  Feb.  1838,  ralber  beais  ffit 
an  Opposite  view.  There  an  action  for  iojuryt  oocaaiati^dthrosgk 
«i))#peB  cpal*pit,  was  sustained  against. the  judiieial  footor  0i  ikt 
eatatSi  vithoot  calling  the  tenant^  to  whom  the  miiiarala'Werv  lA 
though  ii  was  alleged  that  be  had  formerly  vorke4tbe.pi||  asd 
iaight  8tiU.be  doiog.so  for  ai^bt  thai  the  factor  bufrw^ ashitikail 
arab'  yet  current.  This  case  is  certainly  mora'aaalogous  lO'tbepis^ 
sebl  than  any  $oatoh  cases  referred  to  on  the  other  ;aide,'iaad  ihil 
ia^e  law  of  Scotland  on  this  matter.  Then  tbe  £agli8b'CSNi 
seem,  to  show  nothing  to  the  contrary,  and  tbatef  Bex  iv  Pe^ 
iairery  like  the  present*  On  the  first .exeeption»  therefore^  ibskv 
laid  down  by  Lord  Meadowbank  was  perfectly  sound*  Soaiiiesl 
tbo  second ;  for  where  there  are  two  modes,  of  doing  a  lbiag>  ^ 
que  of  cKeoH.  though  perhaps  eheaperi  is  aitehjed  with  ihazar4  ^ 
tlie  other  in  use,  and  not  very-espeosive^  which  would  bfre  fg^ 
vtoled  tbe  injury,  then  a  landlord  of  an  upper  floor  i$  boa^dt^giv^ 
tbe  piwtQctiaa  af  the  latter,  when  there  iaa  pi»ty  below  him  wImM 
iitfensata  he  is  tto  look  aftan        -  • 


I  /•» 
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■;'nw  T  iH'ii. 
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•lAit  adyisijig,  ..,..•      • -'nw  i  ih-u.  .  /      •    v'-j^--- 

.  4*^ndj Jtfrrfiqiii.*.-r--.Tlie  g;eiierai  propmMmin<  JawJa}d.4o?^* 
jb»i0Us«gef  and  n^i^ifig.liu^Htbitib)  ii  w^t44{«M>«ft<Mill4tJWV^ 

Xroin  bis  Lord&faip's  own  notes. 


iKJijft:  n&irKV^iQmBBssum, 


ii  aup^t»»di>tQ'te^tfa^:p9iiMi|rlQ'  »^  tbe;poli^  of  4bk<riil0^<a8  lb«$  OpiftBWwr^^j 
«h«De|^ger piyot«cd[flu.  ^ I  ibdrefoft  kiyiititilfvpi .flsiiatV  tha* ifj«iy  ^^^ 

'  possessor  of  the  inferior'ttoemMil,  ithroogk^die  Juitt  onvegttgBflca 

*  of  the  tenant  of  the  upper,  it  must  be  held  that  it  was  done  by 
^UiiVftMing:4br -bihoof '^  tM'propeidlocsriDr-tfae  iaeti^,  >ttBd^kfim- 
fiplwiliiaihoritf  from'thMii^  ItthMf  be  tnis  plaoed  «beiei»4bair 
^-ripn»cttlAtav^  iMdiit^fflUAt  be  bttld^tbat  the  act^aa  dowriftNMlk«it 

ii  'lCiit^tainbig>«'di£Sdttlly  fvooi'^be yretyitntuhfrniooncmttUtg^iti 
tkW'imm  of'  ibeJaw^  ItkQuglM^'tiiat,  c^mid^tia^  the  nvf  g&Kptti 
KxnipaftioA  of  "praperty  iii  tlifo  coairtry  by  tdaantsv  ibena '«mM  bii 
nd^  doubtibat,'if  ourJaw'teUf  the  landlord  respiaiisibk  iar  ithttoaot 
ivMnsF'tenaiit,'  it  mast/iigiiibe  aaoac  proniiiiemly  ni<«or  lai^tbodtt^; 
anH<MQOiftUiigIy  I  examined /oo^  legal  i(utfaorities;ibttit%ith<M'liiid^ 
kig>ttiyvaupporf  A»r  suiAra  vtew*of  die  conseqoetteea  of  llie^  iviariaiii 
between  landloTd  and -tenant.  -Ko  soieh  doeCrtne  ia  laidd^wifi  to 
ii»y<40f)ioUi*'itiMit(ltionf)t)  t^Mvs,  nor  in  the  treatises  of  Mr^B^  9$ 
Mt  HuM^rbn  tbita  aubj^t*  Tbe^geiiei^dirdeof  hwis,  tbat^eaipa 
(btlet^tMss^fitteUiiyes ;  andif  wvbng  haa  bein  dene  by  a  feettantifftit 
lim  pe^sesiiioAp  in  €te  Otfdinary  administrtftiOD  of  the  ptaperty^  'anii 
li^4^  ibo'  proper  aae  of  the  aabjcet^  andif  injury  has  been  aufieseil 
byiiifliitbefrtbrDtt^liFtb9>t»&«i}t^ -Lde  not  find  it  anyHrbera  aaid  ita* 
Itef  JMdlerd'flfuat  be  r^sponaible  efw  along  wkh  4iia  tenant,  MM 
taii'fiii^loiiisfy  ^  solely  liable;  onleasit  oan  be  shown  tbal«he<waa 
)pttttit;}pairf  in  the  wr^ri^,  by  gMitg  the  subjeet  for  the'  vetyiawa 
wiKdif  tias  bison  iiiade  of  kj  twd  for  wbieh  use  the  jreiit  htireoafrea 

ill'plM  to  hiid«' '  •'■   I  '■        '.  "-■  • '•'».'• 

'^t  i»  Jettnsidtettflg  ^he  qaeacionii  on  aecoiint  of  thia  dearth  of'^amlKM 
toiy  ili^our  o#n  law^'i  went  to^  >lhe  jtrriaprudeaoe  of  the  I&otnsms^ 
t^b#re^^e  loight  expect  io  fittd^this  rule  enforeed,  if  it  be  reaiiy 
ftfC|ded>«ii'  prineiples  of  inaiMiral  e^ity ;  bat  I  foond  iia'aaoh  aide 
ftAuitted^nOO'the  oiviltlaw;  In 'Potbier's  edition  of  tbe  PMit^oalJ 
vol.  V.  p.  238,  under  the  article,  <  De  actiobibos  €(ujtt  ia  sdi^uawnii 

*  alieno  delicto  dantur,'  he  enumerates  these  cases ;  1.  actio  ex  servi 
delicto ;  2.  ex  delicto  familise ;  3.  actio  de  pauperie  ;  4i'e>xM2hbres 
iikiAii^bhpinWkiPitma^  who  b?V  lkU4  in 
d»f|«A&<fot(Ubd^<«i(^pll^d  l^t4b^ii»';Mai«d^  kstty^  iho  aodMianMr 
the  edict  do  dejoottaet^ffaris^  -  NoWy  here- we  findno  geaoHil  rule 


■  i.ii    •  '.        I'     1  «  1  I     •     III 


1'^!mS^^^^^^'  dldW%il^^ifi^a^^dM<l  tb^>(io«Mip»«fr«dbMi|iil^4iNiBi 

dejectis  et  effiisis,  as  having  a  rery  near  affinity  to  such  a  ^g/m'm 
lle9f;(wte<^l4>tffc>iitl  gctiwyBsfiiieTOfeiiy^HKt  thfa  HndlawfaAttiiia 

((tttfqw^dHiiuM<I]iibi«>ibiMii/)M 

wtleA^VQMl^  hfdf^pforyffeiyi  m\,  MM!,aard»wkbiaf^oiqq>^nBiini 
CS9rMlPc}iai(i)ttoUdtiiA0^<ibd[  hoitwia^t^ipinMkfi'^^kg^^^ 

«i9|ir)flte  tfpliliMtii^^ofotfit^amhdGr  iiabjik»p  t»indUhebgimq4)fMitt 
4ifttltlibtaa5«f  «iixtB>iafld^Ullfoi^  ^^KurifasxlBlifeai^  >i&faioahii|iliiM 
I^^MPqftieatiibii^i^iid^aihiM  ^  pdkidiitcbnveaaMntisTilapdaniB^ 
*  filioram,  quoties  illi  deliquerint  in  official aaaitoaf  nirtiBaft,;> AlAA 
dfitoMi  cbi^Dbfr  eoftnik'ibtjpaflBpiMS ;  hcMapUMiypMtimitBfaadk  i|Ul 
J^ofl^gHf  e«£ili^'aiidai&lig»0rradb  dpefsaltfiBaEiackHoIaidktoaHi  c/ki 
rtia<lii^Mot^iiiml^€^iii)dafabiBtiimitfatioB,  okoiir^HfiY  i^BS^SkmH 

^ID^  iir>  igbo^imtUMisf.  «ifid  idiceibyfab  md^fpihi^jmiibQmwthgtbik 
f^ild^muiD  ttlttu  liiiniiinnini  niHiiiii  ifli  (firrfnijluiliiil  lipBi^BiiHifimii^ 

ewIWn  aJkffciniaflifitfafly^mhTfcBit^anwlk^     iMasghi^kiitiloVkii^ 
aifaBg^lfe4Bliissq|ayie0dfl  bUt  iUble^aa)  W^^tfuJIjudfamngBUa^irf- 
elMtefaoriagrji^anistitiUtt  ofrndblMl,  UdiQegli)  tfiUiaflBilBfiaBMal 
eb«dhbiibn«  'Bb^iiji^anUytteiipcaeiylfajaJtttoaalfj  tkelauBlebiiiraiU 
l&bUV  CAtfijfkiWtwf wr^ifektiBfL  gMAfliili  ■hM  <l  »fc* 
riltblo  ns  oJrii  Hot  oeiod  9iij  }£f{j.9vciq  o)  eisusixiq  9(b  bs 
,Piivi  imaargfarBBA  tbfliie9b«at(pi%i«lJ0flgDllifi8i^ 
sOa-cvd  aHao^i^t^f  a<dgnrartllfra>iifco«iadiriastetfiii  <aq>8diiUB»Jatf 
elliatiio6kb(fcaba^  ifiirf^biionntviifelaMbi^dkilBdbaamMte 
Ktliiaict^geGrir>tAf{iixi))tfi6toajgti|e»-Mi  ttfai409d)taniftia»tfulliai'i 
fitefliiirbiiiaii  iaia(aai4)jti^lM|(}MjlMfa»tinei^ 
-pks  £w  Ui  <beU«i^iftMt*jflir1bitniMKd  pdmdoimiik^omhtatliiii^ 
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to«mfri*ftkM(df :tb6.pfQperty,'tfa^  U»<il)»rd )i4«  not  fophfpoQtrol  over  10  My  IB^^ 


fliIo&fliipfMBti»a£ilii4i  pM4i«NtioajN^  stUdbrll^ddMiilgieciiil 

Mii^«^e8lj^^fMliiQ6<fli#Tti»imtori  tdoto^iigMhstet^tUtrtioiutiiM 
dttmgid,.  fct^ltfeff  .idkat  H  iMi.^apptote^tbVNenb^Qiiift  thM»i(dtafA 

In  the  firat,  Cadell  liad  no  tenant  in  tbe  Jajidfi>rfi94  .IkriR'qtl^tliM 
cbiiiibi|dl$iaQd9tidnnftl  qfOU^ih  TchmmiAfipolntM^noi^nfl^  4«b^|er, 
fwiiiainaafc^beideMt  jWJrtMhocgimtif)  ^ns]i(lbihehftiRrmbif9<midrlrb#t' 
IhaBa-BJhgpiii  MiMferiiBO  wttriiabfei  faf  it^  ta*inffit»lvdkititfiafiipattMi 
ikyhtheciimanifvOfBrlelihrRo  /u  ifiiMiinH*)!)  ilif  t-oitotip  .minoHr!  * 
bodfi  liwpbttflBAoaqy  iMMoMiri  ;SMiip;wa}teok-fay^ 
4hH|p  fiunovlwlna'iteisBerrBtn]!^  tini«a9ilfi»t)iiBgfatjihia9irtit'j|Mit 
^UUfiil^saidl  fajlin|g7ioA>  ^ttMmkTMmenpkp^^hniTt^0niai/.3st*mH 

^ia£agdbw»  rban|jU(a§Binat  eMtiebo  { li&j  w^ 
ia^gUibc^Mto9i&i|d^etf>l?eibd)  Aal^/ttiRaiDeBeoDiaf  itiikr  Goin^hte 
Vilnabt^BBifflinnUeeilDifbb  SheayUoiffi^iHilblitilifs  traa  ^r^edmrnqoi^' 

^faaknMoTatkA^amib^  fO^doitnnayJMfrdiKFerbetiar^  nSilbts 

^BMeeUasievidbniij^jllo^tUi  aBae,:»I<H«  did  BbtdOafftBihht^Mijsmiie 
hnbld«9fateaa*ftfali  tftpepitriid ^UbAtrnto itM^n^iinr.'fk^^oaBfaAm^ 
faioo^id9lHi«ife4*  ii^(ti»bkpall949aaciiaali€^(i^^ 
9lMle^iUKocbifldiii^j[|itfU<tli^fla^t»f^^  TUiSlieiifflrifan*- 
ed  the  pursaen  to  prove  that  the  horse  fell  into  an  oldi  hwflwe 
•|iil«9dittny8cirdiDglydr(a{ABLIth^  Amatgnannt  kait, 

iahattiUMieqpk  lBS3l»tiibecHiiiaraii|^lltia«i^£  teaa|^($»aKt  inpiAs 
ffilMMitfiemoHbwfeih^dMaterirriwiDiaydgiit)!  ttedaUdldflKbaibB 
«kaMtlu6»«fe4rlfaailthe)|>oUft  vA'aoprnteoteilfnqi/damagci^imiKiiiits 
*beodid(fr«Welrill«ftttfUiemtfflUeiitMi{)^e([^qui>ti^^  iMuUfVclitM 
^^alhaikiAawabiiiiiohftfaQ  toMntiAf itaeJflofin^ksttsib  4i  mH  ^A^ 


IMf  Z)(E(?I5I0NB)ORf1IBl!>  IhMVL 

mMrWS^)  <»^d(dgiy^'  4)e.%KSifi4Id4faUifeif0pU»i6Wii>JvnMigi»in  j^ 
^■'v^'    Qiii^<  ti^ipit  liiDiiBif  wlje^^itf  tismM  itai  bti lybrktedy  ihi«^»o»iJng<te 

^^d^c^h^*^    directly  by  a  tenant  in  the  immediate  use  of  the  sabjec^fiattAifhtf- 
— -_..^     efi^t muf'imffe'beM  obitendctatnob  fte(lwo*l%'iiie  ^cilse<gMlbt 

Co^"^^  -  iiAi(tber»  189  tlie  vote  df  ^e  LodI  Oidiany>dffttiBcdy  Imais.  ^  TIw 
'jod^oat  proaeeded'on  tha  flame^ftfindple  wfaiflb'led<theiHoaM')if 
Isolds  to. reirerae  the  oase  of  6iBitlif&  Miko,  iStkoMatcbldtd^hi'' 
aaiiie,.'tfaottgiilhe  tradasmait  tbiera*  would  liaiPQ  bMd  liable  if  ihe 
acaidnnt  had  bappened  vUle  Jie^kadibis  men  were^mploycd'in'lha 
wwk|  yety  as  he  laid  left  it  about  a  montl^  it  ^taa  then  the  piaprie* 
tor's  duty  to  hare  seen  tho  space  filled  up  again;  soaa  to  preveUI 
all  'risk  Of  injary;  and  accordingly  tho  judgment  of  this  Goartvtf 
reversed,  which  made  the  tradesman  liable.  When  a  peoprielor 
1^18  his  house  or  land  to  a  tenant  wilk  the  "view  'that  be  sUl  aie 
oir  enjoy  it  without  injury  to  bia  neigUiour,  wUeb  be  will  do  if  Ik 
ordinary  case  is  taken^  why  should  the  landJordand  ner  tlie  tessit 
be  answerable  for  tbe  wast  of  oaro  on  the  part  of  Ihetetiant?  'Etito 
the  ^aae  of  a  tenant  allowing  hiaicattlejto  strey^oi^er  hie  ^velgkboiii^i 
•  lend*  He  does  the  wrong}  bis  landlord  did  siotiOBeaii  htei'tsds 
i%  and  he  need  not  have  doaeiitr<whyeboald  notiite  hiiasolf  iftlfik 
Ae'miaorhief?  •  Acbotdbgly^  I'liidver  jandersceoii  thatifor  ^this^ii* 
hiadlord  could  be  cowrened.  Thiais  on&of  ^be  mesl'oaaMMoii'itoM 
ih  whiob  one  may  auffer.fram  thonegU^nce  of  a^  tenanti"  'Ma»# 
kigly,  tbe  t^ilntiseiene  held  ^r e^poaiihle }  tfae^Migflttdir^'k«e(i 
tbe  fences  in  vepairialaid  «pon  bitt';  and  liemalo^hia  Mspoaiibiliiy 
mote  eflfeotnaly'  our  statutory  law  givea  peoaliar  vemedie^  agriMI^ 
kimesid his  cattle*' i  The  lawof  England  en  tbiatuhjefSt'fa  thessiaft 
It  ic  the  occupiet  who  alone  js^liable^unlesa  the  landlord  hei'CMM^ 
Mnted  wMi  bim  to. repair  tbe  fence  i  0/atk^t  iPi^ei<i*'980.  *'"^ 
A  TOfy  a&rong  illeatRation  of  tbe  puloi  that  tb^^eecofrier  aienlii 
to  be  responsible  for  any  ii^ury  to  be'don&^e^ti^hboiir,  isCri'hi 
^«4  in  an  old  case,  one  of  tlte  oldest  whith  id>Mported  oft' Ah 
Bubjeetr  Hay  tr.  Liulejobn,  Uth  Dea  1 666,^  M^  1  d»^74.^.  (Liicis^ 
jtihn  liad  oomprised  tbe  liferent  rigbt  of « tenenieMin  LMtb,'cdM 
tbe  Tower  of  Babyloto,  and  occupied  by  hiiesoifi  "I&b^cttaie  roiiMir 
and  by  live  fall  of  part  of  it  tnjiired^  the  neaet  beus^j'^beiengMg^t^ 
]Aay.<  He  broiight  an  action  for  datnage  atidieterest^gxiiist-Xilife^ 
John,  without caiUng  ei«ber fiator  ttferentiirt iaad^lJhtl^ 
found  liable,  although  he  pleaded,  that  he  had  only  compKiMNl'OT 
Ifferent^l^fl  right  for^U'amtf^MdtjistiiA  tbei4ffeireii«er<^^tiiW''^' 
rtot'h^'Wiusl}'bo4ialUid>tt^T0(tt|r^i<if  if^d^^  C04MM(  fi^^tbe^daMge^- 
no«  repacking itt4'  ^B^  tbie  did'not^dVflH  bim;ilV4tie'#astti^^6«eiMi^ 

ofihe  house  |cit>ftibcii^v|ieoVetf'thilt-tbb^riif»oefleesil  ^ik^l^wiA 
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^jito^oUyigeclseilAiQb^TdvDMibh  )lh«rkeate^  if  k  liras  odt  rep«l«able»^  ^^ 

^9igDho'^at<^  qeifeilnsr  ponetekia'  ib jevitei  tlie^  launmeBt ^damage  ofr  g^ni'tl'.  T^iit^ 

offiiil)'^o<>tbeiitfae;v  Inndl,  itf  the  flaftdkrd  li&a  let  hispvbpetty  £oir.'^°*|_l.^.^ 

iBii'Use  .arfakdi  \tlifectljr  ocoMibnB>  Ufwiy^  and  for  whicb  knmy  be^  OpiMctt  ^r  ^  * 

Mppofeff  hfiiba&obtaitwd  a. valinjblo  cousidefatioo;  aa  lie  baa>0Qsin*' 

Waliiieeld  thjt-teiianit  in  wbat^ke  haa  dofne,-'«4ii  fact  giren  it  foF  tUd 

yery  Ipui^Osei  foam  wiiich  noiditng  bat  damage  oonld  ame,  tbea 

tJulSQ  vHbo  hayie  euffered  are  not  bomNi  to  be  8ali$fied  vritb  going. 

agaiqsa  |be' tenant,  tbe  immediate  wrongdoer.     Such  was  the  eaea* 

aEibe'Stake-aetfishingBin  the  Tay.   Actions  of  damages  wave  foaod 

ifile/^antagaiitat  the  pvoprietors^  although  they  were  sot  to  be  liable 

iajaolid\ciai{;  IX  of  Athoil  and  Others  Vk  Dalgleish  and  Others,  26th 

Jiuie  1032.     This  also  was  the  case  of  Dunn  o.  Hamilton,  Uth 

Mt^ch  .1882,  whicb  formed  the  sixth  exception  to  tbe  charge  in  that 

49ise^    All  tb«  Judges  held  the  point  to  be  of  great  difficulty,  and 

il^lQ^Jority  4»f  the  Court  only  arrived  at  the  conclusion,  to  bold  the 

l^dlpr4^  liable  .in-  that  partioular  case,  along  with  the  sab->teaaiits ; 

iMt  on  .die  general  maxim  of  liability  of  a  landlord  for  his  tenasl,* 

bjUl.by  taking  into  view  tbe  defence  in  this  Court  in  addition  to  the 

ledfOf  and-asbe  aHuatained,  in  that  defence,  that  what  was- done 

cfettinQtr  iwnoiimt  to  >  nui«anoe,  and  admitted  that  he  allowed  everjr 

opMii^an  under  tbe  lease  which  was  net  a  nuisance,  he  was  beli 

t^jimpH^mtioii  to  have  authorised  the  operations  of  the  subtenantsi- 

Qu.tbioi.giroiund  the  majority  of  tbe  Court  held  him  respoMible, 

sMing'  nt  tbe  same*  time  it  was  the  difficult  point  in  the  cause.    Xbe 

Iwilaid.  down  in.  this  charge  would  have  relieved  the  eaae.«f  ^aU 

d^^Uy*;  for  the  kase  was  qf  pr^iuses  <  to  be  ased  for  the  puv4 

^  pose  of  bleaching,  dyeing  or  printings  or  for  agrioulture.' '   It  waft 

nHfid.  aa adyie^worky  from  wliioh  it  was  alleged  tlie  ntiisance  pro- 

c^eded*.    Tbe  issue  was,  *  Whetber  the  landlord,  by  himself  or 

^^hQra  attthorised by  him^  polluted  the  water?'  And  the.chi^if[eiof 

tbe  Judge  ;wasi  tlmt  even  if  nuisance  was  proved,  as  there  wns  op*. 

thiag  but  tbe  lease  to  connect  the  landlord  therewith^  there  was  w 

graiind  in  law  for  bolding.that.be  wasi answecaUe*    Now,  this<  law 

v^s  «et  altered;  for  besides  the  iease,  tbe  raajpiily  held  that  ihf^ 

pl#ida4gis  of  the  laodlcrd.in  this.Cburl  impUisated  the  landlord,  and^ 

Ofl^  thv|.9pe;etal  gfonnd  be:  waa  found  iieapoAfiib|[e  for  tbe.  aet>of  the 

IxJgut.wh^e  th/9  Jaodlord  didi^otiepuiitenaoceiiliia  tenant  in  h^ 
'ttflK9ljMl0]^Qdtth^p«ep(is  ase.e£  the'Stt(>jeat.didinot  oaturejiy  .lepid 
^ytMi^9^9fk,\ik9.if4»T^yiu\'jkw.  dpf«i inot hold  ibim  rmp^hiM^^  '^ 
^^Jii94Wr^^k<>«^b^^A:.««fK^^j'Ub0r4t«dt.frpai  responsibility  ifor.bis 


tM4  jmais3S»t&(S>vsrmsrj         mam 

4 

49r99»i!M4tiTbpmQ^/  «4i}£ikvAfi»  SvriSiqnwi^  dUAJmd^  iMM^M 

Court.  .,  ,.. )  ait^^agiiM(8|<|^ilimribirii>MXh«'3liodferi^iJMrilI«^^ 

«»lb9yW(iii»I  UMk^iofiwR^boiShe  «i  jWdUiflqfiotttsiimte|ail|» 

t9illi,»  jli^lh^  put^i:^  :TliS^boMib£ihnpafl}r  aifegiti^i«|^  dUBtf  a 
<jii#f^irV'iW4,Jt¥me  ^b4  8up$tdiWTiofiMt«i(tptAwkitkMMtte'-f^ 

teiMMH)  bi(4  ifM^4''^^'^^'^^V^*^'^  ^^  raqionriihftoioiDdMi 

a|;^i|]#^<lb^)|e«4iH^'>  jk.//  »[;  io  ^oft  9ih  ^niqqoie ^oa  ]9eob-i9}«w9ib 

n2  ^ff  tb^ltt%«v^f  9|H0fto«(lh^tddieFJ«tR>libfdlbftlfcQrilbrre^ 
Aow^m\tklBi^m^Hk^fk¥tg*>ih  TibiMtoi0efdr,i^f(^4»a449gb<> 

gtifertMiiifQ^po,%«4^o^M:1«  yMiAmm^fg  loilU  ctanhpi^lMtf 

the  wat£tr^)f|8§t'*^l»Ai4|^4ff|}efid^\^l9fQiindb  «fiiloili#bmtftofdi«ii 
arose  from  it,  I  have  Q»^<<ten1)tfthiM^^i^lhiiidykr<Iaitii Ate  JhtM 
-^  |^fa^fli<\<Jdfffq^Pfob»Mtr^M|gfeiifar 


fito^nUd  (aflTR-BCDBVaCBSIDMl  »4:^ 


tfc4t,Wteh  A»liAflBe»ii>yiiai>a  dfaw^to  ^iwWCToUa  nb0ifeetg#^»A>    ^f^^'^v/ 

•QfMMioii^iitimAltkw^aibodef ddoniitfa^^^  ^""""^   '''''^ 

4lUmieimMpaovfbikBiiii  it  od(;s«d^ni^£MeV  lUUl  i«bwiM»4tf«v 

of  ibe^MyifciMbriilrt  tyqicBB^KpiiiUlffy of irtM^itt^^ii^^  l^<b«lt«») 
i>(iMi|fariiJ  iB^lMi^fn&tiofltiiCaAliaiidineelbtf  b«iom^4f'tli^HW^  plvil^Hi' 

c  WJHb  ii#u4|(ti(S'tb8  >fMqinb'^<MieM^(lire  cb«M^  Wflt#^«  libilki 

]ntt4n:fed*aefaift^Uisa«e^  «ir/tb«Miitt!«ti|^^ 
amHboroket^ibolinr;  And  M9lhei|t>Aloii^'ii^ittn^o««d  llN  diHlfir'^ 

dtleBdeiliilsnr  tttmrifar  9iltdba  «b«iyiiq9iV^i)^lii4l»j%l%4ihbl<»?  jQWlfciB 
ltn«  iifl  cfasifiiituBkilcuo  .K«i^,l)W  kiieittMr'imt^tl^bMM  ibaftlita^ 

tonU)  lmd9thcl^MgjiigtiihiiiCihti<0fiUee)r(itflte:oei4i^  tlf^ 

bar  eiiUbiwM^^  iioaiMtf^^'  tonrJthW  1  «^smm;  JifiHi  »l!^r(9  "eMtl$<'ih^ 

the  water-closet  not  stopping  the  flow  of  the  water  ^Mike'ObsbfV^^ 

beiig^lilitdbiiol  bjr«thrJC«fidD^ii£'  dkl:s0Mlj$MltUtf  ^(A«ni^li0h><re<^^'' 
iDMr^fiaaaFlMnipiaiM^iti  {^okit^^iav  IM  t<]^t()«'l^e»f>«iMAit^(rf4tkl^( 
liMlmid^uvAnb  iiitha  f^tfWMbirbfii  «f  ttb^'dtdtg^^'^^titilfltefilMifi'J 

ibimkBfmkniiyi  ii(UiMCed3tii8@inihb(ikiitheX^I«^i^e!t(^ptifbi>'4^ 

tIittitliKh*rilM8pite'tt<^«hiriilj^  1^ 

tfanHpariof  wdindiil»fr4ib¥etrimiM«»^^  (ia§«<^«^jpl«fW^v/ 


i3«  DEcisicms^Of 'irkE  NtiTa^ 

teTTTTMiMK^i^  ^  ^^^^  defenders.     Now^  It  appei^i  t&  tne,  iridt  thM'|[h  tUH^' 
of  Pottmow    ate  parts  of  this  charge  (wWrfi  in  ftilly  gtveti)  th«tf  irtfe  sMdil^'^ 

'" .'     a9  to  the  pfop<ys!timi  cofitajned  iyr  ttre  firit  ftafC  of' fV  «i^fM'%)f'' 

Opid»ft«f     'Lord  Medwyn,  andaboas  to  the  cotialiidin^pol'tioti  of  iheAfii^; 
^^'^  thtf  bbjeetions  taken  to  it  mnart  b«  8b9teiif]^€<d;  'fe^'keep{t^  M  ^ 

the  nature  of  the  notion  and  the  issues,  it  woikld  hwt  IMii^MM^ 
cessai^  to  pot  them  alternativeljr,  If  the  hw,  as  expt)QoAid'iiaPdri»if' 
palrts  of  tfa^  eharge,  is  the  law  of  th^  ees^.    Bnt  the  V^y  piitfit^' 
of  them  shows  that  it  would  have  been  necessary  to'proVe/'MMef 
a  verdict  could  be  obtained  against  the  incorportitiDn,  that  the'^' 
m^e  was  occasioned  by  them,  or  others  acting  for  their  behoof.  VfiH^i 
to  hold,  with  reference  to  such  a  tenemeiit,  that  thi^  owners  irfaetl^ 
he  reside  in  Edinburgh  or  not,  is  liable  for  ir\y  datia^e  trfsitig^fttn 
the  acts  of  his  tenant,  and  tliat  it  is  of  no  cotisequence  wiiethef  if 
is*  wilful  and  malicious,  or  from  the  negligent  or  mskilful-  os^  oMe 
subject  let, — if  the  landlord  is  to  be  liable,  without  taking  the  t^MSiit 
into  view,  and  the  pursuers  are  not  bound  to  look  to  the  tenaitttC 
ail^ — I  have  some  difficulty  in  being  able  to  discover  a  pAtiSflt 
to  entitle  us  to  concur  in  that  part  of  the  charge.     I  caoniKtigM' 
in  thinking  that  this  erection  carries  nuisance  M  the  in&t  oFft  If 
it  is  constructed  in  the  ordinary  manner,  and  not  so  as  neOessaifly 
or  in  extreme  probability  to  occasion  damage  from  its  ordimiryo*) 
there  is  no  farther  liability  on  tho  landlord.     But  if  by  t^^Mi 
or  by  what  does  sometimes  occur,  viz.  mischievous  practices  on  dMT 
part  of  the  tenant  or  of  his  family,  damage  does  occur,  it  is  oof-fli^ 
landlord' but  the  tenant  Who  is  Kable.     To  suppose  that  the  iDfft 
lord  undertakes  for  the  faithful  use  of  this  apparatus,  I  can  HHi)^ 
pt4ilciple  of  law  for  whatever*    When,  therefore,  we  ttrb  considM&g 
th^  liability  of  the  l&ndlord,  we  are  to  look  at  the  Ic^ase,  wMtb^r 
the  snbf^ct  is  let  in  the  Ordinary  way^  and  w^h  Aeoir&kaitf^' 
ctimstanees.     If  it  boiaHnitonee  ftt  itself,  tMr  so  ft»"ir  imiy Wttd^' 
a  nuisance,  then',  aceording'  to  the  tHcta'oPfh^  BA^Astf'Ki,'^ 
landferd  is'Ito^le,  bbt  nbt(  wh«r«'tt^m^i!ly4>M;6tt^  tf  «MMit^ti4Mr 
the  tenant's  fault     If  this  is  the  rule  in  EfigHii9,^ '9t«il  He^^ 
fblUywed here;    LordMe^yrt' htA ^te^^ thil^'cMMPtlk ^ifrtttr'M 
thtsr  flrubge^t,  aitd  Ifidd  fr^iA  Mly'ttWiI'mWe^'^  MiriifT^e,^ 
from  bog^ning-  to  end-  th^ef  was  wi  rtimbMbtPf^  VnfVUt  fSf^; 
tfaat  the  landlord  w6uld'4iaVe  b^M'itiAib;  MrieM'M'iia<i  ^xiWiiff 
bound  bimselPtrpt'  "30,^  the  ca^«^f  tfdih^;mMtimdV^^ 
Lord  J^ff^eyii  cha^ehl}s^H>ttH^:ver^'P6i^t?<^^^H<^{ViMRffirW^^ 
if  <tlfei«'hitdbien^iii{^tiy<a#ibt«l^lMi§A  tf<tte^«^riiPOfti«»W 
the1an4lofd%dtitd>MMIWHt4feMiiAf»^  VlAffdHfi^WilSe^fiii^ 


Nfc,  17^./  CQUsRT(  OF  /SBSSI0N-  laif 

i^ft)^j99P  ipf)d^]?««pGmi!ple,4>niiHft  ground  qfhffying'mis^^  1889. 

"PbWirt  A'*§4crfW9^  1^  tJb!^  ^ub^nfwits,  and  tbe  etception  was  theie-*    ^^^  ^ 


foF^,/i}law«^f{t  ^fMi^i(.>ni>t  beea  for  this,  We  bavd  an  opinion  of  ^^  o![m'*Ij°  T«fiiM 
GiuirU>  that  tba  lapdlard  woald  notliavo  been  liable*     This  was  a;orPo(tntt»#  i< 
BUf^g^dacision  oa.  the  poiol* ;  and  so  also  in  tbe  caee  against  Si v  M.  S. .  ^       ^  _  */ ' 
St^iif^fit|  jiprb](pb  ia  noticed  in  a  note  to  tbo  report  of  Dunn^B  ca9e.{OpiiiiMi'«C'M<^ 
Tk^t^  i^  mothfir.  cas^,  that  of  Linwoodi  of  a  different  nature^  bats 
wl^ji^cbriiigf  ovX  tbe  piiodple.    In  tbat  case  tbe  Courts  taking  it  ia . 
a^ji^tb^afiogmrbeld  jtbat^  uaater  waa  not  liable  for  tbe  act  of  bis 
s^Vi^nt.;  a^  tbe  ease  was  taken  to  tbe  House  of  Lords,  and  affirmed. . 
'I^^.l^a9.an.a<fortiori  case  to  tbepraaent«   Tben  tbe  cases  of  .Cadell 
aiyl.of  i/loxM  I  appr^bendf  witb  my  brotker  Lord  Medwyn»  to  pro- 
ce|^  ^ipm  mother  pqnoiple*    Tbey  were  epeoial  oases,  and  noj^ 
dip9^e4  on  tbe.  same  priacfples  applicable  to  tbe  present  easei 

fn^^to,tti?r  other  parts  of  the  ebarget  I  concur  witb  Lord  Medwyn» 
Ti\k^  .i|p^g^on.sbaU|ld  have, been  l^t  entirely  to  tbe  jury,  and  tbat^ 
PMfSgraph  a^  to  jretief  omitted.  I  may  just  mention  tbe  charge  tbat 
1  |sr9o)d..ba?0|  giTcn  as  to  tbe  law  applioable  to  these  issues.  I 
tVink.j()wt  it  would  have  been  correctly  stated,  that  if  the  jury  wer^ 
sali^ed.on  the  evidence  that  the  landlord  bad  been  guilty  of  any. 
foAltrOrnogUg^ce,  either  by  himself  or  by  any  x^ne  employed  by 
IijfDy  fi;om  which  damege  bad  arisen,  he  would  be  liable,  or  if  th^. 
c^^j^^bad .  been  ^o  constructed  as  necessarily,  or  by  strong  prohabi- 
litfjiito  U^i  to  damage ;  b^t  if  it  had  been  made  in  the  usual  way, 
so^AOt  to  lead  to  damage  except  from  the  ignorance,  or  tlie  un-i 
s^jjifi^.pt  miacUevoua  conduct  of  the  tenant,  the  landlord  would  not 
he,.lia^. .  And  tbe  ca^e  should  have  gone  to  the.  jury  on  tbe  whole 
eW4?jpce.aato  the  wire  and  the  pincers,  and  tbat  the  pursuers  bad 
pKf^vpfl  such  an  instrument  to  have  been  in  the  possession  of  Pettit*. 

rt^^,  MwdiiitDbafiL — When  presidingat  the  trial,  I  thought  that. 
tl|^,,maiji  question  was  whether  damage  had  ensued.  There  w^a- 
nq^^dj/lfaen  of  it.  But.  having  been  called  on  to  .give  an  opimiion  at 
t^fhm<MP^^s'(  f^^  tO/th^.I^v  ^  aRpUcable  to  property  of  thia  veryp^ 
ei^r  ]^iod,4>9i(9(c4  my.view^vof  fhe  caseiuUy«,  I  thiQugb.t  tbiit  I, 
l^A^^  j^  Jpwii^  porre^ly,,  and  I  am  aoial^  J«et  \o^  eonvijice  JJiyr 
Bfiif ,};bfM^^ If^ (Otba^l^wis^.    ...  ,     r  •....:■    .:  ...     .-.  -.  \^ 

a<Af  AP^Uo  /ffc;^  acpidepfti^.|J^eri?JaiO  iBii^taheMto  the  lair. Xiaidi 

dffl|[p.  .),X{if  ^9%m  ^^  JdA^r^  waa wljTrpflopf  of!a,,pwr.of.|inc^W* 
^rjffl^  4w/?»V  W  J*€^.  tWMim>  b«use  atia  time  .8#bseqnftttt.  to  ^tb^^t 
d^^i)IB^^gr))^(^OffAai^|^  a  pffir  |i4mpj«ai^dfbi  [and,  Aeij^fiwie  *hey  cpiM ) 
«W  ft»r<i^)PVflW/9«pd,ARjrte{pip§^,  j|iQW,>.waa|HO|;,pa"<Wfld.tfeftfcj 
*^«fl%  B»fc iff  An  tbetfflB^nJrjvafldj  QP..tWa^,i^j  ft^vjio  wasi 

tfcjWftlW'^lMfl^.ffcfeRW  )*(f  h#Ml<tf  A*  t^»*irtMOTao»«d.itfclh.lbc(i 


matm»imptmm> 


Mm 

I 


^ilMi^^^  there  waa  a  fact  which  the  jury  took  notice  of|||iMllMlNill|i" 
jj^^l^l^eirerir  eloMt  in  Edinburgh  there  it  a  cett-pool  at  the  bolle«  of  tb* 


JAlililAilniMI 
and  wm.'^  juttoefr w>iildAiif^gi<thitetrtrrfaifcli»<ei)cJi  HiilfchwMiliiH' 


0|>ttlNMi«f 

Court. 


iiidf  menu 
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11 


■imtft^iMMaw 
tton(iOf4|V't>%»^*^'^^'i«''^'<^  j{til<it»jiil>l  mil  beilao  ^Jeboi  i  x<i  M6»I 

ol^^bbsi^  |feafWal"Me«h  tot»4^iah<eBi<l»Mahi%yfc<tiibpitoileii> 
tlib^f iHMh  tpitfwd  ibiuep  ellf fVUnnrieaaiiiiMil;  «ii«U  pMoUanM^ 
ailtt^tWiT^tmrtirttf>te>»amili,  ^|M*eUgiipttaitiiHiiW  lin  failf  af  «b^ 
•ikitbee  '4i0t  iMMiliMf  tf  trt^e^jii  tl<rlliir<lfifiai|it»iileiaii<ia<Nbieiiit 
wftkft^  itdgti»tte4'tiiLrtwarliito*<iMerttHii4ipteiAti<^^ 
ki  «Ad|f<«^(Nlie^  «M  a4toMililig«il«eeli»Hq«irit#4olq|hlii6lM4lBil9 
itf  Mi^t^i^iperiy^  ddbtaliiiiei||//tbew4ilei«ijltt^  M  ik^ 

AUg^i^effrf  M  itei'fmlMd  jhe{riMti||iBiiaileiili|he||a(^?iliffi<he  \m 
dr  ifte^ttob>«A^ia  «Me4  MbbnubM^iede  tbaM«cfwlM>iblM|ft 
dthiahriftd;  >c|lWe.iiMeJ#ftnikbii4tkl||didau^  i^havMiMtkil^^iMNi 
el'ihefaaaneoi^ifAUltJ^  bits  ^list^d  oi  bd^n^^jfiuo  bill  tfieiijttii  94j  n ' 

(iTbe  emtfi  atlotimithe  lfiai^ptfoimi»riAae>iMdj>  .the  ii<ii(ji»ll» 

'^'   -^    • ..-^..^•^--  ^^ 

IO  .-jZ  ^K.jijia  i),ja  pr- >rti[».iuilait>ni  hue  e^hooxj  l>i*M  &ilj  io9j|e0ib* 

ti;    (('..'•.ii  ';.  :'tti:f  III  b yuieaferff inga  %Wi^  Wi*^*i  adJ  l>^£i'»i  ^^iloq 

iint:  ^liKjui  fiiii  i\\  Hill  lo'kiac  oj  Lufaojcii'jan  enw  oiiw  jinw  wd  pi 
.v-M  -  I  -..It  r.u  ^K  b  iuig{Mt8(BiiOii^Si01llllitf  b^jtiJub  tisw  l-Mt'jr  91U 
nil  .'••'r  ^j.  »•:!  hIji  <o<.iijG  ?iuj  jij^'iio'id  Yl^iiibiooofi  loufiuq  sdT 

-u.ii  ui>. >t  «:'hAi  viiiij]  :o  ovtb^tnNirj  juoda  ,ba&i9il  loluo9)«i« 
xuiui  )dii  <v/.«tfi  ih'i>  )'>jpOfl{)|J)]!i|^i|^i||t  II  ts  benobaiuiii  ,9iMi 
^i^Ht'-.itMi  0  u  oJ  ^>ol  Ujoj  a  dinKU'iJ  bus  ^UU  ^iiiiinitf  s  ni  (^^ 

X<i»aatw>  0i4fmlk^i9f^UlmnmmtD^ #^(H«n«ir fd^1i*^i^ 

^.iKtt^l^iMia  ie  lawi  itj^a Jaifc  WwM(Wiiill>lttlMy*iialiip<|fift'  iwy 

^  Mtf  part'OKneTy  B.^  to  recever  hi$  $kare  Mder  (ke  jtlMll  0 


.«lt<ljj 


tl"»/n^l.fff. 


BMyrfoMw^JUMj  ibd'ilMrfMii»iatf|Mi£ii^/<«iil>>.i^  ^'<' 

«wt>n»44ttt|iitfMl»M>iy4|rtMMit4o}3?ti  ki*^>«a^iliiiiMi^<il)     1^Zrr:u,e) 
L800  by  A  Moi^tjr  ealkd  tbe  Kincurdiae  lDsiinuiof^,|Gf wfMyKitfif 

«ll(iil»4ildrdi^ilo|l»tiir»pliaityoMii9diCriO(illi»  lift  StbiilMy.>i9a4r 
M  crf^f  lfi9«grt4«ftelattBiig'il^^  ioAlmyrjiKi  M  Jm  4i4U  ..Imk 

*  w«  tbe  aaauren  are  contented  to  bear,  and  do  loke.  upporM^ioAtifo 
'<  foyigo;  tbey  are,  of  tbe  seas,  inen*of-war,tfiMi!iri^ei|  )iiffal^Sf 

AMMNiMMfeM^  f  biiiMH;ili*tpnotf]8ml  ailfl  im)QMr  marj;^  etfit^rU 

*  iak,  takings  at  sea,  arrests,  restraints,  and  detainmoita-flfiiatUitnsii 

*  prioees  and  people,  of  wbat  nation,  condition  or  quality  soever,  bar- 
^^m^'tike  mMetWtUAuM,  and  )rfWmKer  perils;  IbssesanA 
'ailsfortanes  that  nave,  or  suall  come  to  tn^  nurt,  detrweijl^t  or 
'  dsttage  of  the  said  goods,  and  merchandises,  and  ships,  &&  ^or 

*  any  part  thereof/  Before  the  expiry  of  the  year  to  which  that 
poliey  related  tbe  vessel  was  agaia-iaaqred  in  similar  terms,  at 
the  desire,  and  acoordiog  to  the  general  instructions  of  the  pursuei^ 
by  ber  son,  who  was  accustomed  to  act  for  her  in  this  matter,  and 
the  vessel  was  debited  widitbidVcliYtkn^^fiMAikim  due  on  the  policy. 
<  Tbe  pursuer  accordingly  brought  this  action,  libelling,  that  the 
IUM)^i|^g^ta\4v(ery  way  seaworthy,  left  TarragcTna^fgt.  Uvaiifk>ol 
oil  SOth  June  16S5,  and  after  experiencing  severe  and  stormy 
weather  o^li^^ p9JMgB4 * y^if  M\lttU  Aui^i^lM  oS  the 
east  coast  of  Ireland,  about  t^antyv^ve  or  thirty  miles  from  Don* 
more,  abandoned  as  a  MttiUt/^fffti^W^er  and  crew,  she  being 
tbea  in  a  sinking  state,  and  became  a  total  loss  to  the  pursuer. 
1th  Ma  fcbaaliiHliieBt^aril  toaM  bemy  aoeariaaad  fliy  tte-^pssMsHf 
ila  tiA^'W^ff  ix^ni^i  '^  bf  ana  or  atket*o{>.tile>rUEa  aa^aailiby 
'^^Hldd^^llditlf^'^^^lra^sinrimaAs  .^padsaladi  ^afttS^^.dbfaaiUiy  t» 
IfiM  <;MH*i|4aidassoiiail*iH  sbesdri  A^ke^jwmm^  LMO^lBs., 
1Nll#%lltet  il^^tha  paOMT  isai«t^Mridiag^.t^  Uia  iatteei  «ba4aid  ia 
HlAi#lliill^*^''»^»»'*^ '•'»•»'*  MkV  t,i.>>t  tA.w  .»Mt,^.,  v-c.t  Mi\  v> 

s  ^ 

VOU  XIV.  4  K 


i 


ISM  .BeimaeNGDGgsBrDSo  Nmu« 

condition,  and  was  picked  Mft^f  ^i^oMlMMbftiifh  pifl|Qlv« 
tbe  day  of  the  abandonment,  and  towed  into  Doamore;  aod  ttit 
tMpiifeiia9ctlMog<qi^M6f  ofediaa^M  1^, 

took  no  measarea  to  preserye  or  repair  her,  Bp^cgfml  mdt^^d 

-ibiO  ^'»oJ  idriaitoanticteo  has  ,«9iiifiq  biaad  ■gnivBif  '^icnibiO  bio  J  sifT  * 

'"^"^otr:;!!!  »<it««wadUtlad«Aifetkainiie|^ii^ 

ibargltrDffltfwp  Slg^l^eGMart  aC  A4a^Kl|jrim(Iie(i|i4gnoi38  eaoul  > 
-i:Sketq>iMfa§ori^)rili«iirf  tiHi  lo  bnc  ^egol  IbJoJ  fi  nsgd  ^nrvfij!  sisdJ ' 
ibfol  »M?{^aBaakiaf£«i8i)t«lM^be^ 

liivwfdarifafctUBflPsaiaall  dt^ifWifayfctii^fcilflgilfcpl^  #> 

titteAioeheaywptfiltoiatohiiteofi^h^ri^ 
hiatHMbaa.DlTiata»qd^»li(Bli^fa^ 
itpgdeiwaqMima  ipfdtttmodldiinlii  p&itfalte  Mmll^fqpdiMf  iltb» 
ttiiteriatiianarili^9P0«ft  mfi^ltfebt^twkl  HgPgaMiltfiMAteir 

M«<mpBUbi^ti>[»!lU«|  iMKxdEMrety  ImaiM*4$if»  fk^wWWft^ 

eoidpvUkdigb  >«WMh  $i^o^«»2BRMMIalqi  ^iM#  4^  litfj^ 

cKhfiriADgifcamlidifaflMifK  tftJdM09rt»i|^ilfcfiiM«iNiJMMH 

tdnafljifaaifccfltgpiastiiebithoitej^  4«if  «lbfH(fiUlM 

sored,  it  gives  a  right  to  all  those  who  can  prove  owneitlMfitlaiH 

{ioliof ^i^ibV  o^der  ncbiobijui  initiiaM^  Mm  ifAiflte (^aibiod  lot  ^h ' 
es9ilf  ^i^Bd^wipkcubMf-lo  ano  ^d  7oa  bnfi  «ei9flwo  slodw  sili  yd ' 
ediitfgh^ytioinMhobAtiJwriiMidt^ajri^^^ 

i9(%DEBBff9l|li«e9£imA^a4^4o-oMv  ffjtW  fai%eitrMfc«f^^ 

sarimiDol  tedsdoa  Acaeeirfliaandipplji  awiid|Slll<wliijrf»ftfctrjM^ 

dthvnciMkniltanA8Masc<Mt^dit()h^yrolM^4*l|^ 

ndtlDJMKfat^wbiflbJsdteM^^ 

stMb  Am  nnrmraM  i^pataadb  tidx  ftolMriHabifcBlilb  MbUmi*' 

0Bnitberfi^ic»aDBqM8ti00atfi*i  Hihs  ^js^hlii WW  9ittfliH»!iiHfci>^ 

^mtelu  fcrfaitedaii3%idai«t<pA^i>Bia*><»i  Hrlfciliwi>«*' 
doe  exertion,  by  reclaiming  and  repairing  tbe  Tessel,  iuuMmitf^ 

t)«0(poliqvitf«dlBbii^Mfdili»  «iaiMbrilMl9  •RAUaMiffdl>i#fi*« 
ch«Ma>6irff«irideAna)0iMMo&  binflT^ftJMwP 

question  having  been  occasion^d^i^  manner  already  meBtioiieil,b7 


JHSSW6,  eetnaooiPiessBUM.  wai 

I 

My^llKI  fMsi)«(MMliil9rt&^  {M0b^  sew  bnB  (nuhibnoo 

i^h  bttB  ;9i0fiiauQ  oini  bowo^  bus  t^riooiitobnfids  orfj  )o  y&b  siij 

iMll^ltaMrtMiaDt^ilfi  e^^ii  lifiqdi  lo  9vi989iq  ol  aoiuasaai  on  }[oo} 
^  The  Ldrd  Ordinary  baling^  heard  parties,  and  eaiaUmnMhfk  Lord  Oidi. 

^ailfali<*aeiiXl>igd^  MibapsfchMf  h,lnr  l9•ttMM•^  '^'' 

« James  Stri>ngi/>4Aid|llb|iiiY^t«N^It^  kn  dflUds^^itt  atltehnaiaUijri^ 
<  there  having  b^en  a  total  loss,  and  of  thte-tobahf  hig  tognadBBa* 
<l|ldle»«Mfe#%4akMk^tfg^  Ibfrth 

•'ft  tfce^lWMiLAif^iifttfritf<hiyiwwp»itb  JkefaaaaUdDk>thalf|niailtr 
MMN4tki^|MfcJMd»)tv<ttift^degriMi8^^ 

^*ithlis«4liillfi{^  Sfttids^atritt^am  ttma^g^ilimaakKiBri^iAm 
MriM^jF'lt^dUe^eriaidite^e^iiaatrtieAiitM  tfaMtai^blMnayjImiii 

HiamA  lM  :tMleM»i<»|jiiliisi>tte  MtiMH<f  «ita>  AsnflfpteaafliMihitlrti 
•-«%mihml%f  4i4i*dlr^b^1te>nMiMi^  ;(iafidjo<|amLialda^'trgiinii^ 

^iaeiil  11^11^19" wo  svoiq  nijc  ojI?/  '^«Jo.^J  lie  ot  jrl^ih  c  «iSYix>  ji  Ji.^iua 

9iiKMi»e^t^  IttierciBi^  00  SoodtmiV  lM«iMmH«8a^ii8  moikoyMtoo  Not«. 

*  ritjr  for  hoIdin^)<lH^  <0Ui  ^BnenitlMi  wUobfdni  lefalyi  Ueii^ii^BiiMi 

*  bjr  the  whole  owners,  and  not  by  one  of  4bUb  )\][nihe;^kflfl£e, 
Hiht«ppiie  <ottoJ>lly^TOi%^wifttuiliitdbo^^ 
*cKi)tec|ii^iil/iwin^«l  W^tW  ifMo-^tMMfaidifPsUfiguaiidiyBl 

^kmitiitkfmAiMif^kalii^tii^^     Jt-ippaiifte^lMeaoAaDtebat  ioamdnie 

*i«*|flM9'iMP«liiwfcsiMtei^ryI|ifthfa»ti^ 

*-lriKpe^%eCbonftai«i)iib^ii>|sdlsfiotkeil<4n^ 

<s8aoiiiad4  ekat^itMiik^aKluA  ^far  dtMlia^nljr  Mmmnm  aaritifafe 

'tdl(f)liasMta;»*eem8U^^l»l«Ul  i*aint«id^»paofiaBia|^altifaB> 

«4MtfiteW'luAl^  ii3i*tw«iiu^(tef kinri^iMiBiciAial  a^Mttetio^ 

*)ttcmfdimii  eb829V  siIJ  ;>niiiBqoT  bnu  gnlntcsbii  yd  caoijisxa  aob 

^ifalM^9h«(dffeMei«  pitidilteihibe  editete|;ktdbBib»ll|ipihBqMi4i 


'  pursuer,  founding>.^|pi{(|()i;t>99^9^^iC}^hiwilPi#l9lM:AM>t 

M9'%'^tMJi/»ms3  i^mi^fi'^^im  <»mo^4^f^^rimmff^ 
i*o1%%£mifi(^9{(j  nym9<a'm^mi\)vaAfSg^^s^tiSfn9^iMii» 

<(l«f>«FPrrmPi^iki<fi»ffgw4>)WH^dHy%M!^ 

*  Ml  of  which.  i^mifflf»^rv/(ni«r  iwft9B% j^«f«wwt%ffirfip#^* 

.Mf^iiSfTOl^fcffiW"  noho«?  ilaue  oa  JbiIj  noiniqo  \o  me  I     s^iJ ' 
♦  point*,  they  may  have  issues.'  .^i^mij  .g  ^o  Joa  mlabusA  sJl ' 


'  the  extent  of  finding  that  barratry S*f4li(!i^<S»a'bf>flft%A«fei»<*  ***'^'**^ 
s'li£iriJM«'fe^^>d^)(IA;  MlS"Iiii^rtetltbii«yiV^aHiiiiai!i;  ^'for 

^^^i{tb6^iefigfi§l»!«oWiM/«'«U«iriU[4>eoti»eh>^aX«Ui¥Iil^e^U 

yHMtt>f«q5i¥  ^flltok'FMfeM,  ^ho-¥«tfai'1f^  WftIK4iH^%{|Kitii^': 

«>c«fik«ttbck, 'iM'aatibH<c6^U')«M%e>a4fh«^M>i(pi^  MtJ9^ 

^m«^\s^^^:'%ii'^^63^^  6^()tfile<<t>d^^ffi«'iifiiifiHtX6ir  Af^hi^Mot 


-?.<'*'« W!iUeiiaoa^^l«A^<r«a  lK«Mbiytti>tf>^^<j/e<li^V^h^ti^an 

*  tire*  I  am  of  opinion  that  no  snch  action  WBiUd^%ii'\mtuh*iSHnedi 
^«nef4  i^SWff»a»JJ<e1li^er(»YW^i»^eAe¥Hi^ilii^!hl'  ill^d^riters 
iiif^/Sfniti  ^  (JMftraHiypWsdftifl^^rf^^  VBafe^^i^,'I^e^ed 

-VM  WflIOfi«^<'H«U|MimMUM^^&'%  a^tdibfWV^^J^dki- 
■«  the  fraodnlent  act  of  B.  himself,   ""^"^^  9^»''  X«o«  \^^  «««'oq  '. 


1^ 


Dimsi^sm'i^ETfmsf^ 


mite. 


Opinion  of 
Courti 


.An  addUi<mal  case 


;  GT8  t^iooyv  I  ,nov'inoii  1  /s  aaieoS  ;  98B0  sJj  lo  nobinsbieaoo  stil  ai ' 

On  admmg  the  O^^^tl^^^iS;  ^ififi^iEi^rt^dfti^^Wlft/ 
obnervationa  bad  b(ten  made,  adopted  the  view,  that  it  had  net  ben 

s^eh'^^Ts^cfifii  «tiy%  <^)«{te  mi'^bs^  ^^MOidii^J^ 

groand  of  barratry,  and  that  the  decision  most  depend  on  twwH 
of  the  pursu^erfs  claim.     The  Court  acoordinirly  ordered  an  Mr 

tor 

act  would  therefore  not  be  bamttrir,  the  b^Blk^^i^MflSlit^SfVi^ 

both  as  r«gttdK  the  mu§ifiti  .^k^iii^atS'^.ygmk^  IMtSKmLm  "- 

ganJi  dtib  «)her  insurer,  who  was  ignorant  of  his  ftandnlmt  act? 

Sir  William  Follett  returned  the  following  opinimi : 

*  I  understand  the  questkmmw^wtended  to  be  sabnutted  ts  k 

altogether  independent  of  any  questions  diat  might  arise  if  ■ 

action  were  brought  on  this  particular  policy  in  the  Ei^i* 

oour^  and  to  be  in  st}6fti^jiB^tffe,'\ii!liiHRr  a  master  of  a  vcacii 

who  is  also  a  part-owner,  can  be  guilty  of  barratry,  in  asftrane* 

gaV^hS^'Aili^tt^tf^  [litrt-ewners  of  the  ship.    Suppo8iyg?lfami^fci 

that  A.,  the  owner  of  three-fourths  of  a  ship,  has  efieeted  aBis> 

surance  »rf4>»(aMlrHJ^iillS'/M>^  <fl4ii0^ifid^  effected 

by  him  if  the  loss  were  occiliWMtfM  by  the  barratrous  act  <f  B^ 

th0l6ih^/M&  !«^'UbMoinf«r  l>e€kVOaitidtOdegMHk? 

Assuming  tllt««y«a/£Cei|}SMRiiii}jI  KUDibiJiiMMtf  any  <siei* 

which  the  point  has  distinctly  arisen.    There  is  no  cBrect  aatbe- 

^^Sy-nj^h^^^tTeliUifl^i»otft^ahigj^%«Nf«li»!«as^ 
tti}i»«ftfWi)aia  %tf,t^,«M^1fl»«ai^  ^>^»fk(,>;tiW<>afit^Mder, 

owners  of  a  vessel  are  not  partners :  the  iiiiMWrrt  WMW***'' 
tinet  and  separate  interest ;  (see  Helme  v.  Smith,  7  Biaji  "^ 


»i 


ukatsa 


cQm(T!^sfmm(ma 


¥HA 


\o  noiniqO 
jiuoD 


R^ 


«  The  followiog.cases,  althotjf^^g^^l^  ^  GIRJPM<^«S$¥^ 
<  io  the  consideration  of  the  case ;  Soares  v,  Thornton,  1  Moore,  373; 

««Wlii**Wift^tin83rifl|»  jnolm^Kf'effll'imVrftlte)  ad  J  ^nii>tvbfi  nO 
no9d  Jon  bsii  Ji  JsdJ  /wsiv  sAi  IioJqobs  j-iJifim  no^d  bnd  BnoilBviMdo 

wBnPm)  no  bneq^b  Jgum  noieioob  91b  Jed}  bna  ^^''^Biwd  Io  bnooig 
-'bbo  nfi  b9i9bio  ylanibioooB  JiuoD  silT     .inicio  a'lg^raiuq  gdj  \o 

aWMhbWiSWjl  bx^iiin.  «ndttha.imDMaa»ilftTLflf  ioWinir  th 


law  of  Scotland  on  such  a  pouit  to  be  £3erent  from 
^Mfiff^99fTt(r^immSi^^1mffM^lf%eji  9?b9  fsnoitibbs  g/L. 

olM'«f(P'l<jflffBhnO>Iifee{|tf§p^eft^^|j^fr^^y^y^M  Mif^<}fc 

-TiS'^^jftSfTW  ifr^ilHiMi  Oil)  eViii^n^if^  t»d  Jon  oioloiodJ  bfoow  iOB 

?  Jos  Jiidluhuml  <iiJ  lo  jnmon^i  e'i>w  ci!//  eioin^ni  TjifGi  fQl  Ifciisg 

9d  oi  hoTjimdug  eJ  oi  i)oF>fotei=wwp=iwit«"jti[)  oilj  Lnfilrtiobriu  I  > 
flfi  ^i  sehfi  iil'gim  Uili  miolU'jup  yf.R  lo  Jnshii'.^qobni  lorllojjojlij 
JgilgnS  9xlj  iii  \o\U)q'isAi}ob-icq2:'h  no  Ji[^i:oid  t'lew  nm'joB 
cl988oy  B  Io  loJfeKca  c  iS^fi^,^af9M^fi  III  od  oJ  briB  .bUuoo 
-91 8B  ifi'i  2B  fli  jYijBncd  io  vJlii/g  od  nuo  «Tj/r#/o-1icq  b  o^jIb  &i  oilw 
tattjhfifaiai^Vigoqqua  .qhia  sib  io  eionv/o-JiJ^ftdfe'jIiA^Bg 
-ai  ns  LoJosIb  acd  ^mdg  bIo  gJjiool^ooidJ  Io  lonv.'o  oili  ^.A  ifid) 

t.a  lo  JOB  auoiJBnfid  odj  ^d  ttftWifeooo  oiow  38< J  oili  ir  mid  yd 

^  iiiiirdbBoLOjMiiiAEboyoaT  iAH9roi4Ai(3j£ara4i;fi&i3Qi&d^ 

nr  98BO  x^^  BDiNaUifiGka  lA^i»B{teiBA«t:tni4tib  ^^riimupeA 
-odJuB  JoDiib  on  si  oiodT     .noghfi  vljonberb  8Bd  Jnioq  odj  xlohlw 

"^AmeglpiB^m  infiWSf^X  odi  :  aisnJiBq  Jon  oib  lo^aov  s  lo  sionwo  » 
eGOT   e^s«a.  T  jljimg  .'.y  omIoH  9f>8)  ;  J«9ioJni  9}6ifiqo8  bns  Jonij  » 


J^giij^C^i^^tJ  e^]/:  i9ji39t{w  (.1-)  ^bttfi  ;aiid  gnUnaasiqsisao 

rfGffi§li^I>ftPf^ff$oIwm9lH  oiV((M9fa#«}illitti«ib|pMied^iItte«iMb 
^%iy#9ifii^  ^W^RfBtft^f'mrYnAl  29mcL  baa  seiuiO  eiK  nsawlsd 

Judgmeut     ^vo^limtf^m^  :t9d  8C  «9auod  blBS  ddb 

■iOuaitJQ  oi!l  lo  ?'I<;i(t  lU  Lifc  jjJnjnnovB  adJ  Jouilgni  oJ  ^nfbns)  slnsfli 


C.  G.  B. 

.inO 

n  .o .:»  - 


FIRST  DIVISION. 

No.  CLXXVL    ,/,oi2.vA\a  T^aYi      ^?*  *^  **^ 

.^(,bl  V VV  <> .  (        GEORGE  FOGGO  .„vzxJO  .o'^ 

againU 

JANET  AN^^CAl-ffl^SlJJ^MWftliH-WHdfew  SWAN  o« 

<sy8*in?E. 

•  •  • 

*  In  a  aimilar  caw,  at  the  iDstance  of  c«tain  bakcn  in  EdiiilNti 
gi»uaies,  the  nme  judgment  was  this  dajr  proaouocedL 


to  Mrs  Cruise,  to  the  danu^  of  theparsii^|<t^^l^t^^^^^^ 

one  represenUng  him ;  and,  (4.)  whether  Mrs  Ci1id94ii'4hl^ttiA#* 
ledge  of  the  prioggobiybatb^  kmwlftMafllV^kMHltekiM 
Hill,  whereby  he  sold  the  sabjects  to  Mrs  Craise,  and  whether  she 
«id3i»Mh^aU!^ilMitaifh#|biito^^ 

9»p|)fiwitothtiOtwnftqRghi  pmii//r  (afiK»m9«»e^g)<S>aMAi«fa|l'tlf 
ik^itidagumm  Ab^  cleoCwvpft)f «  %MibefeitM^abidflm|N^ 

awiattdifey^f9iwitl«|ij^frwyil*^iPlt>^^ 
Mir  aii^rriia^fMMria^aifcidtt^t./AH^^ 

tiie  knowIedg^flofd^fMoOraisto  Mli^tliadtote0»lM4>MP  sbM^ 

J6M«ge^ilili44  ihtfifNlito^efAo^Wtlfti^i^lit^^ 

diiiRiltll^^MM<«iAMiiatiferfiiiA)^to  MilWflcMldlMfMqMldllt^ 

between  Mrs  Craise  and  James  Ilia/1tf%%#iii^^H^a^^i«lMto94^ 

ikr  AmtianMa  JMdar  9Ay()S(iK>^  t69stfai?B<ni8^^'>\A«^'ilot»ti(ribnto 

tending  to  instruct  that  the  pursuer  was  wrongfully  ^MM(''fiMi 

the  said  house,  as  set  forite1u\^«i«|»ktalib^>«K^ 

Bients  tending  to  instruct  the  arerments  and  denials  of  the  pursuer 

The  Cour^,  after  hearing  counsel  against  the  motion,  g^Mfefd  it 
fl  O  .3 

Act.  Mimn^  B.  R.  BdL        Act.  Ctorw.        L.  M,  Macaru,  W.  S.  Agent         A 
Clerk.  

^"^  C.  G.  R. 


jM9fn^{)iil 


ViO\?AHV<A  \ia\A 


.688 1  \{iM\,  Ai 1 1        JpiBST  DIVISION.     •  I  ' ^- '^ '^ '^  -J '^ 
No.  CLXXVII.  Oi>00'l  aoaoau        wAMg  \9S». 

-de 


wrf  itf  rte  iuipenderi,  as  hetkpartiu  appeakd  to  imm€mmrUd 

•bdsauoooiq  i(8b  eiili  mw  tnaoisbiij^  aom  »ib  ,49i«ii<»g 


teat  laiSBSSBiSDOFmtaD  itena 


othen^' ()  ^^^,^  Uhnh^thaji  oaiidBikddalp]|KMi^qaidl9te6ttily.lMiMM 

hji«jijside«eiMvrigb^otod>hj^i#|^^  tfelteAimli 

of  4Lifiiai|Iixi<»»vUih  tlia)i1udbqn*4M^«vawsifM««ft^ 
tttiUteirtsilkdihfiit^  tmitf^quftat  tiiiriifanririfiW^dhHM^Mlghrf 
fardllv/pilr}>dMt  ofiMtMB}ioai^&efliiJbiiitMJBiiMgaiilpifpMii^(Jte 
icnidpliiiMkiflpcnMBr  annfad  ihsidaoUiOSiiirfirjrdiHl  ilM|«MHMb 

•£^otMHMiikr  3otfJibAq3^fqd«i4d8toiM9^tt^^ 

riwBpiyrf f  ittia^  iwmnwniy^  qw  rtjoiyi  riirfiiM'i  be.  iiiw^iii  jtorflwlntww 

3Whr%oairi»oid3obtfciyiangHreyifcadt)|i  jimI  wit  j  jAf^ar  vtm^ 

aged  witnesses*  noii-i:]  Yii)g<'oe<ioq  odi  ^nhub  noieeoeeoq  )o  norlnop 
btn!k^hM4>i^Bmmjfiai^tba^  I— .nt^V\i^Su'^  bn^sl 

Opinion  of     L  8Llrisfit(i^^WjMtii  ^/JMiflf  iiaMwkitee^.i|p4jii^^ 

at  alL  .'jviDanoD  Jonnso  I  ,y»'W     .loJBub 

ViJUtfoi,  ^(t%isiiipttd^!(tepJdSiltt)}  tb^MvidMMftJffltMlli; 
the  state  of  possession  beyond  the  seven  yeaaiflrt>«ldiMfibi(knte 

riod.  .Dono^ilib  &jij 

Buchanan^  for  the  respondents,  stated,  that  as  his  clients  held  a 

charter  of  "^"^^'^^^^y'^^'^:^^^ 

ratotpft^f^  right  '     '         -^  ^^^^    •       .   i**^*^ 

Lord  Gillies. — If  the  suspenders  are  to  limit  themselves  merdy 
to  the  question  of  a  seven  yjMi'.  posjesiion,  aged  witnesses  canaot 
be  required ;  but  their  argument  tends  to  this,  that  the  proof  be- 
yond the  seven  years  will  materially  bear  on  the  intermediate  state 
of  possession,  and  exp&fifi^fl!!b^\iAdS2AH^he  respondents  bare 
been  enabled  to  exercise  possession.  If  I  recollect  right,  there  wss 
a  prUof  hlt^vfedTlii^Ferrier's  case  as  to  immemQKliI)UUU&h»d(Mi 
parties  having  alleged  immemorial  right  I  would  grant  diligence  as 
craved/^adl  U^idItf^#]4M9U^a3  AMs^ttl^iais^  tb« 

intermediate  state  of  posse8sio«k^nW\\^x) 

Lord  MaekemKWfDemmf^U^iMJC^^ 
this  must  turn  necessarily  on  a  question  of  possession  for  seven  yovs. 
Ntf  d<S«birai'^ajt^e-litti609^ 


NcnaM  adDX9ix»isnBBNL  mm 


%emkt^iiUiB^iiflitf0B^tim^f^^  ijBitteiUiM  ^pw^mte^  Otben^no 


explain  generally  the  qnestion  of  poasession.    In  ponamjpiqpieri^  ^^^^ 
tjteib  faitlia^liMff<e(^U>ifc)hi  fi«^ii]Etol)^fe(tftotea(9CB{i^ii^^^ 
idgmlitftillste  an>t6^bwcmlfiniBdliir4ke|iiMdU|ki^ii9lw 
firi^)^lWliie9i6F<iiiife«(i%ip<Biirari(aiU  rilfaivanHcislytllMmU^  io 

ii4b)|itb«qil(t>I^MtMXM9i«lfermatfMe>iqQ«il^   aad><|ihf?«iigeeA 
MimifmifvM InBu^tteiiSl^itfbcbiaiii  Mum mtknmBibuiWk<4htxa 

]^mel4liii^^eb)^f^.')fI3dMiibiif>bB'ifi|^in^^ 
iSi^ate:^^iti&<9adM«  9HRiiaigteidMf>tUeaefa7iild<itlitoifa^ 
qQestion  of  poneasioa  daring  llie  potBesBorjr  period*  x^ggtritlv/  ho^i> 
jL(^(f  FuUertan.—!  agre^iil^biILMi<lfMdenHni^  priBBes 

are  at  isane  about  the  state  of  immemorial  poeacaoion. 
fiii)Ml^Jll!HftiNi9^-^^^       h^0Am(f  iifta|j:W^aa]Q'sB*ffe3a  a     lo  noiniqo 

darator.     Why,  I  cannot  coneeire.  .  lis  is 

"gf^bmt^Pl^eMMlM^Bhif  itabiUq«blig6d)itaqteiD9{JDii4  Jc^lUbld 

tMHh)iiiVB^l'^'>"^^'>MU^')^  (10798  till)  biio^(od  iioh^f'y^.^oq  lo  oJa;59  9ill 
the  diligence.  .boii 

^idTdoi  89vl98ra9rfj  itifliil  oJ  oiis  8iobno(|?»[iR  odj  H — .^MW^O  b-xovi 
JonnBo  898a9n)iw  b9^G  ,no}igaiaQ4  'niifl:f  no/o^  is  io  noii^'sup  otij  o; 
-sd  looiq  9fft  lenh  ^aidi  oJ  Bbn9;>  :tn9rem:»7B  wib  Uui  ;  bniup'n  sd 
siitfa  9)fi[b9mi9Jni  9dt  no  iBsd  ^^'cn^lfifn  lliv/  gicovr  ii9V9a  odt  buoy 
9V£d  8jn9bnoq>oi  nrhi^BfiijfbaEbB'^sGfiZ'OSnfpf*  (uih  ^tloh^'>r<ioq  io 
8BW  9i9dJ  fidgn  }09l(oD9i  I  U  .rTOfS'5>98aoq  oaioioxa  *>t  boldsna  n9*jd 
d^Nb^rfSfafie&YUitoaiernmi  ot  '?'s  o?.iio  &Sof7'To'^f  Uft)!i%^lJQ88iq  fi 
8B  9on9;oiiib  idGi-^  bluov/ 1    Jdgh  lBnorn9mfnr  ho\>9ll/;  ^rirvcd  soiUmi 

8B  d9UB;t3ibiiJOBN?iKl&A^Al|{JBiMcainii0i«B'ii8vH.-n\f.  \n-A 
•8iB0^  110798 lol  noI'»>'.08'ioq  io  iioij^onp  «  no  Ylii«^2oo')a  mut  jHnrn  ^nij 

Ba(Hii88a4Jboifftid'^iwf(Mi.-tifBkMcis^^ 


.1 1  Julf  1B39.      as  yuardians  to'  his  children.     Thereafter  he  exeesied  a  seeami  deed 
^^^V^*^        rf  nomination  frevokinff  the  firmer  J  infttvour  ofeeriain  other  par' 
.n^o^if^l.       ties  as  guardians.     T^^iOS^yiipaiS^^ 
MacUurin  a  reduction  of  the  second  on  various  groundsj  which  were  deakif 

and  Otbe».         a«tfdlM)^^/«»%€iii/€iice  oftluit  action,  they  jnMM^^ipflt^ 

Hon  for  the  appointment  of  a  iudicial factor.     The  Court  refused  io 
appoint  a  judicial  fiAiofHe^minit^^i^  the  reduttisn. 

MtnmUTe.       TuE  late  C^^^f^t^iiMSP^^^S^'AtJO^  nomioap 

tioD,  dated  2d  December  1837,  appointed  the  petitionefs  tuUm  and 
^iftkAtaii  tff>hii^ddUkABr.fi£(wkidfiidkM8itteyeuBE|tf^ 
MBabA^9§afyviSK^m6j!^\hi^ 

pointed  the  respondents  tators  and  curators  to  his  children.    Of 
•n-rizY  tUb  iaftt^in^lnilib  ipttAimsBn'J>maifi!^mwiiucA^ 

lteMfcdtedfatr,f-tfaa>gfrantfe^Mi»M0^  W^Hafi^m 

mj^a^taAhhredfs,  ti|atJwl«d^4iete9iiidaoUbtil  ffmAtmkbf^mam^ilm 

efvedvdMln'.  ^  B4faae<ltont<)wdf<w^»>fdBfqp^qtlidJ|itifi 
Mbt^tUvftfiplpmtbpte^t&o  d^skttiOnt  ^sijitlUUkhetdt  fc»Mi 
a^BtiirjefAati^  jqdiM  BaBa«iMaeiiii>TllfeJm^)ODaeb|iaklig^      fuiSk 
•fiflointai^ii^  4p  4!liegtousUbaC  flflEyi<^;awisdltifledJioC^toniBhr  tb« 
.dwi«tf^MiiiitftioD  tilbitctowniiUiicMii  Iiid^fctb9(|^ 
4tf«[si»iBMbi9tu>e'«0dQdtioil  did«^ 
^Mvmi  <'TiiitncMeofreb«ffef^IfYiibceedfltttdrid»tK^ 
todbid^tioBi^Mi  rii^ir^«MiUUbitfiMn^a^fabttysiM« 

IffHi^cinv}  9rn£ia  oiir  jfi  oub  bloft  s  lo  jiisi  sd;!  lol  ^d.iJ  baa  ^baimg 
ZfOrJ  President. — The  only  question  is,  if  we  are  i^iiliip  gjst  «il 
ii^t(t<pite9ttofad4]«edeto^tee]iat»t4i«ii^  bdin^esTq  nojIiaifiU 

ifqar7rfxiop«[r;i4^«t>iiC^      tto^^iffaMlIfSf  MftaUiflj^itM  lip|Wiqniirf 
^(^lalUhi^iaiaaM^  l^dMtaoftJtofcwrttgtoaladiL^pMirf 

4tt^)|^II>Mbifio^iii  iiul)(iH(Jii  oj  i^djid  i^badq^iis  ddl  ]gnbiol  )o  bos 

bU\iLord{MinuMlzie.M^ 

were  to  grant  it,  a  person  would  have  no  oMiPilfsUItaagtMiaif 
such  a  formal  deed  as  the  second  on^,  than  to  raise  a  redoctioo  aad 
l|han.ftkiMoif(teJ  >>TU|h#i«iiilglbgibf  Jl%lli4c<MPftia  pm^i  iMiihc 
-dlBfrifcAclB^  W>  toWRlwkl^igtiiyiiBai^  bs^^q.^  aoaaisdll  bslmnj 
Lord  FuUerton. — It  is  clear  the  petiUon  most  be  refosed^a  Sni 

v:y/i  <  >(i*;ft  jj^j^,^^^^  £  gg  i?s^nrai;l)  io  niiiilo  fi  bslfile  ijbiam  sad  Jaanai  s  sisifw  * 

^       Mucdou^-yf.  15.  And  %Am  ^o«,  S.  a  C  4g|Bt^^  .^^-  d&t.  7^ 

^ibidw  ebiolhiifj  ^da lo  Jifiq  sdJ  no  bs^ials  odo^bits  ol  doDa^o  as  * 
stii  isbnu  ^bii  dd  Isiint  ^b^difdi^^b  ^l^liuniila  sd  i[8»lii9f9V0irf  ' 


ttcfl»K  caHntitaDEvafaHiDNi  onar 

against  ^ 

10     .nsibliila  eiil  oi  eioJ/nuD  bns  eio^uJ  ej«t)l>uoij80i  &ili  biJuiofj 
iixif^greibime^abadtisisBff^Dit^enia^        £l*iiipaiy)M  diU  NamtiT*. 
WgKaU^ad  itaiiiiwwdKeiii»ttnB«dlA]idMnifroBDij8fBldteai^ 
odJckifvcm^QlAriiifiMBD  tbebdefiindeMtdiiiindractdtj^l  .r^in  lidi^sta^^ 
•S4heiJBiij(i;iid(ilkDiiw^JBtti^il«^  bAtibati^fMntiraliDr  ifwition) 
p«ft|inenMilqqtbdiiv^praA$rv«ftif)^^  venJiftiwhsirte 

grouDci,  and  L.6)  for  the  rent  of  a  field  due  at  the  same  texm^mmi 

Hamilton  presented  thebiptMtVfcsii^P^tbiQnblaiidolifenlJastyJ^yi 
#liW»lMm4atiafcit%t  «iH(l»«idiim:!tlito8Gatodciai)at4te\tt^^ 

and  of  forcing  the  suspender  either  to  abandon  hiaosH^iffi  dltog^bafe 

)lebic4Jg%#IMglli<ttVtai  0(1  O'ftiii  biuow  noesi'^q  £.r^i  Jm*?^  oj  d-^ov/ 
bna  aofJoubdi  js  oeiei  oi  ntnii  ^3no  baooo?  imH  ?c  l)oob  »*;imot  £  li'jue* 
sdOte  I0ii4  ^4tillf|i3|lliw4  lii<^r#!9Mi<»i>i])erat(My^iOlM^j|,aari|i 
granted  liberation  as  prayed  fe^ jiwM»g ^t-AgHiaro^  tWftllttfbiqMiiifft 
ing not^9gu)9i  sd  Jaum  noijijoq  silj  igolo  hi  il — .tttwl  s\\  inoA 

*  where  a  tenant  has  merely  stated  a  claim  of  damages  as  a  ground  ^^  *  ^*''^ 

li*r^^.<rMftth*^'ifiSMfts'!A. 

icussion  of 

^  anToSjectton  to  evidence  started  on  the  part  of  the  landlord,  which, 
<  however  it  may  be  ultimately  determined,  must  be  held,  imder  the 


^  9N8spensim'\y|PaiiW%d^or  reiftV  li&(^^^vl(f(&  thiT^'kmu.  i< 
*  carcaatMU  uie  action  of ''aamages  is  delay  en  oy  toe  ami 
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imei»B)S&  (mTTBE 


MJWK 
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Note. 


Opinion  of 
Court. 


1 1  July  1839.  <  existing  jndgment  of  the  Conrt,  not  to  be  well  founded.   No  d(Nibe 
^^'^'V^^    <  the  landlord  is  entitled  to  bring  the  judgment  of  thb  Court  under 

Te'ilm'lJd   '  ^^"^  ^^""'^v  <>f  the  H^Md^^nVOds^^llie  18  apparently  by  thii 

<  objection  impeding  the  tenant  in  the  course  he  was  following,  to 

*  bW#fciit^fciti)Wf  damages  finally  decided.         .ZZZJO  .oA 

*  Three  cases  have  been  referred  to  by  the  respondentSi  wliere 

*  the  Court  most  pT&^ii^^^f^(f4iSif^^4iaiwB  were  not  to  be 

<  delayed  by  vague  and  non-liqfiiff^Mlms  of  damages ;  Fisher  v.  Ged- 

<  des,  June5. 1829;  UHA&Si^iiPSSXJlRh.  I4L  1880;  Mscoaig, 

*  Jan.  22.  1836.     But  it  does  not  appear  that,  in  any  of  these,  or 

*  The  suspension  of  diligenee  for  rent,|A.j|k)V)p^  Be|gmiJ|!^.in§t|^oB 
'  thtf  oai  bind,  and  on  the  other,  the  eircumstanoes  attending  tkii 
'  incarceration  entitle  it  to  some  consideration  from  the  Gout 
^  The  Lord  Ordinary  was^tH^WWtHl  iU  Report  it  to  the  Court;  bat 

*  when  he  was  informed  by  the  respondents^  counsel,  that  if  be  pra- 

*  nounced  a  judgment  adverse  to  tfaem^  they  would  bring  it  nnder 
«  review  of  the  Court, 'K^Cav6\i^&ilti2l|n'M^  convenient  that 

*  he  should  express,  in  an  interlocutor,  tbe  opinion  he  has  formed, 

*  thStj^fc  MiM'cf^ddmstances  of  this  case,  tbe  comffiiliXiKdii^iPiibe 

*  liberated  on  juratory  caution*   As  far  as  he  can  judge,  this  aecofdi 

*  with  the  decisions  of^lftli^tdifttfikiitffi^fi^^  Christison  v;  Gtij, 
«  1st  Feb.  1825,  Milne,  20th^ilMMNit88I,  and  Aitken,  11th  Jolf 

*  1834.'  75i//TKo'^)  a-^*  V:OT8aiX 
The  respondents  reclaimed* 

{ptotimI?ll^  lii»«^>liffqti6MiMteUy^^lai|f^«^ 

damages.     As  to  that  I  do  not  know.   It  is>^UAt9thav^b«tdiiine 
for  oppressive  purposes ;  but  we  cannot  take  that  off  his  hands. 

li«pJttel|5»ipdllt.f ^'>^jf"07q  niRllSD  ,81fi9^  n9798  lol  fSRBsl  lo  3t>BiJn<» 

6bUf^rQC€lll4te^ly^li&hlmd^qor[g-^rtiljri9  9)9fqnio9  fi  oasd  bfirf  stsit 

.  (Himer)    .      ^    Oas.  J»j£-,  S.  a,C.  and  ^Mraidlta^lIK^  W.  &  Aim^ 
101  j^"^f|^  *»  Jdotj  oJ  ^qorig-gnif^uo  b  To  noncoolnmooofi  sfu  9wp 

-}ijr»  {hot  -'o  ^liiffJlo  noijchoramoooBodj  io1  JnaioSius  ^o^fjO^V^^ 

finovn  ^vaU  m  ^>looJiobnu  eseae^I  adJ  ^hnfid  ledjo  sAi  no  bns  'j2i9i' 

firniia  jiIj  noqu  Jriao  79q  8  lo  Jnei  iBaoUihbfi  nelo  ;rn9ai^fiq  9Jfiffl<>^* 

-Dlqmi  oJ  no  bollfio  ngdW     *,qod8-gnhJoo  bifis  odi  no  bebflsqw ' 


Judgment. 


M94l88t 


X»ITin)  QFCHBSSHIK. 
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.0881  ^rul  I  i 


.vf  nojIimcH 
biiA  Jnanrit^T 


.oSoA 


tduoh  oVi  .bsbnooi  Haw  sd  oi  ioa  eJiooO  sdi  lo  Jnocn^buj^  ;§nfj8lx9 
Tshnu  JiooD  eidJ  lo  3nsfli§bo[  otU  ^nhd  oJ  b9ljbn9  nl  bioibnal  odi 
8fd)  ^d  vlinoifiqqfi  Bi  sFJUS^iSilFtSSBti^l  9dl  lo  woivoi  sdt 
oJ  -sniwollol  8fiw  9il  seiuoo  sdj  ni  Jnfinol  odJ  ^nibograi  nodooj^do 
No.  CLXXX.  .b^biosb  xllenft  geasaififa  fcl«ii^«i^^%d 

oisdw  ,8Jn9bnoq29i  odJ  yd  oj  bonslsi  natid  avfid  eaeeo  noidT  * 
ed  oJ  jon  9i9w  graffiw-m^MTOO-^iiiJoir^Jo^iq  isoin  iiuoD  oili 
-bgO  .'J  loihili  iBo-giitaah  lo  BniHS!?WtfpiI-non  bfiij  9u^cv  yd  b9YijIob 
,-§iBUOBl/I  ;  01,81  .M  .dl^X&IjQ^(B(QS£l/I  ,  0'j8f  ,e  onul  .asb 
io  <989d;>  lo  ^HB  ni  Jedj  iBoqqis  ion  Htjob  ii  Jul!     .0C81  .U'2  .riiiL 

no  i^lj^A^^W.^"^  Xl^-^CSeli.^"^"*  '^^^  0'jiv)'^i\ii*  io  rio;cja3q<ua  9a  i  * 
«idi  ^nibn9iJis  gooaBtf^muo'ib  odi  c'ludio  9dj  ao  hiin  ^buGl  fikoBdt 
.jiticK)  9iIj  moil  noHfiiubignoo  ooioe  oj  3i  3ljiJn9  iioiiiiiaoiBoni 
lud  jJitioJ  9dJ  uJ  Ji  3ioq5f=W^J5S8q8*fr*Bx;w  ^iciiibiO  bio.I  sdT 
-oiq  sd  *ii  Jiidj  ,IoenuoD  ^8Jnobnuq<i'ji  ud)  vd  bytinolnf  bbw  9d  tiodw 
ii9faflu  j[  ^niid  biuov/  \'jdi  ,fa9a;  oJ  oaiovbc  3n9ai^b;j[^  js  booiuon 
^fidJ  ;)n9ifi9vno9  9io(££d7£X|iU)  jJQJ^/JSIC%drvJ'nio'3  oai  lo  ^791791 
^bscoiol  eisd  9d  noiaiqo  9dl  {ioUiooli3Un  lai  iii  ^^cjjiqza  bluoda  oii 
ed  lihnd§I«K9iiX{[^aioo  ad}  (9dBo  gidJ  lo  B'yjiii»i«»(i]ljUlb«£ll^AB^dj 
«bioo9B  aid;*  e^^^bti^  nuo  9d  «k  ibI  %I.    •noiJucj  /iojmu[  no  b9;tBi9dil 

YluLddll   tn9jljiA  btiB  ,I86JPgMlilfc<djOL'  <juiili   cCL'^i  .OjI  :)8l 

KIDSTON  AND  Company.  MC81 

.\)'i$«jiim'\  ejfioL'UoqgoT  odT 
Proof. — Profits. — Where  a  landlord  failed  to  JiilJU  an  obligatum 

e89f^pfA4^Aapi(a^fhfoci»M^  •ittam^^u^;;]/^;^^^ 

BoMUiiBih^iecinfiihidf^i  jI   .wou}I  Kui  ob  1  jBdj  ot  ?.A     ^b^i^maiRh 
.ebnBd  ehf  "Bo  iadi  9>Iiii  JonnBo  ev/  tud  :  eMf\)(pn[  yntf-.^^iqiio  loi 

contract  of  lease,  for  seven  years,  certaio  prein]se8,,lil)ki(^({iBd}|ie»iir 

There  had  been  a  complete  cutting-shop^limddiiipgi^AttoiA^^ins^U^ 
attached  to  the  works,  but  it  was  excepted  from  the  lease.     But 

;othfe¥^«rb\rIjjf*^V8i 
erect  a  bn^jf^n^'  for 
f  tbtt  pfitrpS^f  sufficient  for  the  accommodation  of  thirty  or  forty  cut- 
*  ters ;'  and  on  the  other  hand,  the  lessees  undertook,  in  that  event, 
'  to  make  payment  of  an  additional  rent  of  6  per  cent  upon  the  sums 
^  expended  on  the  said  cutting-shop.'     When  called  on  to  imple- 


lo  noiciUjO 

JTUOO 


.inamgijut 


M 


11  Mr-^^^  ment  thii  provUion  in  tlie  case,  Kidston  nnd  Compnny  mA'ntaintir' 

w'SSo"^^'**:**'**  #JWWW>«W  «o  fKfn'^l'  a  cutdrig-sl.op  did    not  inclu^i^i:' 

Oilib»MU"i'i»t^fnM^Wft:W*KW*,j'}T''<^  present  action  was  [jjen  brougiiiTiy  t^e 

ci'"*°°~"**'*Wfc''*'*W^'"**^'''^  ([efe„d^„were  bound,  under  tbej««?,* 

— »',i>.u«A'h*im,4lh^9t^9SlA\\''P  wiLli  astfam-eugiiie  and  cljimncy-^BOj 

N«T.ii*».       a^4,(tljw.fijr  ,4am8m-[f>:r>^>"^  from  loes  uf  profit  on  oc-count  of  tJii 

»»#fc«|f  itfi^lftWOfltrnflda"""  It  til*-  mannfuctory.     Aci  i«UL«  liii^af 

bwi^jUJBff ts^y^ ffijif ^j(y,  in  vioUtJon  of  tlie  siipuliitioiiB  andcontfiT 

'liR».^il'!»*Hliii«4o-^"^  defenders  wroijgfuliy  reftiseil,  or  fsildfj 

•  to  erect  the  buildings, ^tiih  (lie  aeceaiary  iiccomroodaiioii  i|tJpuI»ifJJ 
'  Ah  wt  liiefiM>tAitp<:Jf,f^o  tlie  loss,  injury  and  damage  of  tlie  par- 
'  «l*ft?,©«J»S8(*)}^ii;pt  L  GjO,'— the  cimse  came  on  for  trial  '«l 
l»ht.-M»hl#^ltfitHi3*fkrcli  1S39,  at  Edinburgh,  before  U't-t.Mn? 
dwlNiftktl    ,TlMh[jWy,(ftuDj  a  verdict  for  the,  pursuers,  L.'i'.2,-ri, 

.„-.^,j.„LWli|id»ii«SP-iftilJF«>."Wfiert;(l  ns  for  tbe  engine- house  and  siult  ''' 
-)XIi»ppfl»i|#P*aAitlW'fW'l  liaving  adduced  [lerftonsofhltillin  tl.e<an>i^ 
trade  as  wito^pwf  jq |^jp I;  to  the  diimage  tiie  pursncrs  I>:i<I  -MiitAinta 
by  loM  of  profit,  the  defenders  oiijocted  to  pr.-.i  ir-;/ .hj.ii^i-e.  1-v  uik. 
iiiK:tlMK.<.^ttVeM««  ,whlt  piftfit  they  t!)^W^JIM8)!^4v,«sta^ffili|| 
'  &y'faeertl^id'ifBnl)^r.sl'iAeir<«)uring;-*«Mt«bMto«(hor  i^l^t^ 

*  witqeues  them>elve8"tii!ei^'We -MitM  iftir!nyiNMiVlfc«rfihr^fcMhtr 

*  marKet,  the  pursnen  not  proving  the  profit  actually  niada  by  xbtm- 
'  aelves  by  that  number  of  men  when  their  worka  mrc  in  open- 
'  tion  ?  Thia  objection  haying  been  repelled,  the  defeoden  tatk 
an  excepUon  to  that  deciaioa.  Thereafter  Lord  Meadmrfaaiik 
charged  the  jury,  ^  that  in  lav  the  purauert  are  entitled  to  olila 

•  Umb  of  profit  at  damagea,  on  the  eridenee  given  by  tbett,*  Tlii 
direction  was  also  excepted  to  by  the  defendcn. 

The  defenders  now  applied  for  a  rule  to  abow  flanae  why  a  mv 
trial  abould  not  be  granted ;  1.  on  the  queation  whether,  under  tW 
■dpolaUon  of  die  leaie,  it  was  implied  that  the  defenders  were  beopJ 
to  erect  an  engine-boiue  and  stalk ;  and,  2.  on  the  grcHind  that  tk« 
paraoeri  were  not  entitled  to  claim  loss  of  profit  as  daaaage,  and 
that  the  evidence  addnced  on  that  head  waa  ineonpatent  and  ia- 
eomplete.  The  Conrt  refuted  a  mie  aa  to  the  first  point,  bot  gnat- 
ad  it  as  to  the  second.  The  defenders,  in  support  of  this  rale,  eoa* 
tended  that  it  was  the  duty  of  the  parsners  to  sapply  to  the  jsry 
the  best  materials  for  enabling  Aim  to  estinata  the  l<mff4f'^' 
but  that  th(t  had  not  been  done,  as  there  ought  to  hare  been  (fit* 
tioct  evidence  aa  to  the  profits  in  the  porsaers*  own  works,  and  A* 
pursnert  were  not  entitled  to  ask  the  Jury  to  ipecvlal«  apsa  vfcst 
night  have'  been  the  danage  sustained  from  arideBee  of  |H«ilt  mi 
wages  in  other  part*  of  tli«  coootry.    Sncb  nidcM*  am  bssa* 


*»#1bi 
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-rti^Ji  yd  olijuil  xHiioJDfl  iiloiq  odi  ^jni/oiq  joa  i'.vyu6uiq  oifi  ^j^.J^jni  » 
'inaqo  nc  'iidw  pjJiow  ibdj  nodw  nom  io  jodaiiiu  j«dj  yd  A-rfhit » 
Jool  «iabn^l->b  O'ii  <boII'*qoi  noori  ;.;iivi;f[  m»iiooi.ff)  ^^^^T     "{nob  * 

•id'l*     Soiodl  vd  n«)Yf:3  oonobrv^  oilr  no  ^iroonaiKb  >»•  jiloiq  lo  ^|  » 

wan  fi  ydw  o^uis)  v/odftoj  e,Iiii  c  lo't  li^jijq.ji,  w  n  frjlif^ht,  -jjIT 
adi  iy!>iia  ,i3dj*>d'#/  nuij^'jop  rj,l)  no  .1    ,U>uunT.  'mj  ion  !)iiio»i«  Imii 
hnund  'HOW  eribn-^bb  odj  jinlt  \nilum  t^t^a  fi  ^../sM  ,,!t  to  fioih;fi;«^'it8 
ailJ  J/i.iJ  bniroTt^  o»lj  no  .1'  J)nfi  ,>;;i:ie:  I,nt;  )8i;.,a  .mt:-:.,  ne  Ji^ig  gj 
lirm  ,*>}j8mAjb  itn  Jitoiq  lu  «dol  mrub  o)  boJjinr)  Jon  ji^jw  fe7oii>.ioq 
•fu  bna  jnstsqmoooi  wiw  bnod  Jndi  no  h'youlM  :>on.i/i?»*  ',[.  :/ .|t 
-$mr^^^  iud  ,]nioq  Jaift  idj  o3  ge  *>Irji  /:  })<)?ijbi  jioo')  f*dT     .w?  .f  m-.).^ 
•  itoo  ,«>loT  8i,(j  loJioqq«»  ni  ,rto\m^jVjh  i».l'r     .bnovo^  ::>ii)  oj  ktu  \i  ba 
Villi  ddJ  oJ  xlqqwa  o^  naumuq  ';>d)  io  vtub  sdt  ^bv  Jr  Uih  hnba^f 
i  J»»Wl.^t#W>^  odJ  oJiimbso  oi  ni4(k  ^^nfldjwie  lol  ^[sfTotfifn  j-wd  'vdj 
^»fb  noad  9v«d  ot  jdj^bo  oiod)  ec  .onob  n->3d  Jon  b^d  «fiO  lufli  ^od 
»rf^  bjB  ,hJiow  rwo  Vi*>u»iuq  -»dJ  ni  ^jftoiq  ')i\i  oi  b^  ynt'^i.h^  lanb 
^julw  uoqu  ^iu99qt  ot  ^^i  tnh  rf/c  oJ  b^brJna  jon  aiow  «9u»io« 
feoA  AJftoiq  10  aart«»bh»  moil  bsatiUtuii  sjjunififa  odj  ns^d  sfsd  jdyim 
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AUr   /I  tiVdTTAU  slAllOVllHI  QAA  aaJTIT 


Jjii;«.i'.'.  •)^'■l  <  i.li'-*  "Hifi  ni;i!  o<  hirv^har  iyihf  ^Al  ol  slfwl  noftabomoiosai 
-tri'^i^'  -uyhy.nu  Mil:  '"iiiij-a  iiuii'u;  lift  Jib^uo'id  .A  jOub  n^dw  bsiuoaodab 

,*«l)nui  fiiji'i  fj  i«i  J  i^ii  -'■j.  ■>!'J<[tiiO'i  oj  wdiTi:  d)iw  «b99b-lami  «lo  Inson^lq 
hna  ,!ji:n'v  to  -r  *.«  n--  *."'  <  •!  .'in*  jdj  tu'i  «,|u:m  eiiw  ^ruTiKMfqtf  on  fafu 

,nt»'t'ufi.  I'T  'ifli  ^a"i  H'.'}  ;7^'iilt'v-)(a''T  w^«')<niY  odl  ol  b*»J'>sldo  ,sljii  s*9»lun} 
*lo  J»*h'»  ••'!.»  <^^  .nutti  'i«M.[l>B'io  'Kn^b  buoanofloiq  i^iAndnrO  InoA  »di— 
-unui'^  .t*,i'.  r'i^ri  u  -'.Ij  »u  fxHit^  )\  Pi,  ^'j'jjdinj  adj  oi  sliij  edj  ^ahislMAit 
•/■I  •♦Nm  :.f:,'i  *.l  •  n  u  i.^^  J''»'il  .-.lit  'tf  nui^obnoD  vic»ifinfii99b  adi  hebsa 
-ml'?'/  <:i'it  \^n'*f  ,-'o!j,'M>f  pvinr  sdt  oj  I»*iTuf{»«  tiwoO  sdj  ^utaslo  lisd  edl 
-il>i»jhii  1«>  t  *M]  »«i>  '*  it  I'hnif  Ml»<)(|yH  ^jd  oJ  tjiir8A8  10  idjiado  i^ns  ^di  ,aoil 
►M'nii/.y  1«nm  ^yii  inlnD  b^oJ  ydt  ^d  'lH:)nflonoiq  ^^nsinslqcai  nl  w»i0 
.int4f,H)hstnt  fiiii   iii   t'' Hi.  ni>/.>  nnijuortdunp  10  ooitfii«lo9b  sdl  oiflWT^  fli 

?ns'  «j  ^Hr8I  ,:>i<l  AMI  .-^^  <t$»V<?.V  \W^  •▼  wi-AnoA 

>ei  :o>i    — 
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TITLES  AND  PRINCIPAL  MATTERS  IN  THE 

FOREGOING  DECISIONS, 


AccoMiffOBATioir  Bill.  A^  who  alleged  that  he  was  in  advance,  granted  Now  19^ 
accommodation  bills  to  B.,  who  indorsed  to  him  bills  to  the  same  amount 
in  secnrity*  After  yarions  renewals,  A.,  on  account  of  B.'s  bankruptcy^ 
retired  his  own  acceptances.  The  security  bill  having  been  previously 
dishonoured  when  due,  A.  brought  an  action  against  the  acceptor  there- 
of— held,  that  interest  was  due  from  the  date  of  its  dishonour,  and  not 
merely  from  the  date  of  A.'s  retiring  his  acceptances  to  B.,  as  the  inte- 
rest from  the  former  date  was,  equidly  with  the  principal,  a  part  of  A.'s 
security.    Melrose  and  Co.  v.  ^lack^  I5th  Jan.  1 839,  p.  392. 

Account.     Circumstances  in  which  a  party  held  barred  hy  a  transaction      No.  81. 
from  having  a  general  taxation  of  his  law-agents'  accounts  by  the  Audi- 
tor.    ColviUf  $c.  T.  JamiesonSf  \6th  Feb.  18399  p-  ^92. 

AccouHTANT.     See  Trustee.    No.  51. 

Ac<imxscENGE.     See  Poinding.    No.  41. 

Actio  quahti  mutobis.    See  Spes  SuccessioniSf  Sfc.    No.  124. 

Act  of  Assembly  1834.    See  Jurisdiction.    No.  137. 

Ai>HEKBifGB,  Dbcbex  OF.    See  Divorce.    No.  42. 

Abjudication*  Where  a  trustee  brought  an  action  of  adjudication  in  im-  Ko.  9S. 
plement  of  a  trust-deed,  with  a  view  to  complete  his  title  to  certain  lands, 
and  no  i^pearance  was  made  for  the  truster ;  but  an  heir  of  entail,  and 
the  trustees  of  a  former  proprietor,  having  brought  a  reduction  of  the 
trustee's  title,  objected  to  the  process  proceeding,  pending  the  reduction, 
— the  Lord  Ordinary  pronounced  decree  of  adjudication,  to  the  effect  of 
transferring  the  title  to  the  trustee,  as  it  stood  in  the  truster,  but  super- 
seded the  declaratory  conclusion  of  the  libeL  On  a  reclaiming  note  by 
the  heir  of  entail,  the  Court  adhered  to  the  interlocutor,  with  this  varia- 
tion, that  any  charter  or  sasine  to  be  expede  under  the  decreet  of  adjudi- 
cation in  implement,  pronounced  by  the  Lord  Ordinary,  must  express 
in  gremio  the  declaration  or  qualification  contained  in  the  interlocutor. 
Batmen  v.  Earl  ofStair^  Sfc.  II th  Dec^  1838,  p.  203. 

. No.  134. 

■  IN  Imflbmxnt.    See  Process.    No.  95. 

ADiassiBLE.    See  Instrumentary  Witnesses.    No.  36. 

Advocation.    See  Process,    lio.  30. 

Advocate,  Lokd,  Concubsencb  of.     See  Petition  and  Complaint* 

.    No.96, 

4l2 


5  iiaaWdfeJ^lii^raaSsanA 

^DLTEKX-  ,See  Divorce.    No.  feBI"''!""^  f'^o  okisooJ  .Ti-.aKTfHj/ 
,.;  <r,U  of  L..16,000.    -YU -I{WI^>TM)Wbe 

'"  wtiicli  bad  not  been  cnrtimunicated  h>'ltMliilri«»*lAW*t*afcn«Mww- 
"'"cl.ver  thn  suni  lent  :~HeM,  in  tbAiitlflfllBbMk  (fct^  TtuMtaalfW 
"',  wi^i  i;uV>Ie,  iLS  hD  bnd'  fail^  to  eMT«k'>tti«'KeaH«ialritV«inU>tMdkgt 
'^  Willi  a  true  stute  of  ihp  hqrllubti.'  bilrtlwb  dfi^UlW^Ai^MMMpInf^ 
'i'"\^Z  Ibei-errom  ;  nnd.  (5-llv,)  Tliat  thrfwlwfcpiif  flfc*^«g«Qti%j|iilii^ 
'^U  ainouQt  to  nlilfh  (h.-$e  prefetnlM'  flMk^fhiil  ^tteuA^lndlrilMMe 
'''''Vuni^  \y\Mu  >'iit  fi^r  tbi>ir  t'^it-toTi<vi'1Al4  iMMef'wWU  haMnkarnJiKlbt 
^''  Vmiklii '.  m  ^  irtnc  of  his  b('rit:a>lc  IJMtt?  «i 4wifl<>l fl<fawi.lL;a>tWte  1 
'",'n.i:,  l<ia.'("l  iu  tbe  i^Kuiv  ~itii:.lir<ii  Rs  iPtUW^ibMlibia lMll»HWtn«ii 
^''  'aiul  nLr:iinad  l;^  (.-ood  a  ^ecnrilv  »-,  li(fi*ta«KlfiAihtlf4Kt4dtU4.  ,<^/i'lf  ! 
"v.  CttmpbdU  l<c.  -lOlk  D/-C.  'LSiJi.  pj'fiMtnu  flldjaub^i  9Tj-w  ^sliunJ 

. '-    -    — -;  ,^--, -^    ■Sets<MHpenMMm.^f>'ii^\fA/So  bannol  noilin 

n T- :li^-Ste*iaig^i*ti^"Nk>.T8W-'/'''-«n'»l  .v-n>-A'V.  ■    | 

Aliuedt.  ,  A.  b];oiig]br>n  J^n-'^mrii  B9^r  -ftw  lliWfct  dfwlidMl 

proof  wu  Bttowedi'^-tKii  teAS  Ai^pn«i^'£i«iaHis«iit^«nMk- 

cutor  nhich  was  not  reclaimed  against.     At  a  rabseqaent  driate,  itm 

>     adraitted  (hat  there  was  ao  evidence  thaf  &  ^Bd  UidtlfdeieAmiaidt 

^^'%\MWmfmi^tU''fidlli}  iiA^  U*««ntiBk^b«Ufa£  teAM» 
""''dii'£VM3"'i3ia™^iftAtl(fflliaMdP'e'o''l  J«I  no  .vlleunna  IwMwiEd  wl '  ' 
-  '';;'^.''id«^.,^'TM:^K<fad»Mri->or(««a^|[i«s^Td  Ikri^nlteicM^ilffii- 
'^Hei4o^l^^iit^ii%A^"  ''il«NdlWyl43ir^Mt»m>a6tla%«i  U38|1|:4T9^ 
^tHK^'  m"At?irfr'f']<rtJ'rf«.iw''  ydj  lol  bnsbr^ib  ^As  ,i«)ms. ' 

■'-  '"-;  Y'  '"Sft°iB«fcm  'fiWiSimyitf  linomB  tsbi^ih  sd  IWa  iriftibsq  ■ 
°""^  Y  ■''■'"ylfp^.M^^b'i^l'fltili  itaitW  ;«(»iM«ari]  ni   egisda  kis/'        ! 
"i^Lil^^Lii' BWtJiS'Wi  ^liJ-i^fcrywuKi^fr/ii  DirttaMtfflcHidUtvIikbpit*" 
'^''b.'  ttirfftiiwtoMiatl^Mi^i^a^to* 

"'-'  b,  '  <r,4»4i*iiWa,0GMtaoMaWfa)>'9»^ 

V'  :ai  MiiinM'lnEniii^/mitti^i^dlMlatAo^ 

*'"  ,,A  '  ':.  ^.»t»oltit«>iitifitoikitall)ate,^lliMR>i 

\,.  .,  jar!  .;;  !■  t''^atJfaata.-iu-ff6'%^«.ffiw*frT- 

"ip'^'fiAS.'."'  ft^SBrV JH*Wp(<i(Mi''>'»ftw1«.l<>  Jrf-^ii  9dJ  JW  ,*JiJ-9 

^^44!i!il'''if[%tiBMt;i»4ilt^''«ea«p'mw«-^a^i%^4«fl,a^^  i 

3^?  ffoiiawtt'jBstre  fWfc-WlMtfet'J  «*  sWavKq  JqiMsi  jltind  fi  no  ,79n&iB 

**'  'aya  J'dj/."-Mft,VH8tt'njlnM  sdi'lo  ssJsinJ  sdJ  d.iw  noiJMop  i  or 

; .  povers  of  loosing  arr^tmenU,  paaael  aftBEMtfaiM  idiOM'^io^^'P^ 

'""ihit'j'tpftiliii    —*-— '--    -        ■  -■•  ■- " 


ttMk61i»•,^^fm4llamt>t<^m>f'A^^%flrm^^  m  i«?p  wH-  <m  IsM 

en(]MtiMb«iiJta^jMi^ti«>>t(f»ffbR>M9ft9^,«i>  |.,irt  ol'iLe  subjeul,  amlwil]!- 
'9Tiomitfitiajmi»(iib»,i»9im9itill,<Aim»m^'^  ^  rni!.i-iieed;  nnd  after  in- 
Jn^tpraiioibJ^  9im  *l*StiteBfm»,iA)rB«WlSd  9  t.]iei;ia]  ussiytuifioTi  ofthe 


s-««MIW»g#«)B||iedilip1fr9#§ll^l»ifV)£H*P¥»'i*>"  llienfi'fartorvninjs  token 


siltaadnttnititMjil  flW-j/tnUM  imwSi^m.'  tl"^  pruperly. 

.I>9]aiBBt«itf<9lid«IMd»MiiMt«l«fl]q[j;ti9,»Kil::iiuor~l!eM,  in  l\ 

tnutee  were  reducibla  under.SltA  ^.-^l^tWi :  ■  "I  CM.)  Tlii.t 
mtwn  formed  DbMalidlobisrtifftitft^fiWnf  _.,  wlj  h,  u 
redaction,  andtftt.iitMe  nf  thn  asaifi'nafi  wag  accord inyTy 


ATT0RNB7  CkrtctjcaxW;  .A«i  flTflftiSI  Gvp.'Ui^Pvm^  No-  14.  " 

811W    Ji    .'ittll'ill    1n..llrl.l-r)tr>    n    tA  t.yi:..,,..    C J, Jay,    ],,„    g,.„    .(,:.[.  ^ 


-in(fiibkt«eaBdttH4^Mi^T»kh((U  ^thM  tjiw,iHfol[a^j^yf^j(P^^|baU 

•  be  balanced  annndly,  on  Ut  NoTen^bwe^jlift'^ftncej^M^tA  ao- 

.QT^.'^WtW  •<9*aAti*DMrt»iiel'fteH>Mi»wny  o»Ah«,4^*  lSi^ay,f;;f,pe- 

•  cember,  the  dividend  for  the  ye3r.9l}fll.J^dec)R^^\w]fi0ii  Bach' part  of 

•  the  reTenne  of  the  con(|fb[^/1i8  thft'  BoinAi**  ifl^ni^W.^>allytto|t^#'- 
'  pedient  ahailbe  divided  among  theTVfmtvr^i  Jn,j);^po;^ien  to  tbeir  w- 
<  veral  shares  in  thaiiS>bceM;  nMsJv  4^<1^'>4' jS^^lM>¥'{R^ble  >iy_two 

«  <»  ltf||in^a'iiLj|Md^iifjfBytwMi;l)l.ffiitbjtfeS  p(jni(jp^B  ^)f,jjip,  9a^Qf,TW)m- 
rJn<WiW'**b'No*uia3&ltWiirt«lB;B,8h«ieb9Ww,4iwWF,tJ?e-^t3i^^ 
-<foa#itiirfidi»i^riiiinJHb*wBA«vili«;J»f(Wfl  Htw  tfri»ifi,;TOipeft(,  jjijolf 
oJ  -followiDfiv  »iwirigh«^totthA  btUf^w^diW^RdjMwf  .WriHeal,;!"  Mw 

. Stock.     See  Ti-vit-Deed,.^  .'fiOMA]  ■ 

Barkbupt.     WheAManbf  of!ao»niiWj|4lDilt£dtubedae  to  ^ce^iiin      Ho.  I. 

ettate,  but  the  right  of.U-twMaUttt^epM^  tit  ronsiye  il.  and  j^i^nt  a 
-9iqibl!h«A^t»M»,aftSuted/i[ideSyiW#l!r%WfW^f  .Iwlwccn  ,tlie,.parlie«,  (ha 
-»d  Jg— »Wi.l^hnMfeftHiiitfMiiaii^dt|a>j^6  Iw  UankruiJlcy,  wjisisi/iecrtho     •*■'  ■°" 

money,  on  a  bank  receipt  payable  to  tb^Ml^!!,  uivi.  tUi;n  loJ^ud  Ine  ra- 
~a\  ««i]*F4ia4a3^d(d^Ter^tib^ri«fci'4MtRte9«fiA4'^  inullii-K'|iui[uIiiig."tt^ich 
?ni'hk44>WtirtfaindBbiJifaiai/>nlb  «lde«t3fm$Ktll^''>ncd  ujiuii  it.  tliuC  il  was 
.^n'IN^U)g«d>i^WMb><tdlMMw)MBe|^«fjWitl«lLCourt=;L^ 

in  aqnestion  with  the  trustee  oT the  nanlini^  ;>liui  Ue  bad  nu  cfiiiiii  to 


"•tWitwwittaMcJbMgiEAMoney^wrftipgiBct^Ttm  ugaimit  tilui.    Gordon 


,ri  ..iA-_ 


Baniibopi  ,mli„„i.  .Wi.rtmi  mml 

-i,,f»|Bentfl!.cfnditur,  nnAn.lMnSi'.SWj-Hi,*  ««,f  .IftihdKiAtfe- 
_l„duttiuTi,  of  tlie  groiiiMlf  o£  d^ht.'Btrfl^Wsitfi  H4^^Frjnf.4?Mkf«lb.>tU 

i)iV.  lass  f.  3S9.  n,»i,.Bi«rli,bii«o1li.™d« 
Scc/iMVj..     No.  48.  .  .  Miiinim  ksnoiloos  UiJilB 

-"^^ bViiJru.it.     No.  .^0.  i,,.i}ll/.  nelo  fmuoT^sdjiw 

jTft-r Seu  Aijii'ii(jI/o)i.    Xq. 96.  ,i,   ■,..  ,;i  „rti  v 

Held  computet,  in  an  applidtion  by  a  lankmipt,,  yii^,» 


jp  jUKunce  uf  iis  trustee,  for  Qpi)ro%  ul  uf ,  a  iiuinpuaitwa  pnd  tlscbtUpiU 
.JTWluirt^  '"1"  lljii  i;JiJiU' imil  iiatursi  uCcluiim  ludj^vd  by  coiij^M«t.«H 
-^f#.''^»Ml'^^.-''"^"l■  tlio  l>.iiikrupt.  ::,,.„,.,- 

.(ta:.-Or':ui'i=t;i"*;L'  in  wUirli,  ncwrdingly,  tlie  Court  remitted  to  tl«  trtv 
),4i;e  tt>  ilii^uirc  into  iind  report  on  Entll  claimB-      6'ui'i^'(,  tju.  y..A'ltU<'.   ' 
iCfi  Jh/j  L^dD,  ]>.  Uyy.  ,  „  ,^„^| 

K°-  "iO.  .1  rr  .J  ,>.i.= ;  ....jV.  .lid .!« 

Act,  54  Gio.  III.  o.  \^l,,i^   Sm,a«,(««K.«.*foJl_ 

Bahutbi.    SewAimtnil^ft.JfyvWl  fe  ITll,  .Koiija.ijoD 

Bajta.d.    Sde  ^lufPJfti  Nfitfelk  „«    .,o  .i,-,afl  ,>:oiT5!>ai.j-.iil 

Aliment  oi.    SeejPrqeW-  .JfeWSsi^    .!,  .H  y^.iim,!  I 

SfiMiiWm'W  .:.S»rfiw<J«i,-)Wti  *.,|.J  TOi.Ha)  ,  radV/  .sii.j'1 
,f0.r, .:h  .Ajre*;WI|«„W!«ev»««»fc  »)llBiM«|l«ll«l»-.i«i*»JI«- 

,.&t>i«t.«i>«»i>si»*itl  mwwjflptif,,  ,«ii„^«iiNHi,tiM  *»•«« 


T.m.iyiii.i'ti'  pii,i  .i-n.-^Qwwtl"<>nPmi^'^w  *jpM(jiijr«ii!il*%W!d«f 


i,iff'»»i««»«*iwi«l(i)'<.feS«)fflj*a>»«*i'«iiiiw^ 

BiKfi^+ffVln  -y.-N  oiv/  ,iT„.  lw.v,a=  od)  to  TOo/fi'l  ni  noijujijsrfje  a  b»lwn 
WM!'.8*l^yiAsp»  ■|.S^?'rff1W«fi.)tlN«  UlnnoT  Bid  diiw  ooiJesup  t 

Bo»m    Ss.  ioon.'    No.  171.<.r,  ovi    '.,4  ,„.„„no»„0  seg     

BooHDAHiBi.    6ceZM4.,sJio^t6a..,l,»Siia    .rajiSjo 

„  .11  ,oi^     .tinoS.  tolmMO  aeS     .v.AKiMii'i 

CiKAL.    S«!  PooA  a.1...    ffeSSj    .•r..«l.H«,8    .acma  j.niMjl 
.BS.oVl    t'WlPJWlT,  l^/Vft«l3Sfu.:f(%M9-.rioilM  m  nl     .VT«o«»3 
C»J5%dk«ISW;««to»^,*MBr|«fr(J'.rS!»»  d.iSl>9S  oi  ,mornt.M 
ft^fl^.-'fiNM,.,  ^,ff«rMffffc,-^?Wfcn  flW-di%air.ioo5B  .«oJs.^;j0lq  jk"" 
JituoMit]  Elliot  ..^i.WP'<{Wffifi«*^J:rijiISft^sd»  o}  sninoolwl  .amoesd] 
..    „       tol»~ii*V»i«l»X-i.SM&«(;«.*,|,ifep<%    .ra,d)  ».)  I.n„l  .s»  I 

Noils.    i^mJuffim*-  ■i,<i,',h*,i!mn^'immm<BmMm^m'' 
..  tou'  ' '        '  ''■?  hwi,rfjnf.fi(iff"Wjntni''Hty^>tfiiy'" 

J.  tile  P^BB.rtn'i^B'X.ofijfflyftiJtlMlwi'  jitf  If"* 

lo^i"'-  *iT5*WtaiBiO  .(i     .7loioni  sfcoJinB. lo 

dtr  .0'.!    T 9m^49biibl«d.A    .liontsKnuai 

^,'"  fq*W«fc«i8^trf*ftl  ssrrwb  «  boflialA' 

„       ,„         t"i  ■•  Svil.    9VUI1]:.  B  blU    .bdJOSliKO   jMOqffOf 

No.  1!9.     ^, \ii  ,.  ii.  ;,  ii:  .Lor„]p%^i^MtF~ — . r.™M-*t 

i„.^f,fliM  tAtnpiletors.pf,  a  lialief  g 


AND  i«a»MpA«,  Ma<1<ERS. 


to  lw¥e  it  foond»  that  notwithstandiiiff'  of  that  senteb^  t"  ' 
off  still  continaed  minister  of  the  cfamh^^ipd'Hdct^^f 
management  were  in  thQ^ie^en^wA  jS^i^^^ 
on  the  groand  of  an  alleged  departaretu^^W^nie  et^m 
of  the  Bdief  body  on  the  part  cJ^^wtTQC»,''iBaW 

bi«M)tt«ipi){teC'laf^io'b^lA^ 
ginai  constitution  of  the  Relief  body/ 

'smH^^it^  bf^^i@o^frrwaii^4fit£tWBH 


^1  .oW 


from  must  bear  reference  to  religious  doctrine.  ^simjM,^^/* 
4c.  6^^  June  1839,  P.  979.                          .          -^   '  -'"^ , 
L^'>>fiee.»i^Wfc>i(»»?   I*)il#»  •■^•IJ^'   or,)  ir^.v./. 

Collections  a^tTI  fi^S  /\)to>* ^ii)/to#:  '^IWM^:  '^  ,  '  '^»'''' '"''  ' 

CiBCOMDDCTioN,  Rbcal  OF-     See  AIM^  NbiW.^-      '      a:./j  /M 

CisTEBTiAK  Nuns.    Sekf^&i^.   "mt  \%  • ""    • '"  ' '    '"'  '^  ■"——  " 

Clause.    Where  a  testator  lef)?'^  thCst-d^/ljij^THiich  «e^  cidHfa/^ -'id 

iif  Ast^Ms-WlMdei^^am  ^iMpMy,'^h&raift  i^lk/cfirtgAiniSceptjm^ 

^<tk9%lfedl  e^'MM^'^l^i^s;  tifld^^^t^il'thxyvieSdlt^  t6'!ufe^WU^  iHk^fiitiHiter 
^^^MiAen/%kdi^aS»^j  K¥&  Mihd^^iind'^A^ii^  6f  'MfoW»&;^ 

<  and  personal,  or  hentable  abd^M^^^b^e^W' to  ai^a  ih  mbtiHbf^ 

eldest  son  nominatim,  anettb^^eir^/Wl^^^ 

failing,  to  the  second^tf 'ik)mTh&ii^i^m^^b^hein  WbOTUSO^T^r  Of  his 
^obU^  f  Wbmi'timtiig^q t6  m&  ^fhi^^  ^nd^fMiW.sofis;  "and  TftrfOM  tfttef 

ti2&Mtil9«J&.  dV^  t^%toim)^  pdrtiiki^^lF  th^  i^duel^fo^hd^<'tl&M^ 
created  a  substitution  in  favour  of  the  second  son,  who  wasjmttlriedlin 
a  question  with  his  youn^4^  l^<fther^'lh'^^  riei^'^f  fiHi''6F  WdiMeriswl 

lAfOUiyoitkd  iW«tfWH^>i2&Wiayy;<23SWt^i^.T 

See  Copartnery,  ^c.    No.  59:^  *  ^  -^"^  ,  -^'^  -^  '* ""     .8  J>iofi 
fRemep.    See  r«n&.*?^aort;2.-*^-^^^ '-^^'"^     .vrfiHAa-^u 


Mo.  9. 


.:i\  .o>i 


ov 


oa 


Clbrotman.    See  Curator  Bonis*    Noe  12. 


LN.    See  Curator  Bonu*    Noe  12. 
Ci-BBicAL  Ebbob.    SeeRetour.  J^m     .''^^^'»\  *• 'V'^  *^  ^'^^^     .jav^a'J 


Commons.    In  an  action,  ^is^ef"  $at.-li^,:^^  9^^  fbt^the^dM^cb ^U^i 
mon  proprietors,  acoordinfPlD*1!|(e  tamXi^.i 


eommontj  in  2etM&d,  fi^ld^ 


^sm\ 


the  same,  belonging  to  thei 


;tiT*i;^;i 


aTui^  ngm 
to.themuon 


No.  59, 


of  cess  tMiid  bj^them.    2P^«^the^'T&ij^i8i(k^of  *fM>^A^i^#^^ 


of  servitude  merely.     3.  Clain?J^t&¥§^t^4rf%i»^''W''^'^ 
-^^^]S^9K^PMmij^\^^i^^  the 

pelled.    iS/»«iu!«  v.  ^ar^^tti££^^20^JV^^^^ 
CoMFSNSATioN.    A.  held  a  deii^  '^ezdc^^  du 

obtained  a  decree  i^e^n^'M^  fm^^::^M^^      iM»«i#U6l 
nonnced,  extracted,  and  a  charge  giTefi%iPifm*nftU^  oFli^  aill 

Vmm^'^'¥^K5L^^  IfthP«#i9P1ha%(p^^>^W^Ai^  Ar  

^^i^o^jVfciitWbi^^  Biriif'tt^4iimdP&.\nd 


.V5  .oH 


Mo.  146. 


»4?S1  .^ 


CoMPeSSATIOH  continutd.  .\\'\vai\\\<y>  B| 

CoMPETKNCT.     See  Proof.    -No.  78.  .ni  .i- .-rr  :  .■»f/.  W!- 


the  election  of  a  aucceaaor  before  th&t  period  had  elafwed,  whsA.ltoj^ 
plication,  though  made  after  the  elecft^  ,wtfi  ioiivpiitd  Mara  tim  Mte 
cessor  had  qualified  bf  t«kiqg  tb«<jtW(^)o^tWi^>'j^TiTnnM^r.  ■ri  tW 
oathdefideli.     M'Cutioch  j.  Hill  and  O then,  2^  Feb.  1839.^6l9■ 

.i|,,jl,i.|.,n..,-.-)N<<-l^fT-a'i»^-^r  ;.,l„n-,„>:  aj  .li-.M-iaf.'I  31  ra,-nl 
jillA'ilMi   .i,„.,-j^.jJiiff>q^.|.J^  138,,,,,.  ,^,„  ■,!./, M.  ^-(.imol  i-fl-l 

(iqflPflaiXWPi,,  Se^^fl«lfr-i  J(9j^i*T  ■;,.  -nil.iibnoD  -TilHi  ■nan.Wf 
MI.IM..M..I..  u..t..-a^  EaaLrttptr  ,  N<»--)fJ*-  I---)mI"  m  .^vEtn.;!.  r.W- 
Cp^flll^pfl,  H  p&B.Cf'aJ-ai/ee,  Mr>-canUU.  No..J,W*ill  liil  n<ii'Jil  ■ii--. 
Cof*6j,T,ift,f>i3tNp.i,iBKais.  See  Vestiug.  J^u.\}4,^.„b,Ij  ■3-,oi,i oi ■•■>i'r 
tjf  t*^lT^9fli#i,,Ds^T.  See  ^anA-  Diviilotd,  S,-a,t\t  'S9f3iUii^  .bioioKn 
n'^fT.,'^','tT'}  ,,  I-  jMsyiiTUTLO-N.  See  Clause-  Kutlfclco  ^kI  I'tliM.Hi  -^jtm 
C^,Nr|PflfT;i*yTV  ^«'-'  •'"'^  Tt-iaL  No.  lO:^  J-.Bitn(>3  -mIi  no^itiA 
'■■'— "laffitf.    ,Ste,!SiTr//uf/e.      No.  CG.      .  ,(j..a  9ili  -jhHw  ,Un'V. 

.i-^ft-'WajB-^pP-i  :_,fhlv>r,-.;-.- nifi.>'>'Hlo'i  iTi'.yibbb 

■fi^./jTSw^flWrW'.,  Wvt^ -[.'to  Jiio'..riim*(<nq-»(tj» 

■n^H  Sea£|»(^.  nl^=3.i.|,|,|,,|.  ,/,„i  ^,1'  ,in:<l  snul  J* 


w 


See'i'r««ri>(wi^'i'r™^rrfl,  .,iN»4  \IUX.  Ait  .oO  ^wtn 

See  Fwiafu/  a»(if.-mi6toiilS(W§S(l.im  '.^rfj  J-nci='>i  m 

r-.   ■pes*'pW»W'^  ^,77-v.,.ile  ol  JU.I  ,95il«D«7S 

— ;  vS^i*rt?''W-ai^S'l''Wfi.,:niDJE29  !iir'.iLuj_  lol  isinit  M 

SceProceM.     No.79p'i   „   ,.|-^[  .flvV  ti'i' .>,t*MO  htin 
See  Tutor.     Nov^^t,/.      AnOjV  w?     .:♦.^^J■^?■I  a.xraifl 
See  Damage  and  Int^r^    lW«W*-ft-^.     .sotabajmC 


COHVKKTION  OF  BOYAL  BoRO^fc  (;Ve^"^*^B^«Sfl^*f  iWc  Q^Wnfl*- 

i«-     •:..,^    ->.. ...^^■..^    ...„>-,Ku..O3«^..3«-j.n0 

CoFAETTranY,  CoHTEACr^  ;op. , ,  /TerBs  of.llie  j(i«»tr|!ft»gf*  ^inWaekll*- 
dJng  coropwiy,  which  were  her^d^t,,^  an^lKiiWhl^«4^«cMnrmliUig 
goods  on  commigsioiiYrow  ineytfa^)ig  .rtiwii^,  ..ib^  jfti-whwiiy.ftti 
coDsigners  the  eales  made  by  the  foreign  ffgfnU  ^^l)0'i4MiipMlf>  Q-'^'*^ 
Obiteb. — Eveiy  species  nf  tmd^inQtj-Tprpp^ljfgnitnittrai  hjitmCT 
contract  must  be  mnnlil "raH  j^ I'pi^ '  "'.WIj  ■  i  A  fflW^fPC  aad.jQ(L«-T. 
fi'ovn  and  OtAorj,  p.  3^  -/  .pinSV  i'.'-n'"'\  esS  .koit3>!31?i<I 
CoosTSHir.  See  Matiiagg.  Njot,^-^  .i(-.-(«AO  ss^i  .fiaaTJ!a«»i<J 
Ckbdibiutt.  See  JnitrKnfmiJff/i^  Tffl^WWS-iiJ^Sfeg  .anaamO 
i.-...~     c__  r>_„— .    .iu„  "»<; ,3oao"(l 


l^JWtv.^^5H?9'J^'1^8-?|rd,?,!M->flD  ,-.nirr,d  -.Im  A 


AND  i>it«r«ft>Afi  »5L*ii*;rs. 


» 


C URATOR  BoNW  Continued.  ,V,^^scnItoo  vroiT>.;^;r.i^Mo J 

A:^Aoi|t£aeh(ifg'^  ^l^B^iby^^liik  de>^aB\  \j^fl^ti»Mr 'i'eNilfdHtfr, 
24<A  iVbv.  1838,  p.  93.  .rt»  .uVT     .v-Wi  \  jjc'-     .  ^  »/.:irn'iKoJ 


Damaob  and  Imtbrsst.    Where  a  i^n^-^r^tt^^fSlA  todBlivwheuip 
from  St  Petersburgh,  in  November  l83jf;^Wcfti*tifr1*^nlra^  bat  of- 

'  fered  to  make  delivery  next  seasSi^/  ^llteh  ftie^'IWlHifVwtisWl,  nnless  he 
received  paymeni^F^^l  p«i^'^^tfHtt^%^p'$'4\^^V<it)oi&  UiMii^/ W 
February  1837,  condnding  alj^rnti!t;iV^  fd^^ihyy^^ 


or  for  damages,  in  which  theWWAd  nbi^fejt^^^y^Hl^pd^n  the  forme. 


No.  161. 


mages  shoald  be  caleUlitt^,  t#^''^y^r;V^m^'i£ 

.  between  the  contract  jXkk  im  tlj^' hi||]^t^W]i[i^1t)f  fa\etil}l'ii^16'tU'i 
of  trial,  whUe  the  seller  maintaht'^l&t  wHit^^  Vj^fWuntfttt^-^^^* 
difference  betn^e^  4i&  ccfkttktt  fj^tee'^)^  th^  'pAkxitW  Ulbbt^ 
of  delivery ;  bat  the  Court  reject^  the  j^^  df  ^h  'pmiefii  abA^: 
'  as  the  proper  amount  of  damagWin^hcTj^haifeY 
as  at  June  1836,  the  next  shippiT^'s^n  ^'h^pC""^  Wiitt  T.  Mttdh 
and  Co.  Ath  Jkt^  1«^,  f^^Vn^'  *"'^^^^^V  ^  l"'^^^^^  ^•':'' 

Oamaoes.     An  actieSiMr  dii6age$.  llnM^iid'^W  ifl^gMft^regiilaritiU  \fiy. 
cial  proceedings,  and  direct^  ag^ijW^her '))th>dte  t)6^y,*^Hi^'rii^nt,'' 

.   judge  and  the  officer  of  c^^ttsmj^^^i^^teV^ 

in  respect  that  mali6^^nof^l-ri^.\^^'"'''"^^ 

Held  specially,  1.  Thai^  tQ  tlk^'|U|^ge-1tW^  t^^^esWJ  n6C  otily  16 


-     No.  87. 


aver  malice,  but  to  show'i^1Ms  tite^^,'t1^dtftat  !^  i^E^uponTEem 
alone.  2.  That  a  warrant  of  itimrf^nf^htti'gt^^on  failure  lo  obey 
an  order  for  judicial  examinatf^y^^U^i^Hfe'^^^ 


I  order  for  judicial  examinatf6i^;*w)tf,'inWi^  bfi^CulflristuiC^  granted  isa 

contempt  of  comr^^aiid^heAIB^l^J;  »$V  alii^^^^KAiSi.  Viii^ 

and  Othert,  22d  Feb.  1839,  p.  62**.^  1"^     .t  .  v     V  ^  , .     .  i  .,> ..  i .  o  J 


iNCLUSi-    See  TeMs.     Nohpi"^     ''''''))  ''""^ 
Declaratob.    See-*ftfci*?.  iter^^^  \''''  -.v- ^.-v\  .,  .^ 
Decree  4?  OiSpAtAil^  ^  mto)!^,^.  Hdl  ^  '^ '  ^  ^^  ^  ^  ^^ 
Decrees  in  AsfM^dfiA  Se^^iMfJ^Vh.''  'Ko.'^g: 


Jbrd  .c>i4 


9l>iiik^iMUCMP<iHii^!«^it^<''^  ^U^i^e.''^  |9(^''!38'. 


•  I 


wit  cT.» 


DisjxjNCTioir.    See  Poor'*  i?a*M.    No-  f^^  '*  '\V'^  rv 

'  Dissenters.    See  CAtircA.    Ndi2»(^    .H^^.v^u>V^.  t^.-     .iiii..3-irjo3 
Dividend.    S^T^NiW^D^if  \!Ni?«3f.";^''*^^  vi-J    .yrrdiuiu.'wr^ 
Divorce.    A  wife  having,  after  th^  k]^  '8rfodf  j^^ V  fflcf^^l 
desertion,  obtained  a*BSci^or\fm^)td^i^S3^  iiWi 

him,  under  \^i%4(  W^?t^  ima^,W 
-^    put  to  the  horn  and  denounced^Ml.'^  niJeCH&a  was  then.presente 


as 


N0.4S. 


SI  .o^A 


9>  AUdWmK.QPinmasasBaAA 

DivoncE  continued.  .V>«i«n"i^«w>  Ji/i/ ! 

No.  138.        .r,..ji,.v.  .iQwi^T  Qft  Ito/flfliwaH^di  <l44g»l<?  ^lafcjnrhat  ilkMRpteM^li 
.ji^qpiuppit^  »■  Ai^Q^.  e(.|t^f!9ir  qhtfliiwA  byi;4y»'»&'*h^  ilif  iribwfatw^ 

EntaUm     See  Tailzie.     No.  11.  .noisi'^jn* 

No.  15.         >.'iU[  >> '  .Ai4e^«  m^ itm^SoFm ^ miSfiUah^imAiitbns^batli^^ 

*  mde  of  this  my  present,  or  any  subsequent  marriage,  andUhfe  h^ii^ditlf 
r^if  o^,t^f(kibq^e«.;  jivbcin%,failii|i|^.(to<A»  fti  a>Kfa»pihte*liBi» wMatMiiiWf er 


''n'  Wf  ^bNf^VltQt^  ,n)4rirw^r  and  ithi^  iwfEB  wliaMofaMei^^af 7ilMilNlM 
,<  «|i;hq9i  iCe^lIiQg,'  M>t  yyio>^tafib^tiliifa»  ^rtynJirfjiti^tdBd^lhiir  iiiw|  nilfa 
^,f]^,q»]^^iiedl^ft  e?(pii96Sf«KeMk)«i4>f  Mn-^fiOfltittdenJlQq^ilM 

her  body,  all  of  whom.«ql^p)p(^4teil^<iftlMUfl<)erxAte)dWU  iVSilii^klib- 
I  ^J  .oVi     .-^ftp  MwJiffi^e4^>^^W»^  iesiji%iJ(«^ibgrTt^  Dam 

^][]|^;^-pqril;i^e^  |rere,a^^^pi!ea^  eiK«]ndtdi^i^hb^iiv'«liifebBliriidE4ia^ 
}o<:$^,&9,r^evr^  wJbat^Qipeyep  Q£.<hft>)K^  tfiyik«^jtodl«iu*3ili.ii»n»r 
.^pQiiwi^e^t,,i(br  1i>»^:(;q^.titii)t;ga(iHr>iAAnite^^  cf  >  AaigqtdaTi'idtofc  to 
.^^ijppijl  wlW^M  ^Pti-^'^^  MUMfled  to«)tf>>^€;BAb.ia<M^y.iBlpt^ 

No.  34.        ^i  ■^,'.'  J,  ,,.QerMun  pprtu^JiR of ^A.^»Uii^dQBUiita  kiiniig»ifeepnillaii|daarti- 

],^J4^  si^jbpTify  pf„rtjf.C9»r*i-p/'lS^I»firf  KliwuiwjiHw 

jQtke/i^fc^  ,tp;^.plaR^4ip4^r1;t«-:^t9m^ffad«ytubrii^^ 

.^^ff.  J&ajlt^  l^4.^'fW4*dP«aaBB«)q  ni  lii^?n9  ^o  ited  »di  JiuiJ  Jii»il 


AND  >aHiarRiaipjiL  >ftftiirf  ers.  it 

Entah.  continued.  .V^m^^sUus^  a  )ho/i(I 

On  the  npoH  of  the  Lord  Ordi««l7^4A(Bi€dttt»t^;i»itlMMk):<i^ 

-3tid«Atli6dMddi«»ii^biiA>v«etrtflbtor  ^l^  h^  iiHiemd, 

Id  a  deed  of  entail  executed  in  1758,  the  prohibitory  ciMe  ^*las    '^\^   ,^ 

nikim^i^BtaMifAiri^mi^ shi^'kii' ito^i6<^'lK^(iI  tb>tlif6i<dld&{)eirGri}ftfdl^         ^'^  '"""^ 
jediAb  tOfiM^  ^&aa^  ibk^t«^  iioi'(fid«''a«My<'th^<AMsittd^^YM^'^d 

W<fta0dh>dild^^ioomiHtiaiiv4kct*6rde«d^)*d^il>'b^^ 
odmUe>kafaoar^teto,^or«{iy^at1l  iheM^^*iii#j^%^i(«fywi^  ftdjtitf^;or 
^ifiehsiatef&lfadm  «befaiv'dr4MlBit«dy  ot^taiy  be^'attf  #b7irhfi^^1ii  Jii^^jVidlce 
.  /<<fa4\^rauiitif /the)iiEkbse4aeiit bibi^fi  of  tailed  ibd'  )>i'OVi»ioti  srucct^Yi^ly, 

*  conform  to  the  order  and  snbstitntfioh  'abtiT^  ^eifi^.  -  Neitb^i'  fitndl. 

<  it  be  lawful  to  ^inW:  peTuKt^b^  ^d:  Umds'aild^eatait^j  'tk  aflyjpart' 

*  thereof,  to  be  tftiS4ted/adjiwl^yed»- oi  aujfwiae  hAWcIihI  fur  auy  debW  or 

<  deeds  contracted  and  committed  bytlieiii'fiefote  ttteiV  Mdcessioiy,'  6f 'by 
.  I'f.aoyi  of  ^^^rV^pellMe^soM  wfabmtlM]^  Mtywny^  niay  t^pr^hH,'  bt'iti 

*  which  thej,  as  their:r0p^e8eii1»ttftW^  may  be  liable  or  dill^t  to.'-^HMti,* 
that  there  was  no  aubstantiye  prohibition  against  altering  the  order  of 
succession.  '-  •  ^'^    '  "^^     •"  '  '^•' 

-ni[C^ottid%> il^lHltep>ikh''d(it^  <^iteo«ted  itt ¥^rb(b 6f  theklltute ^tG&Sy         <  >  •'"' 
•-j^ftjSE^ifeiaeiiem^iljidfectilai?    Bnunmr  T«-JB0«^tt««<^,  %.'  ISI^^J^iln. 

-K»«fdfifr>8]jikwatttailed;efltate  beiiij^  dSestiiied  to  the<1i«StiB  oftSlc^'bbay  oT'the    No.  85. 
1  uii^ifttihff ^  ffrnigjitrrj  irlimn  ftriHircJ  tclhis'<  aw^deat^tlieir^itddfl^i^ees 
;  i<iifebikaMiSTWi^aiidL'fafln%  Oj^ed'to^  dflsdsttdiiirits  oT  the  d&tigbt^  as 
eiteirs.q|Wfrtnia#i,4H«heklyJtortithe  «stale(i>«ldng«d  W  tbbmhiVl  f^-i^ifiif)!^. 
;»s<j{»jQiN(Tttiib7vCbB  jCoOTtH-^'tM  lbh«^)iiMiiftitm'^inight  have  been  Mcti#efi«nt 
-iJbsdiithft-vukilhntMii  uBderwttich>'lbd'h4it«^|K)>tt)<^ifeiis  ^ucc^ed^^'bebn 

^tMH^fdti^h  dw#ipQA«niii21f»l  j>di  'Ii8^y-pvi6'14.<'    ' ''  ''    •'  -  ''•'     '  '^' 

BB  JjidT  ^Id^U^«irtHl^floiildnid'«K^rM  -priiO^liiflibi^  !riigi£M/'tell%,    No.  91. 

^sMiiftlabtittgLidelili^vAHdiifnMklfaig  tii^'tilttjeestftov  >  'Tb^'ffHtttiii  ^Tattee 

;t(J«>iMmilce«k  idithniUs^^ejieiU  4«ttS^i«i2oK,  <ilA"«£^  Wdy^df  ihtf-fa^  of 

<xf .iiiliier«idi  fpnovifaidD  lieflmt(ineiilr(dtt^''6fa^  -ddm^>»^d'  ^i^ftdt'^iier- 

.ffdf«d»iligiifo}(i|tM)«£  ti^piewfaeff^  ^'TfaoF  tet8>ptk)|jMlJ^ W^W^dW- 

l<nMi^  ^i^iiinlicldiiriy/lii^^pisteaBM^^tli^i^^         M^^  iH'Yi^eti^'olf 'a^y 

.y  -fiduH^iHilk  thdhilhsipteBea^^jtod'Sf  UiMe^i^'btdltftin^  tfd'iiii.^^'fit ttie 

'  subsequent  inyestitnres  the  tfl^ddr-Hf  tinddes^^i^  fifnl  w^lcr  bd^ttio^s, 

^  IIec  clauses  irritant,  resolutive  and  prciUbitc^y,  •&^.'^l^re{h''coiitsilied, 

-if0Qi^b^iAitimDg>(l&9orda#  aiMd<«oii»to>W8i!^dd68)<ytt  ^rbohr^'ifil'd^wnrisrlf 

a  iiibf^  axqi  6£^tl;^M<dyiBi(K|nliiftcb»de^f'4ii<d^>anyi^ 

iii1fl>jr3tkQ)ftlrdBudiBrtate&;  «(r^^yiptttHl'«&ei^f(i  tttbf  b^'Hcii^eh^,^bVii6t^d, 

.  efflo^afiM*^  filrfMted^itacwnlNniedy'i  ^«i^at 

id  mitoafiapaxbBdnclnr)>v>car(se<lti4tfdd^ 

•^ni«nilh^oohln^€bBto0  fidi  Ai;  anyljfi^ 

l>flh9riik0i^tmeritite^iMd[  Wiaebts(«0'Jia*b^oii^ 

^^4^wediflMDoMyrikalfaelirMnaifdiil«dl:^ibMiilloiht^W^  fmSU^Ww 

Held,  that  the  heir  of  entail  in  po8M&ii\ha^^'^^^V  s^h'^'ifhe 


.^c  .o'A 


liii 


^amam  (Mvv»um  avLA 


•  .cT  .n/l 


.511    .0'-^ 


Ka.  117. 


SI  <>A 


M  mA 


Ko.  11& 


Entail  conttnutfif.  .f  .o>!   .^m^KitikS.  998    .bsbu^zS 

claim  existing^  at  the  instance  of  the  AMftiit«MMif9%«Aul4»Hi^itiaa 

to  the  price  of  the  lands  9old.'B^  ^A     .«oiU\mtbt^  998    

.    Opinion  of  the  Lord  O^ni^,  ttaTlV^ttatfHiNiBeaeiU, 

f 'f^W'<h«  9l^illMflM8e^ki'N^  (8 

^  4teeei^tf  l;f  ^t^Mm>^t!isiSS^^isif^^ 

I'  ^^Vl,.f hidb  «M'4^^)le^«mtiflabr  AAtaamd^MMAfli-^'^^- 

daase,  sold  part  of  the^^Alt^tt^^^  iil^kafms3k^^^ial§i69tiL^ 

the  remainder  ?  -TO  .o>I    .w^oot*!  998    

Qn^tion  raised  hj  the  Lord  OpflMrfT^^hcther^  w  eeB■cet^w»<f^l 

if<ilM^1n^t!^Iii4iteifo^aftlifi0^y(^fl^ 

'^'^JMiidtf  W  siaP/W«§iSiy^^fc^^  AMMvt^t«»M!riiit»  W£orc|F««Bii, 
^^1igitit^rwf(i^^jt^4h#rtHrtl«i^A|^^^  knte- 

l,MLLa^^\%^'^^htiiy^'V^\^'^i<^^^^o  hiui  sdli  as  ^^mob  I0  aouff 

'; '  )k>«v>ev  fo'fa^'8tifetif^t<fe«yfo^dlheiifli»ite#^%»Wi^^ 

the  purchase  of  other  \x^  «» lUr^^S^  Ati4eiKtt»lftiM  iMttBtei 
and  provisions,  «ii  the  same  series  of  heirSVCUbbfed^fefat^i^  tiJUBtteii 
second  entail  of  the  lai^^  iMk  iiid^dMtf>lfe>NiftMto#^?4m  4M>^eifc 

.    and  the  purchase  of  lands  by  the  e2^t^wiii#'^|MI(AMBB  psissasily^ 

.    the  firs^  BQhstitutd  made  np  a  fee-aiibtot&^Me  to^ 
aftenir2td84edo9^ ;"  ^t^  diei^4MRii>diaM§ 

under  an  entaih^i;<in1»^{&ing^'1iiiHIHi«(»'«to^]»^t^^ 
contracting  debt,  and  altering  the  ordef^iAl  efc^UBlotf^i^iii: 

special  proyision  as  to  annuities  to  widows^ — but  no  such  eat 

.  cuted  dming  th^substitute's  l(t6tim--t^Mk,d|S^  ThiMfcOTlikiP<ftti 

'  6ubatittf&''Wa^]eiithl^i^J^^0»<^^ 

''^  m6  aft^f'tK^'^ti]^^  tu  the  making  tynrf^lw 

the  personal  funds,  and  of  the  interest  of  fhese  funda  iatlilb  ^SUhtf 
2.  llmt  the  amount  of  such. ^^hlO^^lrfth^jr 


i-iii 


was  not.to  fluctuate  with  tfa)^  tr^«i  dt^eA^fi    , 

'at  the  tittte  '^m  m\MM'^f^ia^  Af!''ir  Tmfiiwp»lhianNaM 


^  ''i^{h^'i^&^^^  ^^»^ 


'"  plicdtiohb/theh^itiih^tkis^i^^ 


2' A 


hi, 


"  "riihiei'aif  of  <fib  mmi^im 


mt'w 


>>iir 


-uV&.>>..>yy^ 

ExcAMBtoR,  Contract  or.  StM 
EzcoHUUHiCATioN.    See  DioorfM,"- 
£uMrnoir.    See  7«mc<<.    Ndi\9 


iiMi  1  Jhrii  I  ^tMiiiM 

>^8|aoitoaiffi  biu  ^ 

bn0ol — ,aoi889datrs  )o  isbio  $df 
^NW^HTl  edJ  ;tadi  (Jmb  ad) 


AND  efiiNair AjiE)  ME^siTRSRs.  i^i 

BxYBK8S8«    Sie  Bankrupt.  No.  1.  .^^»st\)$to')  itat;^:I 

'noifabi  ni  ItBtolff Wiwtejfjjfalj^  odl  ^o  sonet^fTi  f^dr  tr;  -nfl^i/'*  nvvh 

■  See  Pr«*crtp<wn.     No.  58..{iIm,.  ^hnr-I  «*  ft  1.-.  ivn-ui  udt  .^J 

'  ob  a  iwo^>  Jifiae€fij|lllrt>f>fa%ty^WHt  .Ji^tifltk)  IroA  oif.r  h.  n-  :mi.j() 

4oa  01  G^jIii^)  4»etMitl9(^W98^aofeMi^ft}fMi4^  J^'W^-W™       No.  75- 

— — — -    See  Process*    No.  97."  ^  -j . '  -i i  •  ■: 'i« <n  m j  ( t 

<i  lo  osnonpocBo^  tfi  ,^3t{i'>tbi^f^lMfiO  fnoJ  oiO  vd  U  >i/i  f".:T''>()ir> 

*ii«ite4  tot<ef0fittte»^M^iiliedi(eff^4il^4i#RH 

declined,)  before  defences  wfmiioi^.WQii^^'m^Wpri^^^  ^  tl^^FM 
desirous  of  avoiding  the.^Q^GQMQce  ftLU|Jfi4i(»lk'M^t9^^94^iiV^  LAisx 
name  of  damageSy  as  if  he  had  obtaine44^r|^or,^4t.sW><«li^ngj|QUiQg 

al  iii)(ftofiMM«fti)lMio  lto|t.j^h(^<p!ws»er  ^W»-/wWw  Jft  Xw^J8;?BW«- 

idtoab  Old  noSf4/<Biptfe^i»rt6<Wf>tf4i%!i  iNftr  136».;,  o'lj  Vo  ju  it.  I.r.o'ioa 
aaw  ifaidw  ^[laai  wjrh  ot  9W^r»Mi5f-».Mo't  a  <ni  ^b^'t*  ••tiMit-Ji;;'  r.-!:*  j/ij 

-9X4  8BW  I'wine  tloui  on  lud — ,ii'f7ohiff  o1  ?'ji*'(!iTni:  or  ?,ii  nn-^i/o-vr  't  t'M),p 


■9i»t  II  lo  qtr^nMjuu  iidJ  ui  fiWW^  to      No.  57. 


:efl&28»i|l- ANfic  efmirl  o^^dt  1(>  j<'noini  wU  io  [)irn  rP-linul  fi!nr.^t..ft  s'lj 


^  and  intention^^igi^Qqe^ll^'^  V'ft^/OTfe^ii^^ni^/fxSfiy^l^^^ft.sfict 

entaiU  containing,  ^^i^^^Mm^^  ^W^^J^l^W.ff^F'J^f'^]^ 
the  order  of  succession, — found,  (ujm  g|^leij|gB^b^^  Q^^TundM' 

the  deed,)  that  the  jhfpftf^fl^ad^Lg^iJ^ 

Peu.    &ie  irmf«Afe  (>*ii<«^^    N<^fc    .*WuT  3.2    .^oivw.zxA 
No.  Iu8,  p.  1212. 


M'i  .oW 


•        •     « 


tit    '••/ 


No.  82.  FoRSiGN.  1.  The  opinion  of  Eij^ieiflcoiultiithAitigbeiiywti^ 
of  parties,  on  a  question  of  oonstifcffioif  jJBaofeigliah  wiBf 
refused  to  remit  the  case  babk  AJiheiiatoSottnM, 
as  to  the  grounds  4k  bis^piitbii$laBdah6.fa»tiwqgtiltf  TuilMriiHlii 
iMiBi/idailiDg:.iirMl  ^iJnjJMrdqwJaniMi^  3l  fOB^ffi^i^  wlflM^-MMli»-6N> 
.lH8ldnotilMiKof«^i«ig9i'{<kad)iitl»/i^^  oCGbWigacwwiiMLl  m>Hi%>  to- 
.  iffiicai^  iblldiral^  inrftfc(ai(jco;iipd»uitd9iiqii}^ 
-M>Di&jdbrjl«fan9dd]ml0«j£ltow»tm  ifmiiifiliAiiMiiMiiMMillmiiiiifriiMJi 
luiso.ai  inifthrf  latter Aifit  tanlBtifat)th9difeaiaii)far^»yndnri»ilaio^^ 

, jm.Mi  I  «j>  f  { ' )? Sfefe  tf?relb>;^pii!lt>ri4>  GfifOttJiB&f  utoiI  sifiov  asJ  nfidi  siomlo 
Jiqw  f«f  >i>^  A  file  'jS^yiodMri  f  !'•  |te  ili6Qi<f  ifroo  ( ^1^?  I )  rMt^H  .bebasqaua  odv 
SMoMnk:  /Nb.  Mffy^!miui\  n'-  {oLiofti;  .trfit  raoi')  ;haq8  sofldbhsoal 
FHiLtnt  .  fice)i2kfol*:aiM^  i?hl^> 'jNp^iiQjxdtao'j  ooinu  "ioildi  lio  na^isl 
ii  ^jM^'M  -.  1'  «'M>  •ft:  t    •    >.    ri^ ,.  jmr.  ^VM\A  ^bnoff  ed}  }o  &;>fib  sdJ  js  pU 

GtAsterdB.).;  Se0itP4roo0ii»;.<  ilfeif  99iv/  ^wiM  .»>.'«oatil^rau:>ih  t»d7  oi  ^as^ 
CrBiifBatisDow  AsawAsnwrvi  SeeaKmtaJfit'iNc^bniaiBxe  o:r  (.^odb&i^ 
Ko.  12a     GotiflUsi'stK^i  A*i  addbeasfd.a  J(rtitartlM^a4«idbdi|^^ 

B.  should  present  his  acceptaocJB  l»<m'itad^aftt|«iaqiBida(Udte4hlflk 
iiep  JL30,.  be  (A.)ilroiild  iii4oi»aih&.i«ii»%jo«iffoiiaAbfitiif>r/ArtBilla 
'  sinubir^  tiecaiB,  boli  iblank  in:  ^nain^lfif ^tfcidlnasirafsjqiA  iMfattooiirtiBiA  i> 
was,  along  ttith  Ih^ilettei^  fir«lKQlted^Bixtfi&/oUai^^  SaQbl^i&vl^^ 
bank  agent,  who  discounted  thilMU,  .i^bUlM  ni^n  da^ritasnttihQiiOTwJi 
.K     >         ;batiiD|N»fe8t(tdBeii^  andfiwactfqeljgllto'tofilj^rpfuntition  or  dighnawr 
:.  miade  to  A»  tiUtMrenl  d»yg.afteRitfa»idft|eilof  ttodirfyya^ 
>  aotttm ialldiB>indtftnoe  jdC .the  ■bawiagyftrtTAkiin-JafaiMiitf iB^et Mit i lia^w 
J[iilik.far.tiiis«ipQQQf(».  .^^<.T«^<ftH»A£Jt«)«i^dEtt&469Ed;i^^ 
t.»  '.urn.'  iiiii  ConaJOioiHOi    9eef«S^^>iifi6i»(Ga{2^kNftcij^^ \k -^ 

abroad  on  the  granter^s  brother,  who  was  resident  iAl31«qg{8i|3f  MMnf 

<  lading  and  invoice  having  been. ii^lap^AtniFMledii — The  fanoign  mf 

chant  shipped  a  ^pao^  oCig»od^  bnn  «n«^|feD«E)(in  (thuyflir,  withs* 

^„  c  1       i<dfMftQgiWdiB9Qio^tti»  to»rM<MtAmfKm«fci»iifi«fttoagfco«ahBlf  tbwwft" 

.'titiMft  8oldjto<.4he.iMly.gimpi^Mbxil^>l^ 

/i|[iefGhHilimh0.theri^ift»R  ttmAsA^t^in  ti^Viinvoiteiiid^biU  ^fsmmiu^^ 

.Ui»«aiidMi9itaaiiiQl)i!9iM6edflb3r>itlWl0n^^ 
had  not  bee4  3&>t<y)^Wi]lM5bj^««  ^Uft«>tbiAiiw»^ktt»iUr  ^s^^WBc- 
GrUve  t.  2>oie^,  16<A  May  183ft)t>^(n[6.  .%t»o:\.  loo^  998    Morv^ 

No.  140.     Hbib-Afpabent.    A.  and  B.,  du4n^]ifGOi|i|i0Cki«iBof  .iaWTWDtaMfi 
them  as  to  their  ir^t^tcoC  ajq^ai^i^^Ukep^/EfAtelPtail^  ertsf  of  C ,  t^- 

-idburi^ti«»4eMil4«0il9lrfotfl!Hr[)b(W<l^^  'j&Hil^tSift«Mqp4|tftBlii^l^ 

children,  and  which  was  not  delivered  during  his  life.  .8S^.4pQM'^^^ 
-Ibiir^i^frijSitetQmi/lfhrtlfirt^ 

.jdn{8eiMftiq(^ii|i4Rt^flj|§;4ml^Mi^9ill4D^ 

—  him,  liable  for  the  amount,  in  terms  of  the  act  1696.    CorbM  v.  Per* 

ter/teld,  \Sth  June  1839»  p.  1059- 


AND  SaiMiaiPM^  NLSTDTERS.  ^B 

-ml  Mtrt^jJuaJwoipigfoDl'*  T4Mq(inirtJnd^flUbw>^«b]i^ijBdbenMBid, 

of  more  than  ten  yean  from  itddita,^^.  oia»||i|dtBftaBd^irJfor  payment i 
who  Bospended.  Held,  ( let,)  oomp^cMt  t^^^roviv^hefitte  aa^or>  by  writ  ■ 
ten  evidence  apart  from  that  affbrded  by  the  deedpxlhdt-lMy  g^wartrtrtiit 
letters  of  relief  unico  contezttiiis«|MSrts  dCv^^  dame  tvandaokitey  and  ibSt 
D^  at  the  date  of  the  bond^  knew  and  approved  of  the  separate  letters  of 
leliefy  and  was  aware  that  B.  and  €•  were  'oairtidnei4^»'^^i%)'ii^d  iuttmX 
petent^  in  the  drcnmstanoes,  (the  wiillett  ^videnee^^ttiiiy  donsktewMfcin^ 
snfficient,}  to  examined  Supi&stvtade&iuT'^itiMHieavfiiitdt^ 
i\  ii£ttift)limisHtftiah,,ta^^Ktiw«bte^vyti  0^1  .0/ 

ni  IIi<I>Etoao»M4<JieBejpri«at^innu^  by^the  6reditbr<ii  nbbebf- 

^^i-AdmUntoienlfiile  itputy/taittolbeiiefititttfthe  MptdDHial  adj^  1695^aari5. 

MOQuriiiifi)  ifj  tiy.iiijiio-') ( H^  1diM'tfae>|M9«i«ni»tttf  aioiinld&^&iaMJiutyjJpdy-      ko.  56. 
isxBUc^tfhil  IbuiUttDg^gtoiind^t  igQ  io^bef  IqipdHiaiwii  kKl^nnkM  \  pa^etf  hbUbg 
aiJnntiddi^'sefabiiti^  o^rikidinretttipo^ 
.0<dl(tep|liftr«gi-Qiviyi»  AldUie6«p^^nitMre(>f^nnikiiUiekiwspeclii^^ 

bdnppaUofi^nii^alnfe^lupbiildibgAifirbuM};  on««ttgdittg>t6  the  valne  of 
^^M^  mSm!BxA»  iotsvreapKdiPMfyy  <  if  lotfj jpaiH  shioald  ^l<&>i^Jb6ioro  ▼atno  ao       z  \  \  .0/. 
jJirfi4ui|^igif!Bbna>tludi  alvMKAf.  >  Ih»M^9  T¥uite%M  6iki^Ur^i8f^(^id 
'iijJUM  lQSS^^^i4Mi  ^'1^' ' ' "'   ct' '    .>  <^''  ;j"^ii  •'•'  ^  i^.'i>>ru  ill;  ii-^  r»i.oiJjt 

■  ,luQtiQdt  Ui^lijBaoAgJl^'Aa^iharild^te''tl^^lkAJbeay^^^  Ko.  32. 

ri||ispebii^stanr«f^ftOMy^i|idd^'1iu(t'  ii>ii^^oicdQn/«ndia8iljg«biit^  ^Nretif, 
ojmmtmKky  iif JMoertaiii  snmw^  snisBi^  OMtdaMwWlbifetemktorby 
piditi^ibai  «dtk<M^<ifMr}iing^'^^  ^bf'Siid  «axiii^  bdiiijgt^aiiB  iMbfiafte 

ilmbm^yiTvM^lmSmiOiMl'^'f^^  •ibv-«isigveki'4fa»>liei«lai9iNPtoild. 
*^2Mui^9  iUifiMp^  lt<A[<JZMj488d^>ipg^kis'i  ton  hid 

Hebitobs.    See  Poor  Zai0«.  oNb^'JOS^i  ■  v^U..  .\>-.'  ^-mAV./  -yibViV) 

HouMEAPS  Wbitiho.    See  Writ.    No.  149. 

fiiwAie9itDibl»qdHi*8»dt8tfeVJ^  adimowkklgiiieilit  Ibfitltta^^ 
-«tituk»iaiffiiBfdi^>^hiQh>d&iitfoi'b^  stfbieyiMitTdtBfltfcr 

itiptioa  fajfiitHo  p«ftieiiiUt(M«foii»49(iiB^<i^ 

dJKi#;]d&i%'^«^.  -'viliti  (sii^  ^iiiiJil)  l>-r>t/Ya!tii  ion  pjt>v/  ibid//  Lnfi  (iifnbiiib 

oibbomHWiil  aiadr  eAte^to'ibd^Mllj^'AMdiidtb/itRru^teestii^ 
-dra|^iiniibtetftf{«f  Hifa  d$i^h«(itt>i;6Mi8criuredi«64ihiid  i»liMMntdi«niify, 
caoA^^fc  thfiirf«hitdiw/in 4Si^v<^atti&iig^tMijtwi£ai^  ^difiilirfiAw^f 
Jb«diHd'0iOiedltifk^ilSd<^'Ql^tftedMglM^ 
^fAiMaifcf(mfa<ftoQiiifoMbyi«^  lViilihd46tUMreaol84[Hp' 


jcMiKftlx.pfl.WBWaK, 


t« 


.>ific^*rVp«rt,(kf,Ui»sp9d(.4«  caiqWrMon,  an^  wtdi  power  t^'lte'nil 
I  .hii^bsBdt«accepto^|oFepu4iBt«,ber  faUjL'r'sselilcmrnt;  aiiJ  tjie  hus1^4 
\.  bn^'wg  accordingly  repoimced  (;kq"pEOYiaJon;il  d.iims  of  his  wife,  Biiil  (sd 
,-  her  fiOjier'B  trust^S'for  herJegalcloiviB;  [mil  ilii;  wire  haiiog  iTierekfltr 
,  rsTol^ed  the  postsoptiiil  i^otittct,  h  Joaatiu  inter  virum  et  usor«iii,  sol 
■    clainied  her  prwvisitms  uniler  bar  f^theiB  Irnst-Euttlfmeiit. — foanit,  tii  » 

com^itioo  betwixt  tV  hugbaQol'B  Creditors  cUiming  the  wife's  ]egi 
.    righim  and  the  ,wife  ineiptjng./oi;  the  Beparate  provision*  payaMe  ^  (rf 

«nd  her  chiliL:en,,(Bftfr  a  hiring' and  coosuhiition  ^riih  the  wiKile  Cotfrl.) 
,  Uut,  io  the  circuoBtBiioea  of  the  case,  t]jc  tniitual  daiina  of  the  b'^sUal 
,  wid  hi*  creditotis  an(J  Qf  the  ^'Je  .did  not  admit  of  any  adjuetineht  or.^di- 
,,  vtaioQ  of  the  lufii  betwixt  them  betc^  made  hy  the  Court,  and  th«  iofiii 

of  ,tbli  wife  was  preferred.    Macintg*h'*  Trustees  v.  Hamilton^t  Ci-JSi' 

■  t,ari  and  0Lhtr/i,7th  X>^Q,m%^\S5.  :;  \" ""'  ' 

T,.*-  -  ■  ■  ,  .  . '  ■•~r-  ■  A  huBband  haling  entered  into  ho  cop  tract  of  inarr I^e, 
."gnnitvd,  when  ^lr«nt,  as  the  sole  provision,  r  ressoaable  lifi'rciu  >lt*f<>- 

BU((>n,  'fur  lore,  fayosr  and  a^ectjon,'  t«  bis  wife,  in  caso  ~Ii.:  >hDuM  nr- 

Tive  him.,  fie  afterwards  granted  an  heritable  bond  i.i\-  v  '.he  aS|Bt 
....in  b^ovr  of  a.  third  pafty,  and  h«via^  beco,ij^^_i»Dkru|>i.  'he  tf^HV 
,,,  yrw  aold.  HeliU.  in  •  Bubse^uent  tnyfUfdepoTriding'',  thsi  - !  Jin^^^^ 
,  vtw.onerDu>a(i4trrevoc^I^  and  the  widow  e'ntihadtahBrlir^rL'iic.j^l^ 

A  husband,  in  bis  antenuptial  cOi^tfa^'a 


**l\%A 


fi'-k-" 


riage,  bovnd  hire 
lands,  to  the  rental ii  i 
immediately  on  hi-  li 
dlth^ri^hteofp:,!.. 
by  ike  heirs  of -er  :  il 
quent  to  the  huBhii^i  ^ 
two  terms  in  the  m  n. 
intimation  was  muli 
entitled  by  the  «<>]iIli 
Whitsunday  or  MiullT 
the  rent  was  post],,  lu 
wuinfeftia  182'^.  :.<,< 
heir,  on  2d  NovenJi  r 
he  would  accord)  I 
ensuing  tevm.     1        i 
*  the  half-year's  a:  III 
receipts  were 


1'  to  iriffft  his  wife  in  a  lifi^eent  of  ciirtaiA  1^ 

■  u  hich  fiiie  was'  ayiatit«tedas»igpep,'yvtlh  fntf 
l.'uth  to  possess  the  lahdf,  ^rar^t.leaB^,  aJiA  i 
.rejitrix.     This  provision  was  declared  i 
il  lit  uny  term  of  Whitsunday  br'Marttriinu"  j 
l*n  dr.'utli.  by  making-  payment  of  a  cerlpih  "anilnllf  M 
1-,  !n>^imijn;f  tba  first  jiayinent  at  flic  ^t'tenn'Sn 

■  (,r  tlio  ;iil^iili.,u  to  rL'deom.      The  wjduw  W&^ 
['iiL't   U)  iJJiiiciit  for  sm   moiitbs  after  the  tcrnjl 

1(1^  Biiliscijuctit  to  his  detilh  ;  and  the  ptt/i^Bj 
fur  six  months  after  the  isgai  lerBi.  rtg^J 
lier  hiislwod  baviijg  died  in  Decamber  l^-fefH 
f.i3,  intjmated  Tiis  intention  to  rcd^tti,  11)^10 
uike  payment  of  the  biUf-yeir"*  anntlrtf'^'fi 
(iiey,  w:us  4uly  paid,  a  rccoipt  was  gra^lod  fa| 
from  Wbits'unilBV  to  Mnrtiiirnos  IcLSl.'alia  «ftfc( 
■,idi  term  lijl  1K3R  :— Held,  from  the  iA^lfil 


)n|tajct,^fhjj,  llii'  "iduiv  iiiid  a  vestrd  ri^iit  to  the  rents  doi 
„^juj;idH'ji?f,3,,wiiidi  were  not  redeemed  by. the  infimatlon,  which" 


.1  that  the  ri^^ht  wai  not  destroyed  by  the  tS£l»' 
iroi-r.-iion  <,f  the  alimsnt.     LoA-harl  *.  /.r^rftfrs. 

CireUiDnnbn''M^Wlu*  — " 


AND  PRTftert^AL"  if Ail^ERS.  fl 

deed  of  settlement  three  jma^  iifter  tti  Ajte^  on  die  gfroimd  di«t  tfti»t»- 

straoientary  witnesses  had  neither  seen  the  Mmtef  stibtoibe^  aer  iwird 

',  him  acknowledge  his  inhseription,  while  afl  the  's^niittireii  to  tlw  4ied 

were  admitted  to  be  gentdfl^'  At  a  jury  trial  bdlh  wittteeBe«B«hW6>  Aal 

although  they  signed  in  presence  6f  eadb'  othcfr,  and  in  the  same  rt^m 

with  the  granter  and  others,  they  lieithA^r  SiwtAin  tiAscrihe,'  ndr  hMid 

'  him  acknowledge  his  sabscr^tion,  and^a  VerQict  wm  rietnmdd  feriM  de- 

,  ftnders. — ^Hel^  on  a  ikiption  'by  (he  pursuer  loir  a  new  trial  to  set  askia 

.  the  rerdict  as  cdntrary  to  ettdenc^,  ^  1  st^  That  the  tmcoHxifcorated  ' "" 


monr  of  the  instrumeiitary  witnesises  was  not;  of ' itsdf  suffident  to  destfoy 
^ ,  the  deed ;  and  thi^  the  rerdidt  Was  not  necessarily  contrary  to  eTidettbe» 
'as  the  jury  were  entitle<^  an^  bound  to  eonsideirtfie  mantter,  ke.  ni  wfafch 

'their  testimony  was  given/  ahd  the  mbtion  :^as  iuseordingly  reJRisAi  t 

i2d|)  That  although  the  instrumenJtal^  witnesies  ar^  competent  and  id- 
nissible  as  to  the  execution  of  a  dfied^  thdr  testiniony;  when  jised  fyr  tfav       i  <-  n  z^. 
Purpose  of  cutting  down  an  ek'  liuiie  fdrnial  writ,  i6  to  be  reoeiyed  with 
hitttion.     Cleland  r;  CUldhd  and  Othett,  ISth  Dee.  T838,  p.  |f35* ' 
tilsiniANCS,  Mahebte*    a  policy  of  insui^nee  was  effeirted  toryer  ^  ^t^sseTby    We.  17i. 
';  A.,  master  and  part-owner  thereof,  for  his  own  behbbf,'  aM  tBat  Of  fbe 
*'  otbff  co-owner,  B.    A.  scuttt'ed'theViasel;.    Specid  dfcumitaifdes  in 
Which  the  Court  held»  in  an  adtioii  at  th^  S6le  instance  of 'the  parfV^Wtter, 

2.9  to  recover  hia  share  un<W  the;tK)licy, ,  t]bat  nnd^i'  the  polfc}^  barratry 
IS  one  of  the  risks  underiaken'  by  the '  i^nrer>  afflTtbr  Which  he  was         *^^  ^^ 
^Jjpable-    Strong  v.  M<itUh.  ixih'j^th  iSS^f,  p.  i248:  '  ' 
filf?aTioir.    SeeBnt&U.    'Vtci'tS'.''''^  "'  '"   f"  ."•''  "  •^'■'  -  — '■' 

RjwiBict..  6^  Stat.  I  i^ict  S.i;^fi:'''ii^L^^  "'•• -^'-^ 

^, — —    See Je^nvnctaftW    Ko.  tV^'  '''''  ^^'  ^''"^^^  *''"  ''"  ^'^''"'^•» 
AuilENT:'-  Sfie'.Aif^^'iiha*irJ»t/-''m^  -^^  ^■''^•■''* 

nT^ABi  J'cbOMKN'T.     Se4i^*P^rtC    •Md^'llapf^'^^  /.-.:mi.;iu// 
^O.  t'W^p,  87^2/'    '  ^  '     ^*^^-^^-    "''^  .-.  i...|V...{   .i:,,   ;ii..T  j,,ii 

.    See  Wusbantt  fn^  'ft^eJ^'MMi/^  ^.J"  '''^'''  **^^^ 


C0TPK^ 

aip^.   No 

TOCA^LB 


No.94» 


cautioners  death,  against  his  represeniatites,  who  had  Ai^e  tui  110' title 
to  hia  estat^^b^twen  ^fim  intrpi^t^rf;.  /ISeri'W.  B^Mifir'dnd 
Oik^i,  6th  Maroh  1  ftjg,  p.  70^, -  j*  - '  •  f     /i     '.ZZ'.Z. 

'TiiS^*:^inB<i^  <kjairec^tnj0p\\rt  to' V^iriJ' party  ^  tiAKl^6i(lu- 

Bsury  interpohM^ts  auiShbnty  WUie  reference,  wd^^J^iftM  tA  Wle* 


«M 


£dl  oVI 


JfTRiSDicnoif  continued.  -^T  *o7L    .t^ut^^iJ^L  d98  *  jauT  Ti9l 

tbereafteo  niied  a  declarator  Bgi3ftlt»^I6  pMl^ti%pA  ha^e  \%Uwk 
that. lie  had  been  legally  and  effectoallyyfeo^tiaj  aftg  that  thcf  ww 
bound  to  take  him  on  his  triab^  a&f  j  iMdmdwtaldkdj^^o  adail  am  w 
minister  of  the  paiiah£S1W  piWarae^iM^^ 
ksaed  a  presentation  in  fairoar  of  B^  who  stated  himself  as  a  defendfr  in 
the  declarator.  A.  afterwards  broogAI  ^MaeotMrnS^  oparhidliteitf 
tained  inter&&BHrilfdioto$»>mdUbii%%.s^ 
£V1  .o(f    ^nwwddJffiibyttryltff dnfcAio^tefe  HwdflhrfRf  imaioteF  of  the  said  Awh 

•i9<«dd^Bitidiirt>ilWBb€rit  ttarorif  lAwwylihaitg^i^adttBgl  il*»iUix& 
\o4t|i^li\^i  pnftiiM»oft(the^iUegadiJc9iM>«i>iMAToar)oo««^^ 
^  ground  whateirer,  and  froi£]}i»4cfl(4b^<o\|iiMdBMtio#«Bi*i^^ 
<  as  minister  of  the  -ASdosKurd^Wil  ^jbniA  oifSaojBpMiAoaaitaMBnif 
The  Commission  of  the  GentthL(4&8emU|^^a9BoiAJCbv9»Hhjl9ryi< 
ferred  for  advice)  ordered  theii^  taS^neetlBtikfiritemliAMfe^  tiJPMi 
particular  day  specified,  .fTiiMkkb  tafeataaMiatdLgttfvfiSrtfi  oi4iailMs 
«  of  the  said  B.»  and  prociM  IheMwitkmdfti^^UayJAanft  1^^ 
having  thereafter  resolved  to  proceoA  wfth  B3^g  TgwHftaffony r^e  pwiiiiw 
-^<lJAlSlat^4nfar0<llen^  iHsfthnmat^MiiMii  offiiioied}iiBwfeUi^ittsd4»4ke 
<}ii]MlM^eh8fgeX3fediQ^fiii9Ad  JHiJac^idtobSQW^i^ixitd^  W 

•     i94tepi(wIthc^iwMnifii  itfrtks»  ]MAdk(inM4>ta8iDBM«.'kiMbtfi  itffo? 
Hfiitt  WiPM9Afj\»yimibt^  Md  liAind,didbbdBdttdybini|«i^^ 

i:gl&-4d(Dct]Re?tliof  kfliaMB-ig^ib^Jii  aJAMt^jMiinaifciMM imf 

,8j«fitt|0Tadthon^Mtiritf  fljpMrt^loiAioyttnit^siMaarfMlfi^ 
<t3«tfaiili49M|n(MMm  (.at^jTiaakll!L.  IMyjwifliigwifatBig  i»qgi^«>rr 
*n%ad  cie^lGaiflrtl  haicj]sn4diftiaprid)«|Mit  drfelantetdfete^  (fidt^SMMk 

-  i^titf  <hfc^MiMQpityibCltefiantM  iMwIdiMn^^iknos^Higoditll^^ 
sHjttei^nisMeBlnoii^jiMiMB  Afe^  iW»i^ 

T^nqMiitibidladl  reAriotai^Alfl^aBd  fidiivd4{BbWnt)^»aritpeodUli#ifctP^ 
Xtijw^qgydhrlfaef^elatitiaiidbdbip^hitein;^  sdl  oi  Iioibo3  ^d  ,ad  -ue? 
.'^mit  &Baw>vgfa%h^i#,>?dEh«t8tffrirty«i^ 

9i9fA«Mic(oiihididliBiiGiiitil^haa  ■btjoaUisdaiDiiilg^Hld  ^m^m^^ 
eT9lttlii«#(a  pinrbr  kialeMft^afa1atanUBb«arBi|r  the  deptniihimrf  rfdw^ 
•-^'^OW^fbtUa^d  .QibdibMtfiiDAsdtcoesajki^ialai^fieiibAi^^ 

^•'>3g:>  ifc.  \Ath  June  1839>  p.  lOAl  I  ^  tQ&8f  ^liuV.  Md  t^-f^^-  •▼ 
jDBi^  .<Me  SMimmmifJ^etbSlf.  .YMwAftiaH  gha  .ui9a<i<i  ,2a5TAa2J 

Causs.    See  Process.    No.  76.     .t  .oA    .iwiVI  seB    .mitiosJ 

j^o.33.        Trial.    Certain  issiM  hM6n&9^  ftwd,Viai<iMi«etfift  aa  abligstiw 

had  been  incurred,  upon  which  the  pSrvM  haAioBtaSMbSecMBSistaft* 
siitution  and  adjudication ;  BiSbi  Wtingdj^ritt^dUAxiAreiat  ttataUJW 
those  decre^iauviitedkdiBlGMme  ttf«|^«An  ai^falaBpBtomW  m^. 
while,  in  point  of  fact,  i«boHi  dalatuA^lbiattr  Lfttfl  thuJui§^Mk 
trial  directed,  ^  that  tHMoMfation  to  whioh  the  ieaue  Folatod  wai  sas  w 
« which  the  decrees  stateadii.dtt  isaaeai mqmjrtUenyiiMt  tJwMtt^"* 
«  on  which  these^Olftrastf wenri%dwit-aA  «a  nariBvninttiiviiiribii 
J ?i  ^.    -9i<d3acahtofdiS^%CMoqiil0unld>jiii*ns3^j^  a&  tli^ ^^creaiifi^ 

ai  ^MkBMM}w^(tfaibn  thmi^^ 

r^if^imk  tlidinbIteufttU,;9ttti*dtf(MfedeMri9cmtbM 

allowed.    Johnston  v.  Gray,  4il4ft  i^  i938|  p.  225.       . 


AND  nUiroiFJIO  JIXVVERS.  ii 

Jbbj  Tbial    See  Ejtperues,    No.  75.  .Vk^unUitoo  RolroKnisnt 

W3W  ^»ril  ^jdl  Site'UKIlflieaWvUaoiools  baa  ^'Is^^i  fl99<f  bairf  sii  3adt 
9»  mid  $imbA  €Bei(hMtQOf0hattm(ki  UkSji  tdbuii  eid  no  fnid  93L1I  oi  bnuod 
JMifMtrtftaa  $toaiiadMfM^Mri{l^j|brfq  NQr2aderiiiq  adi  )o  istainim 
flf  i9ba9)9b  £  8B  lIsefDid  bdieia  odw  (.fl  V)  loovjil  01  aoittitndaoiq  «  beuaac 
£AB«ftiliMdN6ie  JghiMiqeiyqi  I AbookJ  elnAWisl'^a  .A    .lolaifiloeb  adl . 

ifawirdi>  feMo  edi  ^o  f#»wmw  laiafflb^ir  dihfc<AfetfaiArfi»iyil»tdteW^^        Mb.  17a 
flQteqittweii<riifedibyawi<^jifai»dMere>«pd»       itetfsijUiilMebjttllich 

.aiiMiAi  iyitMi^|Ui9Dl>ejyyjBi1iiiiiiiiw4>ii>diwwliito^^^ 
-T9itibfl{ii>wi9ooCini7jiteii  dBdfi{iti6iiS9iI0Ul»4oaMfa«^  IdiTn^ffi^  of 
^ff9fla<Wtea^jMiAiUK^ol^(^4^affoilb      ^nars^Adw  Jbfluoiia  * 
%&iaMiteBQAmqa(nASM  iRro«l{p  fUtU^hiuKobl^  9dl  lo  istoinioi  u  ^ 
•^itilMMM|C«dft^Q8ee<3^i^tfn9d2foiM        ddt  lo  aoiaefoiflioO  sdT 
Jmshrte  ,&lkAifilfid6piiit0(toeaNit  46id}  fmsbio  (saivbA  70I  baiid) 

jEiSli(«iMlp  dd'PKALi^alfic^aBitiarjitfiiwMedi  66930iq  bna  ,.8  biaa  sdi  lo  » 
&Mifet8|  sdS^aoBiirtMi«fjff»M  dlinr  Aedooiq  o;(  bsvfoedi  i9jf)89i9d;r  ^niyad 
9d^^»4-b9iiik«bddi^tJNi(o£IBolr^^  No.  103. 

yd  iiiirittBidnfuiflMdbmi)^  haftQinqeaiisatAe^jiubiiilMli^ 

iiiiiift^dil4«oaKqe|ui4^)flttiiiM 

fla^kmamUnfs^ilkiia^^  Aiiaek)R<tt£llMit|M9t8, 

<io>  ^i^M  iGBrahn^ffinHwWf  ./TteOIM^B.)  l^«Atoq«|ilMitaitapct, 

JqmaiHf^  idcdMaoMUnsiniWk^BeslatoifeitfMBili^  a 

«no«Mid(  Jitegiiii^eoasISbpn^^  ]^aiQlflHiiadi^^iBDBtele4d»  Urtst- 
-badHBdr  i^  iilii^ditamiwatMftiyngfaril  of  JiWiMhiritiBUUa»MwPiTofctbe 
-oTi|iriitoi%il;UbiieataMi;(lflnMd^  immaink^lBtahkn  OmtMbUomne 

jear  he,  by  codicU  to  the  trvta»Mk^dmimmikdUMimdt^^ 
OB  IdidahNbnlAiiieiflaviiiKtti^MMa^  time. 

9dl.4aiSli^b&)a  GlMp§titi(nphea«initlM  fladglitaiGluBlIMaiflMiloliH^ 


-n't)»ocrAB9l^raiik6aqfBlt4tfin^  anMio.  bfii^aM<4^b^r. 

T.  Jafrey^  6IA  y«/y  1839,  p.  llffl^f  .q  tSESI  t»it»\.  Ai^l  .0^  «WA 
r.R6ATEKs,  Spbcial  AND  Rfi40iNiM^,  :\{gtoAi|lnaMMii  e|6>.  if  anil 
LfBOiTiM*    See  Trust*    'No.  5«     •BT  .oH     .tft$oo*t^  998    .aBUAD  ' 

noH^HJo  oa  -flJ»a«MhMirf,hwift  HBll;anaM  atoai  niaiigD    .^aiaT XS  4>% 

•'XoMteiaattiDgScfeiblfioiilfid  Horfl^  edit  doidw  aoq0  tbaiiaoai  aood  bad 
rlfikkfanl'nU  i£teiiViieAib«diBJ|b^(KiL  dbttia  ;  aolrB3ibu(ba  biia  aoiJcrrUa    - 
S 1 8  f  iodfliaAiia«A^#Ba  iiAleail^Qte  imiiarttiNbeitlteifitoTOdb  aaodl 
iJblMBQioiiAadl  JSifiJ  iSte^^AioMlab  ifodl^i  .(Taal  I0  Jaioq  ai  ^slidw 
lo  oiio  oaw  bo<aio<  ogaai  odi  doidw  o>  aoijajMoMMl  ;tadi  *  «b9jaaiih  laht    . 
2Mte79iid«BrfftftnriilN9n^3BieMBiiDaMiiax  tf Ikitffialata  easioab.adi  ibidw  ^    . 
2.ilntekBfr jfiJniBBiaina  A»  BatH^UhmB^rJUmnMIILaBadX  ibktw  ao  V  . 
434A»9iaAt^^d»iQadn*ovMfiKMiti^4te  .NaL  »|: 

»lAl4MilidUfaflhAIo63adiuill^pamifaf«^og  whai»at  wc<rite»  fma  ( pin  tdrti  in 
o  ^Jribkiai^yiiadriMteiw^ohpa^kia^^  ■fcnilmejia^Mflp^wiigM  to 
dTliiintflyrimiiMdkMlifim6«raitab»W^  dbi^diiMl^t 

sibaByiBi;^  grfrtfrow0ii^ax4.tedWA  airii^kaii^^ 

.  L.     •  «&^S  .q  «8£8I  .lOaQ.  #y  $if&^.  <f  fl«^>«49^*    ,«<^^a% 


ft  .sHaiflBfiaLieuaicnirfiBaaviA 

Loan  caiUmued.  .88.4oT4    .«otV>^  otM»^  998  *  .aoMASioVI 

nient  of  hie  adYMfeol^fawifc  ofofi^frriirtiW  ttA^Mk  dttwr  4hi  IniwiH 
whidi  had  accroed  thereon*    Circamstaaces  in  which  ^  Otmit,  beni^ 
of  opiniofi;|t'fiNi&  th^domftnrti  anicDom^iiByWh^AiMiktti 
of  parties  was,  that  the  policies  should  mere^h6mii|Q(eMB 
the  advance,— fonnd,  on  the  eqjtff^  o61!be  ftMOflitiinflhiiS' 
to  account  for  and  nOidb yfcfane^fciipfa^ftaiiuMn  Mirh 
tors.    Marqtiu  nf  QuMAMkn^  ZJiMW^afl^  »B  v.  JBwHidI  limamik^ 
Murance  Co.  lOthJuhf  1839,  p.  1214* 
No.  121.    Location.    Apany.#§B.(riAplo9dl^  sU^liAMithaiiM^ 

-n9M<Mlteii^m'>tM^BiD*itio»  dbahiaa^  Ailia#Awhpbtfi^lp|^i#init 
*flilM'ifo#iiilM[iwlP«f«ttirt^'tiiel^  ihaigpd|MMlftK>dflrirQnidHi»^dtaB<h0 
-9h^«ir  dwl  ^irtdoHaiion  iniih^lhftTiea&lelftlr^iMir 

edijMedofi«ttiib^tt&lpik  hfllifai  qa^iftmmiani  ^otebsi^iiliaitiliwH^wpd 
-fnQffMU9<>4djMab?9id8hMii^^jMB9af^  bsd  ad  nisiddw  daii^q 

No.  l&L  ,%ifmR  dOd<)^Ht<yviaojgte  M  lotfoddiw^dlh  hkbalntaAeSMbdiiWri 
d»ii#qJ9i4t^i!^A,;r6dB^iib]^'ftfia8ir^hli^Hit^^^  deiiBq  sdt  ol  ^niTisain 
^O&bl^'j'lik^i  SeerxAMU^I  MiwjlfSd^iai  x^dt  inodw  iTeniA^  esdaruq  10 
.SL'S I  .q  tCCB  1  \s}js\.  AiO I  ,AihVi  .y  ^M-to«tVrA\o  .0^  ,iio4H^ia.     ^astmls 
MAcbr.    See  Public  Officer.    NSd96ll    .tidoot^  998    .ei3iaaL  ssa^ 
Malicb.    See  2>amtf MLTINMdTiitooA.  992    .^o  KoiTKarKl  r^aiTBA^ 
Mandatabt*    See  ProceMs.    N0.T4o^    .%idoo^^  998    .^iHSflaHTflAS 

^  *HieA«:Mc«qtor^diMibqBiiwtfeUl8llM<^^ 

llfldgHpOTfairoftttaniB(<bil»»gAfaiiQ[aM^^ 

^99^91^^  I^^Mb.  l8ta,6|DLr  falA«^od3  i9q  01  )o  floisafoiinoQ  a  ^mioohdb 
XaAj2iaJi2fl-iiiiic00e«A)mHitf.  s*JBaBnfi&in9^afiin  on  hsd  odw  ^.A  ladt 
'iMS&KB^^Qdom^BtMoStfi&Mirfjionb.  ^idianoq89i  ^oe  *iinni  10  ,3bh 
K0.94.    9|!itiftfoiWi^wlby^ridat'S<^iypfei«ifa^  m 

noi^  Of^esawbay^-ff  "fc^^tf yrihlawiiarfrtafibes.afe4h8A<t^  twiiiifi  i|i^ 
^d'^flri^MAMw^a  fi<4iteito  ehblfr^emMBi  BJftBnffligpi  iwiBldte ABiMqg|abrt 
^oi^<i^til^yfin9p<lo9  tdeilnei<MStiib(nBd^  iiiniyiiiHafc  tIfetavA  no 
^off<f^«H^$^f34iybr]biRHiaddei«^^  fiMiwirriiyiT  .m^ttU 

h9i%  JNfMl/vt^AAsilS80l  jpdtiQS^  I0  aonsisoi  9di  te  mid  taoio^  ^'i 
?.TT  Qd^ttic^-tolhc^nWCH  NBo^];Z«\dMt^^     .a  no  ^felo* 
.06 [  .oVL    efgtfmi^  oS^R^AneMfittsi  bltedaS^nlyiid  anoeT9q  owT 


Xtefi^ii^P^^8^#i^y»<»«^^fl^^         tfiMd4>Ks  fl^ia  oi  bsaiiodl 
tWfeMfflHBBWitiflfcolfeiArii^^  leUtfaaQsouui  nwo  ad 

•nWfiq  *oiaaM  IsiafiCl  ^  T^d  bdlafir^  9d  ol  ^ahfi9d  Loa  «oiaoM  ^d  bsdrnt 
tVr^  4MLfi^ '  «||i>lM9)aMa£l>9«r«d8a^od^  \d^0diui>3  ni  nsHmd  » 

o^MdWcOlblmulK^  SfeivrSiNitf  iiodfoniMh  98odw)  t-matiaq  -istbo  adl 
-^ft  i«^^^tvt<n\^  ,Y  Vfcn'ihn\Bnft  JBriiMMfasd  Ni^  8&1I91  0$  boiiod  9ww  («9aiiJ 

See  Tfftor-iVbmt»al#,.sai4.45(e£81  wtuV  AiTS 

au  8d^  OBUo  Jddl  .«»)^  99d 


.S8I  .otC     d9fd|b^i|i^if|(MPtdltiMinqb^^ 

o<'v)^Xi(^«bw<n99,».fll<tMl  9dl  I0  aioJasbnam  )o  9boai  ed^  shcdaiii 
^TJtWf^Wfiihi  flfie>CT>§siiah  niH^aB^d  9ldail  haool  aow  Ti^oarKma 


ANDBRaiiraiHALXIUnST£R&  ftf* 

VuiSANCB.    See  PubKc  Police.    Ko.  88.  .bwnVlitoo  kaoJ. 

^jnidd  ^inuoO  edj  doidw  ni  BSoa6^afn0Dii3    ,tt09isdi  bsinooa  luiii  doiiiw 

^T^iwmi  nflfainf  it^d43|wi9fn  blaod^  s9hilo(i  sdl  ;tAiil  ,8fiw  asitiBq  lo 
birryvf  agw  .QStadfVwItifiMft  sdfdo  i^^ftpd  eHj  no  (banol — tBonarbs  sdt 
■tfoeate  »^/J>rtpyi^iteuB^^«dt|l^rtQi<4e^I^^  dblOa  baa  lol  irnnoaaa  ot 

.tlSI  .q  ,eC8I  ^W\.  JiOI  .oO  tiostottfft 
toooTvMi^iiUMnTwfi  Bn#(iW||ila  €lffba^iqiiD,^d%^\naq  A    .ftoiTAooJ    ^ISI  ^tl 
«Bini.^nBteid>»iiDiiiUml}^:tbfi^  No.  178. 

adtanflBflnitarafw^  fifimflinal 

<t«fiil^itg^:9PwidiMii0i^bMHfe  ^k^&kiShk  eobob  afaJMicii«9^f3rib«b9qien- 

9if4teitib€b')i>nbfnnAnbaiflM^i^  ji|dfitste^tifl,l^Qrirt|gWPl(Af  AM 
^a99iaiftf^dMwiAmid%iittisgi&ige^  aoiMieMiiir  Iwto  %»^de- 

-oitOMll^tlMt  toUufdtb  liUIKrtfait-  Mhtt^  ]Mirtai>i)fidtti0h8h0ilr«btfab. 
.bdie^ftetfl^^vdnKOTedstai^  hmtitmiftaa^  UlliM  Ifa^Iififft  j^fltiHicftsmrthe 
parish  wherein  he  had  hM£  fl|ii«tiMk^4MliB&^daM  biultMm^m- 

resenring  to  the  pariah  their  dgVlI  off  iefiftft^^^%idMt,Mykt4ML|y^ 
or  pariahea  against  whom  they  migUlliimi  lefjU^^Mtaogt  relMfrJKVrif^ 
aliment.    Heriton,  ^c.  ofKUtnorich  v.  Beithf  lOth  July  1839»  p.  1222. 
Pam  Judicis.    See  Process.    NM691^    .-wtsS^  oiWmSL  Sd8    .aaoAM 
Parties,  Intbntion  op.    See  Loan^S  Ndl  ITia^^nmaCi  998    .soijaM 
Partnership.    See  Process,    No^ZOll    .%i^oo«*\  998    .YHATAawAM 
ni  ttrtom^aoriTra  lo  liliiUMii  iiillfKd  iifmilafw  niiiMW  iiifdij  iiQin*  »***>  ^pyTfgh*^^    M.,MK. 
badtlfcvso^lMtta^Mbrrwit^  to 

b9^mith<nrii«i0nBTt^faaajU)t^rtM 

-boQl>tte4dMTMHai:  akMln93iJktipii'«>&h^iewjR£illm  n^pjviskilbclfter 
dedncting  a  commission  of  10  per  cent.ttrf  tl|B,6d8i  .!ill!riifB^^g||«ed 
thai  A,f  who  had  no  managerndftliBoEL's  .ksissfihtgallraid-JiotjJiiLaiij 
risk,  or  incur  any  responaibilQ^  .«9ficLHaa^Sn4iitaka9oiQD-9flH£f|l|r 

iu(tBg$fMkAs4oiitAmfgkfp^mst  fiefma^9^M,MdiAq  MoMsitiififitie^een 
on  jtemnddb  dkif tiMsspHnni;  tbsfjafaiNuiveirtlBJI,  )hitti;ert|f^iif l^i^lMon 
^uiigfUil.  fe^^fwmnl  «laqpictd)«a|idbhhi»lafataiMM^ 

lie  against  him  at  the  instance  of  Gbpfthf  MffifrsW&^ir^lJi^^  xi^oi 
solely  on  B.     VenabUS^^ooVL  JKiaditWMfard^xam^  77.C 

Two  persons  haying^}ftilrif§d  vsti%^Minsli9o  vmt^SK^    No.  ISO. 


joint  trade  as  pawnbrokM,loiMfbf  ActeBeia^toMftar^nliifPMIAAlt* 
Uiorised  to  sign  alIMndi$  bilkiteisffiGgprtito^toktj^^th^^fM 

his  own  namapeOliffiel  MiaW^'WadtoiiilAattodteMl^l^^ 

— cirdflMtantts  iMatt^ti&;i($ottef<n«,  th^ktiBiaAsm^kSkiSt^ 

scribed  by  Munro,  and  bearing  to  be  granted  by  *  Daniel  Monro,  pawn« 

*  broker  in  Edinboreh,'  thongBahe^edftcMSfe^Mkipt '  iftJMfV  ify^p* 

*  the  said  Daniel  MMmia^gwaat^ttiwiaMMifihn  Aftm  MihiiiVi^ft  cnmpiwy  ftpii 

the  other  partner,  (whose  <ldtoeiCon^thaIBwat8  ^»fufl$i9rll9>Vfti#6l 

time,)  were  bound  to  relitfM  OA  luhlwMB  ^etfc 

27th  June  l839ii^-*n5.«»U^nimoV^-'to)»T  998 

See  Stat.  1661,  c.8K  .qHljrbB  IdK 


<rttKMi*Mnd«iffiilM«l|^abmpb^^  ^  to 

indode  the  mode  of  mannfactore  of  the  MftlsjBtfMtiildtVARtf  ^^ 
according] J  was  foond  liable  b^96a*Winjiailafai!f<iogM&  UtlimaiffB>t<rof 
the  pariftf  ^bilfri»«giptipM)»t>»t»i»«  thi>ibttatn|ri!|g¥iWJwre 


Pa»nt.  Infringembnt  of,  continues.   .  .b^iritfltteo  bwaJ  ioo^ 

previously  known  with  matter  of  inrention,  waa^ftfeftMriilMli  \i iHiil. 

f^«qS^ff^ffdlMife3.1f«(;|pfOi  ad^  oi  bobahai  ^isd  ibdi  )o 
8tl«^^^4b(^.|l»i9l9til.8^flAlidiuiai  edr  mail  sidi^ura  uub 


F)fiil^i£<>Bi^tM!N^9'idNJui>3^^     B*iooq  ^ibirbni  .sasinud  that  o) 


ii^^oa  >9  dflhffll  ^rfl  ft!  mm  a|t^>)[a||c(llticliiidMl  6d*i|MBtairJhMUi.( 


£1  .0^ 


Na  96. 


*  and  for  the  security  of  the  comphuners  and  the  public  in  g/b— rflttiliitoM 

^  1839,  p.  727.  .TT6  .q  ,ee81  .Avl  Mil 

Ko.  88.         JS^ffiLiCimift)3pIde^9||§  M|Cri§|ff4Q^«iiB|Jmi| 4alBlhiUaiifllaft  ,<«mm« 
»^i^pm?/^ttKi^  W»\y7%hi<^  itoitafiH  fwi  Jlito  iwiijunfiiijiwiii 

*  certain  rules,  but  without  prejudice  to  the  Imilduieof  cotkMuBff^KJ^ 
«  bles,  or  other  o£5ces  belMd  tlMlW4lMMii^HiaM^ 

the  terms  of  his  feu-right,  he  imiryrHhilWrd  Imnriffii  miliny  a  ttaUsii 
to  a  place  for  slau^tering  his  di&l#lllsedte1liiAtflA  a^vJbfitiiMXWO^ 
Opinion.— That  a  alaujgrtft'4JMaBoVtw>itaiB>8ufa(»wiWM        w  nf 

P^iMH^^t^§ikl^i»^'^'^96»^iMk99i\dli9&M^^  saw  daidw  .ooi^qins^ 

oi^QM^iM^tM^^ 

,  A  reducftjon  of  the  proceeding  having  beeri-6Pi|i^i%..thiM*til'ft  i^rs* 

^^wa^,w«fAr^  aMPtwiiiilfifiidiii^ 

^d4to)Pdl^Mta'lfiidi»»ili?<^^  mliirychaiivmUllkt 

H.fi^iMK^<^a#Ute(lki^ 

'^^i^ciA^^'^^  ^^^  X^iiuodlfi^oi  a\l89Ji2M  aid  lo  doo  as  ^ffio  hiai  sdJ ' 

<>o  h^^i^^jUmi^ll^  UtoaptafficnniwhMihmtaU 

»  mR4^BiA>«ttife^^  iM4**^«AillMhi  €M«f4fl9^M  lM.,i8IMk^aii. 

.     bntions,  and  parUH^r^ 

tension  CommliKfe)^^  cdlWfttt»^^»l»btriilnltWiiAlli  liiaant,>M*1H  mMM 

*  of  tiie  heritors  of  the  pansh,  that  the  ordinary  ooUectiona  at  lljgllf  ill 

.m  .o;i      A  m^WiStamk4^  mtUb  ^rithtifamtim^  AilwAAitcd  ta  As  Mia- 


.e^  .ovi 


AND  agusapuA  Kaovfl^Rs.  ^ 

Poor  Laws  canHnued,  .l>)uitt)itoo  ,^o  T'^faMagjjifl^Kl  .TKjjiL*! 

^Wil^'ilf^jJmiwWiJ.MW  (noilaevfli  ^o  leilBtn  dim  nwonil  yfauoiyaiq 
FoorsRatbs.     The  laQ«l)«f  Hi(4f^  indte  |||i^^  No.  79. 

feued  out  by  a  charter  contaUr&%.MobUg«l9M)«lP^ll^li8Rr,.^t^^ 

.'  of  their  being  indoded  in  the  ngj^^lf  E4tiiibll^»^^g»J^Mlnft%i 
'  dens  exigible  from  the  inhabitants  .fllore^  S9^ j^-M^tj^  7 

c.  27,  the  royalty  was  exttfilie4ltt>  thwjiiite^Vii^^it^jbcL 
-  to  snch  burdens,  indnding  poor's  rat^&<iui^erQv#^m^§PJ)^l^d9? 

rish  of  South  Leith,  baflinAf'  a.niiAlsMofii  ^  '  ^ff§4ft^  the  hen- 

*  tors  thereof  should  *  remain  liable  to  the.i^f  ivMQb'  ^Bti^^  f  "1*  rUMv 

« parochial  burdenfli&9f.lMt  V'^iMki^'^si^ittl^m^i^m'il^^ 
)o  ddUd^ic&^aBa^fiba  Habili^jls^qaj^p^  ">»«>  ♦^  »hf>  puriftb  ftf  ffrft*^        ^9  ^pj 

^ivdMtik  l«yimiitotfffodjtl»  itmiie>litttiMf lQ!»i^)M^i9^^ 

(.S)  jy9nistetkB)ifsliillm.iQfrStetfl>dMlk>a^i^^ 

A»fiMiiltt€g»|fa^^^«idWtl%dii|M^^  0A^<i^4#H 

•  151*  i^*6.  1839,  p.  577.  .Ti'T  .q  A]{,ri  f 

Foundbyamajoid|Jol*ewlMJjjrf:%lW»<4^  Na09. 

^ocieamU',  ikknileMitliiiBltfiMiiMki^pftiyb^^EM  SMeWble^jftT^^^r^JD^tfift. 
t3fto^lMahfMsb^(«t4'$te(^^'j^                         vMMUH9i#MbMbtfae 
iji«rigi*ah«rvnw*jw*wthtiPdrtBliiiii  ^bebbilKMM/^CP  ^9m^^,^9i^#d  j^the 
'.l«wdl  fh«^,iiNili«0(fMrdiKi)  Mthft^i^lMlOrtuft  og;^bM|U 
-i«4i»lliiMkriliMb4>wa^b4lN^^               CWff^<^m^D%^ 
^-iMSS^qgbdfSSaoo  lo  ^niblii/<f  sHj  ot  soibapiq  ituodJrw  Jad  ^R'iltn  niBtieo  * 
];4iiBta(6UI-4S^afi(BbiHlrt^^              MMed  go3EBo  t^dito  to  ,bo\6  » 
01  oidfllo  e  ^niftey JBwiamt  h9HiidW<y«jw  ad  .id^h-nyl  s'ld  lo  armoJ  sdj 
Powsaeab^SdlObfi  ^kmiS^ddhs^^Bl^  M  ^^rrnejd^ncla  lol  sDufq  a  ot 
1o  ooooaoaiiJBSMMarWwAijSettiigiifcstfegiA^^  x:  imlT xoiv.iqO 

<  pre-emption,  which  was  fWi&fd^y  AflbA89dil(rit|#$#|it^«v^9^g^9Pj§i^ 
Y9ibaa9rfi«imrtiBlilfa«ridf0(lMtiboft^  J^t||$i^«Mfj^f)^  tq^mMfm 
9diibBfi  9flA>MvBMifd  teMi9tiiitoBbafaitiwlMlyrt»^  W  J4l9fim9)N%(ff d 

:9iAiM*rwf-M»«itplmaiaiid9iftiils^ 

r-MIUtAid#.'{jbBJI%ifM84i99d  ^niYjjd  ^nif>99ooiq  9dt  lo  noiforib'n  A 


.88  .o(l 


No.  la 

.1+  .o'/I 


-jNttiriiqiiSBiDB^byffoll4ift(p«Ml;,Mlt^ 

;»iidf  iWresvniiestaelvthn  kHridbtpioC-^^tr^ba^fnertf^iiyM 

ingAu|Sefl!P3nihp«tt  ^giihiutxsMb)^^ 

'    « the  said  office,  as  out  of  his  Majesty's  royaT  bounty  and  fa^Wffdjjmjph 

dUi«toyaii«i»dsinHbaiieoatflth<  fWCliililS94^$AB9M}9ffi|Vl^^ 

Jg<k6|ii>iribdQ^lBniija»fltoliiAl<t|Ti^       >t9ti<{/^nl%lmilfl^^ 

.att  ^lbttad,.b«^  ts4&i?«y»)i{!«i»  tfM!ltoOl^^ 

.HMMoaBSsimpa^^feifa^l^i^^  ..^,  ^. 

Hsitf»»t'ibHy.^tflSMiitoistfa^ihttJ<»trfiiRy#ftfl(l»  ffi«ff9iJHfliiY]oO  floreas) 

IdOBdSfittli  J«  anoiiwiloo  yisaibio  sdJ  judf  cdehsq  edi  lo  gnoingd  edJ  lo 

- HMM  edi  ol  botiA((aoBflfh  fll>«|iHiy{ii!riRMk  A0f«  ll»«^MM^imy^  ^      ^^^  ^^^ 


Pkescbiption  ccHiinued.  .SS  .o^    .<fotU»sW^K  seS     .Bssaoin 

wfao  WB8  then  dgmiaied  in  FnghtMll%BJttbri 


J0&.O71 


-e^tiMlai^^MalAAi^lMiiiSiS^  iddtonn  ^c^  <8fiw  os  ob  ot 


qrtMaMM«inMM»fiaoyi^  tfi  fi|Mtffc<ffc  fa  urifciw 

sriiw^lwtoAttihritiMriiitfiwnow^ 


creditora,  who  presented  tn£iiffiip0mifim^  Mfa^nHAi         

or  their  representativesy  to  consign  the  priiftl9)fi7t|Bb^i^ 

9dJBq|»e|Mfe>^AAg>wipi|l»v§3|lBt^  iK>aiAJ<{o  .9  miialm  sii^  nl 

Bion  -^mslm^-ifaa^  TibOirMmUmMvimaimmmaf^wM  f  phi  laJii 

no4etr^<ki€»kM0UidHii  1^^ 

having  done  so,  he  had  failed  m^*.<^e  MJu^maki^A  AhS  aaU.     (ad,) 

That  neither  the  &ct  of  there  beingOdaoitonlwiiii|^t  rf»  rwnj  jmh^ 

>duriiJfltthft#WBiteBifaMiWri  jioiMBffiiiiiign  m 

sdtMMtoldH'f^/niplftiik  lMltl»M»it)btf  jliiiiiiiiiBfnnffijtiillw 

ties  of  some  formed  no  bar  to  ih^f£ftf9icpft6A»* 

der,  S^.  Sth  March  1839,  p^nS^A    .*v^«^  osV&»i^  998    

cBMMMMi  s AB%^KiH<^MiMbo'lWifiAJL  edit  diiw  ^nm^ifaf I^ 
No.  4.      d^m9^¥k  iXk^amiA^lii^ait  arfowii^nLiiwittisa  nnwjyiiy  An 
fix  kBJ^Mtii^^tmtfUAB  ol^fiMtHia  lartyAd 


No.  ISL     4»m  adi  LaafttewTeAlxgliifai  tidOMMidfrifadBial 
,jji3«#>^«iir<l4n<ili»fiftif£i^  wiftsfiOid  mndtdk  fife 

No.  21.    ;ruMU(ji.|  m^  <ijMJJeobt  kmnj|Mleil  ifi|^*fifrir|HKfea>Hi^^ 

taiU»H 

—    See  Truiteei.    No.  22. 


^B<Aejiiw¥m^  thft  i«lfd;^qMM9Yff^«tftagi  ^diaftate  rtanhiyJMI  far 

J  J  uttfawMniillriitfrtitf  I 


AND  nusvopifi  KaurvERs. 

PiBQCttttu     See  AdfrnUaUhn.    No.  28*  .l»»fihif<»  woiTqiE3safl? 

Ill  rmiwi^  [hBiiiinflbiliiliiMii  iiiTlifitfffiriiifjiil  at  balbimob  asdi ibaw  odw 
M  yiiyad  fflii  ^fll^i%l|^ttil^lK^b<iq  JJdiwt^eMe-      No.  SO. 

MefljknsaiybWovBiiJbHnGloei^Wcatelf ^  plnrti^ilnBleKTe 

to  do  so  was,  by  another  intMalfa^^eiMlHgi^iA^M8^wft;  tHrt^^Vte- 

iii4bi#BBlkii  aG«[iMn«»  wiflKtlB  f^v^^  

flir(hirihiir.4lMfit^i4ftfllH|iitairegrtffawri^  ex^iiiiaK^irfnUlitfMo- 


.101  .oA 


WoifHdanimftiiiDle  #<»  m  wiwiill  qAiticniiafc  tiki  iMiiflitMin 

ffl«ldki^l;uin<tiMairife^  iMiHisdC^^eBtteff  tbe 

«lMlit]e»»ahe  llill»Sliiftd^eni9dlieUK1io>{l^  i«bh>- 


edUto  e^oMM  aikikiimii^eiii  ^ifciiliiiliiiiutqMi»fabiiiiii»»itJlirtud, 

iiiforf  eii»  flf  J^Mifabedik  tHfkUiiyiiFittt^'flUmBdi^^  Ko.  48. 

In  the  interim  B.  obtained  decmm't^i^'iimiqa^yiigiifm^ 
-^wyiadyrfcfc'iujilMlwtaaflMdabefaBtf^^     fa^MOMttAiiHiii^  note 

(^M)     Idob  Sdi  iBri^iliiqiiihiwfi  dJKb.'5it  bolifil  bsd  ed  ,o8  91T0I1  ^nivAii . 
«BMe^-3(MKn  JMDtuHjiWifrffflWoijflO^niacf  9i9xit  lo  ;t'j£:1  sdi  isdiisa  icdT 
4a-4aMa&fa  iaira^tiim>hiadi«  IpMtcbm^iiefoA  il^iiW^CfMilad^-wfielie     Vbw  67. 
o^  ^tadbofeDisMbi,  ^H&daiDMddlaf«JlBaBknp&^^ 
^Tsie^HiltiartjbaaoChrafttaMgElN^ 
jadjpipkkifawdririj^^afcanflwd^^    >bii|ikddi<lait  4<(^mg  «u«rt<*the 

-itifrfVftr^rjlfff^p^'**T^  >^<^ftfTW'^N|Ef^'**  oJ  T^if  on  bsmiol  &aio8  lo  «!9ft 

,^ See  Public  OJSeer.    NodfS^q  tli^^^i  ^^tolTi  4^18  .0^  ,t^Vi 

. One  set  of  Goac^ittFeafa>i4^«ll^^  No.  70. 

English  form,  with  the  LAtttoii^odbi@iM*^1iA^^  ■M^UW^ai 
«aniikidMiS.B  iAy*gBi«t"MHMmiliij)ilm^  JiidiliiNiMflNiCfl'fii  iMagMAk       ^  ^^ 
afcJMar«4fiiwm  rtfJioMaib  i><t»MH  B<saiRlbc^  »Mlimigi|iAMi|Nie  in 

Abtr^iiii  iidbitbdbyiiaAeirfhtoaMMnfgg  ealid toifcpti8>4tftaed  the  uiaiL     ^[  .oPi 
-01  ■iiewilJipjiisrfimedaiwyibiipMjfci  inf^JMiBPirf.  ifcolJttH,  for  wwuMttt    •!$  '^tl 


^»j>wta  BM|^4fre«««R^^  teliMyriiiffiii»TiLii>|rf<i^fcillfeie- 
poiadii^  iTao  adYiKid.    Sherman,^.  ^.  BiM(UkJ^^m^^2. 

•SS  .oM     .t5d)t4r<T  998     — l^ 


No.  72,       Procbss.     Circamstances  in  whidi  the  Court  aathorirtiiirthftA^^MH 


nsirSSj  Wf  ^Shd  iiuoO  sdi  tnoiisoHqqa  sdl  lo  9dn9qx9  sdi  lol  ae  llsw 
No.  76.        flt  lliod  589fAfN^^PffMI»j»tefflfi  i9tA9m  ifti»  4«|XwMr  HPgBg|iB^j)i|d, 
,UI$y9^1iuf  iP^^^Sra^^^  pr^lftmMlQMitMr  ligltAWiplltiilfiJiGymjfc^r 
.   alleged  breach  of  interdict,  praying,  the  a)q(Bk*^.^int«p|«e^ 
.001  .o;i    •9^i9yy>«4f9^W^ J9t§i^J)ill^pd;9^^  flMwtewif^  )fte  iaJimeJii. 

A;l^i4^nm8U^4if90fcKEp4(^j|f6^n^ 
incompetent  to  refer  to  the  interlocutors  in  thedeclaratociDQC^<il|89pa 

£ng[ 

.III  .oil      fiA 


la  vfti?»^'9i»  »r/W»tiioft4#^§«#l«jlWjbtJ^frt»Ij^^ 

,  tion  oTit  evidence,  so  as  to.^t^^(f!9tyy^lA{C<>AltAwM^i^ 

.    or  on  review  of  the  verdict,  the.poj^ipp^c^et.^iaH^HdejM  wtfhfttTnli 

.£2 1  .o;i     vfffl-flr^l^  |ft i\§>49sejrt»d^^|be  ^ai^OimikS^^^^  (^Wffttmi  and, 
ofV^mfh^f^^^^^  ^«  noignegena  a  nl     Job  edJ  laboo 


ment  otobligations  said  to  be  undertaken  thereby,  was  diamisaeAii^  Apt 
distinctly  setting  forth  the  ground  of  actiowoQJ^gy^ipgprioBfra&tf fitj  ^k 

Mi  o;^     di^teffol§3?»lB-9SA7^rfJ  flf  noi^iasb  adi  oJ  vld«»i§a  ^baiioH  . — • 

No.  97.      .-^^iTT^a  -^JH^f^Hby^K^ 


AND  »SJ»\nt>JlD  tlJifi¥£;RS. 


2bi^ 


.    well  as  for  the  expense  of  the  application,  the  Coujrt  heMJ  \M  pmer 


.5st  .OVI 


L« 


'rr 


*   c 


.OT  .oA 


K«.  loa 


■  nn  M.H  ^r^UiMQI^lsntotlwWql^^l^ifg^^^^o^yinfbi^k^ti        te<¥tt- 

, (.<.:)    -tnihijiyteri^ in«etmP dfttia<Ww^^a^'ki^of>''idF'«iB''^dDtt! W 
oiam^  iiiiitdtmrfmfe^e^ht^k9?^d^         —    i^— f^  ^ — •^. 

/n%«|«ieii^  li^J>il)$U04(^(A^  p««mft#itfil^^i^Bi£ -^r— - 

;iutMifMlt«H  i|(h4^Wb4ra[e^3^fa»lddMl^e9%fdfM^^  ^^llR^- 

■  ,1nn  hnf»  e90jteC«»^^^rtlP#1iy,  4^  ^m)ii'9i('S»«#diklj^rbVtit^'HAd 

oftbal«tah«}<«h^4A)MimQnftr^  fm^  HP^lMlSWH^t 

.    that  the  qnestion  in  the  sasp^klbiY'Wfc^dH^^f^^^ffil'^ 

.    copies  required  by  «K^«i&b^f»'Wdt  M^nbV^)^'' 

oiiwi(IPlttti^iAi»to»foih^#§Dmf^^yMi¥t^  «S^  a 

dltwlpi^e9d«)toibf)fl*vmi«t»%f>8^4fc9»nP«P^l^^ 

*JfiitoS4f  :tNU]lp«pt/ aha  dAdi^l^^Ayy  )^f  ^  e)«al&4aa%ti  sdCCton-lxnr 
under  the  act.     In  a  suspension  at  A.V^t^fiki^^  me^CAoH^ 


^<^  04ii9daia]aib  saw  <.  ^ 
.A£.^fltaA»'*OfcTl«S(if»400WO*^»«  1o  bcjJOiB  sdi  diidi  -^aiiisa  \UoaliBib 
^ ^ .  Found,  agreeably  to. the  decision  in  th^^-Sf^^tigklAlcSiF^^] 

^iCS6ICbtfcti;iM4af)r,Jlfti9tWK^^  ncfmni 


No.  105. 


No.  107. 


No.  111. 


No.  183. 
No.  185. 


.e.fi  .oil 


No.  131. 
VO  .oVl 


8  HainrxKxiAiiainxjEamA 


.OdI  jtK    BMMkMotMSHMftaiii •gBtrBd ytaqa  ibiifw  oi  aaoattmnmO    JUaaA 


Ko.  137. 


No.  142. 


aM.Jtt. 


.i»7i  .vr,/i 


N0.14& 


-.87  -ovr 


No.  154. 


Nal5«. 


of  sngpensioii,  was  inqpt.    (Sd,)  That  i  iiiitflfilil  l|iif8grf 

elder»  it  was  iiiTalid»  as  not  InTiiig^  been  oUdftku^tlUiRUft 


the  price.    B.  appealed,  bat  the  House  of  Lords  affirmed 

in  which,  as  well  as  in  the  judgment  of 
Daodtfindhi^wriote^iaoiHeqeii  smiiiilii 
6-faififl«iwlA)AwfriuBfl^^  .  .„  ..^^  ^^  _ 

io  UnidnedftiiapbMb  |Hi[iiisnliiMii«Miiill 
i)9U8^.  -       .    -  -  - 

1 


■jmi AiUiii tiiJiiafl Hi  HMUJns^ihMl  ijhwMMiihliiiMii  a  JMirfililiirt 


imianMr^MdUHbaR 
In  an  advocation,  besides  his  plea  of  res  jndicsta,  he  main 
poemiiCUifawtf  heJMiriidHniliiiiCtiMitfiierinwiiii  iiiiwaiiiiij     ' 
V:^#eiAlA^daBiMJftiliMrt:qmMI]fnH»nByiiH|iltieli 
sentatiTe  was  sisted, — ^held,  in  respect  of  his  iailore  to 
nnder  the  reference  i^mmi  sufficient  groiitf^^ifl  hi^ 
.  8oincttMhleofbeinerqMMBd»)4ieAMttilBJiAdam 


In  an  action  of  reductioiEqf  .^JtbnAdMliJWtiJbaj  uB  1 
estates,  on  the  gMwMbf  lisdh  Wgi||j,laU  ifaAiil  ftiil 
re  proprietors  thereof  throngh  a  sJl#ft^uM[f^afcM■y^^^it^r 
1  the  esUtes  mortis  canaitaoifoiataftJhiCTiJbshi  lOmiiiiliiwi  fciiiiy 

)dni*%iB^  MbtM  adjiiiiBiMitstfrJ 


ID 


frfiiwa.  Ufiw^iyiiiit  iii<iB<toi  phisng 


bdtel9'#«^flAriMd  ^IM^\ , 

ca^l^ppluKllli  incll^liaia^ 


Su 


Crediinpts^itAifmmm  MB»  pa  fcMji  x^t»«  saw  asaajiw  «Uas 


cordingly  si 


judgment,  in  the  name  of  the  defendsMilflK  oorid«Mb«ibHBsA-bir 

InfBl  IttUiOil  i«0l&  j»o3  8A^X«><M^ 


ANi£iQBXiii:;nNiizminrER& 


« 


No.  177. 


FkoGBSS.    CSmiiDfltancet  in  wbidh  a  party  hftTing  mutlM>iiif<uit*wtB    No.  ie& 
ii«itfiMi|trfTli  jjfct^iiiftliiiMOniWM  iii|«rith  Hillin 

Eaglith  wiSlf  and  the  npreMotiitiTeB  <S  a  deceased  ca^t^MtOf^^SBko' 

JUi4Q«iik2^^Q9HBU1lvodWMiiii^  altai»tf«11Q^4tt%i, 

-wi^fhai^dyfiOfBiili  tfldfiftrri^ft  iudT  («LC)     Jqaoi  e^w  ta(>idri*K]csUd  ^o 

oiaUy  eximiM4(«qt«ifiUta#L  4Mal3«^^ 
^lydiMi«f»nie#eit  bQ^HMN|  ^ft%akmfl».fdK<piAtor/«>  «/«^y^«89r 
yiiyn^j^^Aflt  bsniifRfi  ebiuJ  lo  szaoH  ads  iu6  .Li^kfiqt]^  .S     .soiiq  sdl 

mdi  *ie  jragnflh—eiBt^fl^  «»Ma6|ii4i0«  efapeMBiiaifiHl  (liUi iijiiM>«gthPttt 
aieriiifaiwiMi  lifiik  i»iliiiJ%Mi>  ^ivU wBjib^i^bmm^iymAitl^ lUm^mymn 

m  UtmmrilBM^^^pAdmibm^  OTfefeftleifc  deed-8^a»-    Mt^Jm. 

.mmutik^m(ywti^MmA6dmm^MMmM  ftPiHijbttadwl^wiiipfcefcftwMie 

ill ■pidliaiiiiliMiiiwiiiCiiiiiwiiiliiiii(i|iWili%t>Mr<qriB«»s^^ 

iitfiiilMn  iil¥iiiUiMffl«icfcliwiiwTiiilniiiiiii>  mwiW  ei<ft-'ffM*ffWf^' t^ tBW^**^ 
-i^b*  Ikfci  fifiii  jiwli  hiwiiiirnin  MMMmkwS  iHwiamnikmk  liifiiMlaiiiiiiiilii 

thi^  ilMiiiftBiiOBtyi  #7fiiiiiiJi  iwlaiiifi  She 
iiB>4iiirfftii»tri1to  ^ygAltheJfaHrtillnwiHng 

frifynfff^nffttnirrm  dd  ,£lii3ibii^  esi  lo  ssiq  eid  ^sbhU^d  ^aoiiaoofba  oh  ul 
■^■liiiiiioBf  lAJfaiiiKiiiiiiiii  «MlMiHMOu*^'i^'"i>i<'^  taiiiUilipAkm      No.  171K. 
>^  d|w»  jdilme  j^iafiinjf  umli^i  Q  HmrnVM  te  ft— ifc»inMi«gh»  ddlfceftfy 

^la^My  iiiiij  jfiBJ)^  ittD^efftU)-!^  Jfii^(^d]ioa  noqu  f^:jns'iVi!n  ed)  tjUiiu 
ortPiflftwg  UU^iilMfft  ^{((eMAq^i  >$f'i^4  iu  dl<(i>qirjni  oh 


i  8eeB<M«oWfai&LBiiia.^839oi:)3£i(>9'r  \o  aoii'ist  nn  nl 


.0^1  »oM 


ifleil  rwdeiiiaii«torfj»iTroiiwMil  'tiNniBfi^  edi  tnj  .^^hUo  oIbi 
>dfiM9iBrWfld)i/iBilL4Sio<0iiM)7&ufio  ieiJiiKn  i^l£jr'«»  ad)  b^^riaq 

aSloiiH^ntonivdM^it^tia  riiMbifcfia  eUakiifli^kaiimtht 

•dliHiMfc  uiifiiwM ilpliiiM^hidafaei wfcalaiiipi>W«tA4|^ 
4>t«nilfeMU^tfaaBaaEMlatetaMij  bfBffiA7yBgdMPt>fl>ltofB»yiiBwdg  ■widiiiioe 
nil  jMiiliiiUj  fcaflifweffiiii iiiii4i iiiiMhwiliyir|rifaiitililtodeiiitaf]yfcijte 


No.  78. 


in  chief  that  he  never  knew  dRMy4vfii§i  hwfc^JKIftni  »ifiiait  ed 
3o  IMM ■%MNiiidiijiBiiiilBiiftwiiTWMi|  Kotei^ ti>i*irflpippeaed  to  aak 
ay  k\ik^m*^mKlkmtmmh  tiwiMtiwi  il^aii  ndiii'i  i^(haiiibfaMMejilhwii^i»en 
ha^^f^r¥t^  raiBigii|ii»|w|iiai  Inhyi  lii  iir1firi>iwi|  feiriiitfifflldweitoa 
HMnd,fcniini|iid£  ghawiirBik|iBfci'jidi»liQW^  fJiUM  iMrf>i|)itartfte»ot 
edduhinW  ^Hiitff (Ua^lAUUlte  '^■■teiii  idiinrfiiiiSijiliB|ia 
teot,  aathe  witneae  waa  merely  d»tf  ai|  tfflji  e(wHf<iifl<|i§tUb»'t  J 


J^&I  ^M 


.d&l  ^;f 


a  Jedt  ctJdK — JieJaie  \[:gaihn<n 
3U64ehii9l9b  edJ  lo  smaa  edi  0c  ^oenraiitf  [  • 

li*U*by 
««QiiliM(irf  leaae  of  a  BnaMrfaeloryi "  the  CeMt  Jbnnd  ihM  JM  liapni 


No.  ISL 


98  .'e.aRTmiiBfKJctttmmsssayiJ^ 

-  Proof  ctmtinued.  '  -.^^sitUircn  jraoHiO  ousA 

sustained  by  the  opinion  of  persons  of  sldll  in  the  sannffiwiity°<0^#ib«, 
.ra)f(tri()qfib/il0fip^.,4<li(fr«|R|^  srit  toifr  .noiaiqO 

No.  .71.     "ffvmS^r^y^^  fdMttttiAlMii^^plA  vlmnnfr  <oiiip0# Ift^MMiMdei^ 

Robertson  JM  4&i£6<ib!£M^\j^s)K)VM«  dsS     -10  HTAaG  ,axa8sa4 

No.  7.         Proving  op  the  Tenor.    In  an  action  of  proTinr  the  tenorof  swiUof  a 

deceued  party  by  pretenM  kgAtee^l^^AMf^  tlilQtffti^MMMA 

a  party,  while  of  sound  and  disposing  mindjin  November  1832,  executed 

the  deed  in  question,  but4iAatl4  inSI|l»4il^Mairy-9M8,<lM%MMdl 

she  contifcOifedotOl  totf^^Offli  ifloOipWMlfe'i^  M&),  and  that  in  Vfhtnuf 

1833,  while  the  party  waSfchutfesa^HSdiil^  was  ae^n  in  hci  poww 

sion;  but  wais  not  found  in  her  iiSiNftitdH>^Stft«*^er  death,  was  a  leicfiat 

m  .o;i     ;tt)«tftt«iftitt(«r  caSbi  tSSiia^jMl  bM^^Slb^llUl;'^  pioufadduteddiJtot 

lo  irdMdbititb^broiflkl^  aotiMP  ^iMigfMOiiM^kpBU^ 

No.  157.    -tm^f^^upv^iu    .Jbinimofll  Mfv4etfH»ilm»iife\lb«#44<^s«ify^i||^ 

oi  «f«bKoib^aeni9dffi(ot%  ili«i1aiiftaAif4ii|flilwi|Afl%f«V^ti^ti^  imtil- 

-n(|ieMt  tec^dttMiKbbmrvM  fte^kfltt«irt(|i«#^^     MPMl^^ifMljrfeA 

-lawiAifai  tJriyHiwwit  »49}iiQi^i|?Mifciik-;i8il  iMIf8d9m  N6*pn^ 

No.  6&      «]LJUikLoOppilC»uni  ii«T|Jiiili^«ii(  l|INg(ni^tlte^ii^l)M^4ite|aHf«e- 

tained  in  the  Police-Office  of  EfiMir^i^Q&^ftiWJ^M^io^ttt^^ 

ceedings  at  the  instance  «8tte<lS6periillftiHiftt^ised  an  action  of  damtgw 

against  him  and  the  clerk  <ii^  a9  «»pfM«ltttS^  »rfl^  GMtifc«MmfMPP9- 

lice,  who,  by  sect.  18.  of  iP%eliS&  sliMiWqfa^  whith  almie  the  ufm 

quoad  them  was  laid,  may  ArsoMI  hf-iMf^mH^^  for  any  iLing  dune  cr 

*  ordered  by  them  in*  iHrHlk^  of-ltfyiiP-^Vigitrtiigli  the  amumum  ub* 

eluded  that  the  defenders  ifM  lidffle,  ^irfOl'Sl^lt^d  sefeially,  Uieie  am 

no  averments  in  the  libel  conndMigp  Oie  -m^rseSmoMMW^ 

the  alleged  illegal  proceedings.     Objection  te^tt»<^^^aM^ -^SiPHi 

alleged  <«^ol»^we$^^fi»t^4»  «bfwi««M^  fiM4«^lia¥^lfHlf  >«ft 

or  ordered'  by  the  Commissioners^ t«£if0ed-2^M^%^^tioiftt1M4ril 

9S  .oH     e-iswmii^tftfll.  i^'^lUlkomili'iMkhrfitiM^^  mJlSWi  p.  507.* 

Ko.  9a       ^f^^rli  mmt  fiflnHff  ^oA.^  i^i¥il%«iilf l^llftl«ilbl4  «irft^Wp^lifl«t »fili  d 

erij|#ni!A*4HB3«Mi^iKftmdj  iti  ltt9«ihMlb«c^{^Ml4]$)^iDl^MlMi^^  tfiWiyy 

Vm  A?<fi.ciM(piiitdrit£e4iliersffi|^  saiad<i>tCy^l*4fm«»-4^^ 

*}n}lMr«tt9>t(^MnPtilb  iMMM^IIwk^^tWf  t^^KlAltfdlffftit8^l»Nk^Mm<  B. 

the  amount,  which  was  dismissed^lik  braig  gyttiliijftpflrthuum  illiulum 
and  because,  after  making  payment  of  thiS^dnff  6A  •flMewauue  left  •!> 
inadequate  for  the  prc^n<Wchd^jf»^«^iM«^  i^ftac 
had  received  his  stipulated  anMUq^ym«lfVi^s|lQi!^%tesM^ 
duction  of  B.'s-^nAi&)siolQooifn|fi£  ^undlpiM^^nnMl^it 
through  fraud  and* fcfi^fi%nii^,f mbM^00ll%tldfli^iflf)8  apei  ly  i  iulilei 
and  refused  to  be  fulfilled ;  2d,  Gl^le(Men<MM9e«^ charai^e[,>aji 
breach  of  bargain,  andS»<i%ap«ilJ^ ^sft  ^6s6i  oaM^ftMtpM^I«l^ 
per  discharge  of  the  dutie^^foMiiclrA^^iMlSp^ifl^e.YqPbbi'e^ 

with  the  opinion  of  thetAAsdttld  JWH^  ihmimM^ 

sons  of  reduction  were  not  relevant,  ai9l^ih^ifoio<lt^kinfeMMSdiii»N  ^ 

missed.    Bruce  v.  GriiUf^th  .J«^6p1%3R%.  »k9^  yhoL  ot  timiH 

2,0,  144. <;frooM6ta«MMolri^f«ilftfa  Md^iCiiMl^^ftdiADf-cM 

to  the  Convention  of  RoVdl  Burght^^iA'^  #f»itt8nMi^»MWtfW 
^    cult)ani,  and  tliA  lAtf-salAP  ^M||^lMAli^«E«lha«M«fi»^^ 


AND;?]iHiM(nmi.MxrprrERs.  at 

JPdBLio  OpPiCBli  cofiltniTMl.  .S^vJWi^Ko•i  ^oofl4 

^fM«fi^KtiiiiMokftaUoh(9^  ,WMyandBrii>6<^>fi  Hbai  j^laamm  of 

Opinion,  That  the  Ck(lh»«tNfi)(j8»(o^)fli(ntfl>fi,.«<^  ^alt^ittparatif^. 

PuBsosBy  Death  of.    See  Af4»c«p^i[^ft{^»3Mik«A^         Ui4i  Ko^^t9^oSi 

« lo  Iliw  B  lo  lonet  9dj  ^niroiq  lo  noiioa  na  nl     .HOvraT  hut  ^o  o>n7oa*I         •V  .oVI 

AilAMlW^kXftP^H}  ;t&»9(4^^IIWMl<ta|lte9jS^  Bftnetsiq  7(f  ytidq  f)t)PS909b 

b9tiJ39Z9  ,£:tH  I  i9<ffn9vo/^  n'ttbnim  ^niaoqaib  bnn  i)nuoH  lo  alirfw  tX^"'^^  * 

ilAfftiil^ftvAMP(SiM^9*7i£Mfef^ir^«ilM^ni9mfiM4u^^  jtoite9rip  ni  Imb  9fi) 

^lauiila'l  fii  J&ilJ  bfiii  lrJ8W  4?prfcl^^f^'(>ll<  iftg9i<<rt  iINobdi<Hl4no3  eda 

■gj^Hoq  'igii  III  iiw;mw  KMfvSill^a%(«f}8^<Ui(IifiiW  '(linq  sdj  i^Iidw  ^F^^yl 

tfuay^l'H  a  giify  ,dlBah  T^l^fatltiS^ip^lfeB^?^ lod  ni  bnnol  ion  Hfiw  Jr/d  ,noi3 

Juiibibb^jiitflinliHnii  9An»l4  ^^'^^Ml  IGlflfiigiiSliTii  §i&io  'EhftiftetM^t     No.  135. 

the  Court  of  Session,  <  at  any  term  of  Whit8ai6lay(pif^S&irlinfrfBa\MlOBe- 
*  quent  to  th^d^tokM  pt^fm^Si^vAM  fike,  .talndgfiidlecflaqn<)i«U)otf^ 
3!o^t($!|^v4AeoPfiMc*I^Hic^)$tft«bob^  AiquHtArii^^pM'    .Vcl  .0)1 

A^^^m^d  9ir'^«^#^M«liinfMtit0abfifr9rti  frftiotffitefn^fittkfretUvp  to      / 

-ti^t^ifR^piliilfi^ciobiAMfa^itfnl^^  |tMM9mi%mi4  manigriii0or<2Qn-x.  .ed  .0^ 
-oi^Wltel<($9%)l^^^paobaiK9»,(trilASSlki  lo  93m0.9')ifn4  edi  nr  b9niiit 
CT^BfKiiblo  fmit'JB  na  b9^iSPft><^l?flgfl>h9qK0ei^lU  90fiflJ«ni  *dt  Ja  s^nibgoo 
JS9<%MlllilM^=MAmO  S^  JM9M«inq6B^«s  9b  >Ii9b  sdt  bni;  rnld  tsnis^ 
auhjft  gd)  wricilfc  rijidw8^rtn^<lfWJMa  J^ifife^Q^  lo  .81  .ioss  \<\  ,odvi  ,9oiI  • 
fu  8111  lb  *iuiill  luh  ii»l  *StelP^ftfltf*^d  Wfie  w  \Rm  ^brnl  acw  ra9di  bconp 
^iiuj  auuLiiiiiijJ!  yd}  d-^Sifli\ffiil''Kjh§nilb^*'ioVMSi<ii  modi  ^cf  l»9T9bio  • 
91UW  JiudJ  (j(Iui'5v»a  I)i8^9i4Pir0^<9^  t9lBfeM  iitSr  ai9bn9l9b  9dt  JcdJ  bsbub 
llW:«4«l»li|gftnm9^i9w^  eii^Q^dtA^aoo  Mil  odt  nr  ?ln9rniovA  on 
jytyQ9RI>—  Wft«75»f>«(8?5)§t  noiJooidO  .Eranibo9')0'ia  feolli  b'j^e'Ifl  sdf 
^S»BM9KIQii#e£^l'«lP!  9^j}fl&)»dMl8li»l#4fl<lftJX^w  ItlOoM.  b')^9lla 
di!^NDmrll^H<)iiS^%fJP7fW»iJLb9Ill^  odi  vd  M>9i9bioio 

■  -TOft -q  MV:^  i  IaM  Mi^ftffomlclstioil  ctCi^rliaiAoterfies,  .liitt^ifumers    No.  89. 
lo  )lMrittil^oi)^«littiiilt40^  <.Aot  harred  from  rha].>      .0(2  oA 

yiomm^  $g^dv4ifMM<kf^iiM^jmd^  ti  ^iiw>d^«w^Ib^£mithe 

jiiiuJijiiii  muJocjtftiCTlfcrftiyu  -j^ifel  Alfb9?8imgih aaw  doidw  ^JnnomB  edJ 
gBW  jM  BJiiflwjWg*  jtft  PvTwbdJ  lo  Jnem^q  ^nijfnm  i9ilB  ?9e0BO9d  bna 

*g  1  lu  iiuiijfl  nrfJIiaJ^^lfll^iiyftmyt^iAfeig  bgteluqiJe  aid  b9v  19097  bad 
toiiifljdo  g&w  ;tilMMF>9^Tiqibnuj$^  Ml»ifeo|M^i8alWNifi9»a*.H  lo  noiJoub 
eiwialul  i  f  I  luqo-Spfli^^iSwggtfmy^l^f v4t^n9Mil4f i-g^.bffB  [>ubi1  d^^cjo^df 
fetia  .lUiJHimfo  lM99l§iK3i^M6n9'Mpeit7fO  ^bS  ;  b9lldiul  9d  0}  b9^nl9'i  bns 
-9ilf «imff^im/)4lMo  Silft  l&|n^liMqfiJM0«26bnfi  ,nia^^*rBd  lo  dossid 
^iMyAnPY..9|gM(<^t«^{^irioiiMo-l£%9i}ijb  9d}  lo  e7;}ifid3'»ib  79q 
•SAHI^^atSm'^^ifimUmib  J^/^^^f^  hSitbekOi^di  lo  noiniqo  odt  dliw 
.•»Hr'^+gnib8WbanB*rffc)ifJiI<^l36iB  ,tnB?9l9T  Jon  9i9w  nGitoDb9i  lo  anoa 
Remit  to  Joby  RqM^  x^MGCVq^^*  A^?fc>*ly<'^  .7  ^oM-^a    .bdaaroi 

^Brf^VM^i^hBSJmnRlfllMifr  nJ^Ai^Ttdxiua  [evoH  lo  no{tn97no3  9d)  0} 
ittlilKfceVyWigfeftgedl&Plitj^  H^Sfisa^fiAl  baa  .mjiqliity 


^>i 


UKA 


H*.  Tt.     BBmrncrATiair,    A  toMor 

>friOTiiyiiiilH>il]<b<M|it»^i<i^ 

#'j -    .  .  ^ 

•  jii 

.i'4^:lMiifMcidf3f;ft(MSJ'f«niiw  ixui  eb^iinoi  taw  noUnJwiptiwU 
Raparation.'  «e«^l^  nart  flMiH  *»tittiHi  ,«^(%MO  Im»  nmMoA 
See  Public  Qffiee^^^  MdL  M|>itoffisMO  aeB    .savnvna 

.<(i  .;/«       I<fli«ri<i»m|  T<iii/4fc^qByil»^t<?niti|gftU0p  lol^hqciiq  sdT     

,Ciri<M7  iirinif  A  i4iito«n4r74^tiJ  HdttuirfJi  X<^  rijod  bMtdMoq  biM  v^o^nti  nil 

BM»NAHPidini»  talAci^ifmiftr*  4MuiMMiilo<iNMUiNttEiftq  bus  nhi^ 
Rnirlnro  09mro.V»Sei»(Pi>MMii&  Jf>N6«^l>ll<i*t  w^  cKHui^aviioo  viii  aW« 

Ke.  aa       BmMtatti  >  i  0inliiwtltfkiieg  iai*>»iiili  <i»tftnMil<Miy  »m<i  itM  ■  ain<*»uf 
RsTOCATiON.    See  Stamp.    No.  147.  «eO^  .9  Sm'^  -^ 

»iIbegMHt»iit^^^rfHh)tl<»wd(rt4''^  tiili>aiii<iinwi>ii 

t  in  1 889^)  ebiitiiiiM^toipDi^Mei  4ipi]||d'4HPUi#imrll^  mMmIiHMM 
lm%HMte1ld«U'1MfeBJel^•«i^^  iavlttttfiyte^  iiMHIi>iliiilliin4ini 

>«w^dn^  win  iieiiniiMvlitiBr^i4ieM;f^^ 

RoadMonbt.    SeePifMiaiMMiiA.  4iii»^Rkeed    oboe/ J  a«An'^ 

Salaat,  Rbduction  oiL  .(^fibe 


Mats. 


^-:i 


Sale.    See  Pr0-0iMtiMi*o>No/4B^uW/l  -ti>WV  »•?) 
Wheretft  nli  of 


by  an  action  rakwd 
tees  and  thdr  dfidratf, 


*-:f  »«;< 


turns  oMtt'€<|Q^ll^oMDdy  iitftlnhiiffiii^li 
iciaries»  was  not  tUMb^ /or  JWi\llik 
tated  from  porchasmg  tiieJHbott 

iir.b>4i     .«^ASA<$ 


Xa*SaL 


r 


AND  iailWM>Mi8IT»US.  «( 

.  >  a8c»t-b>t4^J^lii»|itiiitiirniig1»iaiaw#rt  id'iw^MlMon 

the  ■eqaettnftion  was  rtetUed,  wai  waiTantgMDtedM^tii#rib4vKtgii#r. 
Loihian  and  OAergy  l|CiAMkr4«ttttMMto  l08tiiNttJtt3«<t'i i a» auU 
SBEYiTUinB.    See  CStMRfnof»i)^M  Ji^  5dt  >  »iv^>  '^V.un'^Y  om^<    


ji  i«  jaK^— — 


The  proprietor  oit;»l4Q»<pm^ieeHBitot<itevin>  piipehieeil  13a.  66. 
the  senrieoti  and  poeaeiied  both  by  unliittM  ti^UlS^»R«[ia-ly  thif >y  ym»t 
and  thereafter  disponed  them  lo  ^llffiMht  |iiiimii^^Aoi46muiani^i]«kJi 
parts  and  pedto»iS^buW.^>Wat>.iKi  eaffees-  jgwatorf  #wr^tnde,i  1 1  ihaHj 
when  the  oonTejance  was  rectitt><  that  fMvA«eiHbe»liof  .invistftQralqHiiR 
aetsion  of  a  right  of  serritodd'hyttbe  plwpbateP^.thejdQmmlit^hisanChat^ 
.  MdprtfleMiiKNsi^waaiipt/iQeleffaetitotei^  .nr.  ^Vi 

ihe  not.beiogjfiiifitkd  lo  (ounA  Qnthepesdsonioa^of  faieia<iitmr»y«iMni(ilo- 
prietor  of  It^  IMM^tUip' Ji^ 

r-  tlM96M.  .^to^tkt'ei^^.aiki^'biaKh^tb'sWmMei^  tf4be 

t.ilwiiteee»«wjh»  i()i|a  tignedfa»inMMMie»^  ^  i«teatii]g>4o^ldb0inMBu^  mMbe 

,'^tim  |i|iMte4Vi\C)lltriheiMMidQg''4^^       gfaileiiaBm^'tecp^ 
.  tbe  MUitifejrTfpsttriW.i^  lttr-?by<tbe4ieed»^aaid^  nsojiwiiags.  ■  Or  these       ^f  ^h 
•deeds  aiidjdoewiim|r/riaiJrio6|fatiA(te4b«lioiiii» 
the  delevot  vgMlHieb  igWBMi  tofeWr  tonhatidW.  AffiurBoi#l<fthh4iaaiiwliiof 
..ter  1^  elailiis.ttlMoh-.M^IIieiiebjr'prfgQdso^ 
« cffeel  of  the  lrl»t-j(leMa9«imdbeib'bAfsii^.8igftwd^t^^ 
sViee.    I»  defanee^.  UaOMiIefalMOft  iirftt  |ibidad«H^liibld0tbatish0««a9«si- 
tilkd  lo  redtttta  |he^deeda>t>i4ite.*»pwd!iy  homiliyatiiinjabgtithaiiller 
aUegation»  ifaaiehe  'mgmA  thtT/iMtyittV  >4gc>,  ittrliMtifefiriMMfcisf  itytnaaw  ii 
'  iof  her  l^B(<^sjgiii|,if»f  IttnrhilidbMMlVaflhmi/aiidii^^ 
:  jBotentitlahei;ftt>^a;jtid8aieatkMUiiwktlai^^  f  ha  nasitn 

rnisl^  ha.tecuned4a  iimuki0y  iawjM  to.^aemiao  Jfchg-yiaatiaftiofchdaio- 
legation.  Mac^tftg9i  Y<.i|M%ir^Mif<^  «>iU<ee^\)idl'  J£»a&4^d^!p^ A7. 
Skilled  Laboua.    SeeJUdMM-  .ltikif\k2i^W^^u'^\  r^r^    ,':a.'  .h"  ha^}^ 

Spbcial  Powsrs*    See  Ouro^or  Bow,    No.  12. 

' —    See  Tutor  JVbinffilM9«a/tio*i4n^vY.%>>\  t' v  »or^     .3.i>./^ 


■V*M«4i 


Srse  Stccbssimis,  Sau  ov.    Held  thsl4ieyeiaHal^»a<f3Qfl^BiBill^     Me.  184. 
Ihesaleof  the  oontaagent  rsMbieiAryUMaBsafti ei«te  m^/mtrn^ ktmmt^t 
email,  Bimillli  nil  illsMiliiiiiili  rfiHwadintoriifii  tfanMiAmiiaiiiSMaiMr^ 
aArd akgal gmad of  radaWo*^  JtfuHM|p«'^.Ai*^r^^ 

VOL.  XIT*  4  K 


^1   .u/ 


Stamp.    See  Writ.    No.  Jt5  .oZ    .ynrtojuwo'^  »98:    .8£  .o  ,GMbl  .Tii^ 

No.  147.     -• A.  executed  a  dispoeiiiofdiif  aMjjttg^iwfcBt|Bm  ATQiit^^B^Ji^ 

power  to  revoke.  He  «ft«if^jhiBM  eiMwitod^%«MiilMsjiispo«tk»  in  fiwwr 
ofCy  his  niece.  Thereafter  heBreuMked^'tfe^  awfendL^yaed  and  qd  tht 
fi^lowing  day  subibriliM  a  .t'^dtUarikkso^  cari^catM  Jbefttt  jmtik^nirJa 
which  he  stated  thii)he(h£L  beeiknidn6id|»sidntri]^.ialB]b  tad  ilifeiaioo, 

^^tc]^^eisdt#ttoJdetdl4»filiW<{)i;9odhiiig/dm  AndJi^aecdidioglt^  iki:tU4s- 

V^reto^OitMilf'tn^ujrill  ly  Di^iiip^filwft^il}-kH^')4^ri^  ii 

tion.  The  defender,  C.,  in  addition  to  parole  te8tiaui^»(|^ate^'lfa&.de- 
claration  to  maintaiB^hen^asey^wlilshiS^  Ql^^t#t:fo»asfifcrj»fibl?itiiflip^ 
is  terms  of  kw. — Usld^'^  aMHifaBBa»ptiftnt|  let,  That  th»  dacknifjon 
rec[ua^  i/deed«in^V  M^^Titotit%M9']^^9x)dA^ 
hemg  enforced,  hnt  rattreij^bs  co&ileitt  eafaien^ 
er's:  tblndv4nd  ibt^iM/pimte^wiaa^i^^ 

'u  4^'^i  tJm1^»Mi^^tkiduni^  ^39,  p.  1 106. 


'•J 


Statute.    ^te^EntaU.   SNo>Q4..VnU  ijo<^     .i-8J  .d  .111  .wr)  cZ- — 
Statute,  1573,  a  55.    See  jBtvo^cv.U  N^42^ 


Ko.  1 15.       1661,  ei  S4i^A  aampii&yhaiHng^^^t^l^  a»ha^».eBiMpntf4if 

a  cash-credit,  a  b66djrfid  diapbBitfAihaii<secttr|ty,  wherehy,  in  tddilion  ti 
the  obligations  •bd  thi^  cottipBDJ^hndihe  iSdiV       ~ 
estates,  in  whi^'6ne^thaw>p«ifine0^wa£bln( 
▼eyed  to  the  bank^  t'aiuKwithtnXft'cyeMttiftet  w»  SMiaif 
8econd«K«bd*kad  diipcKilMid.inssee^iri|i3r(faa93Q^  iftiditfidn- 

tion  of  an  advance  by  the  bank^  «rb0i^th»^dQ«dBQii4iflif|iM^^ 
vol  .ov:      r  -J itf Jitiw(TtoPMidf?pMit»l8r3^anY^Brf  HttinnMiiefMdB  ^.IteiMafe  buitos- 

'>  i^4)l^t^wiis^a]idiiatGtR«Qbmi^ 

I   iiiiyoiHtfiof  tket^hideiGaBi^  l>>nThfrig4^cac|eMlit«i;)w9ifl»Ji^l^i«j^ 

iif>f  tOatOM^  'llle^-MiflteJ{tape0t9bo£>Afoidm^  in 

'  lla^iMiby 'khii^ tt0^>aeinpany/^ .^'3^ 

'^nbf  ifabpott)  4Htki»4  7eir/ jA^(hid.ii8i^  «laIil4LiB«l  im4iuaf»dcrtbe 

-nitie«kii«4  tkei)injadioB.ii£^ifaBit,i«^t»ff]^ 

-floiMutilMi|ceil^4«allji  UBHififtddii|^i^^  qWBIirfthe 

l^iuii^dMidi^araditeva^ia^  a^illpltbe 

^iii3coittpnA3t^««i^«iki4nlvedbjitfaedtoiA 

'^'df ii i>| kil  III iirtiii  fill ftliUfciiriiiiiiiiriiliiiijilliiiiiJijjii^^^^^^ 

i'^  1  •  ^  [jli^iiii^'f  ii{itJ|€^ii)ntiot  th^  jPTJfllt  MiM 

'''^^tood^tindidispkitMatiilDaanB^  4.-<WP<)iiMiiilgl4Pin>»litoii  ^ 

i'Ufeifaitd  to  lie  li^iaiidt<^^cra£li  tQithf9uiqin|Mi9J9iiidfii:^i3^^ 

>  Vllie.'eU^iice^tte  «:^paaji«luk^vtl«Ate0l^)M»)VAAd^  tbe 

cash-credit  having  been  operated  upon  snbsequenUy  tdOIhe  Jlf^^  ^ 

partner,  in  the  samti<tiaBa&r  aadinArdto  8ifbl0  Jinn»itf  kpiuBiittidtbe 

^    account.  beihg>kbpt  .by  <tba\ba>ik^^  wOtinaoHH  «tQiHtlfcLihhihilliHi»^' 

ing  against  the  com^y.qiC  thea-datoul^Ultoi|ifaHeitede^iiiiiifldiP' 

gushed  by  subsequent  payments  4l*de  J)$thQ)ii^i9i||  p«viontmdiO(^ 

not  be  again  reared  up inStboa^uenaaJif  fttw^draftfen^g  it  to  a  gntJbnr 

amount.    Opinion  of  majority  ofi}vdMie  Gowttlbtibif  this  MMt  Am^ 

held  in  trust  for  the  company,  the  c^nitfyaogftj^ySft^biBpBOlBfekwPWtM 

not  hwte'  bM&  stenkV^st^b^  statuta.^ififii^afia'^ jthnib  the  frwtwif 

hitent.    CAm^i^.  .v^(^dK»M^I7^AeJ%i^3a«p-^ 

1681,  c  5.    Sit  Statrmmia^btn^  HJ^n^XM^y.OAQiJfiil  /fliVRJ^ 

.     ,.         1685,  c  22.    Se^BnUtiL    Noi;53*>/i     .^i**.^  ^o*t^\  otii;    .»<o»ihj«^ 

^  •'>'^      /^iLiLiii f69e!)  dj «jfi:(iee  &fitiii^riiSimtf«i/iiNo.)i|8«no£afniir^ 


ANI>  BHIIN(i;iRA>L  XRIATPTTERS,  ^. 

Stat.  1695»  c.  38.    See  Commonhf,    No.  5S*.o/!     M-x'W  j><    .*fKAT<i 

ntitia^shttU  oiit  ittiii     Ui  .inouaj-fleB^WItfgi;  nNd^lali  .-  jv...  to  ^iin<*j  ni 
ling-ill  tfiij  'iy  bjfc.ti<  litii  to  Qaii-jjgqe  JPialc^kK.  -j^^Sb*  ;.'•;  .U':iu'i,v,  ]:/  h\ 

-= 55  Geo.  III.  c.  184.     See  ^ri*..nNo>^    \'^:a:V  vt»<     .i^i  >T/.7<t 


oifl  ,'tiu  ^ukli  »iiii\iiiit\  li,'f.i!  n^iMii  'uBefefui/lflMplUvi  Nilj  60*."  v•l^.^>  w*  '»dj 

e  y^Uik9n^  -eotapahj^T^bttih'kdppdiiisrluBut^tort^  |Hnq»«ter}&>|MMafliiwi  of 
-rnrttdJ0iaitgilafidi)^^eirJttao]Mf^M^i)t^  fii%»df  ^teMiflttbd^iU^aiid 

loo-M^mvbydw  %#n«K:iw  «bioAlBi^'of /vaslf^aDd^^  p^inMd^lMu^^hat 
oilt  «it>«lialLiiot  WUi/fikl^lat  tUloMcibQbiii^yTte^inakttitMii  tflmfiMfkiQtf nse 

^nat{<i4aiijrt9iii9h  Jkoiliihtf^iM^^  «!;  a^pl(MtfliRdulMfet1iMKfia6af»rd8 

oH  1 4<ii#iniF  tJtetirflOtrywAy  4b  <i>y  iiuliiriyiiitottB>^yilit«ii^^ 
e^it  ii«i;it  ^  tlm>ly#tKk-ror^biiifdetittilir^ 

i^r^MM  te4'l(Wliosei^Ml1IM|itiftaoiite:fe6d'dbUia^ 

ixi^  8iMiMl>ti^)nA'M^«Vttrife  «4fitbw  fl&Mtpmr  off  granniyiJiM»mplt)flAlltled 

iidxhim\,mA^  VidU-^^^:'  ^SteiihroriiVAi  iliftr]if)§crMx  .^(ii  -u  ^lentifiq 
^  .iw  U'tm  ftiil  fJbuvxtfiaA^'TitK  bliitetttoiBt^  8toi£!MrikH  HoA  &^d  ion 


Summons.    See  Prdc^w.    NotJ3«>'/)     .^<||^J^':\  j-r^     s.i;>,f>yi 

SammonsBdf.t^aekioiiUiiiMitelitii  9i»tiiiied>  w^fficknt,      No.  69. 

*    where  raised  withOMn<»ifteiite9ol^4^M»d^/lBiia)c^  wd  ranf.lnding 

4  n2 


.<'.**    1)/? 


Summons  continued.  \i%wii\\9i(yy'cQfAii 

ifffmi\tfi\m^ihi^Mk^  riiefddbtaJ93iid|Mv«BrtaAi41lll^  iiiHwit  iwiilnl 

Feb,  1839,  p.611.»^*-f  -q  ♦^^>^/  .'j*A  lUf-  8v)>^««^'A  •▼  ytV^mvA  \nvA 
S€#liWldiiikN^iV4£MdL;o  tlM^)Ji^HMbpltWBlI  IML.  l^n^fiie  'io  noiieiaam 

-M(i%iyMf4>:liN'tifeM  of -ikMT'tottlnngfmjjaNGl  ihatHy^iapftiiiiililiiiiBnf 
(lite  ^pAtiatftfP^i^to«8giii»;>iai^^  iMiir  bfdidej  wtt^mmi^MM 

^b0'piKipi«k«^  llM^iilllilt  btt  9^  toaibteiiliyiivilU  dmjrifJuiiiWPJaiqpw- 

ment  of  relirf btiW^  "^^  i  -^'^^  rt><'  .«v«A\i)H '1^^  i'fuiVsb\i  ./  •«>«\i'\i>'0 
r  >:i^jQtlMl^,'Wfahfttiot<«  oiiwgibr  iidibiiMity«iitedaBdaBrti»ili)  tl»4b- 
ipdtukii^  Siift^t^fcuualb )  wid^hk  faeiw^Jiiii  ■M^iiw  A  wliiiiMM'um  "^JkaUt^ 
^ti^th^  4]itm^i^  iiidomtliMltidliiab  efliB^hiii««Mni{?  dAtUrd|f*4ft- 
•^M^'V^  JS(«^i^^4^0WJr8l&  3Mii(a&hl6^  f&lJ9861  Ji:ib  hau  .tuL'* 
vnu  u  Aini  iftT  M.iJT  ,ti«v^(-(S<wt8WirtigJ.'  >'Jlidi>lfiSai9J'ji> »({ (I^ij-tidTi: 9ii « 

See  Procets.    NcHtW^q  ,<!K8l  .^;\  Ai«f  .t^  ,noi*tii^ 

it.'fi.if  .iiil  -K.'it.  i.  ifinti  ><ni  <i1  (.^fiiiiaa  h J?  Jmn  ^aJ  Wiit4,QBiuiy Mb i ^nm j  . 
hrriimiii  .t  AW9  'LiilBiijon(Mlii!(^»Si6lAfl|Rletiiit  MoaUTSaoadeaoafi  kid  hm 
■tUtetini  h<iy|>ifa><|»,a  S6ll'lAQmb«et.^tiNKK:^0d»btjq£nf  £kI  o;r  io  iissoqmi ' 
•  lie-  i  .■.'  "'.  jii    •     'v  *  "'  '''.''f  ii'  loii'Kiu^  iiif)  f»naod  \9iuJul  adi  lol  tf  • 
Ko.  U 1.     TATi^tsfit'    III'  «QfiiiliiiMgf  ik^deiBIxif  efatiia^.asedtMBiii^lw  nJaMhiiin  ihiii 

fi  >«<MioeM«l0B  (6f  ofae^d  iMMhyito.aett«gi;t)o|iiifcjiMu  nfwtei*yfi»tf  *e 
'<'tJlMldi»'tmi>Ml^blml<'belbM  4i4n«iA<rtif>gKwotet«BtwMt  dpliyr  *»iBy 

-iJ»^ibtHiwi»i^N^oid>iiiidiM^.«iiBiiduoff^ 
>**ntties>rt>tet'yf»fe^'theifttfa»c<Dtt^^ 
.^H^tblbill/  ^«dtb,  jbifert^eliOBiiiit td.tfe fmri^mmtk 
*  called  by  the  present  settlement;  and  the  san^tthajf 

-niMtiiU>«OitlMrted)'ttr  (V$ifdf«Bnl  iAotatliippNAtbittnBi 

'v*^4^.JDM^,JHtf^lWiiv.f69d|^.p;^H^         / 
No.  1&       Teinds.     Ist,  Lands  of  the  descr^tioa  called  <  Ubant^9kidDgi^(9IM» 
Cistertian  Nnns  prior  to  1216,  ap>^  iitoti<iemj»wlj  ~  '* 
pend  when  t^sMred^fytfaB^'tto^UaJjpviil^Mfllor. 
A  .0/    -J  ^(>:eiredlMiainaeil»iii^ki0itt)«Miii^^^^ 

u'tileftM  tt»>tli4totol»ddielBi^|dltetiirtiilihiilHiii^ 


AND  F«aN(PlJtAS^)ft|A5raTBRS,  35^,- 

Tjbinds  continued.  .V.>Mstv\ittV)  ^yioUHii>, 

Lord  Slant^re  y.  Kennedy^  4th  J}ec.  1838,  p.  )2o..i  [  r,  .q  .(j^Sf  •^^\ 

'  Ist,  Circumstances  m  which  th^i^QtM  rQfilll«ii'|Ki.g0iB^t  my  ang«     No.  20. 

mentatioQ  of  stipend;i  SOU  HaU'tt^sW-tlitidf^  ot^PpuQiriiili^iWIn^ 
^jwteiot aiig1i*iiifcfcagdliil«m»itof J»HiPftijirttt>( the  nthftr.  circnmalannmi        .4 or  .opi 

ifmnMiUiikiiiiacdDi^eltflt  £oftt)Bi]»iiMteK>iQ»«lrt«  bil;if(^}H;a|^)l«k«9* 
idi«tBlyi(lhttMafiM  iobiltltfttliii  soli^tiJflipiilB^Mii^ 

^arcln^r  t.  Heritors  ofjRathven^  5th  Dec*  1838,  l^fl^^^^iir/T  ui  j/io/jr 

iA|#^tU^liie  imbiJBd^BiOB  dUiL  dfl^iriliiiinftbiii  tb^^wt^  itff  J:l3^i|h)r- 
suer,  and  that  li«B(lhf  ittfdlcyi>>iAiiB  iHte)«Mol«il»4l^|ieMkML  Q9iM^> 
aa  he  ayerred,  be  deterottb^iila  dafcighabe»g*-helH,  that  thft  nnkfld  ayar-, 
menta  of  the  defender,  unsupported  bj  aa^i^tof  t9^n^te,n  ^(Ifim^9i9*. 
of  hia  own  ri^ht,  could  notilto(>  iMytimUmka9<i^'&^9f  the  pnrfinflrR* 
title ;  but  conjunct  proof  wATJlaalMy  in  the  prof aas  nf  yalnatinn,  nf  the 
respective  avei:*iatita>idf  tim^^ftMemaH  Coll0g0:^€Hn^giiip  t.  Earl.nf 

J^linton,  Sfc,  \9th  Feb.  1839,  p*t5nil.oVI     .v.¥.rKN'A  eii8    

HekUlstijghat^wi  i<ibfanflbnij»i  anofMnvvilnaWji  fftn-.rharter.      No.  126. 


(COnTe^g<oAle.telll   l>"»  «^»  t^^  rmni^Q^)  t^   frao    anil    raHfliro    h\^  vft'^ft)  « 

and  his  successors ^Tlfidtt  all«8tip«ttda^eiQda)MichAlbtf  imblir.  hnrdftns 
*  imposed  or  to  be  imposeflO^Md^ he«said<aiil|i«^  as^mdhfal^hfl  prasant 
,  **  as  for  the  future,'  bound  the  superior  in  payment  pf  all  augmented  sti* 
v^j  iiaaJj  wb^akdto«^«nMtfae^e3^tel^faia  «Ddtefifld  ftyNPfthft/ftnirflgutywfcfTAl  i  i }  .o/ 
^  «7:(uJ3l<UsidU;'  inMfaij;kti8Albmiiaii9AMi0r^<dOEf1i^  .IJb<)|lai^bttMot 
^ctfiftidMM  Yi)biidi£daolariaidter£9o*idBt9r(«^^  <«di^n<«9n4i)jf9fti|ftil]i^5|br 
^ift  aU  iaApTtknxi9^fi  fma^iignoqfi^iBv^^Ji^atmA  i4XHS0lf»l|f  a^vifj^jpiiich 
vahaiiaasiywikyB  batflSHttftei^opjre^laiSdrianjAiB  aaiAJifndfiiJ^dtts^iaiidiafttfers,' 

ioclttJ^^i»thel^tKfth«ilB^MbtjF^flrasia9lalte<^ 

'OlM^idMfolfe-Bftftha^d^iiKttlit^^^  fhhniigh;^l^{»i^pift>to»i»f»>ipfWic 

>  v4inipita^>  li«A  -  iroiaxlfait  Jiate»  tnod'^e-fitifaadKA^iti^jOlM^^ 
»d)ftlBj4>MdktakGfailaing3raiitf^^  (fakhr^imli  4lf9erAhfrv4«IM4*f4«  his 

r  i^iiWit(jxra#BoanHiftuhOT  ifojDfn^lM 

^lU^Miglkl^fiMrad;  ikeasl^fiDaa'iitidf 6»toMii.sili9ifs<^wlbr  eJSb^W^  yiiifliKKff, 

liMO'OiM  liJkldi  )iii»auloiiaii^otiuftmte]giilLtioii^  rfwiii^ajstiinii,  .jft  i^iiich     No-  1^- 
sdihipmik  iwridipsaiwdidahyithBUtaafel  fcnan  lplyiPaPtt>^>j|fOTd^gp^ 
iMyilgdMulhsiyMwiiwiiiirifiiiiwIitiwfa  ufafch.B^^tBigari^BiMhjft  riliaa|»  ^itilbat 
^nnbge^pHBtlj^  ttuMaaak  viaft.  oiifc(Jnrtidadr>tqJdaef  (]ftt)<lk 

pend.     Meriofs  HoepUal  y.  IFa/A:6ira({!Q49tMMVI<(M  r^0^ 

SateSBtfui Qqp  JBai^bt^ui^i^auAd %^s$  ,bli:i  <u  ionq  enaX  nMiiri^BiL^ 

-XwttBofite  ;oF«nM]bia^MD^^te«iHbtniBdwoaii«iflte  No.  & 

.'9iiisliiiiat^jL)Sthafeilila(itnista«K(#ai^li^|md4^  Ihtetom 

r  ;Jg&<fc.ae<pO(Mape*iA  afe4h^Ahi|iwgs>  Ariigtiaai  iitfl}ferta(li<4lid4«i<ibeir 
lo  «plml{re^Miftei^»ite«4^d  tlW^XtiasifWtaiwifciMwftw  to 

iKip^pw^Bddniiiitriiidiid  anr^piMi  Ihariiof^  tlMfa^^oniMMrciaf^'ihe 

io  II  gflm«J  iM>iiiiiliik»u(i1y> dHt  tt».trfaaleqii;«mr|boMid)  ^b^ptf^  to 


36  :iHdT'llAUEJU^QK>mStE£^.^ 

Testament  contintted,  .\n\i«'»^«o'i  T"  ^A 

•^ii^BxiAb'aimyakiTMtm  iA^ethkakbAjAf€ndti  (iiiiAiif«llhialiiAg|iMI« 

fuitftifp)0fitbeiitrtiBtea;>tto  oiiiitjnthiBlilBO^^  ti|yaibfiMfiM»^feil«Mn><ilid, 

.ni^Bk^  idtt^tth*  plK>tri£aiifia8i<btM  ta<ai«m 
.Heirp  4t»:Ae.^gf^j|(^^fi  M^Vifs«Be  ilan^'^  M^oiiiki^  t&^'^itApiliimikat, 
was  applicable  to  the  case  of  any  of  them  46  ^Nfeg  ytwdiifciMlBie,  -anAnat 
merely  predeceasing  the  truster,  so  as  (blisSfftrt  l^l^iisiliiAcilwinstitntni 

;  t,!€to4fyf  Aa7i0f >tbetoiii|^ma/provMbi»fi^aii^«ltt4  4id{gl^Ml^ 
-  N  smtb^tn)  to  afieoliibh»  flnuc88ak)0(«)iecQ|ot)w 

No.  10.        Mkv<<s  loimt  -MLT  /Gabe^iBiiifiBchfS'pal^f  teif«9«4  ^  4iMlM^f(M)^^ki^«A»- 
^'  utfito9fi>rbeb6iif>afd[^aiki«DtberlindttlMr,ifidAii^ 
li'i^ibsftMrltfeim^iiBe'alBaavfyj.Vkttd  <»lAA^4e<dawS'  W fa¥dtti>4gn)Bier 
ic  |wrtjies.«ta*iife«qtal«liiB09*»«^^^  ii^<«>fffW«'ioMartff«<«ioli^^^ 

4 :  .;/       •  faroOitftfliraStientfildBd  tetilicl  :«ntii^liifer^i«^«''HrJfaiM^  rrWMk 

3;^TA9fI)«SI^»'^-£iok' 1:09, ^i^lZdBkc'  'J'  ii'»f.i'i9iit.  -^-/i.^JiT^ifmi  oa  iKmijjtnMi 

.i,!  !, ij.  u    ''■lfede^^g^l^rfyJ^•"^foiJ88J^-^    •">'   i-j  r/.-.i  mil  lm*ni:f.i 

■  See  J^bc^^r  Kifo^^I^i^^T  ,ix  ^i^^O  i»«tt  vuVm/.  ./ 

--— : See  Jurisdiction.     No^^STj'^*     •^^*^'''  *^^-     

No.  153.       ■  Circamstances  in  wMAv't^de^^tfKrV^IaiJI^'of"^ 

.^  .faiitk4i«H  oitilM.to  fttfsoeitt  biv^Wif 'MOiv^ii^f^'l^itttlid^iiM^^ 

i;,tH!:Qmlifl^(tlM>  b«r  Mlar>  tt.  Jbs^P^i^itrtMtMft  1»  biltd^A<kiAr  4e^iltf|gft  to 

v^^tedb»BULitliB>n8lM  tSjfHMMf^oniS^  iMifi^Mtifi^mh^t4iM  fktBA 

— See  Process.     NeC'^Jlsei  AN.'?  I  .«t^\.  Au^l  ,»^t^Mv> 

See  Insurance,  Marine,  --Rb/^lT^l '  •'"»'^ 


Titles,  Making  dp  of.    Se4>'i^'#A>r,.^»«fte'!l6?^S     .ariaCl 

TiQi[4^  'fS«ft  iR4r<0|pWM«ir'"Ji<ll.  1561  •«'  ."•■njjnaKui  .d  ni  ^l.im  -ti? 
;Hr>W2«frG»UliOUL.:i  '  Nai  dftip.."ai9t'>vt-.^  I.  .'n  ^fi-  f'iJ  iir  miil  oJ  -nil^.> 

No.  &        . 'S^vm* .   WJkMeid  )>k«7((tbd  daojfcCHii  #rift  kttt^i^  4MSMd%^tMMMi 
._jtl«CieRt>«Miftbiiofr'(«tfBt>VttM  Mfl-^iAgil^  Wid^dbrVlutfRB 

U..^t$,  wtikl  tfafl  ialerat'iltt^  ths  1ilw^i^iuM'4^fiafliaid^^ibett^  in 
gn  I3&2|.<«idlbidvetiydiig.b0mf>fti0i4t844lddw«^ 
(,c,€ioi|i^,«ldittiMntiOfJBartMu«ie8rbl^ 

;3j^N^aa  ad)5,'%j(llniHttMlgliM(«^  <bbr  4Mtliii4lfi«itf»«^^ 
•i^.'tttffietti^  Jkit Jathetv  |COttttedill|^  lb]<W^nMkr«i4r  ^i^ftEtuiygiBih  « 
diu^pMlhei  idtefcfl^iwr  ibatteqiflBWW^t  i^'- Aitf  Jte'pW^       V^ 
iio  WMT<l(sdtaetli^Bodiitift)9iJt]i&UattM^  <^ 
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ANDUTEIWCHBAXaHiCTTERS.  «7 

Trvst  continued,  .^^^w«\^wo•^  T/:^/:>T«aT 

<J^  ffmt^ilAWr^kftt^il^  ifmita-ateiUnMisltoild  ctniU[icki|]».froiBMttie)e8- 

iiM0f  IbftiPJiQ^i^kilb  ^i^tOQWimaloDg  thb  eituBKcpndkiiledifotiiii  teid  iMft^on. 

f>ii'  |M  nm:,Ai^9!l6^fJpliH}9%^.i^  in     No.  10. 

gacies,  without  a  sale  of  the  whole  or  a  part  of  the  heritaU4  pi[opert/,( — 

.^i^j^iQid^^itj^t.fd^  -M  ^^w&moi  ^erjwtafli  'oipreteedij^  the  tnist-doocK 

,R^^M»iiWrM<9e9/(iKenet  flnti^ledi:  in,«$Afeiteeutj^  tUeKprinoifiki  <of  S^nkitie's 

y^vSpSf^mo^^l^mmi  .L3tibtMayi  L889»  4ei;aeli8Qdi  ipurtortbelhwiuble 

iiiji)i|(9^ft  >t«aWgJb^.Jt^>f«flfs«^Q^  ^  \tPifiiiiMtk\imQ^i^  of 

Gi{ib©.l«l^t>  ,,'ii>f^mpbM  tWiiCailviftf* 'Trto*te»^:4<A:ia«. :igS8j  pi  138. 

f\^^^M  >^  jTf»9^;i^<iMl>I>4wei:9)t^;Biili9fa0nlablfr8^^  to     No.  84. 

invest  Uie  residue  in  heritable  ot^^rBOftitl^decmrily^^tot the'  tAidt^deed 

contained  no  imperative  direction  to  S(0}iTaa^,Ule(tra^-8nbjecttiIw^ii6l^bt- 

ter  certain  events,  directed.tQ[  hi»Aeld?W^e\bciM£t  ofthfl  t»M^^%  awn 

nearest  heirs  whatsoever  ;--Tlile.<ertatevMinBifcfaylierilaMe  irfler  the  pur- 

poses  of  the  trast  had  been  fittlMti  found,  in  «  compotiition  between  the 

heir  and  the  next  of  kin,  th||r<thft^eir>'.VrM^'^^>rrfe#ablo>  as  such  heritable 

estate  could  not  be  considfcod^fls  xnotflaahlivafadijittisiblc  among  the  next 

of  kin,  under  ^  4eat^tio^  t;o.^^hl&9l«rhltl^vwf    Jftthton^B  -Trmtees 

V.  Nichol  and  Others^  1th  li??Gii;IB38r^ '10\-    ^'^ 

■  See /S'o/^.     NoU?6-.hV^     .\^v>*>  .^'A^-^  mA.  .'.-:      —  • 

.-nr'T-^nmio  AtJlMlftV(tu|Mbilll^ii%iam^^  No.  50. 

^,,  ^^(^altem^ufi«0e^i%i)»i|^  nqBarvm^  andtlnxof  tlMfti^h«f(ng 

uj  ^jgP^  iai>4>^lth6  «red)itoi{^n0(.liftva%.!ac(QBdedt»tbeti^    ao^d^li- 
4\)>iDi(io99  ^.Iih^^t)dr4^i1t«l9(vftir  thA'«p|wiBit«f  m  ^atjudMalfiMstiiwtoteMrrj 
on  the  trust,  dismissed  as  incompetent.     Cunnm^hcm^  -V*  H^wiltSand 

0/A«r*,  15/A  Jan.  1839,  p^SeSfc./     ..v...     \,.^ 

■    '      No.  ll^|>v^2.  .s»\i  ,u\l^  ,>'.vuv\vv',)'\  •'••",     -  -   — 

Deed.     Seei^^M^^^K'^vvvJKA^^Si'K     .«<>  i  i  i/'/w  I'  .- iri -J' 

— ffrr.  /I A.,y  w^hSk  timl;^i$flMttlk>o^4i  his  trooteci  to  entail     No.  1 10. 

his  lands  on  B.  nominatim,  the  J^t  ij|)||ft>sseB8io«»(^^  anS  bli  tilfflieifMlii- 

ceeding  to  him  in  the  entailed  estate  i^:G.,Min^tern^  of  thbt  Mitteih"^ 

that  entail  the  fetters  and  prohibitiQaa:clB.4|o,liM»ntnu36ng-debt,-^be.-dtdiKrf^ 

applj  to  the  institute,  but  mereb^  .toUheiiem  dC  toiizi&r'SiMi'Aft^i^fifs 

.^,j4ftjB4^ttbei$i9me>^  e^'^H^  Ate^  W^rrUk  taKnsHil  {tke^fiHyi,  to'^J^'tt's         •'  •'  '^ 

)  [i to^lt.s^f^)  Ni(ihQ.i]«^ittP(iiiiiiQ4!&»ii«Ulntfi^<i3n  .trhicfa  dier  p6ltM8«dAitdt>hi8 

-i?.hf^\.u^y*^fi^9i^'^V^  <H»niKM4j9fijn»rfkgBi  datedi prior* to the^^tail 

imti^iiPn^  (W  4^ i(#9ff^iin^ff^  ^f  Qert«M4>bii9|itk)iir  nndtetakin  ibf'lf^in^ 

lo  llw4ff^£ff%»f^iWt Jiei^ j!g*e^|riied%;  iby  >i»lfl,y fog  imstj  cdftabif'{m^iifion8 

-i7Mf&a9i9^/>C(ysj^HW«  «)^4^*0!teke^4fiactl»aerMk Aestii.  'iJaiUtibat 

ni  «^«^.¥siJ^Pgy|F)t$^i)^#nr.lir(>^^  »ri!aatida.iagaulri;  tiib  faAitV  o#i<«iitail 

-ji^lRllflftf  mf»lTO^ti9»l#)a9«il>0f.tb9ir  pR$^i9i«lii:^iUid,L'thal  fliei^)|iQ^ii%lon8 

,,^^jt^  ^E^el^Q^ffpl  tp.hk^^niiigBRi^hiidrwi^ig^itlK'efbteu^^ 
rfii.A-tV^^n^§«fi^'tb»  AtttaVf  l^itliftj^iilip]  ^jDstiafplf  >t4»  D;ia»il9Wtl4te. 
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•HHf.    Aukki  and  Oibm  ▼•  Dwndm^^nd  mkm^  l^Jb^  iSSft 

]^.  31.        '%r,>„  CiAPgE^g.    TeiUMi  of  a  twwt-dttgA^  .wMdk  mm  heid .«.  €w* 

tklii^t^  fx«e«ton  of  »  legatee  of  -ceiliMi:  irliiwl  <if  ihtidt  <tock  fo« 
>«otrf0jr«BM»  of  the  dividends  therem  kmm  te  dvlli.iBC  Uie  fcedbtor* 
P€i$0t9(mitwi  Bruce  i.  Macngkb's  Ttn99B99^  J4A JBmw  Jia^p.  SI& 

Ko.  22.        — p^'^'i — t    Ttmis  in  which  the  title  of  tbe  pwiwcrirWii  tttfficisAdy  eil 
§9ttk  in  thft  flttovnon^^p  with  a  reference  iortiBir  wwmjliil  iiyfoiknNat 

Titles  of  Tolantary  trustees,  wlii^-w«feiMrid.«(|  wffioieot  feo  entftfe 
them,  as  superiors,  to  pursue  an  action  of YedhietioMnfilisihiitioii  and  de* 
dorator  of  non-e^trj  against  a.Tassai  hifelU   Mmk^if^^JTfMtteeM  ▼• 
Russell,  7th  Dec.  1838,  d.  151. 
^&^  Process*    No.  48. 


■^*-^ 


^^  5]^  ,  .  ..v*^    GrcuiQstauoes  in  which  the'  employment, of  an.  ac^pw^ani  to 

make  «p  tm«t*accounts  not  held  a  fitting  <duiig«iigaii»(  tb^  tniat-estate. 
MaekemneYn  MoQleod,  \6lh  Jan.  1890,:^^  d07«      .  ,     , 

.  ■  ■    ...     PowjEHS  OF.    See  Bond  ofAnmmhff  SfC*    No*  K)»  *      ^ 
No.  166,  p.  1204. 


••■•Jap— nM.**^ 


No.  74.         Tirron.   ^  A  padty  bein^  engaged  as  tutdr  ia aiad/e  familf ,  l^  leti^,  nfmb, 

inter  alia,  specified  « the  terms'  to  he  <  bed  imd  boaidf;^tth.L.2pO  per 
*  annum,  to  be  paid  quarterly,'— :-held,  that*  ift^^  the  ondmlandici^  of  tbe 
parties  as  expressed  in  the  letter,  a  considenhfe  dtflation.  ^  sernee  was 
contemplated,  and  that  (in  the  absence  of  aay  other  pmof  either  at  Ae 
understanding  of  parties,  or  of  the  all^g^ed  usMlg^e,  tiuitthe  eagagement  of 
a  tutor  is  for  a  jear,  unless  otherwise  Covenanted^  the  aqgpupeoieDt  w«br 
to  Ittt  .for  a  .year.    31(jffiit  v.  Sheddefh  ^h  F«6. 18^  ^.  5 19* 

^^^  4Q         .^....^^  ASD  Popj;]:i.    A  father  having  assiuned  paspeseifm  of  an  estate  as 

admi«istrator«in-law  for  his  son,  a  pupil^  and  after  holding  it  k/t 
time  in  that  character,  havinc^  made  up  a  iradalr title  to  it  ia  las  own 
aoHy  daring  his  son's  pupiQamyr— held,  thsithariCQtU  act  therabf 
tha  oharaqtei^  of  his  possession,  and  that  the  tUe  to  amde  ^  wte  aall 
and  void  by  .way  of  exceptioh,  tn  a  qpscstioa  with  the  eon*  SoiHtmtt  r. 
Graham,  20th  Dec.  l83Syf.  297.  ' 

Ko.  165.       .  ■■  p  ■  I  ..   ■  Circumstances  in  which;  d«  Ckmct  iateirpened  ita 

authority  to  aloan  by  a  tutor-dative  oa  aceomnfraif  hii  ward. 
fJrawjSh-d^  P&titionerj  6th  Juiy  ld39y  ^*  i^i^      ., 

No.  45.        ■  I- NoiiiN4^X]^.    Circumstances  in  woieh  tha^^oart^gan^ 

to  the  tutor-nominate  of  a  ptrpil'hc^r  of  enthil  to  gi^Pt  laKee.  for 
^ea  jears^  being  for  a  period  beyond  tbeeadiliaaQa.^  tbe^lSoe  <o(  tptM^. 
CamegWBeiitipner,  22(1  Dec.  l&3^  piSBTf.    •    .       ,         t  . 


Ue»ax<.    Sea  Chmmontii.    No.  99* 

U«<BiJ»  XjOTumNii.    See  Zandloi'd  tmd  Temmi^  <  1^.  173». 

'  VhM4JASPiQ's»'    See  JVmcf*.'    No.  83*^  v  •;    fiv-*.,*-   *i' 

2^0^  ]^j,       ,  A.  executed  a  tfust^ettlement  of ihia  wli4l^^Ntertj,  bIritaMe 

'    '-'     aad  oaoveeUet  to  Becui:e^  first,  his  widow»  iald,fifterjfpKidepwUf  aldot 

danghter*  B.,  ia  the  liferent  of  the  whotaif  aftd)fu»ft^.pM]iaid  MUSiJ»- 

^oeue»  and  thet  upon  the  decease  oi"  dsanrfiilMtf  .0.,^4"%<^^<r^SiM«^ 

«^'  tha^f^iH^wid  l^Juie  end  personal  ^•rtt» ■hBll4w^.m|jKB  liie^wMe 

r<  ef<mjr.eaideitate^  real  and  pereetfal^ao^iaraaAiMPtsJMMl^^ 

.f  elii«*^,eq»aUyilivi<M  ftwoag  ttffisi^ 

<  ried,)  and  C,  D.,  E.,  F.  and  G.,  «iy'Mi%  toll  H«.e«l,X^  mr^|Mp^«e0» 
'  the  diare  of  the  child  or  children  deoeesti^  accseacSog  to  fbe  eonrivori 

X 
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3«?ter8  wert  dit««^  F,  but  d«^  of  tb^m  (D.  H.  .nd  l.)j>6» 

.titM «ot^<»»lrto^«*<*»»  «*i^*«i*  Aare  of  the  tetSduev  b^^wto 
^A^  Mr«itli«bt«*  *Wdk,  in  the  wpt  of  theh-  siitVriJWto«,.'*wW . 
have  faflen  to  the  t^iUioi  wba  ■  pwdwsMsei  the  y*«*^  IS??'  T*^  "  ' 
•«4  f  3rf,V'Tni*1fc«'*w«iBdi(lits  of  D,  H.  and  I.  we*e  «iltttled  to  draw, 

oeTuWrn,  iwch'**  «l»«*P«ii«i  «hM«Ming  to  th«lf  rtsp******  P**"***" 
JSWte»Mr*;«eWft**-*8<ft-*«»«1839,  p.  1069.   '  ' 

Vmmatiow.   'S««»^'«  Nw-a*-  •  •■    ^  X, '«1""'        "     ■'■'" 

Water.  The  qmt4hy  of  watiur  in  a  stream  naturally  ^n^  on  which  No.  155. 
were  a  linttber  oP'ttmin'MtjahMyioe  keen  increase*  1rrik«ific«l  ereo- 
tMe,  *«;  Owrt  tauii,-  in  ti^tmof  »  report  by  a  scietitifite  jWrmn, JWt 
the  proportion  if  the  ex|teiiae.<tf  »r»iBta^ing>e8e  er^etiorisj  •  McfenUig 
« to  the  e*tent  of  benefit  <lerived  By  eijch '  of  the  partfeh'iirtereglwJ,  wm 
to  bTascertaJned  by  «»lCtolat»«g  ,tlH^  .cwblned  e*«*,5^'^,«^  ^ 

;i»(ftju*e-<ie8«'FM6-»«- •■■.■•'.(■!■'  ..,-,."■.     •""•;■■■■■'    ••■■      . 


*  '        '    .-.-  •.  .  i,'  , 


No.  3. 


WitfNks^. '-fifed  JP*^  •>■»!*  78..- .  -.;•;.         .;•;:  ■■■•';"••'  - 

WTMttiWBB8>-A«ifc'  -SiitPf^^etf^' •N.<:»- 177-. !"."'"  " ,  ■■''^      „^  9 

positioA  in  sefcilrit¥*tiaa  •otitoOiof  ^paills  and  duties  rrfi^M  by  the  ffpantcr, 
^i  thi^  bond  a^'  *^i«y/«bjpcll^itfi.«^  »ot  baling' ^bfe€nortginri4f4ttly 
itafnped,  Wit  wbirti'w«r«'4«ly  .stfwnp^  as  §oon  a^  Iftii 'o^eclion  wae 
t4»n>  lrf»d  btfOf*  <»y  JudgiMlit  wf^  pronounced  iti  said  a0eiot^>  were  of 
tbft  Hke  fore*  •wi'iwilMlhy  in  Iw.  as  if,  tl^e  vellum,  parchrikenfr  or  -p^r  so 
ttaimped  had  been  dolr  stamped  before  tie  same  bAd  b^etti  written  upon. 
Dav^on  Y.  (?^4*  Wj  Jkn^9,  1 3^%"^ iVo».  1 838,  p.  T.  ;•        ^ 

.  :  ^  y  'PiwrtA  «p6w'ol^^km  by  tbe  t;rustee  for  the  creditore  of  a 
'fftMt^  of  a  bond  of  totfdity,  in  »pr<jc?5s  9?  poinding^  Of  th^  ^roiwidmisod 
by  tbe  grants;' &•<?  ttto- bow}*  whicb,* originally  had  not  tbte^ adequate 
^stamnB lmfM^fe»ed«Hl it,tbnt  1tihk4i,'iipo^ the  object ioh brifrtgti*eft,«iid  be- 
fore milgmeite,  «wwi^iBtaly  Btew^^ia  o(ib'c  like  fdrte  and  talidity  as  if 
the  ««*e  had  been  origifcaWy-Aily  sts^i^peij.  2.  Found,  tfeat  tftrMures  or 
superinductions  of  letters  or  words  made  as  clerlcd  cOrrtirtaons^  4o  the 
numbering  or  marking  of  pages  fifth,  sixth,  seventh,  ninth,  tenth  and 
eloTentb,  of  ^"bond  eonaSstii^.  of,  fourtetfn  pages,  the  testihg  dansd  of 
which  corred;ly  aek  forth  the  actual  number  of  pages  of  iwWch  the  tend  " 
consisted,  and  mentioned  certain  ew^res  throughout  the  deed,  without 
specifying  the  erasures  in^Che  oBmbenng  of  sbhie  ofthefpagesj  did' not 
operate?  nnfflty  in  1b»  inatfionient.     Wood  dtid'MakdatMy^Kt^^ 

^^.  ;  .  ■  HMd'tlnl^  aihnlogitirti  dpctucnent  of  a  testimientArf  natoro,  ctwi- 
lAendnfr/-^'^  A.  B4^iBt«/»of  C,'  which  was  found  kiose  ifiU'MitaUe 
writlng*dtfr/^«ld'iio«  wkm^  ^  deceased '  usually  \Af^  hie  «itl»*deedb 
ftnd  wHta  6fiiuuii>twiiiii>)  ^unfolded,  untitled,  nndnesd,  and^'wiltont  his 
siffriatum  at  IM'dMpw^iti^covld  not  be  eustatned^in  li#«ir1fa«^^nlid^ill 
ofW^tobeiie4l    t^tCkiMMianofiB  in  wWch  the  Court  isiffe^^ 
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Writ  continued. 
cessful  party  in  expenses.    Sdird,  SfC»  y.  Dunlopy  SfC.  Wth  June  1839* 
p. 1117. 

Ko.  36.  Zetland.  The  market-cross  of  Lerwick  approved  of  and  declared  to  be 
the  only  legal  place  for  edlctal  citations,  &c.  requiring  to  be  publiihad  at 
the  head  burgh  of  Zetland,  after  3 1st  December  1838,  instead  of  the 
Castle  of  Scalloway.  Maconochie  and  Others^  Petitioner*^  20<A  Dec* 
1838,  p.  252. 


ERRATA. 

Page  449,  line 25, ^^  '  At>iQ  the  warrandice,  excepting*  readf  '  excepting  fnmi  the 

warrandice ' 
■    413,  line  3  of  rubric,  for  commoners,  reoif  common  proprietors^ 

—  465,  line  SXtfir  *  same  *  rtad  said ' 

^^^  504,  line  l,yar  *  reclaimed  *  nad  '  retained  * 

—  825,  line  1  of  rubric,  yor  '  Cautionary  *  Guarantee,  read  '  ContiauiBg  '  Goa- 

rantee. 
— — -  116Q,  line  14  from  top,/w  stat.  6  and  <  9'  Will.  IV.  r«a<f  atat.  0  and  <  7' 

Will.  IV. 
— -«  1232,  line  6  of  rabrir,/ir  *  the '  usual  read  *  an  *  usual. 


t*riiited  bgr  JsmM  Walker, 
0.  i^smei't  Court,  Lawamarket, 
Edinliurgli. 
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